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PREFACE. 


In  offering  to  the  public,  for  the  first  time  since  its  enact- 
ment, an  English  Edition  of  the  Civil  Code  of  Lower  Canada, 
with  annotations  and  amendments,  it  is  necessary  to  make  but 
few  remarks,  the  benefits  arising  from  codification,  so  long 
enjoyed  in  France,  having  now  been  sufficiently  proved  in  this 
Province  to  render  comment  superfluous. 

The  plan  adopted  in  compiling  this  book  has  been  to  take 
the  Civil  Code,  as  originally  published  by  authority  of  the  Act 
of  Parliament  in  that  behalf,  and,  at  the  end  of  each  article,  to 
cite  the  various  authorities  from  which  the  codification  com- 
mittee drafted  the  articles,  adding  occasional  references  to  new 
authors.  When  an  article,  or  portion  of  an  article,  embodies  new 
law,  it  is  enclosed  in  square  brackets,  thus  enabling  the  reader 
to  ascertain  where  the  existing  law  differs  from  that  in  force 
prior  to  codification.  When  any  alteration  has  been  made  to 
an  article  since  the  promulgation  of  the  Code,  by  Imperial, 
Federal  or  Provincial  legislation,  such  change  is  next  inserted 
under  the  title  of  amendment.  (*)  Following  this,  the  decisions 
of  the  various  Courts  of  this  Province,  the  Supreme  Court  and 
the  Privy  Council,  affecting  th^^  article  in  question,  are  given, 
preceded  in  every  instance  by  the  name  of  the  tribunal  by 
which  such  judgment  was  rendered.  Many  decisions  which  are 
obviously  no  longer  applicable  are  cited,  but  as  it  would  have 


(*)  The  Revised  Statutes  of  Quebec  having  been  published  since  the  first 
volume  of  this  work  was  printed  and  some  of  the  articles  of  the  code  having 
been  changed  by  the  consolidation  of  the  Acts  originally  amending  them, 
each  article  so  changed  has  been  marked  with  an  asterisk  and  such  amend- 
ments are  to  be  found  in  the  Appendix  at  the  end  of  the  first  volimie.  In  the 
second  volume,  the  amendments  efiPected  by  the  Revised  Statutes  of  Quebec 
win  be  found  noted  at  their  appropriate  places  in  the  text  itself. 
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been  too  responsible  a  task  to  discriminate  in  all  cases,  it  was 
thought  wiser  to  do  so  in  none. 

The  value  of  a  work  of  this  kind  necessarily  depends 
entirely  on  its  accuracy.  It  is  believed  that,  so  far  as  regards 
the  articles  of  the  Code  itself,  they  are  letter  perfect.  In  these 
and  the  statutory  amendments  thereto,  particular  care  has 
been  taken  to  preserve  even  the  precise  punctuation  of  the 
original.  Whilst  great  pains  have  been  taken  to  secure  accura- 
cy in  all  other  respects,  the  author  cannot  venture  to  hope 
that  the  book  will  be  found  free  from  mistakes,  but,  as  it  is  his 
intention  to  publish  yearly  supplements  containing  the  diflferent 
amendments  and  decisions  of  the  preceding  year  (so  arranged 
that  a  reference  to  the  last  supplement  issued  will  indicate  all 
previous  alterations)  he  hopes,  with  the  aid  of  the  profession, 
that  the  work  will  be  made  perfect  in  the  course  of  a  short 
time.  With  this  view  he  earnestly  requests  all  who  discover 
errors  of  any  kind  herein  to  report  the  same  to  him  in  order 
that  they  may  be  noted  from  time  to  time  in  their  appropriate 
places  in  the  supplements. 

The  extremely  limited  sale  of  Lower  Canadian  law  books 
rendering  any  hope  of  pecuniary  renumeration,  of  at  all  an 
adequate  character,  out  of  the  question,  the  author  would 
be  well  content  were  he  satisfied  that  he  had  compiled  a  work 
which  will  prove  of  service  to  his  co-labourers  in  an  arduous  pro- 
fession and,  to  secure  this,  he  sincerely  trusts  they  will  co-operate 
in  the  manner  suggested. 

W.  Prescott  Sharp. 

1724  Notre-Dame  Street, 
MONTREAL. 
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AN  ACT 

Respecting  the  Codification   of  the  Laws  of  Lower  Canada 
relative  to  civil  matters  and  procedure. 

{Gonsclidated  Statutes  for  Lower  Canada,  Chapter  IL) 

WHEREAS  the  laws  of  Lower  Canada  in  Civil  Matters,  are 
mainly  those  which,  at  the  time  of  the  cession  of  the  country  to  the 
British  Crown,  were  in  force  in  that  part  of  France  then  governed 
by  the  Custom  of  Paris,  modified  by  Provincial  Statutes,  or  by  the 
introduction  of  portions  of  the  Law  of  England  in  peculiar  cases ;  and 
it  therefore  happens,  that  the  great  body  of  the  Laws,  in  that  divi- 
sion of  the  Province,  exist  only  in  a  language  which  is  not  the  mo- 
ther tongue  of  the  inhabitants  thereof  of  British  origin,  while  other 
portions  are  not  to  be  found  in  the  mother  tongue  of  those  of  French 
origin ;  and  whereas  the  laws  and  Customs  in  force  in  France,  at  the 
period  above  mentioned,  have  there  been  altered  and  reduced  to  one 
general  Code,  so  that  the  old  laws  still  in  force  in  Lower  Canada  are 
no  longer  re-printed  or  commented  upon  in  France,  and  it  is  becoming 
more  and  more  difficult  to  obtain  copies  of  them,  or  of  the  com- 
mentaries upon  them  ;  and  whereas  the  reasons  aforesaid,  and  the 
great  culvantages  which  have  resulted  from  Codification,  as  well  in 
France  as  in  the  State  of  Louisiana,  and  other  places,  render  it  mani- 
fe«tly  expedient  to  provide  for  the  Codification  of  the  Civil  Laws  of 
Lower  Canada :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assembly  of  Canada  enacts  as 
follows : 

!•  The  Governor  may  appoint  three  fit  and  proper  persons,  Bar- 
risters of  Lower  Canada,  to  be  Commissioners  for  Codifying  the  Laws 
of  that  division  of  the  Province  in  Civil  Matters,  and  two  fit  and  pro- 
per persons,  being  also  such  Barristers,  to  be  Secretaries  to  the  Com- 
mission, one  of  whom  shall  be  a  person  whose  mother  tongue  is  Eng- 
lish but  who  is  well  versed  in  the  French  language,  and  the  other  a 
person  whose  mother  tongue  is  French  but  who  is  well  versed  in  the 
English  language.  20  V.  c.  43,  s.  1. 
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XII  An  Act  vespe^ing*  Codificatwn. 

4^  Any  Judge  or  Judges  of  the  C!ourt  of  Queen's  Bench  or  of 
the  Superior  Court  for  Lower  Canada  may  be  appointed  a  Com- 
missioner or  Commissioners  under  this  Act ;  and  if  any  such  Judge  is 
so  appointed,  the  Governor  may  appoint  any  Barrister  of  at  least  ten 
years  standing  at  the  Bar  of  Lower  Canada,  to  be  and  act  as  an 
Assistant  Judge  of  either  of  the  said  Courts, — or  any  Judge  of  the 
Superior  Court  to  be  and  act  as  an  Assistant  Judge  of  the  Court  of 
Queen's  Bench,  and  a  Barrister  as  aforesaid  to  supply  his  place  as 
Judge  of  the  Superior  Court,  as  an  Assistant  Judge  thereof, — ^for  and 
during  the  time  that  the  Judge,  appointed  a  Commissioner  under  this 
Act,  continues  to  be  such  Commissioner  : 

2.  Every  Assistant  Judge  so  appointed  shall,  during  the  said 
time,  have  and  exercise  all  the  powers  and  authority  and  perform  all 
the  duties  by  law  vested  in  or  assigned  to  a  Judge  of  the  Court  of 
which  he  is  appointed  an  Assistant  Judge,  as  if  he  had  been  appointed 
a  Judge  of  such  Court,  and  shall  reside  at  the  place  to  be  named  for 
that  purpose  from  time  to  time  by  the  Governor ;  and  in  case  of  the 
vacancy  of  the  office  of  any  such  Assbtant  Judge,  another  may  be 
appointed  in  his  stecul  in  like  manner  and  with  like  effect.  20  Y.,  c. 
43,  s.  2. 

S«  The  said  Commissioners  and  Secretaries  shall  hold  their 
offices  during  pleasure,  and  in  cases  of  vacancy,  the  Governor  may 
appoint  another  or  others  to  fill  the  same,  and  so  on  until  the  work  is 
completed.     20  V.  c.  43,  s.  3. 

4«  The  said  Commissioners  shall  reduce  into  one  Qode,  to  be 
called  the  Civil  Code  of  Lower  Canada,  those  provisions  of  the  Laws 
of  Lower  Canada  which  relate  to  Civil  Matters  and  are  of  a  general 
and  permanent  character,  whether  they  relate  to  Commercial  Cases 
or  to  those  of  any  other  nature ;  but  they  shall  not  include  in  the 
said  Code,  any  of  the  Laws  relating  to  the  Seigniorial  or  Feudal 
Tenure.     20  V.  c.  43,  s.  4. 

8*  The  said  Commissioners  shall  reduce  into  another  Code,  to  be 
called  the  Code  of  Civil  Procedure  of  Lower  Canada,  those  provisions 
of  the  Laws  of  Lower  Canada  which  relate  to  Procedure  in  Civil 
Matters  and  Cases,  and  are  of  a  general  and  permanent  character.  20 
V.  c.  43,  s.  6. 

6.  In  framing  the  said   Codes,  the  said  Commissioners  shall 
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embody  therein  such  provisions  only  as  they  hold  to  be  then  actually 
in  force,  and  they  shall  give  the  authorities  on  which  they  believe  them 
to  be  so ;  they  may  suggest  such  amendments  as  they  think  desirable, 
but  shall  state  such  amendments  separately  and  distinctly,  with  the 
reasons  on  which  they  are  founded.     20  V.  c.  43,  s.  6. 

T.  The  said  Codes  shcJl  be  framed  upon  the  same  general  plan, 
and  shall  contain,  as  nearly  as  may  be  found  convenient,  the  like 
amount  of  detail  upon  each  subject,  as  the  French  Codes  known  as 
the  Code  Civil,  the  Code  de  Commerce,  and  the  Code  de  Procidure 
Civile.    20  V.  ch.  43,  s.  7. 

H.  The  Commissioners  shall,  from  time  to  time,  report  to  the 
Governor  their  proceedings  and  the  progress  of  the  work  entrusted 
to  them,  and  shall,  in  all  matters  not  expressly  provided  for  by  this 
Act,  be  guided  by  the  instructions  they  receive  from  the  Governor  ; 
and  whenever  they  think  any  section  or  division  of  the  work  suffi- 
ciently advanced  for  the  purpose,  they  shall  cause  the  same  to  be 
printed,  and  transmit  a  sufficient  number  of  printed  copies  thereof 
with  their  Report  to  the  Governor  : 

2.  And  if  the  Governor  in  Council  thinks  it  advisable,  he  shall 
canse  one  or  more  of  such  copies  to  be  transmitted  to  ecu^h  of  the 
Judges  of  the  Court  of  Queen's  Bench  and  Superior  Court  for  Lower 
Canada,  with  a  request  that  he  will  return  the  same,  with  his  remarks 
thereon,  by  a  day  to  be  named  in  the  letter  containing  such  request. 
Und,  s.  8. 

9*  Each  of  the  said  Judges  shall  examine  the  portion  of  the 
Commissioners'  work  so  submitted  to  him,  and  return  the  same  by 
the  day  named  as  aforesaid,  with  his  remarks,  and  he  shall  more 
especially  examine  carefully  that  part  of  the  work  purporting  to  state 
the  Law  then  in  force,  and  report  distinctly  his  opinion,  whether  the 
Law  as  it  then  stands  is  correctly  stated  therein,  and  in  what  para- 
graph or  paragraphs  (if  any)  it  is  incorrectly  stated,  with  his  reasons 
and  authorities,  and  a  draft  of  the  amendments  which  ought  in  his 
opinion  to  be  made  in  such  paragraph  or  paragraphs,  in  order  that 
the  Law  may  be  correctly  stated  therein.  20  V.  c.  43,  s.  9. 

lO.  The  Judges  or  any  of  them  may,  in  their  Report  on  any 
portion  of  the  said  work  referred  to  them,  make  suggestions  for  the 
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amendment  of  the  Law  contained  in  such  portion,  with  the  reasons 
on  which  such  suggestions  are  founded.  20  V.  c.  43,  s.  10. 

Urn  At  any  time  when  any  portion  of  the  said  work  is  before 
the  Judges  for  their  report,  they  or  any  of  them  may  confer  with  the 
Commissioners  or  any  of  them,  touching  the  same  ;  and  the  Commis- 
sioners shall,  in  any  such  conference,  give  all  such  information  and 
explanation  as  it  is  in  their  power  to  afford  and  as  the  Judges  may 
require,  relative  to  any  statement  of  the  Law  as  it  then  stands,  or  any 
suggestion  for  its  amendment,  which  the  Commissioners  have  made 
in  such  portion  of  their  work  as  aforesaid.  20  V.  c.  43,  s.  11. 

IS^  The  reports  of  the  Judges  shall  be  communicated  to  the 
Commissioners,  who  shall  make  such  corrections  in  their  work  as 
they  find  advisable  after  having  taken  into  consideration  the  reports 
and  suggestions  of  the  Judges  ;  but  if  any  of  the  Judges  do  not  send 
in  their  reports  by  the  day  named  for  that  purpose,  this  shall  not 
prevent  the  Codes  from  being  completed  and  submitted  to  the  Legis- 
lature as  hereinafter  provided.  Ibid,  s.  12. 

IS*  The  Commissioners  shall,  from  time  to  time,  incorporate 
with  the  proper  portions  of  the  said  Codes,  such  amendments  of  the 
actual  Law,  as  the  (Jovemor  in  Council  thinks  it  right  to  recommend 
for  adoption  by  the  Legislature,  after  considering  the  reports  of  the 
Commissioners,  and  those  of  the  Judges,  if  any ;  but  such  amend- 
ments shall  be  carefully  distinguished  from  the  actual  Law.  Ibid,  s.  13* 

14.  When  the  said  Codes,  or  either  of  them,  axe  completed,  with 
such  amendments  as  last  mentioned,  printed  copies  thereof  and  of  the 
Reports  of  the  Commissioners,  and  of  the  Judges  if  any,  shall  be  laid 
before  the  Legislature,  in  order  that  such  Code  or  Codes  may  be  made 
Law  by  enactment ;  and  if  it  is  found  advisable  that  either  of  the  said 
Codes  be  completed  and  submitted  to  the  Legislature  before  the  other> 
the  Civil  Code  of  Lower  Canada,  shall  be  the  first  so  completed  and 
stibmitted: 

2.  Either  House  may  propose  any  amendments  to  either  Code, 
but  such  amendments  shall  be  proposed  by  resolutions  which  may  be 
passed  by  one  House  and  sent  to  the  other  for  its  concurrence,  and 
shall  be  subject  to  amendment  by  the  other,  and  to  be  otherwise  dealt 
with  as  a  Bill  might  be,  until  finally  agreed  to  by  both  Houses,  and 
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shall  then  be  communicated  to  the  Commissionners,  who  shall,  with 
all  possible  despach,  incorporate  the  substajice  of  the  amendments  so 
agreed  to,  with  the  proper  Code,  which  may  then  be  passed  as  a  BilL 
ai  the  same  or  any  future  session.  Ibid,,  s.  14. 

ia«  The  said  Codes  and  the  Reports  of  the  Commissioners,  shall 
be  framed  and  made  in  the  French  and  English  languages,  and  the 
two  texts,  when  printed,  shall  stand  side  by  side.  Ibid,,  s.  15. 

19«  Any  two  of  the  Commissioners  may  make  any  report  or  do 
any  other  thing  which  the  Commissioners  are  hereby  empowered  to 
do ;  saving  the  right  of  the  third  Commissioner,  if  so  advised,  to 
make  a  separate  report  or  enter  his  dissent  and  the  reasons  thereof  in 
the  minutes  of  the  proceedings  of  the  Commission. — 20  V.,  c.  43,  s.  16. 

V7.  The  Commissioners  shall  be  remunerated  for  their  services 
at  such  rate  as  the  Governor  in  Council  shall  determine,  not  exceeding 
sixteen  dollars  per  diem  to  ea^h  Commissioner  while  employed  in  the 
performance  of  his  duties,  nor  five  thousand  dollars  per  annum  to 
any  Commissioner ;  and  the  said  Secretaries  shall  be  remunerated 
for  their  services  at  such  rate  note  xceeding  three  thousand  four  hun- 
dred dollars  per  annum,  as  the  Governor  in  Council  shall  determine, 
but  the  sfidd  Secretaries  shall  give  their  whole  time  to  the  duties  of 
their  office.  Ibid.,  s.  17. 

IS.  K  any  Judge  of  the  Court  of  Queen's  Bench  or  Superior 
Court  for  Lower  Canada  is  appointed  such  Commissioner  as  afore- 
said, he  shall,  while  acting  as  such,  receive  no  remuneration  as  Com- 
missioner except  the  excess  (if  any)  of  the  remuneration  of  a  Com- 
missionner  over  his  salary  as  Judge ;  and  any  Assistant  Judge  to  be 
appointed  to  supply  the  place  of  any  such  Judge  while  acting  as 
Commissionner,  shall  receive  a  salary  to  be  fixed  by  the  Governor  in 
Council,  but  not  to  exceed  the  highest  salary  of  a  Puisn6  Judge  of  the 
Court  to  which  he  is  appointed ;  so  that  the  charge  upon  the  Pro- 
vince shall  not  be  increased  by  the  appointment  of  a  Judge  or  Judges 
as  Commissionners.    Ibid.,  s.  18. 

19.  The  Commissioners  shall  hold  their  meetings  at  such  place 
as  shall  be  appointed  by  the  Governor,  and  the  Secretaries  shall  keep 
minutes  of  the  proceedings  at  such  meetings. — 20  V.  c.  43,  s.  19. 
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SO*  The  remuneration  to  the  Commissioners  and  Secretaries, 
with  such  expenses  as  may  be  incurred  by  them  for  travelling 
expenses,  printing,  stationery  and  other  things  necessary  to  the  due 
performance  of  their  duties  under  this  Act,  shall  be  paid  by  warrant 
of  the  Governor,  out  of  the  Consolidated  Revenue  Fund,  as  shall  also 
the  rent  of  their  place  of  meeting,  if  such  place  be  not  in  any  public 
building.  Ibid.,  s.  20. 

SI*  All  moneys  expended  under  this  Act  shall  be  accounted  for 
to  Her  Majesty  and  to  the  Legislature,  in  the  manner  provided  by 
Law.    Ibid.,  s.  21. 


AN    ACT 

Respecting  the  Civil  Code  of  Lower  Canada. 

(29  Vict.,  Chap.  U.) 

WHEREAS  the  Commissioners  appointed  under  the  second 
Chapter  of  the  Consolidated  Statutes  for  Lower  Canada,  to  codify  the 
Laws  of  that  division  of  the  Province  in  Civil  Matters,  have  com- 
pleted that  portion  of  their  work  mentioned  in  the  said  Act  as  the 
Civil  Code  of  Lower  Canada,  embodying  therein  such  provisions  only 
as  they  hold  to  be  now  actually  in  force,  and  giving  the  authorities 
on  which  they  believe  them  to  be  so,  and  have  suggested  such  amend- 
ments as  they  think  desirable,  stating  such  amendments  separately  and 
distinctly,  with  the  reasons  on  which  they  are  founded  ;  and  have  in 
all  respects  complied  with  the  requirements  of  the  said  Act  as  regards 
the  said  Code  and  amendments  ;  and  whereas  the  said  Code  with  the 
amendments  suggested  by  the  said  Commissioners,  has,  by  command 
of  the  Governor,  been  laid  before  the  Legislature,  in  order  that  the 
said  Code,  with  such  amendments  as  may  be  adopted  by  the  Legis- 
lature, may  be  made  law  by  enactment ;  and  whereas  such  of  the 
amendments  suggested  by  the  commissioners,  and  such  other  amend- 
ments, as  axe  mentioned  in  the  resolutions  contained  in  the  Schedule 
hereunto  annexed,  have  been  finally  agreed  to  by  both  Houses  :  There- 
/ore,  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
^'  lative  Council  and  Legislative  Assembly  of  Canada,  enacts  as  follows 

!•  The  printed  roll  attested  as  that  of  the  said  Civil  Code  of 
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Lotjuer  Canada,  tinder  the  signatare  of  His  Excellency  the  Governor 
Oeneral,  that  of  the  Clerk  of  the  L^slative  Council,  and  that  of  the 
Clerk  of  the  Legislative  Assembly,  and  deposited  in  the  office  of  the 
Clerk  of  the  L^islative  Council,  shall  be  held  to  be  the  original 
thereof  reported  by  the  Commissioners  as  containing  the  existing  law 
withoat  amendment ;  but  the  marginal  notes,  and  the  references  to 
existing  laws  or  authorities  at  the  foot  of  the  several  articles  of  the 
said  Code,  shall  form  no  part  thereof,  and  shall  be  held  to  have  been 
inserted  for  convenience  of  reference  only,  and  may  be  omitted  or 
oorrected. 

2*  The  Commissioners  under  the  Act  mentioned  in  the  preamble 
of  this  Act,  shall  incorporate  the  amendments  mentioned  in  the  reso- 
lutions contained  in  the  Schedule  to  this  Act  witii  the  said  Civil  Code 
as  contained  in  the  roll  aforesaid,  adapting  their  fornl  and  language 
(when  necessary)  to  those  of  the  said  Code,  but  without  changing 
their  effect,  inserting  them  in  their  proper  places,  and  striking  out  of 
the  said  Code  any  part  thereof  inconsistent  with  the  said  amend- 
ments. 

3*  The  Gtovemor  may  also  select  any  Acts  and  parts  of  Acts 
passed  during  the  session  now  last  past  and  the  present  session,  which 
he  may  deem  it  advisable  to  be  incorporated  with  the  said  Code, 
and  may  cause  them  to  be  so  incorporated  by  the  said  Commission- 
ers, in  the  manner  hereinbefore  prescribed  with  respect  t6  the 
amendments  above  mentioned,  striking  out  of  the  Code  or  amend- 
ments any  part  thereof  inconsistent  with  the  Acts  or  parts  of  Acts 
incorporated  therewitL 

4.  The  Commissioners  may  alter  the  numbering  of  the  Titles 
and  Articles  of  the  said  Code  or  their  order,  if  need  be,  and  make  the 
necessary  changes  in  any  reference  from  one  part  of  the  Code  to  an- 
other, and  may  correct  any  misprint  or  error  whether  of  commission 
or  omission,  or  any  contradiction  or  ambiguity  in  the  original  Roll, 
but  without  changing  its  effect. 

a«  So  soon  as  the  said  work  of  incorporation  and  correction 
shall  have  been  completed,  the  said  Commissioners  shall  cause  the 
Code  to  be  reprinted  as  amended  and  corrected,  carefully  distinguish- 
ing   in  such  reprint    the  substantive    amendments  and   additions 
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made  in  or  to  the  original  Boll,  and  shall  snbmit  the  same  to  the 
Governor,  who  may  cause  a  correct  printed  Boll  thereof,  attested 
under  his  signature  and  countersigned  by  the  Provincial  Secretary, 
to  be  deposited  in  the  office  of  the  Clerk  of  the  Legislative  Council, 
which  Boll  shall  be  held  to  be  the  original  thereof  ;  any  such  mar- 
ginal notes  or  references  thereon  as  are  mentioned  in  Section  one, 
being  held  to  form  no  part  thereof,  but  to  be  inset  ^^  ^  for  convenience 
of  reference  only. 

«•  The  Governor  in  Council  may  after  such  deposit  of  the  Boll 
last  mentioned,  declare  by  Proclamation  the  day  on,  from  and  after 
which  the  said  Code  as  contained  in  the  said  Boll  shall  come  into 
force  and  have  effect  as  law,  by  the  designation  of  "  The  Civil  Code 
of  Lower  Canada,"  and  upon,  from  and  after  such  day  the  said  Code 
shall  be  in  force  accordingly. 

7«  The  laws  relating  to  the  distribution  of  the  printed  copies  of 
the  Statutes  shall  not  apply  to  the  said  Code,  which  shall  be 
distributed  in  such  numbers  and  to  such  persons  only  as  the  Governor 
in  Council  may  direct. 

»•  This  Act  and  the  Proclamation  mentioned  in  section  six,  shall 
be  printed  with  the  copies  of  the  said  Code  printed  for  distribution 
as  aforesaid. 

©•  So  much  of  the  Act  cited  in  the  Preamble  as  may  be  incon- 
sistent witii  this  Act  is  hereby  repealed. 
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ai:r 


Province  of  ) 
Canada.     | 


MONCK. 


VICTORIA,  by  the  Grace  of  God,  of  the  United  Kangdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  &e.,  &c.,  &c 

To  all  to  whom  these  presents  shall  come,  or  whom  the  same  may  in 
any  wise  concern — Greeting  : 


Geo.  Et.  Cartier,  T  1 7HEREAS  in  and  by  a  certain  Act  of  the  Leg- 
Atty  Genl,  VV      islature  of  the  Province  of  Canada,  passed 

in  the  twenty-ninth  year  of  Our  Reign,  intituled  ;  "  An  Act  respect- 
ing the  Civil  Code  of  Lower  Canada,"  it  is  amongst  other  things  in 
-effect  enacted  that  the  printed  roll  attested  as  that  of  the  said  Civil 
Code  of  Lower  Canada,  under  the  signature  of  His  Excellency  the 
Governor  General,  that  of  the  Clerk  of  the  Legislative  Council,  and 
that  of  the  Clerk  of  the  Legislative  Assembly,  and  deposited  in  the 
office  of  the  Clerk  of  the  Legislative  Council,  shall  be  held  to  be  the 
original  thereof  reported  by  the  Commissioners  as  containing  the 
existing  Law  without  amendment ;  but  the  marginal  notes,  and  the 
references  to  existing  laws  or  authorities  at  the  foot  of  the  several 
articles  of  the  said  Code,  shall  form  no  part  thereof,  and  sheJl  be  held 
to  have  been  inserted  for  convenience  of  reference  only,  and  may  be 
omitted  or  corrected ;  that  the  Commissioners  appointed  under  the 
second  chapter  of  the  Consolidated  Statutes  for  Lower  Canada,  to 
codify  the  Laws  of  that  Division  of  the  Province  in  civil  matters  shall 
incorporate  the  amendments  mentioned  in  the  resolutions  contained 
in  the  Schedule  to  that  Act  with  the  said  Civil  Code  as  contained  in 
the  roll  aforesaid,  adapting  their  form  and  language  (when  necessary) 
to  those  of  the  said  Code,  but  without  changing  their  effect,  inserting 
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them  in  their  proper  places,  and  striking  out  of  the  said  Code  any 
part  thereof  inconsistent  with  the  said  amendments ;  that  the  (Gover- 
nor may  also  select  any  Acts  and  parts  of  Acts  passed  during  the 
session  then  last  past,  and  that  session,  which  he  may  deem  it  advis- 
able to  be  incorporated  with  the  said  Code,  and  may  cause  them  to 
be  so  incorporated  by  the  said  Commissioners,  in  the  manner  therein 
before  prescribed  with  respect  to  the  amendments  above  mentioned, 
striking  out  of  the  Code  or  amendments  any  part  thereof  inconsistent 
with  the  Acts  or  parts  of  Acts  incorporated  therewith  ;  that  the  Com- 
missioners may  alter  the  numbering  of  the  Titles  and  Articles  of  the 
said  Code  or  their  order,  if  need  be,  and  make  the  necessary  changes 
in  any  reference  from  one  part  of  the  Code  to  another,  and  may  cor- 
rect any  misprint  or  error  whether  of  commission  or  omission,  or  cmy 
contradiction  or  ambiguity  in  the  original  Roll,  but  without  changing 
its  effect ;  that  so  soon  as  the  said  work  of  incorporation  and  correc- 
tion shall  have  been  completed,  the  said  Commissioners  shall  cause 
the  Code  to  be  reprinted  as  amended  and  corrected,  carefully  dis- 
tinguishing in  such  reprint  the  substantive  amendments  and  additions 
made  in  or  to  the  original  Boll,  and  shall  submit  the  same  to  the 
Governor,  who  may  cause  a  correct  printed  Roll  thereof,  attested 
under  his  signature  and  countersigned  by  the  Provincial  Secretary, 
to  be  deposited  in  the  office  of  the  Clerk  of  the  Legislative  Council, 
which  Roll  shall  be  held  to  be  the  original  thereof  ;  any  such  marginal 
notes  or  references  thereon  as  are  mentioned  in  section  one,  being  held 
to  form  no  part  thereof,  but  to  be  inserted  for  convenience  of  reference 
only ;  and  that  the  Governor  in  Council  may  after  such  deposit  of  the 
Roll  last  mentioned,  declare  by  Proclamation  the  day  on,  from  and 
after  which  the  said  Code  as  contained  in  the  said  Roll  shall  come 
into  force  and  have  effect  as  law,  by  the  designation  of  "  The  Civil 
Code  of  Lower  Canada,"  and  upon,  from  and  after  such  day  the  said 
Code  shfiJl  be  in  force  accordingly.  And  whereas  the  said  Commis- 
sioners have  incorporated  the  amendments  mentioned  in"  the  resolu- 
tions contained  in  the  schedule  to  the  said  Act  with  the  said  Civil 
Code  as  contained  in  the  roll  aforesaid,  having  adapted  their  form 
and  language  to  those  of  the  said  Code  but  without  having  changed 
their  effect,  having  inserted  them  in  their  proper  places,  and  having 
struck  out  of  the  said  Code  any  part  thereof  inconsistent  with  those 
amendments  ;  And  whereas  the  said  Commissioners  have  been  duly 
directed  to  incorporate,  and  have  incorporated  with  the  said  Code 
such  Acts  and  parts  of  Acts,  passed  during  the  last  two  sessions  of  the 
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Legislakire  of  Canada,  as  were  deemed  advisable  to  be  incorporated 
therewith,  and  have  struck  out  of  the  said  Code  and  amendments  any 
part  thereof  inconsistent  with  such  Acts  or  parts  of  Acts  so  incorpor- 
ated ;  And  whereas  the  said  Commissioners  have  altered  the 
numbering  of  the  Titles  and  Articles  of  the  said  Code  and  have  made 
the  necessary  changes  in  any  reference  from  one  part  of  the  Code  to 
another,  and  have  corrected  any  misprint  or  error,  whether  of  com- 
mission or  omission  in  the  original  Roll,  but  without  changing  its 
effect ;  And  whereas  so  soon  as  the  said  work  of  incorporation  and 
correction  was  completed,  the  said  Commissioners  have  caused  the 
Code  to  be  reprinted  as  amended  and  corrected,  having  carefully 
distinguished  in  such  reprint  the  substantive  amendments  and  addi- 
tions made  in  or  to  the  original  Roll  and  have  submitted  the  same  to 
the  Governor  of  Our  said  Province  of  Canada ;  And  whereas  all  the 
provisions  of  the  first  five  sections  of  the  above  Act  have  been  duly 
carried  into  effect ;  And  whereas  Charles  Stanley  Viscount  Monck, 
being  Governor  General  of  Our  said  Province  of  Canada,  after  the 
provisions  contained  in  the  first  five  sections  of  the  said  Act,  had  been 
as  above  and  in  every  other  particular  duly  carried  into  effect,  hath 
caused  a  correct  printed  roll  of  the  said  Civil  Code,  attested  under  his 
signature  and  countersigned  by  the  Provincial  Secretary,  to  be 
deposited  in  the  oflSce  of  the  Clerk  of  the  Legislative  Council ;  And 
WHEREAS  Our  said  Governor  General  of  Our  said  Province  of  Canada, 
after  such  deposit  of  the  said  printed  roll  of  the  said  Civil  Code,  hath, 
by  and  with  the  advice  and  consent  of  Our  Executive  Council,  for 
the  said  Provmce,  fixed  the  FIRST  day  of  AUGUST  next,  as  the  day 
on,  from  and  after  which  the  said  Code  as  contained  in  the  said  Roll 
shall  come  into  force  and  have  effect  as  law,  by  the  designation  of 
"  The  Civil  Code  of  Lower  Canada ; "  Now  Know  Ye,  that  by  and 
with  the  advice  of  Our  Executive  Council  for  the  said  Province  of 
Canada,  We  do,  by  this  Our  Royal  Proclamation,  declare  that  on, 
from  and  after  the  FIRST  day  of  the  month  of  AUGUST  next,  the 
said  last  mentioned  Roll  attested  under  the  signature  of  Our  said 
Governor  General  of  Our  said  Province  of  Canada,  countersigned  by 
the  Provincial  Secretary  and  deposited  in  the  office  of  the  Clerk  of 
the  Legislative  Council  of  the  said  Province  as  aforesaid,  shall  come 
into  force  and  have  effect  as  law  by  the  designation  of  *'  The  Civil 
Code  of  Lower  Canada ; "  Of  all  which  Our  loving  subjects  of  Our 
said  Province,  and  all  others  whom  these  presents  may  concern,  are 
hereby  required  to  take  notice,  and  to  govern  themselves  accordingly. 
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XXII  Proclamation  re8pecti7ig  the  Civil  Code, 

In  Testimony  Whereof,  We  have  caused  these  Our  Let- 
ters to  be  made  Patent,  and  the  Great  Seal  of  Our  said 
Province  of  Canada  to  be  hereunto  aflixed :  Witness, 
Our  Right  Trusty  and  Well-Beloved  Cousin  the  Right 
Honorable  Charles  Stanley  Viscount  Monck,  Bar- 
on Monck  of  Ballytrammon,  in  the  County  of  Wex- 
ford, Governor  General  of  British  North  America,  and 
Captain  General  and  Governor  in  Chief  in  and  over 
Our  Provinces  of  Canada,  Nova  Scotia,  New  Bruns- 
wick, and  the  Island  of  Prince  Edward,  and  Vice 
Admiral  of  the  same,  &c.,  &c.,  &c.  At  Our  Govern- 
ment House,  in  Our  CITY  OF  OTTAWA,  in  Our  said 
Province  of  Canada,  this  TWENTY-SIXTH  day  of 
MAY,  in  the  year  of  Our  Lord,  one  thousand  eight 
hundred  and  sixty-six,  and  in  the  Twenty-ninth  year 
of  Our  Reign. 

By  Command, 

WM.  McDOUGALL,  Secretary. 
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CIVIL  CODE  OF  LOWER  CANADA, 


PRELIMINARY    TITLE. 


OF    THE    PROMULGATION,    DISTRIBUTION,    EFFECT,   APPLICATION,   INTER- 
PRETATrON    AND   EXECUTION    OF  THE   LAWS    IN    GENERAL. 

!•  Acts  of  the  imperial  parliament  which  affect  Canada  are 
deemed  to  be  promulgated  and  come  into  force  from  the  day  on  which 
they  receive  the  royal  assent,  unless  some  other  time  is  therein 
appointed. — 1  Blackstone's  Comm.  pp.  102  to  107  ;  1  Chitty,  Crini. 
Law,  p.  638;  1  Pandectes  Fran9aises,  p.  407;  Chalmers*  Opinions, 
158,  228,  231,  292,  511 ;  C.  N.,  1.   [I.  243.] 

^  55.  The  acts  of  the  provincial  parliament  are  deemed  to  be  pro- 
mulgated : 

1.  If  they  be  assented  to  by  the  governor,  from  the  date  of  such 
assent ; 

2.  If  they  be  reserved,  from  the  time  at  which  the  governor  makes 
known,  either  by  proclamation  or  by  speech  or  message  to  the  legis- 
lative council  and  assembly,  that  they  have  received  the  royal  assent. 
— C.  S.  C,  c.  5,  s.  4  ;  1  Pandectes  Fran^aises,  407,  p.  26  ;  C.  S.  L.  C, 
c.  3,  s.  1 ;  Union  Act.  ss.  38,  39 ;  C.  N.,  1.  [I.  243.] 

AmendTtient : — Unless  other  provisions  be  made  respecting  the 
date  of  its  becoming  executory,  every  statute  of  the  province,  if  not 
reserved,  becomes  executory  on  the  sixtieth  day  after  that  of  its 
sanction,  and  if  reserved  and  afterwards  sanctioned,  on  the  tenth  day 
after  that  of  its  publication  in  the  "  Quebec  Official  Gazette." — Q.  49- 
50  Vict,  cap.  95,  s.  5. 
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DECISION : — ^When  no  time  is  fixed  by  the  statute  itself,  an  Act  takes  effect 
from  its  date  and  the  date  includes  the  whole  day  of  its  date.  Accordingly,  a 
writ  of  attachment  issued  under  the  Insolvent  Act  on  the  day  that  the  Act  to 
repeal  the  Insolvent  Act  was  assented  to,  was  held  to  be  invalid,  though  the 
writ  was,  in  &ct,  issued  before  the  repealing  Act  received  the  assent  of  the 
Crown. — ToBRANOB,  J. — Rickdby  vs  Bell,  25  L.  C.  J.,  p.  91. 

if-  8.  Any  provincial  act  assented  to  by  the  governor,  ceases  to  have 
force  and  effect  from  the  time  at  which  it  is  announced,  either  by 
proclamation,  or  by  speech  or  message  to  the  legislative  conncil  and 
assembly,  that  such  act  has  been  disallowed  by  Her  Majesty,  within 
the  two  years  following  the  reception,  by  one  of  her  principal  secre- 
taries of  state,  of  the  authentic  copy  which  has  been  transmitted 
to  him  of  such  act. — Union  Act,  s.  38.     [I.  243.] 

Amendment : — Every  statute  cea,ses  to  have  force  and  effect  from 
the  day  on  which  it  is  announced,  either  by  proclamation  or  by  speech 
or  by  message  to  the  two  Houses  of  the  Legislature,  that  such  statute 
has  been  disallowed  within  the  year  following  the  reception  by  the 
Governor  Qeneral  of  the  authentic  copy  which  has  been  transmitted 
to  him.— Q.  49-50,  Vict.  cap.  96,  s.  6. 

)f*  4.  An  authentic  copy  of  the  statutes  assented  to  by  the  governor 
or  the  assent  to  which  has  been  published  as  provided  in  article  2,  is 
furnished  by  the  clerk  of  the  legislative  council  to  Her  Majesty's 
printer,  whose  duty  it  is  to  print  and  cause  to  be  distributed,  to  all 
entitled  thereto,  the  number  of  copies  mentioned  in  the  list  trans- 
mitted to  him  by  the  provincial  secretary,  after  the  close  of  each 
session.— C.  S.  C.  cap.  5,  s.  7.     [I.  243.] 

Amendment : — As  soon  as  any  statute  is  assented  to,  or,  if  it 
has  been  reserved  as  soon  as  the  assent  thereto  has  been  signified,  the 
Clerk  of  the  Legislature  shall  deliver  a  certified  copy  thereof  in  French 
and  another  in  English  to  the  Queen's  printer,  who  is  bound  to  print 
the  same. 

The  number  of  copies  to  be  thus  printed  in  each  language  is  deter- 
mined by  the  Lieutenant-Governor  in  Council. 

The  two  Houses  of  the  Legislature  may,  by  joint  resolution,  regu- 
late the  distribution  of  the  printed  copies  of  the  statutes  to  their 
members ;  and  in  default  of  such  resolution,  the  Lieutenant-Governor 
in  Council  passes  an  order  for  that  purpose. 

The  distribution  of  the  copies  of  the  statutes,  to  the  public 
departments,  adminstrative  bodies,  judges,  public  officers  and  other 
persons,  is  regulated  by  an  order  of  the  Lieutenant-Governor  in 
Council.—  Q.  49-60  Vict.,  cap.  96,  ss.  44,  47,  60,  61. 


Digitized  by 


Google 


Preliminary  Tide, — Art,  5-6.  3 

)^  5.  The  persons  entitled  to  such  distribution  are :  the  members  of 
both  houses  of  parliament,  and  the  public  departments,  administrative 
bodies  and  public  oflScers  mentioned  in  the  said  list. — C.  S.  C,  cap.  5 
ss.  8,  9.     [I.  243.] 

Amendment — ^The  distribution  of  the  copies  of  the  statutes  to 
the  public  dep€ui;ments,  administrative  bodies,  judges,  public  officers 
and  other  persons,  is  regulated  by  an  order  of  the  Lieutenant-Governor 
in  Council. 

The  Provincial  Secretary  is  bound  to  furnish  to  the  Queen's 
printer,  as  occasion  requires,  copies  of  all  orders  in  council  made 
under  the  provisions  of  this  act. 

The  Queen's  printer  is  bound,  as  soon  as  possible  after  the  close 
of  each  session  of  the  legislature,  to  distribute  copies  of  the  statutes 
in  accordance  with  the  joint  resolutions  and  orders  in  council  above 
mentioned.— Q.  49-50  Vict.,  cap.  95,  ss.  51  to  53. 

6«  The  laws  of  Lower  Canada  govern  the  immoveable  property 
situate  within  its  limits. — 1  Foelix,  nn.  60,  61  et  seq. ;  1  Marcad^,  n.  75  ; 
1  •Boullenois,  pp.  7,  26,  27,  28  et  seq. ;  Pothier,  Intr.  aux  Cout.,  nn. 
22  &  23  et  seq. ;  1  TouUier  n.  119  ;  C.  N.  3.     [L  243.] 

DECISIONS :— 1.  Bes  6pouz  domicili^s  et  mari^s  dans  le  Bas-Canada,  sent 
r§gi8  dans  leors  relations  comme  teb  par  la  loi  du  Bas-Canada,  lors  mSme  qu'ils 
voDt  s'^tablir  i  I'^tranger.  ' 

La  vente  par  la  femme  ainsi  marine,  coi^jointement  avec  son  mari,  mais 
sans  mention  d'autorisation  de  ce  dernier,  &ite  dans  TEtat  de  New- York,  ou  cette 
mention  n'est  pas  requise,  d'immeubles  situ^s  dans  le  Bas-Canada,  est  absolument 
nulle,  tant  sous  le  rapport  du  statut  personnel,  qui  r^gitlapersonnede  la  femme, 
que  sous  le  rapport  du  statut  r^el,  quant  k  PaHenation  des  immeubles. 

La  ratification  subs^uente,  avec  Pautorisation  du  mari,  ne  pent  valider  une 
aemblable  vente,  et  n'a  Teffet  d'ali^ner  la  propri6t6  que  du  jour  de  telle  ratifica- 
tion.— ^Q.  B — LavioUtte  S  Martin ,  11  L.  C.  B.,  p.  254. 

2.  Contracts  disposing  of  real  estate  or  immoveables  are  governed  as  to 
their  validity  by  the  law  of  the  country  in  which  the  real  estate  is  situated  and 

by  the  law  of  the  place  where  the  contract  is  made Stuart,  J. — BHanger  vs 

jrann,llQ.L.R.,p.  21. 

3.  The  right  of  dower  is  regulated  by  the  law  of  the  place  where  the  immo- 
▼eable  is  situated  and  therefore  accrues  to  the  wife  on  an  immoveable  in  the  Pro- 
vince of  Quebec,  although  the  consorts  may  have  been  domiciled  at  the  time  of 

the  miurriage  in  England,  by  the  law  of  which  country  dower  would  not  accrue. 

Q.  B Erichsen  &  Cunillier^  3  L.  N.,  p.  282,  25  L.  C.  J.,  p.  80. 

4.  There  is  no  community  of  property,  according  to  the  custom  of  Paris, 
between  parties  married  in  England,  their  then  domicile,  without  any  ante 
nuptial  contract,  who  have  afterwards  changed  their  domicile,  and  settled  and 
died  in  Lower  Canada.— .Q.  B. — Rogers  &  RogerSf  3  L.  C.  J.,  p.  64. 

6.  In  the  absence  of  proof  of  the  laws  of  the  place  where  parties  had  their 
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domicile  when  they  were  married  out  of  Lower  Canada,  the  Court  cannot  take 
notice  of  or  be  governed  by  any  other  laws  than  those  in  forde  in  Lower  Canada 
in  deciding  upon  the  matrimonial  rights  of  the  parties. — ^C.  R. — Brodie  vs  Cowarij 
7  L.  C.  J.,  p.  96. 

6.  That  a  will  executed  in  the  Province  of  Quebec  by  a  person  domiciled 
therein,  with  reference  to  a  portion  of  an  estate  situated  in  the  Province,  must  be 
interpreted  according  to  the  laws  of  the  Province  and  not  according  to  English 
law,  although  the  will  be  in  the  English  language  and  be  couched  in  English  legal 
phraseology. — ^Privy  CouhoiL. — Mc  Gibbon  S  Abbott,  8  L.  N.,  p.  267,  10  App.  Cas., 
p.  653,  R.  A.  C,  p.  1027. 

Moveable  property  is  governed  by  the  law  of  the  domicile  of  its 
owner.  But  the  law  of  Lower  Canada  is  applied  whenever  the  ques- 
tion involved  relates  to  the  distinction  or  nature  of  the  property,  to 
privileges  and  rights  of  lien,  contestations  as  to  possession,  the  juris- 
diction of  the  courts  and  procedure,  to  the  mode  of  execution  and 
attachment,  to  public  policy  and  the  rights  of  the  crown,  and  also  in 
any  other  cases  specially  provided  for  by  this  code; — 1  Foelix,  n.  61  ; 
1  Boullenois,  pp.  8,  338,  339  ;  Pothier,  Intr.  aux  Cout.,  n.  24  ;  1  Toul- 
lier,  n.  117  ;  1  Marcade,  p.  56  ;  5  Pand.  Franc,  pp.  35-6  ;  1  Duranton, 
n.  99  ;  18  Merlin,  p.  432  ;  1  Rogron,  p.  7  ;  1  Zachariae,  p.  38 ;  1  Delsol, 
p.  24  ;  1  Proudhon,  p.  98  ;  Lahaie,  p.  2  ;  Riviere,  p.  25  ;  1  Prevost 
de  la  Jannes,  p.  LXXXIII ;  Demante,  p.  8  ;  1  Demolombe,  n.  94  ; 
Cubain,  pp.  412-3  ;  8  Savigny,  pp.  169,  173.     [I.  245.] 

The  laws  of  Lower  Canada  relative  to  persons,  apply  to  all  persons 
being  therein,  even  to  those  not  domiciled  there;  subject,  as  to  the  latter, 
to  the  exception  mentioned  at  the  end  of  the  present  article. — TouUier, 
n.  113  et  seq. ;  1  Zachariae,  pp.  36-37  ;  1  Foelix,  pp.  19,  62.  [L  245.] 

An  inhabitant  of  Lower  Canada,  so  long  as  he  retains  his  domi- 
cile therein,  is  governed,  even  when  absent,  by  its  laws  respecting  the 
status  and  capacity  of  persons ;  but  these  laws  do  not  apply  to  persons 
domiciled  out  of  Lower  Canada,  who,  as  to  their  status  and  capacity, 
remain  subject  to  the  laws  of  their  country. — 1  Toullier,nn.  114, 115  ; 
1  Zachariie,  p.  37  ;  1  Foelix,  p.  58  ;  1  Boullenois,  pp.  147,  152  ;  1 
Maleville,  p.  10.     [I.  245.] 

DECISIONS  : — 1.  A  receiver,  appointed  under  the  statutes  of  New  York  to 
an  insolvent  Insurance  Company,  (whose  powers  and  functions  are  the  same  as 
those  of  a  foreign  assignee  in  bankruptcy),  cannot  intervene  in  a  case  in  the 
Superior  Court  here,  wherein  monies  belonging  to  the  Company  have  been 
attached  before  judgment  on  the  ground  of  insolvency  and  secretion  of  escate 
and  claim  to  be  paid  the  monies  so  attached  (less  plaintifi*'8  costs)  for  distribution 
in  New  York,  the  legal  domicile  of  the  company. — Q.  B. — Osgood  dt  Steelj  16  L. 
C.J.,p.  141. 

8.  C^est  aujourd'hui  un  principe  incontest6  que  les  meubles  corporeb  et 
incorporels  sont  r6gis  par  le  statut  personnel  de  celui  a  qui  ils  appartiennent,  et 
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consequemmenty  une  police  d'asaurance  effeot6e  k  Monti^al  par  des  penonoes 
demeurant  a  Ottawa,  est  r6gie  par  lea  lois  de  la  Province  d'Ontario  quant  au  droit 
de  la  transporter  de  la  part  de  la  femmci  pour  le  b6n6tice  de  laquelle  elle  ^tait 
faite— jETTi,  J Parent  vs  Shearer j  23  L.  0.  J.,  p.  42. 

9.  Que  dans  une  aooi^tk  cooimerciale  en  nom  collectif  form6e  en  France, 
les  droits  respectifs  des  partis  sont  regies  par  le  droit  commercial  fran^ais  en  force 
au  temps  de  la  convention. — Loranobr,  J. — Fumus  vs  Larocque,  M.  L.  R.,  2  S. 
C,  p.  405. 

10.  Que  les  formality  de  justice  sont  r^gl^es  par  la  loi  du  pays  oh  la 
demande  est  form^e. — ^Loranobr,  J. — Giles  vs  Oiroux,  13  R.  L.,  p.  652. 

11.  Que  dans  I'esp^ce,  aux  termes  de  la  maxime  lex  loci  contractns,  Tappe- 
lant  devait  Stre  d^bout^  de  sa  demande,  vu  que  le  seul  recours  qu41  pouvait 
Hxercer  6tait  une  demande  pour  le  prix  de  la  chose  vendue — Q^  B. — Rhode 
Island  Locomotive  Works  ^  South  Eastern  Ry.  Oo.j  31  L.  C.  J.,  p.  86. 

12.  Article  6  C.  C,  does  not  apply  to  prevent  the  exercise  of  the  right  of 
stoppage  in  transitu  in  the  case  of  goods  shipped  in  England,  when  the  right 
accrues,  under  the  law  of  that  country. — Andrbws,  J. — Rogers  vs  Mississipi  is 
Dominion  8.  S.  Co.,  14  Q.  L.  R.,  p.  99. 

7*  Acts  and  deeds  metde  and  passed  out  of  Lower  Canada,  are 
valid,  if  made  according  to  the  forms  required  by  the  law  of  the 
country  where  they  were  passed  or  made. — Domat,  Liv.  Pril.,  tit.  1, 
§  2,  n.  20  ;  Pothier,  Introd.  aux  Cout.y  ch.  1,  nn.  6,  7  ;  Dard.,  p.  2  ; 
Lahaie,  p.  2  ;  C.  L.,  9  ;  C.  N.,  3.  [I.  245.] 

8.  Deeds  are  construed  according  to  the  laws  of  the  country 
where  they  were  passed,  unless  there  is  some  law  to  the  contrary,  or 
the  parties  have  agreed  otherwise,  or  by  the  nature  of  the  deed  or 
from  other  circumstances,  it  appears  that  the  intention  of  the  parties 
was  to  be  governed  by  the  law  of  another  place  ;  in  any  of  which 
cases,  eflTect  is  given  to  such  law,  or  such  intention  expressed  or 
presumed. — 1  Foelix,  p.  80  et  seq.  ;  1  TouUier.  [I.  245.] 

DECISIONS : — K  The  law  of  the  country  in  which  a  contract  is  made  and  its 
usages  in  trade,  must  govern  in  mercantile  cases. — K.  B. — Allen  vs  Scaife,  2  R. 
de  L.,  p.  77. 

2.  The  prescription  of  a  promissory  note  made  in  a  foreign  country  and 
payable  there,  is  to  be  governed  by  the  law  lex  fori,  and  not  by  the  lex  loci  con- 
tractus,— Bbrthblot,  J — Wilson  vs  Demers,  10  L.  C.  J.,  p.  261. 

3.  A  bill  of  lading  made  in  England  by  the  master  of  an  English  ship,  is  a 
contract  to  be  governed  and  determined  by  English  law. — Privy  Counoii« — 
Moore  <fc  Harris,  2  Q.  I^  R.,  p.  147,  1  App.  Cas.,  p.  318. 

4.  That  a  bond  in  favor  of  a  foreign  insurance  company,  which  is  signed  in 
this  Province,  is  to  be  interpreted  according  to  our  law.  That,  by  our  law,  where 
power  b  given  to  cancel  a  policy  of  insurance  on  account  of  non-payment  of  pre- 
mium, that  power  must  be  exercised  before  tender  is  made  of  the  amount  due. 

That  the  surrender  value  of  a  policy  of  insurance  is  ever3rwhere  the  same, 
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and  is  not  subjeot  to  an  arbitrary  decision  of  the  company,  fixing  it  at  a  less  sum 
in  a  foreign  country  than  that  provided  by  the  conditions  of  the  policy. — Q.  B. — 
Vennor  &  Lift  Assurance  Company  of  Scotland,  30  L.  C.  J.,  p.  303. 

0«  No  act  of  the  legislature  affects  the  rights  or  prerogatives  of 
the  crown,  unless  they  are  included  therein  by  special  enactment. 

The  rights  of  third  parties,  who  are  not  specially  mentioned  in 
any  such  act,  are  likewise  exempt  from  the  effect  thereof,  unless  the 
act  is  public  and  general. — C.  S.  C,  cap.  5,  s.  6,  §  25.  [I.  245.] 

DECISION  : — Article  9  of  the  Civil  Code  refers  only  to  such  rights  and  pre- 
rogatives of  the  Crown  as  are  attributions  of  the  sovereignty  and  not  to  such 
rights  as  may  be  possessed  equally  by  subjects. — ^Mathieu,  J. — Hon.  Sir  A.  Camp- 
bell V8  Judakf  7  L.  N.,  p.  147. 

J^  lO.  An  act  is  public,  either  by  its  nature  or  by  its  being  so  de- 
clared.    All  other  acts  are  private. 

All  persons  are  bound  to  take  cognizance  of  public  acts  ;  but 
private  acts  must  be  pleaded. — C.  S.  C,  cap.  5,  s.  6,  §  27. 

Amendments  : — Every  act  shall,  unless  by  express  provision  it  is 
declared  to  be  a  private  act,  be  deemed  to  be  a  public  act,  and  shall  be 
judicially  noticed  by  all  judges,  justices  of  the  peace  and  others,  with- 
out being  specially  pleaded  ;  and  all  copies  of  acts,  public  or  private, 
printed  by  the  Queen's  printer,  shall  be  evidence  of  such  acts  and  of 
their  contents  and  every  copy  purporting  to  be  printed  by  the  Queen's 
printer  shall  be  deemed  to  be  so  printed,  unless  the  contrary  be 
shown.— D.  81  Vict.,  cap.  1,  s.  7,  §  38. 

Notwithstanding  article  10  of  the  civil  code,  all  acts  of  this  pro* 
vince  are  public  unless  they  are  declared  to  be  private.  All  persons 
are  bound  to  take  cognizance  of  public  sycta ;  but  private  acts  must  be 
pleaded.— Q.  31  Vict.,  cap.  7,  s.  6. 

11.  A  judge  cannot  refuse  to  adjudicate  under  pretext  of  the 
silence,  obscurity  or  insufficiency  of  the  law. — ff  L.  12,  De  legibus  ; 
Doraat,  Liv.  Prd.,  tit.  1,  s.  2,  n.  9  to  24  ;  C.  S.  L.  C,  c.  82,  s.  1  : 
1  Pand.  Fran9.,  pp.  424  et  seq.  ;  1  Locr6,  Esprit  du  Code,  213,  214  ; 
1  Duranton,  nn.  95,  100  ;  Dard.,  p.  2,  art.  4  ;  C.  N.,  4  ;  C.  L.,  21. 
[I.  245.] 

12*  When  a  law  is  doubtful  or  ambiguous,  it  is  to  be  interpreted 
so  as  to  fulfil  the  intention  of  the  legislature,  and  to  attain  the  object 
for  which  it  was  passed. 

The  preamble,  which  forms  part  of  the  act,  assists  in  explaining  it. 
— C.  S.  C,  c.  5,  s.  6,  §  28  ;  C.  S.  L.  C,  c.  82,  s.  1. 
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AmendTaents : — The  preamble  of  every  statute  forms  part  thereof 
and  assists  in  explaining  its  purport  and  object.  The  purport  and 
object  of  every  provision  of  any  statute  are  deemed  to  be  to  remedy 
some  evil  or  promote  some  good,  whether  the  law  commands  or 
prohibits  the  doing  of  an  act  which  it  considers  to  be  advantageous  or 
hurtful  to  the  public  good,  or  inflicts  punishment  upon  offenders. 
Such  statute  receives  such  fair,  large  and  liberal  construction  as  will 
ensure  the  attainment  of  its  objects  and  the  carrying  out  of  its  pro- 
visions according  to  their  true  intent,  meaning  and  spirit. — Q.  49-50 
Vict.,  cap.  95,  ss.  12,  13. 

18«  No  one  can  by  private  agreement,  validly  contravene  the 
laws  of  public  order  and  good  morals. — Pothier,  06Z.,  n.  15;  Merlin, 
Rep.  vo.  Loi,  n.  43,  §  8 ;  Lahaie,  p.  4  ;  C.  N.  6  ;  C.  L.  11.  [I.  247.] 

14*  Prohibitive  laws  import  nullity,  although  such  nullity  be 
not  therein  expressed. — Cod.  L.  5,  De  legibue,  Jiv.  1,  tit.  14  ;  1  Toul- 
lier,  n.  90  ;  1  Bouhier,  p.  390 ;  C.  L.  12.  [I.  247.] 

DECISION  : — Qu'un  donateur  ne  peut,  par  une  clause  d'insaisissabilit^,  sous- 
traire  les  biens  donnas  aux  charges  et  contributions  impos^es  dans  Pint^rSt  public; 
et  que  ma]gr6  cette  clause  d'insaisissabilit^  les  biens  qui  y  sent  sig'ets  peuvent 
dfere  vendus  pour  taxes  municipales.— Jbtt£,  J — Oiti  de  MonirM  vs  Bronnsdon, 
M.  L.  R,  3  S.  C,  p.  146. 

15«  The  word  '*  shall  "  is  to  be  construed  as  imperative,  and  the 
word  "  may"  as  permissive. — C.  S.  L.  C,  c.  1,  s.  13,  §  3. 

ATnendment : — Whenever  it  is  provided  that  a  thing  "  shall "  be 
done  or  "  must "  be  done,  the  obligation  is  imperative ;  but  if  it  is 
provided  that  a  thing  "  may  "  be  done,  its  eujcomplishment  is  permis- 
sive.—Q.  49-50  Vict.,  cap.  95,  s.  19. 

16«  Penalties,  confiscations  and  fines  incurred  for  contraventions 
of  the  laws,  are  recoverable,  unless  it  is  otherwise  specially  provided, 
by  ordinary  process  of  law,  in  the  name  of  Her  Majesty,  alone,  or 
jointly  with  another  prosecutor,  before  any  court  having  civil  juris- 
diction to  the  amount  sought  to  be  recovered,  except  only  the  Com- 
missioners' Courts  for  the  summary  trial  of  small  causes,  which  are 
prohibited  from  taking  cognizance  of  these  cases. — C.  S.  C,  c.  5,  s.  6, 
§  17  ;  C.  S.  L.  C,  c.  94,  s.  8. 

1^  17*  The  words,  terms,  expressions  and  enactments  enumerated 
in  the  following  schedule  wherever  used  in  this  code  or  in  any  act  of 
the  provincial  legislature,  have  the  meaning  and  application  respect- 
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ively  assigned  to  theui  in  such  schedule,  and  are  interpreted  in  the 
manner  therein  specified,  unless  there  is  some  special  enactment  to 
the  contrarv^ 


1 .  Each  of  the  expressions  "  Her  Majesty,"  "  the  King,"  "  the  Sovereign," 
"  the  Queen,"  "  the  Crown,"  means  the  king  or  the  queen,  his  or  her  heirs 
and  successors,  sovereigns  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 
C.  S.  C,  c.  5,  s.  6,§  1. 

2.  The  words  "  imperial  parliament  "  mean  the  parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  ]  the  words  '<  imperial  acts  or  statutes" 
mean  the  laws  passed  by  that  parliament,  and  the  words  "  act "  and  "  statute  " 
whenever  they  are  made  use  of  in  this  code,  without  qualification,  mean  the  acts 
and  statutes  of  the  parliament  of  Canada. 

By  the  woMs  '^  provincial  parliament "  is  understood  the  parliament  of 
Canada,  and  the  words  "  provincial  acts  or  statutes "  mean  the  laws  passed  by 
that  parliament. 

3.  The  words  "  governor,"  "  governor  of  this  province,"  "  Governor  General," 
or  "  Governor  in  Chief,"  mean  the  governor,  lieutenant-governor  or  the  person 
administering  the  government  of  this  province.  C.  S.  C,  c.  5,  s.  6,  §  2. 

4.  "  Governor  in  Council "  means  the  governor,  lieutenant-governor  or  the 
person  administering  the  government,  acting  with  the  advice  of  the  executive 
council  of  this  province.    Ibidj  §  3. 

5.  The  word  ''  proclamation "  means  proclamation  under  the  great  seal ; 
and  by  "great  peal"  the  great  seal  of  the  province  of  Canada  is  undei stood. 
C.  S.  L.C.,c.  1,8.  13,  §6. 

6.  "  Lower  Canada"  means  all  that  part  of  the  province  of  Canada  which, 
previously  to  the  union,  constituted  the  province  of  Jjower  Canada  *,  and  **  Upper 
Canada"  that  part  which,  at  the  same  time,  constituted  the  province  of  Upper 
Canada.  C.  S.  C,  c.  5,  s.  6,  §  §  4,  5. 

7.  The  words  **  The  United  Kingdom  "  mean  the  United  Kingdom  of  Great 
Britain  and  Ireland  ;  and  "  the  United  States,"  the  United  States  of  America. 
Ibid,  §  6. 

8.  The  name  commonly  given  to  a  country,  place,  body,  corporation,  society, 
offioer.  functionary,  person,  party  or  thing,  designates  and  means  the  country, 
place,  body,  corporation,  society,  officer,  functionary,  person,  party  or  thing  thus 
named  without  the  necessity  of  more  ample  description.     Ibidy  §  6. 

9.  The  msisculine  gender  includes  both  sexes,  unless  it  appears  by  the  con- 
text that  it  is  only  applicable  to  one  of  them.    Ibid^  §  7. 

10.  The  singular  number  extends  to  more  than  one  person,  or  more  than 
one  thing  of  the  same  sort,  whenever  the  context  admits  of  such  extension. 
Ibid,  §  7. 

1 1.  The  word  '*  person  "  includes  bodies  politic  and  corporate,  and  extends 
to  heirs  and  legal  representatives,  unless  such  meaning  is  contrary  to  law  or 
inconsistent  with  the  particular  circumstances  of  the  case.     Ibid,  §  8. 

1 2.  The  word  "  writing,"  "  written,"  or  terms  of  like  import,  include  words 
printed  or  otherwise  traced  or  copied.     Ibid,  §  9. 
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13.  The  word  ''month"  means  a  calendar  month — Ibid,§iU  Story  on  Bilb, 
379  J  Wharton's  L.  L.,  p.  656. 

14.  By  "  holidays  "  are  understood  the  following  days  :  Sundays,  New 
Tear's  Day,  the  Epiphany,  the  Annunciation,  Gkx>d  Friday,  the  Ascension,  Corpus 
Ckruii,  the  festival  of  St.  Peter  and  St  Paul,  All  Saints'  Day,  Christmas  Day  and 
any  other  day  fixed  hy  proclamation  as  a  day  of  general  fast  or  thanksgiving  ; 
saving  the  special  provisions  established  by  the  statutes  concerning  the  collection 
of  the  revenue  and  the  payment  of  bills  of  exchange  and  promissory  notes. — 0.  S. 
C,  c.  5,  8  6,  §  12,  c.  16,  s.  16,  c  57,  s  5  ;  C.  S.  L.  C,  c  64,  s.  32. 

1 5.  The  word  '^  oath  "  includes  the  solemn  aflSrmation  which  certain  persons 
are  permitted  to  make  instead  of  an  oath — C.  S.  C,  c.  5,  s.  6,  §  13  ;  C.  S.  L  C,  c. 
34,  8.  8  ;  c.  82,  s.  13. 

16.  The  word  '^  mngistrate  ''  means  a  justice  of  the  peace.  ''Two  justices  of 
the  peace  "  means  two  or  more  justices  sitting  or  acting  together.  When  anything 
is  ordered  to  be  done  by  or  before  a  justice  of  the  peace,  magistrate,  functionary 
or  public  officer,  one  is  understood  whose  powers  or  jurisdiction  extend  to  the 
place  where  such  thing  ought  to  be  done. 

The  authority  given  to  do  a  thing  carries  with  it  all  the  powers  necessary 
for  that  purpose C.  S.  C,  c.  5,  s.  6,  §  20. 

17.  The  right  of  nominating  to  sn  office  or  employment  carries  with  it  that 
of  removal. — IbicL  22. 

18.  The  duties  imposed  and  the  powers  conferred  upon  an  officer  or  public 
functionary,  in  his  official  capacity,  pass  to  his  successor,  and  pertain  to  hb 
deputy  in  so  far  as  they  are  compatible  with  the  charge  of  the  latter. — Ibid^  §  23  ; 
C.aL.C.,c.77,s.  16. 

19.  When  an  act  is  to  be  performed  by  more  than  two  persons,  it  may  be 
validly  done  by  the  majority  of  them,  except  in  the  cases  otherwise  specially 
provided.— C.  S.  C,  c.  5,  s.  6,  §  24  j  C.  S.  L.  C,  c.  1,  s.  13,  §  5. 

20.  The  pound  sterling  is  equivalent  to  the  sum  of  four  dollars,  eighty  six 
cents  and  two  thirds,  or  one  pound,  four  shillings  and  four  pence,  currency.  The 
*'  sovereign  "  is  of  like  value.— C.  S.  €•,  c.  15,  s.  4  ;  C.  S.  L.  C,  c.  82,  s.  3. 

21.  By  the  terms  "  inhabitant  of  Lower  Canada  "  is  meant  a  person  having 
his  domicile  in  that  part  of  the  province. 

22.  The  terms  "acts  of  civil  status  "  mean  the  entries  made  in  the  registers* 
kept  according  to  law,  to  establish  births,  marriages  and  burials. 

^  Registers  of  civil  status  "  are  the  books  so  kept  and  in  which  such  acts 
are  entered. 

•<  Officers  of  civil  status "  are  those  intrusted  with  the  keeping  of  such 
registers. 

23.  By  ''bankruptcy"  is  meant  the  condition  of  a  trader  who  has  discontinued 
his  payments — 2  Bomier  sur  Ord.  1673,  666  ;  Guyot,  R6pert,  vo.  Faillite,  273  5 
Benin,  n.  723,  p.  312  ;  Pardessus,  n.  1091  ;  1  Delvincourt,  Dr.  Com.,  242. 

24.  A  fortuitous  event  is  one  which  is  unforeseen,  and  caused  by  superior 
force  which  it  was  impossible  to  resist.—^  Lib.  50,  tit.  8,  L.  2,  §  7,  de  adm,  rer, } 
Merlin,  R^p.,  vo.  Cas.  §  7,  p.  368  }  Ancien  Denisart,  vo.  Cas.  [L  247  to  251.] 

ATnendments : — See  "  An  Act  respecting  the  interpretation  of 
the  "  Statutes  of  this  Province.  "— Q.  31  Vict.  cap.  7. 

See  also  "  An  act  respecting  the  Statutes  of  Canada,  "  D.  31 
Vict.  cap.  1. 
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The  masculine  gender  includes  both  sexes,  unless  it  appears  by 
the  context  that  it  is  only  applicable  to  one  of  them. 

The  singular  number  extends  to  more  than  one  person  or  more 
than  one  thing  of  the  same  sort,  whenever  the  context  admits  of  such 
extension. 

The  right  of  nominating  to  an  employment  or  office  carries  with 
it  that  of  removal. 

When  anything  is  ordered  to  be  done  by  or  before  a  judge 
magistrate,  functionary  or  public  officer,  one  is  understood  whose 
powers  or  jusidiction  extend  to  the  place  where  such  thing  is  to  be 
done. 

The  authority  given  to  do  a  thing  carries  with  it  all  the  powers 
necessary  for  that  purpose. 

Unless  otherwise  specially  provided,  whenever  an  oath  is  ordered 
to  be  taken  or  received,  such  oath  is  received,  and  the  certificate  of 
its  having  been  taken  is  given,  by  any  judge,  magistrate  or  com- 
missioner authorized  to  that  effect,  having  jurisdiction  in  the  place 
where  the  oath  is  taken. 

The  duties  imposed,  and  the  powers  conferred,  upon  an  officer  or 
public  functionary  in  his  official  capax^ity,  pa^  to  his  successor  and 
pertain  to  his  deputy,  in  so  far  as  they  are  compatible  with  the  office 
of  the  latter. 

When  an  ajct  is  to  be  performed  by  more  than  two  persons,  it 
may  be  validly  done  by  the  majority  of  them,  except  in  other  cases 
specially  provided.— Q.  49-60  Vict,  cap.  96,  ss.  21  to  27. 

The  following  words,  terms  and  expressions  whenever  used  in 
any  statute,  have  the  sense,  meaning  and  application,  respectively 
assigned  to  them  in  this  article  and  are  interpreted  in  the  manner 
therein  specified,  unless  there  are  some  special  enactments  to  the 
contrary : 

1.  The  words  "  Her  Majesty,  "  "  the  King,  "  "  the  Sovereign,  " 
"  the  Queen,  "  "  the  Crown,  "  mean  the  King  or  the  Queen,  his  or 
her  heirs  and  successors,  sovereigns  of  the  United  Kingdom  of  Great- 
Britain  and  Ireland.— C.  C,  art.  17,  §  1 ;  31  V.,  c.  7,  s.  2,  §  1. 

2.  The  words  "  Governor-General  "  mean  the  Governor-General 
of  Canada,  or  the  person  administering  the  Government  of  Canada ; 
and  the  words  "  Ideutenant-Govemor  "  the  Lieutenant-Governor  of 
the  Province  of  Quebec,  or  the  person  administering  the  Government 
of  this  province. — 31  V.,  c.  7,  s.  2,  §§  4,  5. 

3.  The  words  "  Governor-General  in  Council "  mean  the  Governor- 
General  or  person  administering  the  Government,  acting  with  the 
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advice  of  tiie  Queen's  Privy  Council  for  Canada;  and  the  words 
"  Ldeutenant-Qovemor  in  Council, "  the  Lieutenant-Governor  or 
person  administering  the  Government,  acting  under  the  advice  of  the 
executive  council  of  the  province  of  Quebec. — B.  N.  A.  Act,  1867,  ss. 
11, 12, 13, 14,  66,  67 ;  31  V.,  c.  7,  s.  2,  §  6. 

4.  The  words  "  United  Kingdom  "  mean  the  United  Kingdom  of 
Great  Britain  and  Ireland  ;  the  words  "  United  States,"  the  United 
States  of  America ;  the  words  "  Dominion/'  "  Canada "  mean  the 
Dominion  of  Canada.— C.  C.  art  17,  §  7 ;  31  V.,  c.  7,  s.  2,  §§  1,  7,  8. 

5.  The  words  "  the  Union "  mean  the  union  of  the  Provinces 
effected  under  the  British  North  America  Act,  1867. — 31  V.,  c.  7,  s.  2, 
§19. 

6.  The  words  "  Lower  Canada  "  mean  that  part  of  Canada  which 
heretofore  constituted  the  Province  of  Lower  Canada,  and  mean  now 
the  Province  of  Quebea— B.  N.  A.  Act,  1867,  a  6  ;  C.  C.  art  17,  §  6. 

7.  The  word  "  Province  "  when  used  alone,  means  the  Province 
of  Quebec ;  and  the  qualification  "  provincial,"*  added  to  the  words 
"act,"  "statute"  or  "law,"  means  an  act,  statute  or  law  of  this 
Province.— 31  V.,  c.  7,  s.  2,  §§  3,  10. 

8.  The  words  "  Imperial  Parliament"  mecui  the  parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

The  words  "  Federal  Parliament  "  mean  the  parliament  of 
Canada ;  the  word  "  Legislature  "  means  the  Legislature  of  Quebec — 
31  v.,  c  7,  s.  2,  §§  2,  9. 

9.  The  word  "  session  "  means  the  session  of  the  Legislature  of 
Quebec;  the  words  "session  of  the  Legislature,"  mean  the  whole 
period  during  which  a  session  of  the  Legislature  is  held,  including 
both  the  day  of  its  opening  and  the  day  of  its  prorogation. — 31  V., 
c  7,  8.  2,  §§  14,  29. 

10.  The  words  "  Imperial  acts  "  or  "  Imperial  statutes  **  mean 
the  laws  passed  by  the  Imperial  Parliament ;  the  words  "  Federal 
acts  "  or  "  Federal  statutes  "  mean  the  laws  passed  by  the  Parliament 
of  Canada ;  the  words  "  act,"  "  statute  "  or  "  law,"  whenever  used 
without  qualification,  mean  the  acts,  statutes  and  laws  of  the  Legis- 
lature of  Quebec.— 31  V.,  c  7,  s.  2,  §§  2, 10. 

11.  The  words  "Civil  Code"  and  "Code  of  Civil  Procedure" 
mean  the  Civil  Code  and  Code  of  Civil  Procedure  of  Lower  Canada  ; 
the  words  "  Municipal  Code  "  mean  the  Municipal  Code  of  the  Pro- 
vince of  Quebec.— 31  V.,  c.  7,  s.  2,  §  12  ;  34  V.,  c.  68,  s.  1087. 

12.  The  words  the  "  Government "  or  the  "  Executive  Govem- 
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ment "  mean  the  Lieutenant-Governor  and  the  executive  council  of 
this  Province.— 31  V.,  c.  7.  a  2,  §  15. 

13.  The  words  "  the  law  oflScers  "  or  **  the  law  officers  of  the 
Crown  "  mean  the  attorney  general  and  the  solicitor  general  of  this 
Province.— 31  V.,  c.  7,  s.  2,  §  20. 

14.  Words  designating  a  department  or  public  officer  refer  to 
the  department  or  officer  of  like  name  for  this  Province. — 31  V.,  c  7, 
s.  2.  §  23. 

15.  The  word  "magistrate"  means  a  justice  of  the  peace;  "Two 
justices  of  the  pejice  "  mean  two  or  more  justices  acting  together. — 
C.  C,  art.  17,  §  16  ;  31  V.,  c.  7,  s.  2,  §  1. 

16.  The  word  "  person "  includes  bodies  politic  and  corporate, 
and  extends  to  heirs  and  legal  representatives,  unless  the  statute  or 
the  particular  circumstances  of  the  case  are  opposed  thereto. — C.  C, 
art.  17,  §  11 ;  31  V.,  c.  7,  s.  2,  §  1. 

17.  The  name  commonly  given  to  a  country,  place,  body,  corpo- 
ration, society,  officer,  functionary,  person,  party  or  thing,  designates 
and  means  the  country,  place,  body,  corporation,  society,  officer,  func- 
tionary, person,  party  or  thing  thus  named,  without  the  necessity  of 
more  ample  description. — C.  C,  art.  17,  §  8  ;  31  V.,  c.  7,  s.  2,  §  1. 

18.  The  word  "  commission,"  whenever  it  refers  to  a  commission 
issued  by  the  Lieutenant-Governor  under  any  statute  or  order  in 
council,  means  a  oommis.sion  under  the  Great  Seal,  running  in  the 
Queen's  name.— 31  V.,  c.  7,  s.  2,  §  30. 

19.  The  word  "  proclamation  "  means  a  proclamation  under  the 
Great  Seal.— 31  V.,  c.  7,  s.  2,  §  11. 

20.  The  words  "Great  Seal"  mean  the  Great  Seal  of  the  Pro- 
vince of  Quebec— 31  V.,  c.  7  s.  2,  §  11. 

21.  The  words  "  writing,"  "  manuscript, "  and  terms  of  like 
import,  include  that  which  is  printed,  painted,  engraved,  lithographed 
or  otherwise  traced  or  copied.— C.  C,  art.  17,  §  12 ;  31  V.,  c.  7,  s.  2.  §  1. 

22.  The  terms  "  acts  of  civil  status  "  mean  the  entries  made  in 
the  registers,  kept  according  to  law  to  establish  births,  marriages  and 
burials. 

"  Registers  of  civil  status  "  are  the  books  so  kept,  and  in  which 
such  acts  are  entered. 

"  Officers  of  civil  status  "  are  those  intrusted  with  the  keeping  of 
such  registers.— C.  C.  17,  §  22  ;  31  V.,  c.  7,  s.  2,  §  1. 

23.  By  holidays  are  understood  the  followings  days :  • 
a.  Sundays; 

6.  New  Year's  Day  ; 
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c.  The  Epiphany,  the  Annunciation,  Ash  Wednesday,  Good 
Friday,  Blaster  Monday,  the  Ascension,  Corpus  Christi,  the  festival  of 
St  Peter  and  St.  Paul,  All  Saints'Day,  the  Conception  and  Christmas 
Day; 

d.  The  anniversary  of  the  birthday  of  the  Sovereign,  or  the  day 
fixed  by  proclamation  for  its  celebration  ; 

e.  The  first  day  of  July,  (the  anniversary  of  the  day  on  which 
the  Union  Act  came  into  force,)  or  the  second  day  of  July,  if  the  first 
is  a  Sunday ; 

/.  Any  other  day  fixed  by  Royal  proclamation  or  by  procla- 
mation of  the  Governor-General  or  of  the  Lieutenant-Governor,  as  a 
day  of  general  fast  or  thanksgiving. — C.  C,  art  17,  §  14 ;  31  V.,  c;  7, 
8.  2,  §§  1.  25;  42-43  V.,  c.  19,  s.  2. 

24.  The  word  **  month  "  means  a  calendar  month. — C.  C,  art.  17, 
§  13  ;  31  v.,  c.  7,  8.  2,  §  1. 

25.  The  words  "  now  "  and  "  next  "  apply  to  the  time  at  which 
the  act  becomes  executory,  31  V.,  c.  7,  s.  2,  §  28. 

26.  The  word  "  oath  "  includes  the  solemn  affirmation  which 
certain  persons  are  permitted  to  make  instead  of  an  oath. — C.  C,  art.  17, 
§15;  31  v..  c.  7,  s.  2,  §  1. 

27.  By  "  bankruptcy  "  is  meant  the  condition  of  a  trader  who 
has  discontinued  his  payments. — C.  C,  art.  17,  §  23  ;  31  V.,  c.  7,  s.  2. 
§  1.— Q.  49-50  Vict,  cap.  95,  s.  36. 

DECISIONS  :— 1.  That  a  Company  ceasing  to  meet  its  ordinary  payments  as 
they  become  due,  though  its  nominal  assets  may  be  equal  to  its  liabilities,  will  be 
deemed  insolvent,  and  cannot  claim  the  benefit  of  the  term  upon  a  promissory 
note  not  yet  due. — ^Tasohbbbau,  J. — Corcoran  vs  Montreal  Abattoir  Co,,  6  L.  N., 
p.  135. 

2.  In  order  to  prove  insolvency  or  d^onfiture  it  mu-t  be  shewn  that  the 
assets  of  the  debtor  are  less  than  his  liabilities — ^Torranob,  J.^Mantha  vs  Simard, 
6L.N.,p.  195. 

3.  A  firm  which  has  ceased  to  meet  its  ordinary  payments  as  they  become 
due,  will  be  deemed  insolvent  under  1092  C.  C.  and  the  insolvency  of  the  firm 
entails  that  of  the  partners  individually.— JoHNSoy,  J. — Ontario  Bank  vs  Foster, 
6  L.  N.,  p.  398. 

4.  Que  rinhabilit6  d.  payer  une  dette  partiouli^re  n^est  pas  pour  un  com- 
mer^ant  T^tat  de  faillite,  qui  n'eziste  que  lorsqu'il  acess6  ses  paiements  en  gSn^- 
raL— C.  R— fiTw-oi*  vs  Beaulieu,  13  Q.  L.  R.,  p.  293. 

5.  Que  celui  qui  plaide  la  force  miyeure  ne  pent  6tre  exempt  de  toute  res- 
ponsabiiit^  qu'en  autant  que  Taccident  n'apas  6te  precede  niaccompagn6  nisuivi 

d'une  faute  qui  lui  soit  imputable. — Loranobr,  J Alexander  vs  Hutchinson, 

M.LR.,3S.  C.,p.  283. 
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CHAPTER  FIRST. 

OF  THE  ENJOYMENT  OF   CIVIL   HIOUT8. 

VH*  Every  British  subject  is,  as  regards  the  enjoyment  of  civil 
rights  in  Lower  Canada,  on  the  same  footing  as  those  bom  therein, 
saving  the  special  rules  relating  to  domicile. — Capit.  of  Quebec,  1769; 
Treaty  of  St.  Germain,  1763  ;  C.  N.  8.  [I.  251.] 

lO.  The  quality  of  British  subject  is  acquired  either  by  right  of 
birth,  or  by  operation  of  law. — C.  S.  C,  c.  6,  s.  4 ;  1  Duranton,  p.  120  ; 
C.  N.,  7.  [L  253.] 

SO.  A  person  bom  in  any  part  of  the  British  empire,  even  of  an 
alien,  is  a  British  subject  by  right  of  birth,  as  also  is  he  whose  father 
or  grandfather  by  the  father's  side  is  a  British  subject,  although  he 
be  himself  bom  in  a  foreign  country ;  saving  the  exceptions  resulting 
from  special  laws  of  the  empire. — C.  S.  C,  c.  8,  ss.  1  et  seq.  ;  Pothier, 
Des  personnes,  p.  573 ;    1   Duranton,  n.   120 ;  Lahaie,  sur  art  5  ; 

1  Blackstone,  p.  874,  notes  16,  17,  18,  366,  note  1 ;  2  Kent,   38 ; 

2  Stephens,  429, 515  ;  Chalmer's  Op..  332 ;  1  Hale,  Pleas  of  the  Crown, 
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p.  68;  1  C!ommyns,  541 ;  Chitty,  on  Prerogatives,  13 ;  Pwllet,  Manuel, 
p.23;  C.  N.,  10.     [1.253.] 

31«  An  alien  becomes  a  British  subject  by  operation  of  law,  by 
conforming  to  the  conditions  the  law  prescribes. — 1  Blackstone,  374, 
notes  16, 17, 18 ;  2  Stephens,  427  to  433  ;  Hale,  loc.  cit ;  Foster,  184 ; 
C.  N.,  9.  [I.  253.] 

DECISION  : — ^Who  is  an  alien,  is  a  question  to  be  decided  by  the  law  of 
England ;  bat  when  alienage  is  established  the  consequences  which  result  from  it 
are  to  be  determined  by  the  law  of  Canada. 

If  an  alien  dies,  without  issue,  his  lands  belong  to  the  Crown,  but  if  he 
leaves  children,  some  bom  in  Canada,  and  others  not,  the  former  exclude  the 
Crown,  and  then  all  the  children  inherit  as  if  they  were  natural  bom  subjects. 

Where  an  alien  has  a  son  who  is  also  an  alien,  the  children  of  the  latter 
inherit  from  the  grand-father  to  the  exclusion  of  their  fsither. 

Although  an  act  of  the  legislature,  passed  after  judgment  rendered  in  a 
court  of  original  jurisdiction,  may  effect  the  rights  of  a  party  as  they  existed  at 
the  institution  of  a  suit,  this  circumstance  cannot  be  ts^en  advantage  of  in  an 
appeal  from  the  judgment. — ^Pritt  Coitsoil, —Donegani  is  Dontganiy  Stuart's 
Reports,  p.  605,  3  Enapp's  P.  C.  Rep.,  p.  63. 

**•  These  conditions,  as  prescribed  by  the  laws  of  this  province, 
are  : 

1.  Residence  during  three  years  at  least  in  some  part  of  the 
province  of  Canada,  with  the  intention  of  settling  therein  ; 

2.  Taking  the  oaths  of  residence  and  allegiance  required  by  law ; 
or  in  the  case  of  a  woman  the  oath  of  residence  alone  ; 

3.  Procuring  from  the  proper  court,  with  the  necessary  formal- 
ities, the  certificate  of  naturalization  required  by  law. — C.  S.  C,  c.  8, 
8s.  1,  2,  3,  4 ;  C.  N.,  9.     [I.  253.] 

Awenndmerds  :  —  See  the  "  Naturalization  Act, "  which  is  too 
lengthy  to  quote  here. — R.  S.  0.,  cap.  113. 

38*  An  alien  woman  is  naturalized  by  the  mere  fact  of  the 
marriage  she  contracts  with  a  British  subject. — C.  S.  C,  c  8,  s.  7 ; 
C.  N.,  12, 19.     [I.  253.] 

SMU  Naturalization  confers  in  Lower  Canada,  on  him  by  whom 
it  is  obtained,  all  the  rights  and  privileges  he  would  have  if  bom  a 
British  subject.— /6id.,  s.  1  ;  C.  N.  13.     [I.  263.] 

85«  Aliens  have  a  right  to  acquire  and  transmit  by  gratuitous 
or  onerous  title,  as  well  as  by  succession  or  by  will,  all  moveable  and 
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immoveable  property  in  Lower  Canada,  in  the  same  manner  as 
British-bom  or  naturalized  subjects. — Ihid.  s.  9  ;  Pothier,  Dee  pe^- 
aonnea,  p.  578  ;  C.  N.  11.     [I.  253.] 

DECISION  '.—That  under  the  Act  12  Viot.  cap.  197,  which  enacts  that  every 
alien  shall  have  the  same  capacity  to  take,  receive,  and  transmit  ''real  estate  "in 
all  parts  of  this  province,  sis  natural  born  or  naturalized  subjects,  the  alien  is 
placed  in  the  same  position,  as  the  natural  bom  subject  and  can  claim  conjointly 
with  a  naturalized  heir  both  real  and  personal  property.  That  although  moveable 
property  be  not  mentioned  in  the  12th  section  of  the  act,  it  must  be  taken  to  be 
included  in  the  larger  term  "  real  estate." — C.  R — Corse  va  Corse,  4  L.  C.  R.  p.  310. 

y^  SW.  Aliens  may  also  serve  as  jurors,  in  all  cases  where,  according 
to  law,  a  jury  must  be  composed  of  one  half  of  foreigners. — C.  S.  C.  c. 
8,  8.  23 ;  C.  S.  L.  C,  c.  84,  s.  41,  §  3,  s.  4.     [I.  253.] 

Amendments : — No  alien  shall  be  entitled  to  be  tried  by  a  jury 
de  medietate  linguoSy  but  shall  be  tried  as  if  he  was  a  natural  bom 
subject.— R.  S.  C,  cap.  174,  s.  161. 

The  following  persons  are  disqualified  from  serving  as  grand  or 
petit  jurors  respectively  : . .  . .  Aliens. — Q.  46  Vict.,  cap.  16,  s.  3. 

2T.  Aliens,  although  not  resident  in  Lower  Can€tda,  may  be  sued 
in  its  courts  for  the  fulfilment  of  obligations  contracted  by  them  even 
in  foreign  countries.— 12  Vict.,  c.  38,  s.  s.  14,  49,  94;  C.  S.  L.  C,  c.  83, 
s.  61 ;  2  Pand.  Fran?.,  140  ;  1  Pigeau,  85  ;  Raveau,  6  ;  Ord.  1667,  tit. 
2,  art.  7  ;  C.  N.,  14.     [I.  263.] 

SiS.  Any  inhabitant  of  Lower  Canada  may  be  sued  in  its  courts 
for  the  fulfilment  of  obligations  contracted  by  him  in  foreign  coun- 
tries, even  in  favor  of  a  foreigner. — C.  N.,  15.     [I.  255]. 

29.  Every  person,  not  resident  in  Lower  Canada  who  brings  or 
institutes  any  action,  suit  or  proceeding  in  its  courts,  is  bound  to  give 
to  the  opposite  party,  whether  a  subject  of  Her  Majesty  or  not,  secu- 
rity for  the  costs  which  may  be  incurred  in  consequence  of  such 
proceeding— C.  S.  L.  C,  c.  83,  s.  68  ;  2  Pand.  Franc,  143  ;  Pothier, 
Dea  peraonnes,  577  ;  C.  N.  16.     [L  255.] 

DECISIONS  : — I.  The  security  judicatum  solvi  cannot  be  exacted  from  any 
person  residing  in  Lower  Canada,  even  supposing  that  he  is  not  a  householder 
therein,  and  that  he  has  another  domicile  out  of  Lower  Canada. — ^Bbrthblot,  J — 
Ryland  vs  OgUvie,  10  L.  C.  J.,  p.  200. 

2.  The  temporary  absence  of  the  plaintiff  from  the  Province,  when  his  family 
continues  to  reside  therein,  does  not  render  him  liable  to  give  security  for  costs. 
DoHBRTT,  J Mountain  vs  Walker j  5  R.  L.,  p.  747. 

3.  That  a  Plaintiff  temporarily  non-resident,  will  not  be  held  to  give  security 
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for  costs  under  C.  C.  29,  and  the  Court,  before  requiring  such  security,  must  be 
satisfied  that  the  non  residence  is  more  than  temporary — Tobeunob,  J. — Prentice 
vs.  Graphic  Company t  22  L.  C.  J.,  p.  268. 

3.  That  the  temporary  absence  of  the  Plaintiff  from  the  Province  while 
working  on  a  timber  limit  in  Ontario,  but  while  his  family  continues  to  dwell  in 
his  house  in  this  Province,  does  not  render  him  liable  for  security  for  costs. — 
WuRTBLB,  J. — Tremblay  vs.  Basiienj  1 1  L.  N.,  p.  5. 

4.  A  seaman  not  resident  in  the  province  must  give  security  for  costs.— .K. 
B. — Hearsdman  vs.  Harrowsmith^  3  R.  de  L.,  p.  347. 

5.  Le  maitre  d'un  vaisseau  stranger  qui  a  son  domicile  hors  de  la  province, 
mais  qui  est  temporairement  dans  ses  limite.«,  lors  de  Finstitution  de  Paction  doit 
foumir  caution  lorsqu'il  est  demandeur — ^Meredith,  C.  3.^  Grace  vs.  Crawford, 
3  R  L,  p.  447. 

6.  An  oflScer  stationed  with  his  regiment  in  the  province  cannot  be  com- 
pelled to  give  security  for  costs K.  "R.^^Sutherland  vs.  Heathcote,  3  R.  de  L., 

p.  347. 

7.  Que  lorsqu'un  demandeur,  pendant  Tinstance,  laisse  la  Province  de  Que- 
bec, le  demandeur  pent  demander  le  oautionnement  judicatum  solvit  et  que  la 
motion  pour  I'obtenir  pent  Stre  faite  en  tout  temps,  mdme  aprds  Pexpiration  des 
quatre  jours  qui  suivent  la  connaissance  qu'aurait  eu  le  d^fendeur  du  depart  du 
demandeur. 

Que  le  d^lai  de  quatre  jours  pour  demander  le  dit  cautionnement  ne  s'ap- 
plique  que  lorsque  la  demande  est  faite  par  exception  dilatoire  et  non  par  motion. 

(C.  C.  120).    Mathibu,  J Cyr  vs.  Bryson,  M.  L.  R.,  1  S.  C,  p.  495,  13  R.  L., 

p.  681, 

8.  Que  lorsque,  durant  Tinstance,  le  demandeur  laisse  la  Province  de  Que- 
bec, pour  aller  r^sider  ailleurs,  le  dSfendeur  a  droit  au  cautionnement  judicatum 
solvij  non  seulement  pour  les  frais  a  encourir,  mais  egalement  pour  tons  les  frais 
encourus. — ^Mathibu,  J Gauthier  vs.  Dupras,  M.  L.  R.,  I  S.  C,  p.  510. 

9.  An  incidental  plaintiff  must  give  security  for  costs,  if  he  be  resident 
without  the  province. — K.  B. — McCallum  vs.  Delano,  3  R.  de  L.,  p.  199. 

10.  An  incidental  plaintiff,  residing  beyond  the  limits  of  the  province  of 
Quebec,  will  be  held  to  give  security  for  costs  upon  his  incidental  demand. — 
ToRRAKCB,  J. — Davidson  vs.  Cameron,  15  L.  C.  J.,  p.  217. 

11.  An  opposant  afin  de  conserver  residing  out  of  the  province  who  contests 
the  collocation  by  privilege  of  another  opposant  afin  de  conserver^  is  bound  to 
give  security  for  costs. — Mondblbt,  C.  J. — Benningvs.  Montreal  Rubber  Company, 
2  L.  C.  J.,  p.  287. 

12.  On  ne  pent  demander  des  cautions  pour  frais  k  un  opposant  r^sidant 

hors  de  la  province,  qui  fait  une  opposition  afin  de  conserver Loranobr,  J 

Duprivs.  Cantara,  1  R.  L.,  p.  39. 

13.  Que  Topposant  residant  hors  de  la  Province  qui  demande  la  distraction 
de  la  chose  saisie,  doit  le  cautionnement  judicatum  solvi — C.  ^.^Miller  vs, 
Dickhie,  8  Q.  L.  R.,  p.  18. 

14.  That  under  C.  C.  39,  the  opposant  in  all  oppositions,  even  in  the  case  of 
an  opposition  afin  d'annuler,  residing  without  Lower  Canada  is  bound  to  give 
sufficient  security  for  costs — Q.  B — Beckett  S  Banque  National,  31  L.  C.  J., 
p.  249,  M.  L.  R.,  3  Q.  B.,  p.  274. 
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15.  Plaintiflb  leaving  the  Province  after  judgment  rendered  must  give 
security  for  costs  to  an  opposant  on  contestation  of  his  opposition. — Baoglbt,  J. — 
Mahoney  vs.  TomkinSf  9  L.  C.  R,,  p.  72. 

16.  When  the  Plaintiff  who  resides  without  the  Province  contests  an  opposi* 
tion,  the  opposant  is  not  entitled,  under  41  Geo.  Ill,  c.  7,  s.  2,  to  security  for 
costs,  the  plaintiff  in  such  case  not  being  the  party  prosecuting  but,  on  the 
contrary,  occupying  the  position  of  a  defendant, — Stuart,  J. — Brigham  vs.  Mc- 
Donnell, 10  L.  C.  R.,  p.  452. 

17.  Un  opposant  dont  Topposition  afin  de  distraire  est  contest6e  par  le  de- 
mandeur  (Stranger)  peut  lui  demander,  1^  caution  pour  les  frab,  2^  la  production 
d'une  procuration  au  procureur  ad  h7«m.— Torrance,  J. — Baltzar  V9.  Orevoing^  1 
R.  L.,  p.  437. 

18.  A  plaintiff  residing  out  of  the  province,  cannot  be  compelled  to  give 
security  for  costs,  nor  can  his  attorney  ad  litem  be  compelled  to  produce  his 
power  of  attorney,  on  an  issue  raised  by  the  plaintiff  contesting  the  opposant's 
opposition. — Ramsay,  J.-  Webster  vs.  Philbrick,  15  L.  C.  J.,  p.  242. 

19.  A  non-resident  plaintiff,  contesting  an  opposition,  cannot  be  compelled 
to  give  security  for  costs. — Wurtelb,  J. —  Waugh  vs,  Porteous,  10  L.  N.,  p.  138. 

20.  ^instance  est  la  serie  des  actes  d*une  procedure  judiciaire  ayant  pour 
objet  de  saisir  le  tribunal  d'une  contestation,  d'instruire  la  cause  et  d'obtenir 
finalement  le  jugement  qui  doit  vider  le  dSbat. 

Que  Popposant  sur  opposition  afin  de  distraire  n'a  pas  droit  au  cautionne- 
ment  judieatum  solvi  et  ne  peut  exigertel  cautionnement  du  demandeur  aubain. 
— C.  K^Parkvs.  Rivard,  M.  L.  R.,  1  S.  C,  p.  291,  29  L.  C.  J.,  p.  236,  13  R.  L., 
p.  479. 

21.  A  non  resident  plaintiff  contesting  the  collocation  of  an  opposant  is 
bound  to  give  security  for  costs — Torrance,  J. — Sociiti  Anonyme  des  Glaees  et 
Produits  Chimiques  de  St.  Oobain  et  Cie.  vs,  Oiberton,  5  L.  N.,  p.  94. 

22.  Que  le  demandeur  non-resident  qui  conteste  une  collocation  portee  dans 
un  jugement  de  distribution  est  tenu  de  fournir  caution  pour  les  frais. — ^Tasohb- 
REAU,  J.—Bomais  vs.  Arpin,  15  R.  L.,  p.  287,  M.  L.  R.,  3  S.  C,  p.  84. 

23.  A  foreign  Insurance  Company  which  has  a  place  of  business  in  the  pro- 
vince  of  Quebec,  is  not  bound  to  give  security  for  costs. — Dorion,  J. — Olobe 
Mutual  Ins.  Co.  of  N.  Y.  vs.  Sun  Mutual  Ins.  Co.,  1  L.  N.,  p.  53. 

24.  An  Ontario  Insurance  Company,  though  doing  business  in  Montreal,  is 
bound  to  give  security  for  costs. — ^Torrance,  J. — Niagara  District  Muttud  Sun 
Ins.  Co.  vs.  Macfarlane,  21  L.  C.  J.,  p.  224. 

25.  An  assignee  or  receiver  of  an  insolvent  insurance  company,  incorporated 
and  doing  business  prior  to  its  insolvency  in  Ontario,  is  bound  to  give  security  for 
costs,  in  a  suit  brought  by  him  here,  notwithstanding  that  he  resides  here,  and 
has  in  his  possession  here  all  the  books  and  titles  to  claims  of  the  said  Company, 
— Papinea(7,  J. —  Giles  vs.  Jacques,  27  L.  C.  J.,  p.  182. 

26.  Que  le  fait  qu*une  personne  qui  reside  dans  la  province  de  Quebec,  et  y 
intente  une  action,  n*est  que  le  prdte-nom  d*une  autre  personne  rSsidant  en 
dehors  de  la  dite  province,  n'est  pas  suffisant  pour  obliger  le  demandeur  d,  fournir 
le  cautionnement yudica^um  solvi. — MATuisg,  J. — Reed  vs.  Rascony,  M.  L.  R.,  1 S. 
C,  p.  431. 

27.  For  the  purposes  of  ordinary  security  for  costs  it  is  not  necessary  that 
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the  security  be  the  proprietor  of  immoveable  property. — ^Tasohbrbau,  J — Utley 
w.  McLaren^  17  L.  C.  R.,  p.  267. 

28.  An  application  to  give  security  for  costs  by  the  granting  of  a  judicial 
bond  by  the  Plaintiff  carrying  hypothec  on  the  Plaintiff's  real  estate  in  this  pro- 
vince or  to  deposit  money  in  the  court,  without  specifying  how  much,  cannot  be 

allowed.  -Bbrthelot,  J Canadian  Copper  Pyrites  Co.  vs.  ShaWf  19  L.  C.  J.,  p.  99. 

29.  Qu'une  femme  majeure  et  non  sous  puissance  de  mari  pent  16galement 
dtreofferte  comme  caution  judiciaire,  parce  que  la  femme  est  contraignable  par 
corps.  (C.  C.  2272  et  2276.)— Rainvillb,  J.^Slessor  vs.  D6sUets,  M.  L.  R.,  1  S.  C, 
p.  306. 

30.  Qu^un  cautionnement  judiciaire,  oil  la  caution  s^oblige  gen^ralement  & 
payer  tons  les  frais  et  dommages  qui  seront  adjuges  sans  determiner  un  montant 
quelconque  qu'elle  aura  k  payer,  ne  cr6e  pas  d*hypoth^que  judiciaire,  et  la  caution, 
peut  par  une  action,  faire  radier  Tenregistrement  fait  de  ce  cautionnement  sur 
ces  immeubles. 

Que  la  justification  sous  serment  que  fait  une  caution  de  sa  solvabilite  jus- 
qu'&  concurrence  d'une  somme  fixe,  ne  fait  pas  partie  du  cautionnement  et  n'en 
determine  nuUement  le  montant.--C.  R — Lavdll4e  vs.  Paul,  M.  L.  R,  2  S.  C.  p.  72. 

31.  That  an  appellant  will  not  be  ordered  to  give  new  security  because  one 
of  his  sureties  admits  and  declares  that  he  was  really  insolvent  at  the  lime  he 
signe<l  the  bond,  although  he  then  declared  he  was  solvent. — Q.  B.^Biddell  & 
McArihur,  22  L.  C.  J.,  p.  78. 

32.  The  Court  of  Queen's  Bench  cannot  entertain  a  petition  to  have  the 
security  declared  insufficient,  on  the  ground  that  the  respondent  has  discovered, 
since  the  completion  of  the  bond,  that  the  securities  were  really  insufficient  at 
the  time  the  bond  was  signed — Q.  B. — Lapointe  <k  Faulkner^  22  L.  C.  J.,  p.  53. 

33.  Whereof  two  co-plaintiffs,  not  co-partners,  and  between  whom  no  soli- 
detriiS  exists,  one  leaves  the  country  after  suit  brought,  security  for  costs  can  be 
demanded  only  from  the  absent  plaintiff. — Q.  B —  Humbert  <k  Mignot,  18  L.  C. 
J.,  p.  217. 

34.  Where  one  of  two  plaintiffs  is  resident  abroad,  and  the  other  in  this 
province,  the  court  will  not  compel  the  absent  plaintiff  to  give  security  for  costs. 
Torrance,  J. — Beaudry  vs.  Fleck,  20  L.  C.  J.,  p.  304. 

35.  That  in  an  action  by  two  co-heirs,  one  of  whom  is  a  resident  and  another 

a  non-resident,  the  latter  will  be  held  to  give  security  for  costs Torrance,  J. — 

Henderson  vs.  Henderson,  23  L.  C.  J.,  p.  208. 

36.  After  the  allowance  of  an  appeal  to  Her  Majesty  in  Her  Privy  Council, 
an  order  to  put  in  new  security,  (one  of  them  being  insolvent  and  the  other 
having  left  the  province)  will  be  granted  by  this  court,  but  this  court  cannot 
dismiss  the  appeal,  in  case  such  new  security  be  not  duly  put  in.  Q.  B. — Johnson 
A  Connolly,  16  L.  C.  J.,  p.  100. 

37.  Lorsqu'une  partie  a  droit  de  demander  caution  pour  les  frais,  elle  peut, 
soit  presenter  sa  requete  en  vacance  dans  les  quatre  jours,  ou  en  donner  avis 
dans  ce  delai,  et  ensuite  le  demander  par  motion  au  terme  suivant. — Stuart,  J. — 
Mantha  vs.  Coghlan,  3  R.  L.,  p.  447. 

38.  When  a  non-resident  Plaintiff  has  described  himself  as  domiciled  in 
this  Province,  and  an  application  for  security  for  costs  has  not  been  made  within 
the  four  days  from  the  return  of  the  action,  security  will  not  afterwards  be 
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ordered;  unless  it  appear  that  the  application  is  made  within  four  days  of  the 
knowledge  acquired  by  the  Defendant  of  the  Plaintiff's  absence,  or  with  due 
diligence Wurtble,  J — Seharfvs,  Sekarf,  10  L.  N.,  p.  137. 

39.  That  although  the  Plaintiff  residing  out  of  the  Province  sue  in  forma 
pauperis f  the  Defendant  is  nevertheless  entitled  to  security  for  costs  under  41 
Geo.  Ill,  c.  7,  8.  2. — Stuart,  J — Oagnon  vs.  Woolleyy  10  L  C.  R.,  p.  234. 

40.  Lorsqu'un  d6fendeur,  apr^s  jugement  par  d^faut  enr6gistre  contre  lui,  a 
eu  la  permission  de  comparaitre  par  une  opposition  et  de  plaider  k  Taction  (484 
et  485,  C.  P.  C),  il  ne  pent  ensuite  faire  une  motion  pour  cautionnement  judica- 
turn  solvif  sur  le  principe  que  le  demandeur  est  absent,  k  moins  que,  dans  son 
opposition,  il  ne  se  soit  reserve  le  droit  de  faire  telle  motion. — ^Torranoe,  J. — 
Booth  vs»  Latoion,  I  K.  L.,  p.  88. 

41.  A  guardian  against  whom  a  rule  for  contrainte  par  corps  has  issued,  at 
the  instance  of  a  party  absent  from  Lower  Canada,  is  entitled  to  security  for  costs, 
under  article  29  of  the  Civil  Code — Berthblot,  J. — Miller  vs.  Bourgeois f  16  Ij.  C. 
J.,  196. 

42.  Under  the  Insolvent  Act  1875,  a  creditor  who  has  no  domicile  in  the  pro- 
vince of  Quebec,  is  not  bound  to  give  security  for  costs,  though  he  has  sued  out 
a  writ  of  attachment. — Stuart,  J — Eeed  vs.  LarochelUj  13  Q.  L.  R.,  p.  93. 

43.  Qu'une  action  contre  un  d^fendeur  r§sidant  aux  Etats-Unis,  qui  n'a  pas 
^tk  assign^  personnellement,  sera  renvoy^e  sur  exception  d^clinatoire,  si  le  de- 
mandeur ne  prouve  pas  que  le  d^fendeur  a  des  biens  dans  la  juridiction  de  la 
Cour. — ^Mathieu,  J Redfield  vs.  Hardie^  13  R.  L.,  p.  42. 

44.  (Similar  decision). — Bourgeois,  J. — CudcU/  vs.  Cassidy,  2  L.  N.,  p.  346. — 
See  also  decisions  noted  at  article  128  of  Foran's  C.  C.  P. 


CHAPTER   SECOND. 

OF  THE   LOSS  OF  CIVIL  RIGHTS. 

30.  Civil  rights  are  lost : 

1.  In  the  cases,  which  are  provided  for  by  the  laws  of  the  British 
Empire. 

2.  By  civil  death. — Richer,  Mort  civile,  pp.  52  et  seq. ;  Pothier, 
SuccessioTis,  vol.  6,  pp.  10,  11  ;  1  Favard,  Conf. ,  p.  61  ;  1  Toullier, 
n.  180,  266  et  seq.  ;  St.  Imp.  14,  15  Hen.  VIII,  c.  4 ;  1  Petersdorf, 
463  or  321 ;  2  Tomlins  vo.  Treason,  par.  2  ;  1  Blk..  p.  370,  note  3  &  p. 
374,  note  21  ;  Foster,  p.  84 ;  1  Burge,  pp.  707-8 ;  and  authorities 
under  the  following  article.  [I.  255.] 
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SECTION   I. — OF  CIVIL  DEATH. 

31.  Civil  death  results  from  condemnation  to  certain  corporal 
punishments. — Richer,  Mort  civile^  15,  16  ;  Pothier,  Mariage,  264  } 
Id.,  Des  personnes,  585 ;  Id.,  Introd  aux  Cout,  n.  28 ;  11  R^p.  Guyot, 
vo.  MoH  civile,  p.  634  ;  2  Blackstone,  121  ;  1  Id.,  132,  133,  note  16  ; 
C.  N.,22.  [L  255.] 

S2«  Condemnation  to  death  carries  with  it  civil  death. — 
Pothier,  Cout  d'Orl,  Intr.  n.  30 ;  Richer,  Mort  civile,  p.  26 ;  R6p. 
Guyot,  eod.  loc.,  634 ;  Rochon  va  Leduc,  1  L.  C.  R.,  p.  252 ;  C.  N.,  23. 
[I.  256.] 

33.  Civil  death  also  results  from  the  condemnation  to  any  other 
corporal  punishment  for  life. — 1  Blackstone,  134 ;  R6p.  Guyot,  eod. 
loco ;  Richer,  p.  26  ;  Pothier.  Intr.  anx  Cout,  n.  30 ;  Id.,  Des  personnes, 
595 ;  Id.,  Des  Successions,  5.  [I.  257.] 

34.  The  disabilities  which  result  as  regards  persons  professing 
the  catholic  religion,  from  religious  profession  by  solemn  and  perpet- 
ual vows  made  by  them  in  a  religious  community  recognized  at  the 
time  of  the  cession  of  Canada  to  England  and  subsequently  approved 
remain  subject  to  the  laws  by  which  they  were  governed  at  that 
period. — Pothier,  Des  personnes,  587-8-9  ;  Id.,  Sv^ccession^,  125  ;  Id., 
Mariage,  n.  264;  Id.,  Intr.  aux  Cout,  n.  28;  Ord,  1667.  tit  20,  art. 
15,  16 ;  Guyot,  loc.  cit ;  Richer,  pp.  596,  607  et  seq.,  643,  647,  651, 
660 ;  1  Blackstone,  132-3,  note  16  ;  12  Id.  12.  [I  257.] 


SECTION   II. — OF  THE   EFFECTS  OF  CIVIL  DEATH. 


3S*  Civil  death  carries  with  it  the  loss  of  all  the  property  of 
the  party  attainted,  which  is  confiscated  to  the  Crown. — Cout.  de 
Paris,  art.  183 ;  2  Blackstone,  381 ;  Pothier,  Cout,  dVrl,  Intr.,  n.  31  ; 
11  R^p.  Guyot,  p.  637;  2  Pand.  Frang.,  174  ;  Richer,  46,  337  ;  C.  N., 
25.  [I.  257.] 

86.  A  person  civilly  dead, 

1.  Cannot  take  or  transmit  by  succession. — f.  L.  18,  De  bon.  pos- 
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sesa,;  2  Pand.  Fran?.,  183;  Pothier,  Dea  personneSy  587;  11  R6p 
Guyot,  637 ;  Richer,  203,  208,  217  et  seq. ;  Pothier,  Svxxessions,  p 
9 ;  C.  N.,  25.  [I.  257.] 

2.  He  can  neither  dispose  of  nor  acquire  property,  whether  inter 
vivos  or  by  will,  and  whether  by  gratuitous  or  onerous  title ;  he  can 
neither  contract,  nor  possess  property,  but  he  may  receive  main- 
tenance.— Pothier,  Des  Personnes,  687  ;  N.  Deniz.,  v.  aliments,  n.  24  ; 
1  Argou,  p.  16 ;  11  R6p.  Guyot,  637  ;  1  Domat,  Liv.  Pril,  p.  106 ;  1 
Pigeau,  66  ;  1  Bourjon,  128  ;  1  Duperrier,  36  et  seq. ;  C.  N.,  25.  [1. 257.] 

3.  He  can  neither  be  appointed  tutor  nor  curator,  nor  take  part 
in  the  proceedings  relative  to  such  appointment. — 2  Pand.  Fran9., 
185-6  ;  Pothier,  Des  Personnes,  611 ;  11  R^p.  Guyot,  p.  637.  [I.  257.] 

4.  He  cannot  be  a  witness  to  any  solemn  or  authentic  deed,  nor 
can  he  be  admitted  to  give  evidence  in  a  court  of  justice,  or  to  serve 
as  a  juror.— /"L.  18,  §  1,  Qui  testam,  facere ;  L.  20;  2  Pand.  Fran9., 
185-6  ;  /L.  3,  De  testibus,  §  5  ;  11  R6p.  Guyot,  637-8  ;  Richer,  251, 
254.  [I.  259.] 

5.  He  cannot  be  a  party  to  a  suit,  either  as  plain  tiff  or  defendant. 
— -^'L.  2,  De  cap  minutis  ;  2  Pand.  Frang.,  189,  190;  Jousse,  art.  8, 
tit.  11,  De  Tord.,  1667,  p.  28;  Rodier,  sur  do.,  p.  31 ;  1  Pigeau,  p.  66. 
[I.  259.] 

6.  He  is  incapable  of  contracting  a  marriage  that  will  produce 
any  civil  effect. — Pothier,  Com.  20  ;  Id.,  Mariage,  433,  440,  486  ; 
Id.,  Successions,  c.  1,  s.  2,  art.  2  §  4 ;  11  R^p.  Guyot,  638 ;  Ord.  1639, 
art.  7  ;  2  Pand.  Frany.,  191  et  seq.  [I.  259.] 

7.  Marriage  previously  contracted  by  him  is  dissolved  for  the 
future,  in  so  far  as  regards  its  civil  effects  only,  the  marriage  tie  sub- 
sists.— Pothier,  Svx^cessions,  20  ;  Mariage,  467  ;  3  Pand.,  Fran^.,  446 
et  seq. ;  Gousset,  Code  Civil,  art.  227,  pp.  94-5,  art.  25,  pp.  19,  20  ; 
1  Malleville,  pp.  41  et  seq. ;  1  Duranton,  n.  225  ;  2  Duranton,  520  ; 
1  TouUier,  285-6.  [I.  259.] 

8.  His  consort  and  his  heirs  may  respectively  exercise  the  rights 
and  actions  to  which  natural  death  would  give  rise ;  saving  rights  of 
survivorship,  to  which  civil  death  only  gives  rise  when  that  effect 
results  from  the  terms  of  the  marriage  contract. — ff  L.  121,  §  2,  De 
verb,  signif ;  2  Pand.  Fran9.,  198 ;  1  Demolombe.  n.  210 ;  Richer,  p. 
506 ;  Lacombe,  p.  459  ;  1  Toullier,  n.  286.  [I.  259.] 

3T«  Civil  death  is  incurred  from  the  time  of  the  sentence. — 
Pothier,  Successions,  c.  1,  s.  1,  pp.  5,  6  ;  c.  3,  p.  125-6 ;  Id.,  Des  Per- 
sonnes,  tit,  3,  p.  596 ;  20  Merlin,  R6p.,  vo.  Mort  civile,  §  1,  p.  432 ; 
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Richer,  143-4-6-7  ;  5  Merlin,  vo.  Condamni,  n.  1,  pp.  349,  350  ; 
ffli.  16, 1,  De  interd.£t  rdeg.;  L  10,  §  1,  L.  29,  De  pcenis.;  Gousset, 
p.  21,  sur  ari  26.  [I.  259.] 

DECISIONS  :— 1.  Le  oondamn^  A  mort  par  la  Cour  Martiale  en  1839  et  qui  a 
obtenu  le  pardon  de  Sa  Majesty  le  27  Janvier  1844,  ne  peut  pas  ester  en  jugement 
et  ne  peut  pas  revendiquer  sa  propri6t6. — C.R — Rochon  vs.  Ledao,  I L.  C.  J.,  p.  252. 

2.  Une  femme  accus^e  du  meurtre  de  son  marl  peut,  dans  I'^poque  intenn^ 
diaire  de  Taccusation  et  de  la  condamnation  juridique,  contracter  un  engagement 
valable  pour  se  faire  d^fendre  de  Taccusation. 

Un  avocat  peu(  r§clamer  en  justice  le  montant  d'obligations  k  lui  consenties 
par  Pacous^e  pour  se  faire  d^fendre,  lorsqu'une  preuve  de  surcharge  ou  de  con- 
trainte  morale  n'est  faite. 

Dans  Pespdce,  les  biens  de  la  femme  oondamn6e  ayant  6t6  oonfisqu^s  au 
profit  de  la  Couronne,  cette  demi^re  ne  pouvait  s'emparer  des  biens  qu*a  la 
charge  de  payer  Pobligation  contractee  comme  susdit,  comme  toute  autre  obliga 
tion;  etque  si  la  Couronne  n'edt  pas  fait  remise  des  biens  confisqu6s  aux  enfants 
de  la  oondamn^e,  elle  aurait  kt^  obligee  d'acquitter  ces  obligations. 

Les  enfants  ayant  eu  la  remise  de  ces  biens,  sent  aux  droits  comme  aux 
obligations  de  la  Couronue  et  par  tant  charges  de  ces  obligations. 

Ces  enfants  ne  sent  cependant  tenus  que  pro  modo  emolumenti. 

Us  ne  sont  tenus  de  ces  obligations  que  sur  la  part  de  leur  mdre  dans  la 

communaut^,  et  non  sur  ses  gains  de  survie  qu'elle  a  perdus. — Lorakobb,  J 

Gauthier  vs.  Joutras,  I  R.  L.,  473. 

89.  Pardon,  liberation,  and  the  remission  of  the  penalty  or  its 
commutation  to  another  which  does  not  carry  with  it  civil  death, 
restore  the  civil  ability  of  the  person  condemned,  but  without  any 
retroactive  effect,  unless  such  effect  be  specially  granted  by  act  of 
parliament.— C.  S.  C,  c.  99,  s.  113.  [I.  259.] 
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TITLE   SECOND. 


OF   ACTS   OF   CIVIL  STATUS. 


CHAPTER  FIRST. 


GENERAL     PROVISIONS. 


39.  In  acts  of  civil  status  nothing  is  to  be  inserted,  either  by- 
note  or  recital,  but  what  it  is  the  duty  of  the  parties  to  declare. — 
C.  N.,  S5.  [I.  261.] 

ATTvendmients : — So  far  as  the  District  of  Saguenay  is  concerned, 
the  Act  intituled  "  An  Act  respecting  the  Registers  of  Civil  Status  in 
"  a  certain  part  of  the  District  of  Saguenay  and  the  civil  erection  of 
"  certain  Parishes  "  and  the  Act  intituled  "  An  Act  to  amend  the  Act 
"  thirty- fourth  Victoria,  chapter  eight,  respecting  the  Registers  of 
"  Civil  Status  in  a  certain  part  of  the  District  of  Saguenay,"  affect 
the  provisions  of  this  chapter. — Q.  34  Vict.  cap.  8  and  35  Vict.  cap.  17. 

DECISION  : — A  cur6  inserted  in  his  own  handwriting  in  the  civil  register 
kept  by  him,  not  only  the  proper  entry  of  a  marriage  solemnized  by  him,  but 
added  the  words  "  quHl  avail  marii  Sarah  Cdti^Jille  du  demandeuvj  malgrS  V oppo- 
sition brutale  de  son  ph-e,^'  In  an  action  for  damages  instituted  by  the  father,  the 
cur^  was  condemned  to  pay  $100 C.  ^.j—C6Uvs  De  Gaspi^  16  L.  C.  R.,  p.  381. 

40.  In  cases  where  the  parties  are  not  obliged  to  appear  in 
person  at  the  making  of  an  act  of  civil  status,  they  may  be  repre- 
sented by  an  attorney,  specially  authorized  to  that  effect. — C.  N.  36. 
[I.  261.] 

41.  The  public  oflScer  reads  to  the  parties,  or  to  their  attorney, 
and  to  the  witnesses,  the  act  which  he  makes. — C.  N.  37.  [I.  261.] 

y^  42.  Acts  of  civil  status  are  inscribed  in  two  registers  of  the 
same  tenor,  kept  for  each  Roman-Catholic  parish  church,  each 
Protestant  church  or  congregation,  or  other  religious   community. 
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entitled  by  law  to  keep  such  registers,  each  of  which  is  authentic,  and 
has  in  law  equal  authority. — Ord.  1667,  tit.  20,  art.  8  ;  Declaration  de 
1736,  art  1 ;  C.  S.  L.  C  a  20,  ss.  1, 16  &  17.  C.  N.,  40.   [I.  261.] 

DECISIONS : — 1.  The  words  "  protestant  churches  or  congregations,"  used  in 
the  statute  35  Geo.  111,  c.  4,  which  require  rectors  of  parishes,  &c.,  from  1st 
January,  1796,  to  keep  two  registers,  both  of  which  to  be  authentic,  held  to 
embrace  only  such  churches  and  congregations  as  had  their  existence  in  the 
province  when  the  statute  was  passed.  —  K.  B. — Spratt  &  The  King,  Stuart's 
Rep.  149. 

2.  The  registers  of  baptisms,  marriages  and  deaths  are  only  prima  faci€ 
evidence  of  the  truth  of  the  declarations  therein  foreign  to  the  celebration  and 
herefore  these  declarations  can  be  disproved  by  contrary  evidence. — Q.  B  — Sykes 
is  Shaw,  15  L.  C.  R.,  p.  304. 

48,  The  registers  are  furnished  by  the  churches,  congregations 
or  religious  communities,  and  must  be  in  the  form  prescribed  by  the 
Code  of  Civil  Procedure.— C.  S.  L.  C,  c.  20,  s.  1  §  2 ;  C.  N.,  40.  [I.  261.] 

ATnenchnents  : — The  duplicate  registers  for  acts  of  civil  status 
may  be  divided  into  three  volumes,  one  for  acts  of  birth,  one  for  acts 
of  marriage,  and  the  third  for  acts  of  burial ;  or  into  two  volumes,  one 
for  acts  of  birth  and  of  marriage,  and  the  other  for  acts  of  burial. 

Such  volumes  of  the  duplicate  registei-s  may  be  either  blank,  or 
may  be  prepared  with  printed  forms,  running  consecutively  through 
each  volume  ;  but  when  one  volume  is  used  for  acts  of  birth  and  of 
marriage,  the  first  part  shall  contain,  in  such  consecutive  order,  the 
forms  for  acts  of  birth,  and  the  last  part,  in  the  same  consecutive 
order,  the  forms  for  acts  of  marriage. 

Whenever  the  duplicate  registers  are  divided  into  volumes  and 
are  in  printed  forms,  a  sufficient  number  of  blank  pages  shall  be 
placed  at  the  end  of  the  volume  for  the  acts  of  death  mentioned  in 
the  two  last  sections. 

An  alphabetical  index  shall  be  made  at  the  end  of  each  duplicate 
of  the  register  of  civil  status  for  each  church,  congregation  or  other 
religious  community,  by  the  person  entitled  by  law  to  keep  such 
registers. — Q.  41  Vict.,  cap.  8,  sec.  1,  4  &  6. 

1^  44.  The  registers  are  kept  by  the  rector,  curate  or  other  priest 
or  minister  having  charge  of  the  churches,  congregations,  or  religious 
communities,  or  by  any  other  officer  entitled  so  to  do. — C.  S.  L.  C, 
a  20,s.l§l  ;  C.N.  40   [I.  261.] 

Amendment : — 1.  Every  Roman  Catholic  priest  empowered  by 
competent  ecclesiastical  authority  to  solemnize  marriage,  to  administer 
baptism  or  to  perform  the  rites  of  burial,  for  any  particular  church, 
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or  chapel,  or  throughout  any  mission,  shall  be  entitled  to  keep 
registers  of  civil  status  for  such  church,  chapel  or  mission,  and  shall 
be  deemed  and  held  to  be  so  entitled  to  keep  the  same  and  to  have 
the  same  duly  numbered,  initialed  and  attested  according  to  law. 

2.  Such  priest,  on  presenting  the  duplicate  register  in  order  to 
have  the  same  authenticated  according  to  law,  shall  exhibit,  if  there- 
unto required,  to  the  judge,  prothonotary  or  clerk  to  whom  he  applies 
for  such  authentication,  the  authorization  or  certificate  of  authori- 
zation, or  the  letter  of  mission  or  of  appointment  given  to  him  by  the 
bishop,  and  empowering  him  to  solemnize  marriage,  administer 
baptism  or  perform  the  rites  of  burial  for  such  church,  chapel  or 
mission. 

3.  Every  priest  who  shall  have  obtained  authentic  registers 
under  this  act  shall  keep  them  in  duplicate,  shall  deposit  one  duplicate 
every  year  as  required  by  law,  and  the  other  duplicate,  which  he 
shall  retain,  shall  belong  to  the  church  or  chapel,  for  which  it  was 
obtained  and  kept 

4.  The  provisions  of  the  second  title  of  the  first  book  of  the  civil 
code,  "  of  acts  of  civil  status,"  as  amended  by  the  act  of  this  province, 
thirty-second  Victoria,  chapter  twenty-six,  and  the  first  chapter  of  the 
first  title  of  the  third  part  of  the  code  of  civil  procedure,  as  also 
amended  by  the  said  last  mentioned  act,  shall  apply,  in  so  far  as  they 
may  consistently  with  this  act,  to  the  persons  hereby  empowered  to 
keep  registers,  and  also  to  the  registers  kept  by  them,  in  accordance 
with  this  act. 

6.  In  the  case  of  registers  being  applied  for  under  this  act  for 
the  use  of  any  mission,  they  shall  be  granted  under  such  name  as  the 
bishop  shall  have  mentioned  for  that  purpose  in  his  certificate,  and 
the  duplicate  retained  annually  by  the  priest,  shall  be  deposited  at 
the  bishopric  of  the  diocese  to  which  the  mission  belongs ;  and  for 
the  purpose  of  authenticating  copies  or  extracts  from  any  such 
register  and  for  all  other  purposes  connected  with  such  register,  the 
bishop  or  his  secretary  shall  be  deemed  and  held  to  be  the  legal 
depositaries  thereof. 

6.  And  whereas  certain  duplicate  registers  of  civil  status  have 
been  kept  by  priests  duly  empowered  by  competent  ecclesiastical 
authority  to  solemnize  marriage,  to  administer  baptism  or  to  perform 
the  rites  of  burial,  but  the  said  registers  were  not  authenticated  in  the 
manner  required  by  the  civil  code  and  the  code  of  civil  procedure  ; 
and  whereas  a  large  number  of  families  are  interested  in  having  the 
said  registers   legalized,  and   it  is  expedient  to  provide  for  their 
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legalization  and  authentication ;  therefore,  it  is  hereby  futher  enacted 
as  follows  : 

7.  Any  register  or  registers  of  civil  status  hitherto  kept  in  any 
Roman  Catholic  church  by  any  Roman  Catholic  priest  duly  em- 
powered by  competent  ecclesiastical  authority  to  solemnize  marriage, 
to  administer  baptism  or  to  perform  the  rites  of  burial  may,  and  shall, 
upon  being  presented  for  that  purpose  (notwithstanding  that  such 
registers  have  been  used,)  be  numbered,  initialed  and  attested  by  the 
proper  civil  functionary  in  the  same  manner  and  with  the  same  effect 
as  if  the  said  registers  had  not  been  previously  used,  and  one 
duplicate  thereof  may  in  like  manner  and  with  the  like  effect  be 
deposited  with  and  received  by  the  proper  civil  functionary ;  and  a 
certificate  of  the  bishop  shall  be  sufficient  evidence  of  any  priest 
having  been  duly  empowered  as  above  mentioned. 

8.  Whenever  the  provisions  of  the  proceding  section  shall  have 
been  complied  with  in  respect  of  any  register,  such  register  and  any 
extract  therefrom  shall  be  deemed  and  held  to  be  authentic,  and  to 
be  as  legal  and  valid  as  if  they  had  been  made  and  kept  in  accor- 
dance with  all  the  requirements  of  the  law. 

9.  The  word  "  Bishop  "  means  the  ordinary  of  the  diocese,  or  his 
vicar  general,  or  the  administrator  of  the  diocese. 

10.  This  act  shall  have  no  other  effect  than  those  of  authorizing 
authentic  registers  to  be  kept  and  of  legalizing  those  already  kept,  in 
the  cases  and  in  the  manner  herein  above  provided  for,  and  shall  have 
no  other  legal  consequences,  nor  shall  it  in  any  wise  affect,  beyond  its 
direct  intent,  the  present  civil  position  of  parishes  ov  fabriques  now 
in  existence. — Q.  36  Vict.  cap.  16,ss.  1  to  10. 

The  death  of  any  person  detained  in  the  provincial  penitentiary, 
in  a  common  jail  or  reformatory,  under  the  authority  of  a  judgment 
of  a  court  or  otherwise,  but  without  necessitating  the  complaint  or 
the  requisition  mentioned  in  the  first  section,  shall  be  established  in  a 
register  which  shall,  for  the  future,  be  kept  in  accordance  with  the 
provisions  of  title  2  of  the  Civil  Code,  by  the  warden  of  the  peniten- 
tiary, the  sheriff  of  the  district  in  which  such  common  jail  is,  or  the 
guardian  of  such  reformatory,  as  the  case  may  be. — Q.  42-43  Vict., 
cap.  12,  &  4. 

DECISIONS : — 1.  A  dissenting  minister  of  a  protestant  congregation,  not 
being  a  public  officer,  nor  a  person  in  public  holy  orders  recognized  to  be  such 
by  law,  is  not  entitled  to,  and  cannot  keep  a  parish  register  for  baptisms,  burials 
and  marriages — K.  B — Ex  parte  Spratt,  Stuart's  Rep.,  p.  90. 

2.  A  minister  of  a  Presbyterian  congregation,  in  communion  with  the  church 
of  Scotland,  is  entitled  to  registers  for  marriages,  baptisms  and  burials,  notwith* 


Digitized  by 


Google 


28  Acts  of  CivU  Status, — Art.  45-4-'^. 

standing  that  in  the  place  where  he  officiateB,  another  ohuroh|  also  in  communion 
with  the  church  of  Scotland,  has  been  previously  established  under  the  authority 
of  the  government.  Quccrey  as  to  any  right  in  the  minister  to  fees  for  entries  in 
such  registers. — K,  B. — Ex  parte  Clugsion,  Stuart's  Rep.,  p.  448. 

y^  4R«  The  duplicate  register  so  kept,  before  it  is  used,  must,  at  the 
instance  of  the  party  keeping  it,  be  presented  to  one  of  the  judges  of 
the  Superior  Court  or  to  the  prothonotary  of  the  district,  or  to  the 
clerk  of  the  Circuit  Court  instead  of  the  prothonotary  in  the  case 
specified  in  the  statute  25  Vict,  chap.  16,  to  be  by  such  judge,  pro- 
thonotary or  clerk  numbered  and  initialed  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure— C.  S.  L.  C,  c.  20,  s.  1  §  2 ;  C.  N.,  41. 
[I.  261.] 

Amend/ments. —  Article  45  of  the  civil  code,  is  amended  by  strik- 
ing out  the  words,  "  or  to  the  clerk  of  the  Circuit  Court  instead  of 
the  prothonotary  in  the  case  specified  in  the  statute  25  Vict.,  chap.  16", 
in  the  said  article,  and  substituting  therefor  the  words  "  or  to  a  clerk 
of  the  Circuit  Court  in  the  county.  "  — Q.  32  Vict.,  cap.  26,  s.  2. 

All  registers  which,  since  the  coming  into  force  of  the  code  of 
civil  procedure,  have  been  authenticated  by  any  clerk  of  the  Circuit 
Court,  and  sealed  with  the  seal  of  the  said  court,  shall  be  held  to  have 
been,  and  to  be,  as  legally  authenticated  as  if  article  1236  of  the  said 
code  of  civil  procedure  had  originally  been  enacted  as  amended  by 
section  one  of  this  act. — Ibid.,  s.  7. 

40.  Acts  of  civil  status,  as  soon  as  they  are  made,  are  inscribed 
in  the  two  registers,  in  successive  order  and  without  blanks ;  erasures 
and  marginal  notes  are  acknowledged  and  initialed  by  all  those  who 
sign  the  body  of  the  act.  Everything  must  be  written  at  length 
without  abbrevation  or  figures.— C.  S.  L.  C.,c.  20,  s.  1 ;  C.  N.  42.  [I.  261.] 

J^  4T«  Within  the  first  weeks  of  each  year,  the  person  who  kept 
the  said  registers,  or  who  has  charge  thereof,  deposits  in  the  pro- 
thonotary's  oflSce  of  the  Superior  Court  of  his  district,  or  in  the  office 
of  the  clerk  of  the  Circuit  Court  in  the  cases  provided  for  in  the 
statute  already  mentioned  in  the  present  chapter,  one  of  the  said  du- 
plicates, the  delivery  of  which  is  acknowledged  by  a  receipt  which 
the  said  prothonotary  or  clerk  is  bound  to  give  free  of  charge. — 
Cout.  Paris,  241 ;  Ord.  de  Blois,  art.  181 ;  Ord.  de  1539,  art.  51,  52, 
53  ;  Ord.  de  1667,  art.  8,  tit.  20  ;  C.  S.  L.  C,  c.  20,  s.  8.    [I.  261.] 

ATnendment : — Article  47  of  the  civil  code  is  amended  so  as  to 
read  as  follows  : 
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"  Within  the  first  six  weeks  of  each  year,  the  person  who  kept 
the  said  registers,  or  who  has  charge  thereof,  deposits  in  the  protho- 
notary's  office,  of  the  Superior  Court  of  his  district,  one  of  the  said  du- 
plicates, the  delivery  of  which  is  acknowledged  by  a  receipt  which  the 
said  prothonotary  is  bound  to  give,  free  of  charge." — Q.  32  Vict., 
cap.  26,  s.  3. 

)^4S.  Within  six  months  after  such  deposit,  each  prothonotary  or 
clerk  is  bound  to  verify  the  condition  of  the  registers  deposited  in 
his  office,  and  to  draw  up  a  summary  report  of  such  verification. — 
Ord.  1667,  tit.  XX,  art.  XL  [I.  263.] 

AmeTidment : — Art.  48  of  the  civil  code  is  amended  by  striking 
out  the  words,  "  or  clerk,"  in  the  said  article. — Q.  32  Vict.,  cap.  26,  s.  4. 

y^  49»  The  other  duplicate  register  remains  in  the  custody  and 
possession  of  the  priest,  minister  or  other  officer  who  kept  the  same, 
to  be  by  him  preserved  and  transmitted  to  his  successor  in  office. — 
Ord.  de  1667,  tit.  XX,  art.  8,  et  D6clar.  1736,  art.  19,  20,  C.  S.  L.  C, 
c.  20,  s.  8 ;  C.  N.,  43.  [I.  267.] 

ATYiendment : — Together  with  the  copy  of  the  portions  of  the 
civil  code  required  by  article  1237  of  the  code  of  civil  procedure,  to 
be  attached  to  the  duplicate  register  mentioned  in  the  said  article,  a 
copy  of  this  act  shall  likewise  be  attached. — Q.  32  Vict.  cap.  26,  s.  6. 
[L  263.] 

RO«  The  depositary  of  either  of  the  registers  is  bound  to  give 
extracts  thereof  to  any  person  who  may  require  the  same ;  and  such 
extracts,  being  certified  and  signed  by  him,  are  authentic — C.  S.  L.  C, 
c.  20,  a  8,  §  2.     C.  N.,  44.     [I.  263.] 

51.  On  proof  that,  in  any  parish  or  religious  community  no 
registers  have  been  kept,  or  that  they  are  lost,  the  births,  marriages 
and  deaths  may  be  proved  either  by  family  registers  and  papers,  or 
other  writings,  or  by  witnesses. — C.  L.  S.  C,  c.  20,  s.  13 ;  2  Pand. 
Frac.  263;  Ord.  1667,  tit.  XX,  art.  14,  et  D6cl.  de  1736;  C.  N.,  46. 
[I.  263.] 

DECISIONS  : — 1.  En  Pabsence  de  registres,  P^tat  civil  d*une  personne  ne 
peat  itre  prouv6  par  les  dires  de  ses  parents  et  par  t^moins — C.  R. — Motz  vs. 
Moreauj  15  L.  C.  R,  p.  433. 

2.  Where  registers  do  not  exist  of  the  birth  of  a  person,  such  person  has  a 
li^t  of  action  to  establish  by  a  judgment  of  the  court  the  date  and  place  of  such 
birth|  and  he  does  not  need  to  show  any  special  interest  to  procure  such  judg- 
ment apart  from  the  non-existence  of  such  registers.    The  date  of  birth  is  an 
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important  part  of  the  status  of  a  person  giving  him  a  right  of  action  to  establish 
such  date. — Q.  B. — Lane  &  Campbell,  8  L.  C.  J.,  p.  68. 

3.  The  entry  of  a  baptbm  in  a  non-authentic  register  where  mention  is  made 
of  the  date  of  the  birth  of  the  person  baptised,  signed  by  both  parents,  is  only 
prima  facie  proof  of  the  birth  at  that  date,  and  such  date  may  be  contradicted 
and  disproved  by  oral  testimony.— Q.  B — Sykes  is  ShaWy  9  L.  C.  J.,  p.  141. 

4.  Que  lorsquUl  est  prouv6  par  t6moins  qu'un  homme  et  une  femme  ont 
contracts  mariage,  dans  un  endroit  oil  il  n'y  avait  pas  de  registres  authentiques, 
et  quUls  ont  v6cu  comme  mari  et  femme,  k  la  connaissance  de  tous  les  parents  et 
du  public,  les  enfants  de  cette  union  sont  legitimes. 

Que  la  preuve  d*un  mariage  contracts  dans  cette  Province,  dans  un  endroit 
o^  il  n'y  a  aucun  membre  du  clergS  ni  registres  de  FStat  civil,  pent  Stre  faite  par 
t^moins,  que  la  commwiaut6  de  biens  r#8ulte  de  tel  mariage  et  qu'il  y  a  conti- 
nuation de  communaut^  suivant  la  loi,  aprds  le  dSc^s  de  Pun  des  ^poux,  faute  par 
le  survivant  de  faire  inventaire  pour  la  dissoudre — Q.  B — Cutting  &  Jordan^  10 
R.  L.,  p.  401. 

5.  Qu'un  mariage  contracts  oi^  il  n'y  a  ni  prdtres  ni  ministres  ni  magistrats 
ni  aucune  autorit^  religieuse  ou  civile  et  ni  aucun  r^gistre,  peut  4tre  ^tabli  par 
preuve  verbale,  et  que  les  admissions  des  parties,  jointes  &  une  longue  cohabita- 
tion, sont  la  meilleure  preuve  etque  le  mariage  dans  ces  circonstances,  est  valide, 
quoique  pas  accompsgnS  de  c6r6monie  civile  ou  religieuse. — CARoy,  J.—Fraser  vs. 
Poulioty  13  R.  L.,  p.  1. 

But  in  this  case  it  was  held  in  the  Court  of  Queen's  Bench  that  the  evidence 
of  long  cohabitation  of  a  white  man  and  an  Indian  woman  in  the  North  West  Ter- 
ritories, the  woman  having  never  received  the  title  of  wife,  will  not  establish  a 
valid  marriage.— Q.  B— 13  R.  L.,  p.  520,  8  L.  N.,  p.  178. 

The  Supreme  Court,  having  decided  the  case  on  another  issue,  did  not 
consider  it  necessary  to  pass  upon  this  subject. — Suprbmb  Court. — 4  S.  C.  R.,  p. 
515,  12  Q.  L.  R.,  p.  327,  10  L.  N.,  p.  12. 

See  also  cases  noted  at  C.  C.  136. 

S2*  Every  depositary  of  such  registers  is  civilly  responsible  for 
any  alteration  made  therein,  saving  his  recourse,  if  any  there  be, 
against  the  party  altering  the  same. — 2  Pand.  Franc,  278 ;  Dard.  sur 
art.  51 ;  C.  N.  51.    [I.  263.] 

J^  S8«  Every  infraction  of  any  article  of  this  title  by  any  of  the 
officers  therein  named,  which  does  not  amount  to  a  criminal  offence, 
and  which  is  not  punishable  as  such,  is  punished  by  a  penalty  not 
exceeding  eighty  dollars,  nor  less  than  eight. — Ord.  1667,  tit.  XX,  art. 
12,  13,  18;  D6cl.de  1736,  art.  19,  33,  39;  2  Pand.  Frana,  278 ;  2 
Vict.,  a  4,  s.  2 ;  C.  S.  L.  C.  c.  20,  s.  9  ;  C.  N.,  60.    [I.  263.] 
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CHAPTER  SECOND. 

OF   ACTS   OF   BIRTH. 

54«  Acts  of  birth  set  forth  the  day  of  the  birth  of  the  child,  that 
of  its  baptism,  if  performed,  its  sex,  and  the  names  given  to  it ;  the 
names,  surnames,  occupation  and  domicile  of  the  father  and  mother, 
and  also  of  the  sponsors,  if  any  there  be. — C.  S.  L.  C,  c.  20,  s.  5  ;  Ord. 
1667,  tit.  XX,  art  9  ;  D6cl.  1736,  art.  4 ;  C.  N.  57.     [I.  263.] 

DECISION  : — Que  la  Cour  Sup^rieure  peut  autoriser  un  individu  A  changer 
Pan  de  sea  pr^noms  et  faire  entrer  ce  changement  au  r^gistre  de  T^tat  civil. — 
ToRRANCB,  J. — hi  re  Hugh  Andrew  Allan^  15  R.  L.,  p.  16. 

See  also  English  case  noted  at  11  L.  N.,  p.  161. 

S5*  These  acts  are  signed  in  both  registers,  by  the  officer  offi- 
ciating, by  the  father  and  mother  if  present,  and  by  the  sponsors  if 
any  there  be  ;  if  any  of  them  cannot  sign,  their  declaration  to  that 
effect  is  noted.— C.  S.  L.  C,  c.  20,  s.  5,  §  2 ;  Ord.  1667,  tit.  20,  art.  10 ; 
C,  N.  39.  [I.  263.] 

S6«  When  the  father  and  mother  of  any  child  presented  to  the 
public  officer  are  either  or  both  of  them  unknown,  the  fact  is  men- 
tioned in  the  register.— C.  S.  L  C,  c.  20,  s,  5  §  3 ;  C.  N.  55,  56,  58. 
[I.  265.] 

CHAPTER  THIRD. 

OF  ACTS  OF   MARRIAGE. 

5T.  Before  solemnizing  a  marriage,  the  officer  who  is  to  perform 
the  ceremony  must  be  furnished  with  a  certificate  establishing  that 
the  publication  of  bans  required  by  law  has  been  duly  made  unless 
he  has  published  them  himself,  in  which  case  such  certificate  is  not 
necessary.— Pothier,  Mariage,  Nos  66  to  84,  349 ;  C.  N.  63.     [I.  265.] 

SS.  This  certificate,  which  is  signed  by  the  person  who  published 
the  bans,  mentions,  as  do  also  the  bans  themselves,  the  names,  sur- 
names, qualities  or  occupations  and  domiciles  of  the  parties  to  be 
married,  and  whether  they  are  of  age  or  minors ;  the  names,  surnames. 


Digitized  by 


Google 


32  Of  itcts  of  marriage. — Art.  59. 

occupations  and  domiciles  of  their  fathers  and  mothers,  or  the  name 
of  the  former  husband  or  wife.  And  mention  is  made  of  this  certi- 
ficate in  the  act  of  maniage. — Pothier,  Mariage,  Nos  66  et  seq.  ;  Ord. 
de  Blois,  art.  40 ;  2  Pand.  Franc,  320-1  ;  C.  N.,  63, 166.  [I.  265.] 

)^  59*  The  marriage  ceremony  may  however  be  performed  without 
this  certificate,  if  the  parties  have  obtained  ajid  produce  a  dispensa- 
tion or  license,  from  a  competent  authority,  authorizing  the  omission 
of  the  publication  of  bans. — Pothier,  Mariage,  loc.  cit.  &  No  70 ;  Ord. 
de  Blois,  art.  40 ;  C.  S.  L.  C,  c.  20,  s.  6 ;  C.  N.,  63.     [1. 265.] 

ATnendment : — 1.  In  so  far  as  regards  the  solemnisation  of  mar- 
riage by  Protestant  ministers  of  the  Gospel,  all  marriage  licenses 
shall  be  issued  from  the  oflBce  of  the  Provincial  Secretary,  under  the 
hand  and  seal  of  the  Lieutenant-Governor,  who,  for  the  purposes  of 
such  licenses,  shall  be  the  competent  authority  under  article  59  of  the 
Civil  Code. 

2.  In  so  far  as  regards  the  solemnisation  of  marriage  by  Pro- 
testant ministers  aioresedd,  no  marriage  license,  issued  in  any  other 
manner,  or  from  any  other  authority,  shall  be  necessary. 

3.  The  licenses  issued  under  this  act  shall  be  furnished  by  such 
persons  as  the  Lieutenant-Governor  in  Council  shall  name  for  that 
purpose,  to  all  persons  requiring  the  same,  who  shall  previously  have 
given  bond,  together  with  two  sureties  being  householders,  and  in  the 
form  appended  to  this  act. 

4.  Every  person  furnishing  such  licenses  shall,  for  every  license, 
receive,  from  the  person  requiring  the  same,  the  sum  of  eight  dollars, 
out  of  which  sum  he  shall  retain,  for  himself,  such  portion,  not  exceed- 
ing two  dollars,  as  the  lieutenant-governor  shall  allow,  and  he  shall 
pay  over  the  remainder  of  the  said  sum  to  the  treasurer  of  the  pro- 
vince, at  such  time  or  times  as  the  said  treasurer  shall  direct. 

5.  The  sums  so  paid  over  to  the  treasurer  shall  be  by  him  paid 
over  annually,  at  such  time  and  in  such  manner  that  the  same  shall 
be  apportioned  among  the  Protestant  institutions  of  superior  educa- 
tion, by  the  Minister  of  Public  Instruction,  under  authority  of  the 
Lieutenant-Governor  in  Council,  in  addition  to  and  in  the  same 
manner  as  any  sums  or  aid  granted  by  law  for  the  purposes  of  Pro- 
testant superior  education  in  this  province. 

6.  No  minister  who  has  performed  any  marriage  ceremony, 
under  the  authority  of  a  license  issued  under  this  act,  shall  be  sub- 
ject to  any  action  or  liability,  for  damages  or  otherwise,  by  reason  of 
there  being  any  legal  impediment  to  the  marriage,  unless,  at  the  time 


Digitized  by 


Google 


Of  acta  of  Tnarriage. — Art.  60-65.  33 

when  he  performed  such  ceremony,  he  was  aware  of  the  existence  of 
sach  impediment. 

7.  This  act  shall  come  into  force  on  the  first  of  July,  one  thousand 
eight  hundred  and  seventy-two,  and  not  before. — Q.,  35  Vict.,  c.  3. 

60«  If  the  marriage  be  not  solemnized  within  one  year  from  the 
last  of  the  publications  required,  they  are  no  longer  sufficient  and 
must  be  renewed. — 3  Nouv.  Denizart,  vo.  Barts  de  Mariage,  p.  Ill ;  2 
Pand.  Fran^.,  328 ;  2  Merlin,  R^p.,  vo.  Bans,  p.  442 ;  2  Guyot,  R6p.,  vo. 
Bam,  p.  175 ;  1  Toullier,  n.  567  ;  C.  N.,  65.  [I.  265.] 

61*  In  the  case  of  an  opposition,  the  disallowance  thereof  must 
be  obtained  and  be  notified  to  the  officer  charged  with  the  solem- 
nisation of  the  marriage. — Pothier,  Mar.,  No.  82 ;  Guyot,  R^p.  Oppo- 
ntion  d  un  Ttiariage,  alin.  1,  2;  Ferri^re,  Diet,  de  Droit,  iiadein 
verbis.  [I.  265.] 

6S*  If,  however,  the  opposition  be  founded  on  a  simple  promise 
of  marriage,  it  is  of  no  effect,  and  the  marriage  is  proceeded  with  as 
if  no  such  opposition  had  been  made. — C.  S.  L.  C,  c.  34,  s.  4.  [I.  265.] 

68«  The  marriage  is  solemnized  at  the  place  of  the  domicile  of 
one  or  other  of  the  parties.  If  solemnized  elsewhere  the  person  offi- 
ciating is  obliged  to  verify  and  ascertain  the  identity  of  the  parties. 
For  the  purposes  of  marriage,  domicile  is  established  by  a  residence 
of  six  months  in  the  same  place. — Fenet- Pothier,  p  18 ;  Pothier, 
Mariage,  366 ;  C.  N.,  74.  [I.  265.] 

G4«  The  act  is  signed  by  the  officer  who  solemnizes  the  mar- 
riage, by  the  parties,  and  by  at  least  two  witnesses,  related  or  not, 
who  have  been  present  at  the  cei'emony  ;  and  if  any  of  them  cannot 
sign,  their  declaration  to  that  effect  is  noted. — C.  S.  L.  C,  c.  20,  s.  6. 
[I.  267.] 

65«  In  this  act  are  set  forth : 

1.  The  day  on  which  the  mairiage  was  solemnized  ; 

2.  The  names,  surnames,  quality  or  occupation  and  domicile  of 
the  parties  married,  the  names  of  the  father  find  mother  of  each,  or 
the  name  of  the  former  husband  or  wife ; 

3.  Whether  the  parties  are  of  age,  or  minors  ; 

4.  Whether  they  were  married  after  publication  of  bans,  or  with 
a  dispensation  or  licence  ; 
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5.  Whether  it  was  with  the  consent  of  their  father,  mother,  tutor 
or  curator,  or  with  the  advice  of  a  family  council,  when  such  consent 
or  advice  is  required ; 

6.  The  names  of  the  witnesses,  and  whether  they  are  related  or 
allied  to  the  parties,  and  if  so,  on  which  side,  and  in  what  degree ; 

7.  That  there  has  been  no  opposition,  or  that  any  opposition  made 
has  been  disallowed.  — Pothier,  Marriage,  375;  C.  S.  L  C,  c.  20,  a  6. 
§1&2;  C.  N.  76.  [I.  267.] 


CHAPTER  FOURTH. 

OF   ACTS   OF    BURIAL. 

3^  66.  No  burial  can  take  place  before  the  expiration  of  twenty- 
four  hours  after  the  decease ;  and  whoever  knowingly  takes  part  in 
any  burial  before  the  expiration  of  such  time,  except  in  cases  provided 
for  by  police  regulations,  is  subject  to  a  penalty  of  twenty  dollars. — 
C.  S.  L.  C,  c  21,  s.  1 ;  C.  N.  77.  [I.  267.] 

67*  The  act  of  burial  mentions  the  day  of  the  burial,  and  that 
of  the  death,  if  known  ;  the  names,  sumcmLies,  and  quality  or  occu- 
pation of  the  deceased ;  and  it  is  signed  by  the  person  performing 
the  burial  service,  and  by  two  of  the  nearest  relations  or  friends  there 
present ;  if  they  cannot  sign,  mention  is  made  thereof.  — C.  S.  L.  C, 
c  20,  s.  7  ;  Ord.  1667,  tit.  20,  art.  20;  D6cl.  de  1736,  art.  10 ;  2  Pand. 
Fran?.,  382;  C.  N.  79.  [I.  267.] 

6S«  The  provisions  of  the  two  preceding  articles  apply  to  religious 
communities  and  hospitals  where  burials  are  permitted. — Ord.  1667, 
tU.  20,  art.  13  ;  C.  S.  L.  C,  c.  20,  s.  11  ;.C.  N.,  80.  [L  267.] 

3^  69*  When  there  is  any  sign  or  indication  of  death  having  been 
caused  by  violence,  or  when  there  are  other  circumstances  which  give 
reason  to  suspect  it,  or  when  the  death  happens  in  any  prison,  asylum, 
or  place  of  forcible  confinement  other  than  lunatic  asylums,  the  burial 
cannot  be  proceeded  with  until  it  is  authorized  by  the  coroner  or 
other  officer  whose  duty  it  is  to  inspect  the  body  in  such  cases.  — 
D^cl.  20  Sept.  1712;  20  Isambert,  p.  574;  D6cl.  1736,  ari  12; 
1  Jousse,  p.  306 ;  1  Russell,  on  Crimes,  468 ;  1  Blackstone,  265,  note 
27 ;  4-5  Vict.,  c.  24,— C.  N.,  81.  [I.  267.] 
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AmendToents  ;— The  Acts  Q.  36  Vicfc.,  cap.  29  &  38  Vict.,  cap.  36 
amend  C.  S.  C,  cap.  76,  intituled  :  "  An  act  respecting  the  practice  of 
Physic  and  Surgery  and  the  study  of  anatomy,"  as  follows  : — 

The  second  section  of  the  said  act  is  amended  so  as  to  read  in 
manner  following  : 

"  The  bodies  of  persons  found  dead  and  publicly  exposed,  or  of 
those  who,  immediately  before  death,  had  been  supported  by  any 
public  institution  receiving  aid  from  the  provincial  government,  shall 
be  delivered  to  the  persons  hereinafter  mentioned,  unless  they  be 
claimed  within  the  usual  period  for  interment,  by  relations  not 
further  removed  than  in  the  third  degree,  and  such  degree  of  relation- 
ship shall  be  established  by  the  oath  of  the  claimant.  " 

The  fourth  section  of  chapter  seventy-six  of  the  Consolidated 
Statutes  of  Canada  is  repealed,  and  the  following  substituted  therefor  : 

"4.  The  lieutenant-governor  may  appoint,  during  pleasure,  a 
person,  not  being  a  medical  practitioner,  and  unconnected  with  any 
public  or  private  school  of  medicine,  to  be  the  inspector  of  anatomy, 
for  each  city,  town  or  place,  in  which  there  is  any  public  institution 
or  medical  school  as  aforesaid.  " 

Sub-section  one  of  section  two  and  section  eight  of  chapter 
twenty-one  of  the  Consolidated  Statutes  for  Lower  Canada,  intituled : 
"  An  Act  respecting  Interment  tind  Disinterments,  "  are  amended  to 
read  as  follows  : 

"  2.  On  a  petition  being  presented  to  any  judge  of  the  superior 
court,  either  in  term  or  in  vacation,  by  any  person  praying  for  leave 
to  disinter  a  body  or  bodies  buried  in  any  church,  chapel  or  burial- 
ground  with  a  view  to  erection,  repair  or  alienation  of  a  church, 
chapel  or  burial-ground,  or  with  a  view  to  re-interment  of  the 
said  body  or  bodies,  in  another  part  of  the  same  church,  chapel  or 
burial-ground,  or  in  another  church,  chapel  or  burial-ground,  or  with 
a  view  to  the  reconstruction  or  repair  of  the  tomb  or  coffin  in  which 
a  body  has  already  been  buried,  and  indicating,  in  the  case  of  a  pro- 
posed removal  of  any  body  or  bodies,  the  part  of  the  same  church, 
chapel  or  burial-ground,  or  the  church,  chapel  or  burial-ground,  to 
which  it  is  proposed  to  effect  the  removal,  and  on  proof  being  made 
on  oath  to  his  satisfaction  of  the  truth  of  the  allegations  contained  in 
such  petition,  such  judge  may  ordain  that  the  body  or  bodies  shall  be 
disinterred  as  prayed  for." 

8.  Before  proceeding  to  any  disinterment  in  any  roman  catholic 
church,  chapel  or  burial-ground,  under  this  act,  permission  to  that 
effect  shall  be  obtained  from  the  superior  ecclesiastical  authority  of 
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the  roman  catholic  diocese,  in  which  the  same  is  situate.  " — Q.  39, 
Vict.  cap.  18. 

See  also  an  Act  intituled:  "An  Act  respecting  the  compilation  of 
statistics  of  births,  marriages  and  causes  of  death  in  the  Province." — 
Q.  39  Vict.,  cap.  20. 

Whenever,  in  accordance  with  the  provisions  of  chapter  76  of  the 
Consolidated  Statutes  of  Canada  and  the  acts  amending  the  same,  a 
body  shall  have  been  delivered,  before  burial,  to  a  school  of  me- 
dicine or  to  a  university,  an  act  of  death  shall  be  inscribed,  by  the 
person  charged  with  such  duty,  in  the  duplicate  registers  for  acts  of 
civil  status ;  and  such  act  of  death  shall  have  the  same  effect  as  an 
act  of  burial  and  shall  take  the  place  thereof. 

The  inspector  of  anatomy  shall  be  bound,  within  a  delay  of  three 
days,  to  appear  before  the  rector,  curate,  or  other  priest  or  minister 
of  a  churdi  of  the  religion  to  which  the  deceased  belonged,  and  to 
cause  such  act  of  death  to  be  inscribed.  It  shall  contain  the  day  of 
the  death,  the  names,  surname,  and  quality  or  occupation  of  the 
deceased,  and  mention  of  the  place  where  the  body  was  found,  or  of 
the  institution  where  the  death  occured,  and  of  the  school  of  medicine 
or  university  to  which  the  body  has  been  delivered ;  and  it  is  signed 
by  the  inspector  of  anatomy  and  by  the  person  inscribing  the  act. — 
Q.  41  Vict.,  cap.  8,  ss.  2  &  3. 

Section  4  of  chapter  seventy-six  of  the  Consolidated  Statutes  of 
Canada  is  amended  so  as  to  read  as  follows : 

"  4.  The  Lieutenant  Governor  in  council  shall  appoint  at  pleasure, 
any  coroner  or  physician,  not  attached  to  any  public  or  private  school 
of  medicine,  or  any  other  qualified  person,  to  be  inspector  of  anatomy 
for  £iny  city,  town  or  locality  where  there  is  a  public  institution  or 
school  of  medicine,  as  aforesaid." — Q.  42-43  Vict.,  cap.  38. 

1.  For  the  purposes  of  this  act,  the  province  of  Quebec  shall  be 
divided  into  two  sections,  which  shall  be  known  as  "The  Quebec 
Section,"  and  "  The  Montreal  Section ; "  which  sections  shall  respecti- 
vely comprise  such  judicial  districts  as  the  Lieutenant  Governor  in 
Council  may  be  pleased  to  specify. 

It  shall  be  lawful  for  the  Lieutenant  Governor  in  Council  to 
appoint,  during  pleasure,  an  Inspector  of  anatomy,  for  each  of  such 
sections,  and  a  Sub-Inspector  of  anatomy  for  each  judicial  district, 
except  for  those  of  Quebec  and  Montreal,  in  which  the  office  shall  be 
filled  by  the  Inspector  of  anatomy ;  but  the  Inspectors,  so  appointed, 
shall  not  be  connected  in  any  manner  with  any  University  or  School 
pf  Medicine. 
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2.  The  body  of  every  person,  found  dead  and  publicly  exposed,  or  of 
any  person  who,  immediately  before  his  death,  was  supported  by  some 
public  institution,  receiving  a  grant  from  the  provincial  government, 
shall,  through  the  Inspector  or  Sub-Inspector  of  anatomy,  be  delivered 
to  the  universities  or  schools  of  medicine  in  this  Province,  to  be  used 
in  the  study  of  anatomy  and  surgery,  unless  such  body  be,  within 
twenty-four  hours  after  death,  claimed  by  persons,  solemnly  affirming, 
before  the  Inspector  or  Sub-Inspector  of  anatomy,  in  the  discretion 
of  these  officers,  that  they  are  relatives  of  the  deceased  within  the 
d^ree  of  cousin  german  inclusively. 

3.  Every  superintendent  or  director  of  a  public  Institution  so 
receiving  public  money,  in  which  one  of  the  patients  in  his  charge 
shall  have  died,  shall,  within  forty-eight  hours  of  the  death,  notify 
the  Inspector  or  Sub-Inspector  of  anatomy  thereof. 

Every  coroner,  whether  he  does  or  does  not  hold  an  inquest  on 
any  body  found  publicly  exposed  and  unclaimed,  shall  also  imme- 
diately notify  such  Inspector  or  Sub-Inspector  thereof. 

In  no  case  shall  a  body,  unclaimed  as  aforesaid,  be  delivered  up, 
except  upon  the  order  of  the  Inspector  or  Sub-Inspector  of  anatomy, 
and  to  the  person  who  shall  be  mentioned  in  such  order,  except  in  the 
case  of  death  from  contagious  disease,  the  fact  of  which  is  established 
by  a  physician. 

4.  The  notice,  given  to  the  Inspector  or  Sub-Inspector  of  ana- 
tomy, in  virtue  of  the  preceding  section,  shall  set  forth  the  names  and 
surnames  (if  known),  the  sex,  age,  status,  religion,  nationality,  occu- 
pation, date  of  decease  and  the  illness  or  other  cause  of  death  of  the 
deceased. 

The  Sub-Inspector  shall : 

(1.)  Forthwith  transmit  to  the  proper  section  Inspector  the  notice 
which  he  has  received,  as  well  as  the  corpse  which  has  been  delivered 
to  him,  and 

(2.)  Deliver  the  corpses  at  his  disposal  to  the  Inspector  of  anatomy 
of  his  section  only,  under  a  penalty  of  a  fine  of  fifty  dollars  for  each 
corpse  otherwise  delivered. 

6.  Each  Inspector  of  anatomy  shall  : 

(1.)  Keep  a  register,  in  which  he  shall  enter  at  length  the  notices  he 
shall  receive  under  section  3  of  this  act,  as  well  as  the  name  of  the  uni- 
versity or  school  of  medecine  to  which  he  shall  have  delivered  a  corpse; 

(2.)  Impartially  distribute  to  the  universities  or  schools  of  medi- 
cine, each  in  their  turn  and  in  proportion  to  the  number  of  students 
in  each  of  them,  the  bodies  so  plcu^ed  at  his  disposal ; 
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(3.)  Not  distribute  any  bodies  except  to  the  Universities  or  schools 
of  medicine  in  this  Province  in  conformity  with  the  provisions  of  this 
acty  under  penalty  of  a  fine  of  fifty  dollars  for  ea<*h  body  otherwise 
delivered ; 

(4.)  Carefully  inspect  the  dissecting  rooms,  at  least  once  a  week, 
and  order  that,  after  dissection,  the  remains  of  each  body  be  removed 
and  decently  interred  in  a  cemetery  belonging  to  the  religious  deno- 
mination of  the  deceased. 

6.  The  Superintendent  or  Director  of  every  University  or  school 
of  medicine  shall  also  keep  a  register,  in  which  he  shall  enter  the 
names  and  surnames  (if  known),  the  sex,  and  the  date  of  the  recep- 
tion of  every  body  supplied  to  him  by  the  Inspector  of  anatomy,  as 
well  as  the  date  at  which  such  body  is  delivered  to  the  said  Inspector 
for  burial,  and  the  name  of  the  cemetery  in  which  the  remains  were 
buried  after  dissection. 

7.  Eveiy  University  or  school  of  medicine  shall  pay  to  the 
Inspector  of  anatomy,  in  addition  to  the  cost  of  transport  and  burial, 
a  sum  of  ten  dollars  for  every  body  delivered,  and  the  Inspector  shall 
pay  to  the  Sub-Inspector,  for  everj'  body  which  the  latter  shall  deliver 
to  him,  the  sum  of  five  dollars  over  and  above  the  cost  of  transport. 

8.  Every  Superintendent  or  director  of  a  public  institution, 
receiving  a  grant  from  government,  and  every  coroner  who  shall 
knowingly  omit  or  who  shall  neglect  or  refuse  to  comply  with  the 
provisions  of  this  act,  and  every  university  or  school  of  medicine, 
which  shall  receive  bodies  in  its  dissecting  rooms  or  allow  the  dissec- 
tion, within  its  establishment,  of  bodies  which  have  not  been  supplied 
to  it  by  the  Inspector  of  anatomy,  in  accordance  with  this  act,  shall, 
upon  a  complaint  to  that  effect  before  a  Justice  of  the  Peace  by  the 
Inspector  or  Sub-Inspector,  be  liable  to  a  penalty  of  not  less  than  one 
hundred  and  not  more  than  two  hundred  dollars  for  each  offence  ;  and 
the  amount  of  such  penalties  and  costs  of  suit  shall  be  retained  by 
the  Provincial  treasurer  out  of  the  then  next  grant  which  such  Institu- 
tion, University,  or  school  of  medicine  is  to  receive,  or  shall  be  retained 
from  the  emoluments  which  may  become  payable  to  such  coroner,  as 
the  C€ise  may  be. 

9.  Whenever,  under  the  provisions  of  this  act,  a  body  has  been 
delivered,  before  burial,  to  a  school  of  medicine  or  a  university,  the 
Inspector  or  Sub-Inspector  of  anatomy,  who  shall  have  delivered  it, 
shall  be  bound  to  appear  within  eight  days,  in  the  place  where  the 
death  occurred,  before  the  curi,  priest  or  minister  of  the  religious 
denomination,  to  which  the  deceased  belonged,  and  to  cause  to  be 
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entered,  upon  the  register  of  civil  status,  a  certificate  of  death,  which 
shall  have  the  same  effect  as  the  certificate  of  burial  and  take  the 
place  thereof ;  and  in  default  of  his  so  appearing,  he  shall  incur^  for 
each  omission  to  do  so,  a  fine  not  exceeding  fifty  dollars. 

Such  certificate  shall  state  the  day  of  the  death,  the  names  and 
surname,  the  status,  calling,  tind  age  of  the  deceased,  the  name  of  the 
institution  in  which  he  died  or  the  place  where  he  was  found,  and  it 
shall  be  signed  by  the  Inspector  or  Sub-Inspector  of  anatomy,  as  the 
case  mJay  be,  and  by  the  person  making  out  such  certificate. 

Every  Inspector  of  anatomy  shall  make  to  the  Provincial 
Secretary,  on  the  first  day  of  October  in  each  year,  a  general 
report  of  his  operations. 

All  the  provisions  of  chapter  seventy-six  of  the  Consolidated 
Statutes  of  Canad^w  with  respect  to  anatomy,  and  of  the  Acts  of 
this  Province,  36  Vict.,  chap.  29,  38  Vict.,  chap.  36,  41  Vict,  chap.  8. 
sections  2,  3  and  6,  and  42-43  Vict.,  chap.  38,  are  hereby  repealed. 

This  act  shall  come  into  force  on  the  day  of  its  sanction. — Q,  46 
Vict.,  cap.  30. 

CHAPTER  FIFTH. 

OF  ACTS  OF   RELIGIOUS   PROFESSION. 

TO.  In  every  religious  community  in  which  profession  may  be 
made  by  solemn  and  perpetual  vows,  two  registers  of  the  same  tenor 
are  kept,  in  which  are  inscribed  the  acts  establishing  the  taking  of 
such  vows.— Ord.  1667,  titre  20,  art.  15 ;  D6cl.  1736,  art  26  ;  Serpil- 
lon,  pp.  332-7-8 ;  Sall6,  234-5-7,  p.  236,  note  (a).     [I.  269.] 

71.  [These  registers  are  numbered  and  initialed  like  the  other 
registers  of  civil  status,  and  the  acts  are  inscribed  therein  in  the 
manner  prescribed  in  article  46] — Ord.  1667,  art.  16 ;  D6cl.  1736,  art. 
25 ;  Serpillon,  332  ;  Sall6,  236.  [I  269.] 

72«  The  acts  set  forth  the  names  and  surnames,  and  the  age  of 
the  person  making  profession,  the  place  of  her  birth  and  the  names 
and  surnames  of  her  father  and  mother. 

They  are  signed  by  the  party,  by  the  superior  of  the  community, 
by  the  bishop  or  other  ecclesiastic  who  performs  the  ceremony,  and 
by  two  of  the  nearest  relations,  or  by  two  friends  who  were  present 
— D6cL  1736,  art.  27-28.  [I.  269.] 
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TS.  The  registers  are  used  during  five  years,  after  which  one  of 
the  duplicates  is  deposited  in  the  manner  declared  in  article  47,  and 
the  other  remains  with  the  community  to  form  part  of  its  records. — 
D6cl.  1736,  art.  8.  [I.  269.] 

'74«  Elxtracts  of  such  registers,  signed  and  certified  by  the 
superior  of  the  community,  or  the  depositary  of  one  of  the  duplicates, 
are  authentic,  and  are  delivered  by  one  or  other  of  them  at  the  option 
and  on  the  demand  of  those  requiring  them. — D6cl.  1736,  art.  29. 
[I.  269.] 

CHAPTER  SIXTH. 

OF  THE  RECTIFICATION  OF  ACTS  AND  REGISTERS  OF  CIVIL  STATUS. 

TS.  If  an  error  have  been  committed  in  the  entry  made  in  the 
register  of  an  act  of  civil  status,  the  court  of  original  jurisdiction  in 
the  office  of  which  such  register  is  or  is  to  be  deposited  may,  at  the 
instance  of  any  interested  party,  order  such  error  to  be  rectified  in 
presence  of  the  other  parties  interested. — Ord.  1667 ;  D^dar.  de  1736, 
art.  30  ;  1  Encyclopedic  de  Droit,  Sebire  et  Carteret,  pp.  205-6 ;  Mer- 
lin, R6p.,  vo.  Actes  de  Vital  civil;  1  Rogron,  C.  C,  art.  99,  p.  85  ; 
C.  P.  C,  art.  855  ;  35  Geo.  III.,  c.  4,  s.  13;  C.  N.,  99.  [I.  269.] 

DECISIONS: — 1.  Le  cur6  est  t^moin  competent  6ur  une  inscription  en  faux 
contre  un  r^gistre  de  manage. — C.  R. — Languedoe  vs,  Lavioletie,  M.  C.  R.,  p.  77. 

2.  An  exirait  de  bapiime  may  be  explained  by  verbal  testimony K.  B — 

Poulin  vs,  Thibaulfj  2  R.  de  L.,  p.  332. 

3.  On  ne  peut  par  voie  d'action,  demander  la  rectification  d'un  rSgistre  eny 
retranchant  des  mots  constatant  des  faits  acceesoires,  qui  ne  touchent  en  rien  au 
caractdre  de  Facte  ni  ck  r^tat  civil  des  personnes. — C.  R — Coi^  vs.  DeGaspd,  16 
L.C.  R,  p.381. 

4.  Sur  une  requite  pour  la  rectification  d'un  acte  de  naissance  dans  les 
r^gistres  d'une  paroisse,  la  cour,  avant  faire  droit,  peut  ordonner  que  la  delimita- 
tion de  cette  paroisee  soit  constatee  et  6tablie  par  un  arpenteur,  suivant  son 
Erection  civile Bbrthelot,  J. — D&ozan  vs.  Viniard,  17  L.  C.  J.,  p.  49. 

5.  Entries  in  the  registers  of  births,  marriages  and  deaths,  may  be  amended 

by  order  of  the  court  on  application  and  due  proof.— B  ado  ley,  J Ex  parte 

Denis,  IL.  C.  L.  J.,  p.  97. 

TO.  The  depositaries  of  the  registers,  on  receipt  of  a  copy  of  any 
judgment  of  rectification,  are  bound  to  inscribe  the  same  on  the  mar- 
gin of  the  act  so  rectified,  and  if  there  be  no  margin,  then  on  a  sheet 
of  paper  which  remains  annexed  thereto. — D^l.  1736,  art.  30.  [I.  271.] 
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77.  [if  an  act  which  ought  to  have  been  inserted  in  the  register 
be  entirely  omitted,  the  same  court  may,  at  the  instance  of  one  of  the 
parties  interested,  the  others  being  notified,  order  that  such  omission 
be  supplied,  and  the  judgment  so  ordering  is  inscribed  on  the  margin 
of  the  said  register,  at  the  place  where  the  act  so  omitted  ought  to 
have  been  entered,  and  if  there  be  no  margin,  then  on  a  sheet  of  paper 
which  remains  annexed  thereto] — 35  Geo.  3,  ch.  4,  sec.  11,13  ;  1  Mal- 
leville,  375 ;  Ord.  1667,  tit,  20,  art.  14 ;  Serpillon,  pp.  338  k  341 ;  D6cl. 
1736,  art  30;  1  Jousse,  p.  321 ;  Rodier,  p.  356  et  seq. ;  1  Bomier, 
160;  27  Merlin,  p.  263,  11,  Do,  148;  C.  P.  C,  art.  855;  1  Toullier, 
Nos.  342,  350,  C.  N.,  99.  [I.  271.] 

7S.  The  judgment  of  rectification  cannot,  at  any  time,  be  set  up 
against  those  who  did  not  seek  it,  or  who  were  not  duly  notified. — 
2  Pand.  Franc,  sur  art.  100,  p.  406 ;  Rogron,  sur  ihid,y  p.  85  ;  C.  N., 
100.  [L  271.] 


TITLE  THIRD. 

OF   DOMICILE. 

TO*  The  domicile  of  a  person,  for  all  civil  purposes,  is  at  the 
place  where  he  has  his  principal  establishment. — Cod.  L.  7,  De  in- 
colis ;  Pothier,  Introd,  aux  Gouty  8,  20 ;  Id,,  Mariage,  355,  Merlin, 
R6p.,  vo  Domicile,  §  2,  nos  3,  4 ;  2  Pand.  Fran^.,  409,  413  ;  1  Toullier, 
nos  364-6  ;  C.  N.,  103-6.  [I.  271.] 

SO.  Change  of  domicile  is  effected  by  actual  residence  in  another 
place,  coupled  with  the  intention  of  the  person  to  make  it  the  seat  of 
his  principal  establishment. — Pothier,  Introd.  aux  Gout,  14 ;  ^.  L.  4 
et  20,  cui  municipalem  et  de  incolis  ;  1  Toullier,  p.  323  ;  C.  N.,  103. 
[L  271.] 

DECISIONS  : — 1.  A  temporary  change  of  residence  does  not  effect  a  change 
of  domicile.  It  must  appear  that  the  person  has  the  intention  of  remaining 
permanently  at  his  new  place  of  residence,  or  of  making  it  the  seat  of  his  principal 

establishment. — Torranob,  J Waldron  vs.  BrennaUj  23  L.  C.  J.,  p.  268,  2  L.  N., 

p.  333. 

2.  The  parties  were  married  in  New- York,  where  they  had  their  domicile, 
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but  the  husband  afterwards  changed  his  domicile  to  the  Froyince  of  Quebec. 
After  this  change  of  domicile  the  wife  obtained  a  divorce  in  the  Supreme  Court 
of  New- York  State,  the  husband  appearing  in  the  suit  and  not  contesting. — 
Held  j  (reversing  the  judgment  of  Torrance,  J.,  5  L.  N.  p.  79.) 

That  divorce  not  being  recognized  by  the  law  of  the  Province  of  Quebec, 
which  was  the  domicile  of  the  husband  and  wife,  the  decree  obtained  by  the 
latter  in  New- York  had  no  binding  effect  in  Quebec  and  that,  notwithstanding 
such  decree,  the  parties  were  still  husband  and  wife  ;  and  therefore,  the  wife 
cannot  bring  an  action  against  her  husband  to  account  without  being  authorised. 
— Q.  ^.—Fisk  &  Stevens,  3  Q.  B.  R.  p.  293,  6  L.  N.,  p.  329. 

But  this  decision  was  reversed  by  the  Supreme  Court See  8  L.  N.,  p.  42  & 

Cassel's  Digest  S.  C.  R.,  p.  134. 

3.  To  constitute  a  matrimonial  domicile  there  must  be  the  fact  of  residence 
coupled  with  the  intention  to  remain  in  the  place.  Where  the  husband  declared 
in  the  act  of  marriage  that  his  domicile  was  in  Quebec,  such  declaration  in  the 
presence  of  the  officer  who  performed  the  ceremony,  and  whose  duty  it  was  to 
ascertain  and  set  forth  the  domicile  of  the  parties  married,  must  be  considered  a 
formal  declaration  of  intention  sufficient  to  establish  the  matrimonial  domicile ; 
and  even  apart  from  this,  in  the  present  case,  the  facts  show  that  Quebec  was 

the  matrimonial  domicile Q.  B. —  Waisworth  <fc  McCord,  M.  L.  R.,  2  Q,  B.,  p. 

113,  11  Q.  L.  R.,  p.  232. 

But  this  judgment  was  reversed  by  the  Supreme  Court,  it  holding  that  there 

was  not  sufficient  evidence  to  prove  a  domicile  in  the  Province  of  Quebec. 

Supreme  Court 12  S.  C.  R.,  p.  466. 

4.  Qu' Alexandre  Eraser  n'a  jamais  perdu  le  domicile  de  sa  naissance  dans 
la  province  de  Quebec,  malgr^  son  absence  prolongee  dans  le  Nord-Ouest. — ^Q.  B. 
^Fraser  &  Pouliot,  13  R.  L.,  p.  1  &  p.  520,  8  L.  N.,  p.  78,  2  Q.  L.  R.,  p.  327,  10  L. 
N.,  p.  12.— Supreme  Court,  4  S.  C.  R.,  p.  515,  12  Q.  L.  R.,  p.  327. 

5.  The  circumstances  in  this  case  do  not  show  that  the  Defendant's  domi- 
cile was  changed  to  Lower  Canada,  either  before  or  at  the  time  of  the  marriage. — 
ToRBANOB,  J. — Converse  vs.  Converse^  5  L.  N.,  p.  69. 

SI.  The  proof  of  such  intention  results  from  the  declarations  of 
the  person  and  from  the  circumstances  of  the  case. — C.  N.,  104.  [1.271.] 

8!3«  A  person  appointed  to  fill  a  temporary  or  revocable  public 
office,  retains  his  former  domicile,  unless  he  manifests  a  contrary 
intention. — Pothier,  eod.  loc.,  9,  15  ;  Cod.  L.  2,  De  incolis  ;  C.  N.,  106; 
C.  L.,  46.  [I.  271.] 

DECISION  : — Une  personne  nommee  k  un  office  temporaire  dans  un  lieu  o^ 
elle  s'est  transport^e  seule,  laissant  nianmoins  sa  famille  pour  quelque  temps 
encore  au  domicile  qu'elle  avait  lors  de  sa  nomination,  n^est  pas  censee  avoir 
change  son  domicile,  et  I'avis  de  protSt  d'un  billet  par  elle  endoss^,  laiss6  i  son 
ancien  domicile,  est  valable,  et  suffisant  pour  la  rendre  responsable  du  paiement 
de  tel  billet Q.  B Ryan  <fc  MalOf  12  L.  C.  R.,  p.  8. 

HS»  A  married  woman,  not  separated  from  bed  and  board,  has 
no  other  domicile  than  that  of  her  husband. 
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The  domicile  of  an  unemaneipated  minor  is  with  his  father  and 
mother,  or  with  his  tutor. 

The  domicile  of  a  person  of  the  age  of  majority  interdicted  for 
insanity  is  with  his  curator. — Pothier,  loc.  cit,  10,  11,  12,  18,  19;  Id., 
Mariage,  357;  2  Pand.  Fran^.,  p.  423;  C.  N.,  108  ;   C.  L.,  48.  [I.  273.] 

S^.  The  domicile  of  persons  of  the  age  of  majority  who  serve 
or  work  continuously  for  others,  is  at  the  residence  of  those  whom 
they  serve  or  for  whom  they  work,  if  they  reside  in  the  same  house. 
— ff.  loc,  cit.  L.  6,  §  3  ;  L.  22 ;  Merlin,  R^p.,  vo.  Domicile,  §  4,  No.  1 ; 
2  Pand.  Fran^.,  227  ;  1  Bourjon,  p.  90 ;  C.  N..  109.  [I.  273.] 

HS.  When  the  parties  to  a  deed  have  for  the  purpose  of  such 
deed,  made  election  of  domicile  in  any  other  place  than  their  real 
domicile,  all  notifications,  demands  and  suits  relating  thereto  may  be 
made  at  the  elected  domicile,  and  before  the  judge  of  such  domicile. 
— Loyseau,  des  Seigneuries,  c.  14,  n.  15 ;  Bacquet,  Droits  de  justice , 
c.  8,  n.  16  ;  Raviot,  Quest,  297,  n.  21 ;  8  Merlin,  Rep.,  vo.  Domicile  du, 
I  2,  6dit.  in-8  ;  Dard,  pp.  26,  27  ;  2  Pand.  Fran9.,  431  ;  C.  N.,  111. 
[I.  273.] 

DECISION  : — ^Where  a    contract,  bearing  date  at  Montreal,  is  proved  to 

have  been  made  at  Toronto,  Ontario,  the  cause  of  action  arises  in  Ontario. 

ToRRAXCBj.T. — Railway  Ai  Newspaper  Advertising  Co,,  vs  Hamilionj  20  L.  C.  J.,  p.  28. 

See  also  cases  noted  against  article  34  in  Foran's  C.  C.  P. 


TITLE  FOURTH. 


OF   ABSENTEES. 


GENERAL   PROVISION. 


SO.  An  absentee,  within  the  meaning  of  this  title,  is  one  who, 
having  had  a  domicile  in  Lower  Canada,  has  disappeared,  without  any 
one  having  received  intelligence  of  his  existence. — 1  Malleville,  127, 
116 ;  De  Moly,  Absence,  5  ;  2  Esprit  du  Code,  281 ;  1  Toullier,  no.  381 ; 
Encydop^die  de  Droit,  42.  p.  273.] 
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44  Of  curatorship  to  abaenteea. — Art.  87-91. 


CHAPTER  FIRST. 


OF   CURATORSHIP  TO   ABSENTEES. 

ST.  If  it  be  necessary  to  provide  for  the  administration  of  the 
property  of  an  absentee  who  has  no  attorney,  or  whose  attorney  is 
unknown  or  refuses  to  act,  a  curator  may  be  appointed  for  that  pur- 
.  pose. — Bretonnier,  Quest  de  droit y  vo.  Absent,  c.  3,  p.  7  :  Nouv.Denizart, 
vo.  Absence,  p.  56  ;  C.  S.  L.  C,  c.  86,  s.  2  et  seq.  ;  Biret,  Traiti  de 
Vabsence,  p.  21  ;  Rogron  sur  art.  112  ;  C.  N.,  112.  [I.  273.] 

DECISION : — The  mother  may  be  appointed  curatrix  to  her  absent  son. — 
ToRRANOB,  J Ex  parte,  Emelina  Valiquettey  7  L.  N.,  p.  70. 

HH.  The  necessity  for  such  appointment  is  determined,  at  the 
instance  of  those  interested,  on  the  advice  of  a  family  council  called 
and  composed  in  the  manner  provided  in  the  title  Of  Minority, 
Tutorship  and  Emancipation,  and  homologated  by  the  Court,  or  by 
one  of  its  judges,  or  by  the  prothonotary. — C.  S.  L.  C,  c.  86,  s.  2  et 
seq.  ;  c.  78,  s.  23.  [I.  273-275.] 

89.  Curators  to  the  property  of  absentees  make  oath  faithfully 
to  fulfil  the  duties  of  their  office  and  to  account. — 2  Pigeau,  pp.  510, 
511  ;  C.  L.,  52.  [I.  275.] 

90.  The  curator  is  bound  to  cause  to  be  made,  in  notarial  form, 
a  faithful  inventory  and  valuation  of  all  the  property  committed  to 
his  charge,  and  for  his  administration  he  is  liable  to  the  same  obliga- 
tions as  those  to  which  tutors  are  subject. — Pigeau,  eod.  loc. ;  C.  L.,  52. 
[I.  275.] 

91.  The  powers  of  such  curator  extend  to  acts  of  administration 
only ;  he  can  neither  alienate,  pledge  nor  hypothecate  the  property  of 
the  absentee. — Encyclop.  de  Droit, vo.  Absent ;  Arret^s  de  Lamoignon, 
tit.  6,  Des  Absents,  pp.  37  et  seq.  ;  Jurisp.  du  code  civil,  par  Bavoux 
et  Loyseau,  pp.  137  et  seq.  [I.  275.] 

DECISIONS:—!.  The  curator  to  a  vacant  estate  of  an  absentee  cannot  be 
impleaded  in  his  quality  of  curator  for  debts  due  by  the  absentee.  The  only  mode 
of  impleading  an  absentee  is  by  calling  him  in  by  an  advertisement  under  the 

provisions  of  the  94th  section  of  the  Judicature  Act,  12  Vict.,  cap.  38. — C.  R 

Whitney  vs.  Brews ter,  3  L.  C.  R.,  p.  431. 
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Provisional  possession  of  the  heirs  of  absentees. — AH.  9^-94.     45 

2.  An  action  to  account  lies  against  the  curator  to  an  absentee  at  the 
instance  of  any  of  the  creditors,  he  being  the  mandaiaire  of  all  the  creditors,  and 
in  such  a  case  it  is  not  necessary  to  call  in  the  absentee  by  advertisement,  but 
service  on  the  curator  is  sufficient. — C.  R. — Murphy  V8.  Knappj  4  L.  C.  R.,  p.  94. 

3.  Un  curateur  k  Fabsent  qui  intente  ^s-qualith  une  action  p^titoire  qui  est 
d^bout^e  parce  qu'il  n'a  pas  en  loi  le  droit  dUntenter  une  telle  demande  qui  est 
une  action  r^elle,  pent  Stre  condamn6  personnellement  aux  depens  de  cette 
action — Loranobr,  J j8>/.  Jacques  vs.  Parent^  2  R.  L.,  p.  95. 

4.  That  an  action  does  not  lie,  against  the  curator  to  an  absentee,  for  a  debt 
due  by  such  absentee. — Andrews,  J. — Lepage  vs,  Monievy  12  Q.  L.  R,  p.  9. 

92.  The  curatorship  to  the  absentee  is  brought  to  an  end  : 

1.  By  his  return  ; 

2.  By  his  sending  a  power  of  attorney  to  the  curator  or  to  any 
other  person  ; 

3.  By  his  heirs  being  authorized  to  take  provisional  possession  of 
his  property,  in  the  cases  provided  by  law. — Sebire  et  Carteret,  Ency- 
clop.  de  Droit,  vo.  Absent ;  Arret6s  de  Lamoignon,  tit.  6,  pp.  37  et  seq.; 
Jurisp.  du  Code  Civil,  par  Bavoux  et  Loyseau,  p.  137.  [I.  275.] 


CHAPTER  SECOND. 

OF  THE   PROVISIONAL   POSSESSION    OF   THE   HEIRS   OF   ABSENTEES. 

93.  Whenever  a  person  has  ceased  to  appear  at  his  domicile  or 
place  of  residence,  and  has  not  been  heard  of  for  a  period  of  [five] 
years,  his  presumptive  heirs  at  the  time  of  his  departure  or  of  the 
latest  intelligence  received,  may  obtain  from  the  court  authority  to 
take  provisional  possession  of  his  property,  on  giving  security  for 
their  due  administration  of  it. — Pothier,  Intr.  d  la  Gout.  d'Orl.^  tit.  17, 
n.  37  ;  Id.  Des  StLCcessions^  c.  3,  s.  1,  §  1  ;  Bretonnier,  Qtiest.  de  Droit, 
c.  3,  pp.  7  et  8  ;  3  Pand.  Fran9.,  3  ;  C.  N.,  115  ;  C.  L.,  58.  [I.  277.] 

DECISION  : Under  the  circumstances  disclosed  in  this  case  the  Res- 
pondents could  not  claim  the  share  of  E.  Dufresne,  whose  domicile  is  known. — 
Q.  B,^Bulmer  S  Dufresne,  3  Q.  B.  R.,  p.  90— Supremb  Court,  C.  D.,  p.  533. 

94»  Provisional  possession  may  be  authorized  before  the  expi- 
ration of  such  delay,  if  it  be  established  to  the  satisfaction  of  the 
court  that  there  are  strong  presumptions  that  the  absentee  is  dead. — 
Bretonnier,  vo.  Absents,  c.  3,  p.  7  ;  Encyclop.  de  Droit,  p.  44 ;  Lebrun, 
Successions,  liv.  1,  c.  1,  sec.  1,  n.  5 ;  Arret  du  2  Janvier  1634  &  23  mars 
1688 ;  2  Bretonnier,  sur  Henrys,  liv.  4,  quest.  46 ;    3  Pand.  Fran9., 
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46     Provisional  possession  of  the  heirs  of  ohsentces. — Art.  95-98. 

p.  14;    10  Nouv.  Denizart,  vo.  Absent,  p.  62;  C.  N.,  117  ;    C.  L.,  61. 
[I  277.] 

DECISION  : — ^The  period  at  which  the  heirs  of  an  absentee  are  entitled  to 
envoi  en  possession j  must  be  determined  by  the  legal  direction  of  the  court, 
according  to  circumstances. — K.  B.  —Ex  parte,  Bellet,  2  R.  de  L.,  p.  277. 

05«  In  pronouncing  on  such  demand,  the  court  takes  into 
account  the  reasons  of  the  absence  and  the  causes  which  may  have 
prevented  the  reception  of  intelligence  concerning  the  absentee. — 
Pothier,  Introd.  Gout.  d'Orl.,  tit.  17,  n.  37 ;  Lebrun,  Successions,  loc. 
cit. ;  C.  N.,  117  ;  C.  L.,  62.    [I.  277.] 

90.  Provisional  possession  is  a  trust  which  gives  to  those  who 
obtain  it,  the  administration  of  the  property  of  the  absentee  and 
makes  them  liable  to  account  to  him  or  to  his  heirs  and  legal  repre- 
sentatives.—C.  N.,  125.   [I.  277.] 

DECISION  : — No  action  en  rivendication,  can  be  maintained  by  the  pre- 
sumptive heir  to  the  estate  and  succession  of  an  absentee,  if  he  be  not  curator  to 
the  estate  of  such  absentee,  or  entitled  to  the  possession  by  virtue  of  an  envoi  en 

possession,  or  a  final  dSlivrance  of  the  estate  and  succession EL  B. — Gauvin  vs. 

Caron,  Stuart's  Rep.,  p.  136. 

fIT.  Those  who  have  obtained  provisional  possession  are  bound 
to  make  an  inventory,  before  a  notary,  of  the  moveable  property  and 
title  deeds  of  the  absentee,jand  to  cause  the  immoveable  property  to 
be  visited  by  skilled  persons  for  the  purpose  of  ascertaining  its  con- 
dition. Their  report  is  homologated  by  the  court,  and  the  costs  are 
paid  out  of  the  absentee's  property.! 

The  court  which  granted  the  possession  may,  if  there  be  ground 
for  it,  order  the  sale  of  the  moveables  or  of  any  part  of  them ;  in 
which  case,  the  price  of  such  sale  is  invested,  as  axe  also  all  rents, 
issues  and  profits  accrued. — Biret,  Absence,  p.  129,  C.  N.  126.  [I.  277.] 

OS.  If  the  absence  have  continued  during  thirty  years  from  the 
day  of  the  disappearance,  or  from  the  latest  intelligence  received,  or  if 
a  hundred  years  have  elapsed  since  his  birth,  the  absentee  is  reputed 
to  be  dead  from  the  time  of  his  disappearance  or  from  the  latest 
intelligence  received  ;  in  consequence,  if  provisional  possession  have 
been  granted,  the  sureties  are  discharged,  the  partition  of  the  pro- 
perty may  be  demanded  by  the  heirs  or  others  having  a  right  to  it, 
and  the  provisional  possession  become  absolute. — Biret,  Absence, 
pp.  245,  248;  Arret^s  de  Lamoignon,  Absents,  a  6,  art.  4,  p.  38; 
2  Lamoignon,  MSmoires,  tit.   6,  Absents,  p.   43;    3   Pand.   Fran9., 


Digitized  by 


Google 


Provisional  possesion  of  the  heirs  of  absentees. — Art.  99-103.     47 

pp.  46-7 ;  Bretonnier,  vo.  Absents,  p.  13 ;  Lahaye,  p.  41,  sur  Tart.  129 ; 
1  Nouv.  Denizart,  vo.  Absence,  p.  55 ;  10  Nouv.  D^nizart,  vo.  Absentee, 
p.  70;  Arret  du  2  Janvier  1634,  J.  A.;  1  Guyot,  E^p.,  vo.  Absent, 
p.  68 ;  2  Demolombe,  p.  71 ;  C.  N.,  129.  [I.  277  &  279.] 

99.  Notwithstanding  the  presumptions  mentioned  in  the  pre- 
ceding article,  the  succession  of  the  absentee  devolves  from  the  day  on 
which  he  is  proved  to  have  died,  to  the  heirs  entitled  at  such  time  to 
his  estate;  and  those  who  have  been  in  th^  enjoyment  of  the 
absentee's  property  are  bound  to  restore  it. — Dard.  p.  31 ;  C.  N.  130 ; 
C.  L,  72.  [I.  279.] 

100»  If  the  absentee  reappear,  or  if  his  existence  be  proved 
during  the  provisional  possession,  the  judgment  granting  it,  ceases  to 
have  effect.— C.  N.,  131 ;  C.  L.,  73.  [I.  279.] 

lOl*  If  the  absentee  reappear,  or  if  his  existence  be  proved, 
even  after  the  expiration  of  the  hundred  yeai-s  of  life  or  of  the  thirty 
years  of  absence,  as  mentioned  in  article  98,  he  recovers  his  property 
in  the  condition  in  which  it  then  is,  and  the  price  of  what  has  been 
sold,  or  the  property  arising  from  the  investment  of  such  price. — 
3  Pand.  Fran5.,  45-6 ;  Biret,  Absence,  245  ;  2  Demolombe,  283-9 ;  Mer- 
lin, Quest.,  vo.  H&ritier,  pp.  325,  328, 330-2 ;  9  N.  Deniz.,  vo.  Hiritier, 
§  2,  n.  16,  p.  600.    [I.  279.] 

103*  The  children  and  direct  descendants  of  the  absentee  may 
likewise,  within  the  thirty  years  from  the  time  at  which  the  said 
possession  becomes  absolute,  claim  the  restitution  of  his  property,  as 
mentioned  in  the  preceding  article. — C.  N.  133.  ;  Pand.  Frany.,  loc. 
dt. ;  C.  L.,  75.  [L  279.] 

103.  After  the  judgment  authorizing  provisional  possession,  per- 
sons having  claims  against  the  absentee  can  only  enforce  them  against 
those  who  have  been  authorized  to  take  possession. — 1  Arretes  de 
Lamoignon,  tit.  6,  art.  6,  p.  38  ;  Bretonnier,  Absents^  p.  15  ;  M^moires 
de  Lamoignon,  p.  44  ;  C.  L.,  76  ;  C.  N.,  104.  [I.  279.] 
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CHAPTER  THIRD. 

OF  THE  EFFECT  OF  ABSENCE  IN  RELATION  TO  CONTINGENT  RIGHTS  WHICH 
MAY  ACCRUE  TO  THE  ABSENTEE. 

104.  Whoever  claims  a  right  accruing  to  an  absentee  must  prove 
that  such  absentee  was  living  at  the  time  the  right  accrued ;  in  default 
of  such  proof  his  demand  is  not  admitted. — Pothier,  Successions, 
pp.  8,  9,  c.  1,  sec.  2,  art.  1  ;  1  Nouv.  Deniz.  vo.  AbscTwe,  §  11,  p.  57  ; 
Biret,  Absen/^e,  pp.  157  et  seq. ;  Pothier,  Intr,  d  Gout,  d'OrL,  tit.  17, 
n.  6,  7 ;  2  Demolombe,  pp.  4,  5  ;  1  Guyot,  R6p.  vo.  Absent,  66  ;  Lahaye, 
43,  sur  art.  135  ;  10  Nouv,  Deniz.,  Absence,  70  ;  Bretonnier,  Qwest, 
Absents,  9,  10  ;  ArrSt  du  2  janv.,  1634  ;  C.  N.,  135.  [I.  279  &  281.] 

10S»  If  an  absentee  be  called  to  a  succession,  it  devolves  exclu- 
sively to  those  who  would  have  shared  with  him,  or  to  those  who  would 
have  succeeded  in  his  stead. — 10  Nouv.  Deniz.  vo.  Absent,  p.  70 
1  TouUier,  n.  473  k  475,  400,  481  ;  4  Id.,  pp.  306,  316  ;  7  /d,  p.  34 
10  Id.,  p.  7  ;  2  Du  Paro  PouUain,  p.  46,  n.  7,  8  ;  3  Pand.  Fran9.,  p.  59 
Biret,  287-9  ;  C.  N.,  136.  [I.  281.] 

106.  The  provisions  of  the  tw<j  preceding  articles  do  not  affect 
actions  for  the  recovery  of  inheritances  and  of  other  rights,  which 
actions  belong  to  the  absentee,  his  heirs  and  legal  representatives,  and 
are  only  extinguished  by  the  lapse  of  time  required  for  prescription. — 
3  Pand  Fran?.,  60  ;  C.  N.,  107.  [I.  281.] 

W7*  So  long  as  the  absentee  does  not  reappear,  or  actions  are 
not  brought  on  his  behg^-lf ,  those  to  whom  the  succession  has  devolved 
make  the  profits  received  by  them  in  good  faith  their  own. — 1  Merlin* 
R6p.,  Absent,  sur  art.  138,  p.  94  ;  Pothier,  ProprUte,  n.  395-6  .  1  Del- 
vincourt,  n.  4,  p.  50  ;  C.  N.,  138.  [I.  281.] 

CHAPTER  FOURTH. 

OF  THE   EFFECTS   OF   ABSENCE   IN    RELATION   TO   MARRIAGE. 

108.  The  presumptions  of  death  arising  from  absence,  whatever 
be  its  duration,  do  not  apply  in  the  case  of  marriage ;  the  husband  or 
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Effects  of  absence  in  relation  to  marriage, — Art  109-112,        49 

wife  of  the  absentee  cannot  marry  again  without  producing  positive 
proof  of  the  death  of  such  absentee. — Biret,  Absence,  pp.  30, 216-232  ; 
2Demolombe,nos.7, 260 ;  DeMoly,  AbsencCyn.  511 ;  1  Zachariae,  pp.  315 
202  ;  D'Aguesseau,  28  Plaidoyer  ;  RoUand  de  Villargues,  Absent^ 
DOS.  343-4  ;  1  Merlin,  R6p.,  AbseTice,  p.  96  ;  3  Pand.  Fran9.,  p.  61  ; 

2  Lamoignon,  M^ioires,  p,  42  ;  1  /d,  Arret^s,  p.  38  ;  10  Nouv.  Deni- 
zart,  p.  71  ;  Bretonnier,  Quest,  de  Droit,  Absent,  c.  1,  p.  3  ;  Pothier, 
Mariage,  n.  106  ;  Encyclop.  de  Droit,  Absent,  p.  45  ;  1  Guyot,  R6p., 
Absent,  p.  67.  [I.  281.] 

109.  If  there  be  community  of  property  between  the  consorts, 
such  community  is  provisionally  dissolved,  from  the  day  of  the  demand 
to  that  effect  by  the  presumptive  heirs,  after  the  time  required  for 
obtaining  authority  to  take  possession  of  the  absentee's  property,  or 
from  the  date  of  the  action  that  the  consort  who  is  present  brings 
against  them,  for  the  same  purpose ;  and  in  these  cases,  the  liquidation 
and  partition  of  the  property  of  the  community  may  be  proceeded 
with  on  the  demand  of  such  consort,  or  of  the  persons  authorized  to 
take  provisional  possession,  or  of  any  other  parties  interested. — Pothier* 
Communauti,  n.  505  ;  1  Guyot,  R^p.,  vo.  Absent,  p.  69  ;  1  Chardon, 
p.  220,  Des  3  Puissances.  [I.  281  to  283.] 

IIO*  In  the  cases  provided  for  in  the  preceding  article,  the 
covenants  and  rights  of  the  consorts,  dependent  on  the  dissolution  of 
the  community,  become  effective  and  absolute. — 1  Lamoignon,  Ai^rSf^s, 
p.  37  ;  2  Id.  Mdnwires,  p.  42.    [I.  283.] 

111»  If  the  husband  be  the  absentee,  the  wife  may  obtain  pos- 
session of  all  the  matrimonial  profits  and  advantages  resulting  from 
the  law  or  from  her  marriage  contract  ;  but  on  condition  of  giving 
gcod  and  sufficient  security  to  account  for  and  restore  all  that  she 
shall  have  so  received,  should  the  absentee  return. — 2  Lamoignon, 
M&mmres,  p.  42  ;  1  Encyclop.  de  Droit,  Absents,  p.  49  ;  Bretonnier, 
Quest,  de  Droit,  p.  4.    [I.  283.] 

112.  If  the  absent  consort  have  no  relations  entitled  to  his  suc- 
cession, the  consort  who  is  present  may  obtain  provisional  possession 
of  the  property. — Pothier,  Intr.  Gout,  d'Orl,  tit.  17,  no  35  ;/Lib.,  38, 
L,  unic  und^  vir  et  uxor  ;    1  Toullier,  p.  411  ;    1  Delvincourt,  p.  48  ; 

3  Pand.  Fran9.,  64  ;  Lahaie,  p.  45  ;  C.  N.,  140.  [I  283.] 

i 
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CHAPTER  FIFTH. 

OF  THE  CARE  OF  MINOR  CHILDREN  OF  A  FATHER  WHO  HAS  DISAPPEARED. 

lis.  If  a  father  have  disappeared,  leaving  minor  children  issue 
of  his  marriage,  the  mother  has  the  care  of  such  children  and  exer- 
cises all  the  rights  of  her  husband  as  to  their  person  and  as  to  the 
administration  of  their  property,  until  a  tutor  is  appointed. — Cod. 
argitmerditni  ex  lege  I,  ubi  pivpUli  educari ;  3  Pand.  Fran^.,  sur  art. 
141,  p.  65  ;  1  Toullier,  p.  389  ;  1  Duranton,  p.  438  ;  C.  N.,  141. 
[I.  283.] 

114.  After  the  disappearance  of  the  father,  if  the  mother  be 
dead  or  unable  to  administer  the  property,  a  provisional  or  a  perma- 
nent tutor  may  be  appointed  to  the  minor  children. — Bretonnier, 
AhHentf<,  c.  2,  p.  6  ;  1  Guyot,  R^p.,  vo.  Absent,  p.  68  ;  3  Pand.  Fran^., 
65  ;  C.  N.,  142.  [I.  283.] 


TITLE  FIFTH. 


OF  MARRIAGE. 


CHAPTER  FIRST. 

OF    THE    QUALITIES     AND    CONDITIONS    NECESSARY   FOR    CONTRACTING 

MARRIAGE. 

115.  A  man  cannot  contract  marriage  before  the  full  age  of 
fourteen  years,  nor  a  woman  before  the  full  age  of  twelve  years. — 
Pothier,  Mariage,  no.  94 ;  Institutes,  nuptiis  ;  3  Paad.  Fran9.,  p.  139  ; 
Dard,  sur  art.  144  ;  C.  N.,  144.  [I.  285.] 
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116.  There  is  no  marriage  when  there  is  no  consent. — Pothier 
ifarwfcrc,  nn.  92,  93,  227,  307  ;  3  Pand.  Fran^.,  pp.  141  et  seq.  ;  C.  N., 
146.  [I.  285.] 

ilT.  Impotency,  natural  or  accidental,  existing  at  the  time  of 
the  marriage,  renders  it  null  ;  but  only  if  such  impotency  be  appa- 
rent and  manifest. 

This  nullity  cannot  be  invoked  by  any  one  but  the  party  who 
has  contracted  with  the  impotent  person,  nor  at  any  time  after  three 
years  from  the  marriage. — Pothier,  Mariage,  96,  445,  458  ;  Merlin 
R6p.,  vo.  CongriSy  no.  3 ;  vo.  Ivipuisaance,  no.  2 ;  3  Demolombe,  no.  12  ; 
5  Locr6,  Ldg.  civile,  p.  85  ;  6  do.,  p.  35  ;  2  TouUier,  no.  805  ;  3  Pand. 
Fran9.,  275  ;  2  Dui'anton,  nos.  67,  71  ;  Anc.  Deniz.,  vo.  Impuisaance, 
nos.  32,  36  ;  C.  N.,  180,  313.  [I.  285.] 

DECISIONS  : — 1*  Bans  uae  action  en  nuUit6  de  mariage  entre  deux  catho- 
liques,  fondee  sur  un  emp^chement  d'impuissance,  le  tribunal  civil  ne  peut  pas 
prononcer  la  nullity  du  mariage  avant  qu*un  d^cret  de  Pautorit6  eccl^siastique  ait 
prealablement  d6clar6  nul  le  sacrement. 

Le  terme  de  trois  ans  fix6  par  les  lois  k  Taction  en  nullite  de  mariage 
pour  cause  d'impuissance  n*est  pas  absolu. — Q.  B — Lussier  S  Archambault,  2 
L.  C.  J^  p.  53. 

2.  Si  la  preuve  de  Pimpuissance  est  incomplete,  I'Spouse  poursuivie  devra 
se  soumettre  &  Texamen  de  m^decins  experts,  et  qu*&  son  refus  de  le  faire,  les 
causes  invoqu6es  dans  Paction  seront  consid^rSes  pro  confessis  et  le  mariage 
cass^ Q.  B — Dorion  is  Laurent,   17  L.  C.  J.,  p.  324. 

3.  Un  mariage  peut  §tre  declare  nul,  dix-sept  ans  apr^s  sa  calibration,  i 
cause  d'impuissance  existant  lors  du  mariage,  si  les  parties  se  sont  separ6es 
apr^  sa  celebration  et  ont  depuis  v6cu  s^par^ment,  et  aussi  lorsque  la  partie 
d^fenderesse  a  r6side,  depuis  cette  separation,  en  pays  stranger.  Uautoritd 
ecclesiastique  doit  d'abord  prononcer  la  nullity  du  mariage. — Bbrthblot,  J., 
Langevin  vs.  Barette,  4  R.  L.,  p.  160. 

118*  A  second  marriage  cannot  be  contracted  before  the  disso- 
lution of  the  first. — Pothier,  Mariage,  nos.  103,  105  ;  3  Pand.  Fran?., 
p.  154 ;  Lahaie,  p.  47 ;  C.  N.,  147.  [I.  285.] 

DECISIONS  : 1-  Le  mariage  qui  est  annulable  en  loi,  est  valable  tant  que 

les  tribunaux  ne  Tout  pas  d6clar6  nul. 

Aucun  des  conjoints  ne  peut  contracter  un  second  mariage,  avant  la  disso- 
lution du  premier. — Torrancb,  J. — Bum  vs,  Fontaine^  17  L.  C.  J.,  p.  40. 

2.  Uabsence  prolong6e  de  Tun  des  6poux  n'est  pas  une  excuse  pour  n*avoir 
pas  &it  prononcer  la  nullity  du  mariage. 

Un  mariage  susceptible  d'etre  annule  et  dont  la  nullity  est  demandSe  opdre 
r^ancipation  du  mineur  qui  I'a  contracts ;  et  c'est  un  curateur  etnon  un  tuteur 
qu*il  &ut  nommer  d  ce  mineur  Smancipe. 

Uacquittement  d*un  mari  accuse  de  bigamie  par  une  cour  criminelle,  n*em- 
porte  aucune  pr^somption  de  nullite  de  Tun  des  mariage8,--attendti  que  la  p6na- 
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Iit6  d6cr6t§6  contre  la  bigamie  est  prescrite  par  sept  amines  d'absence  on  de 
separation  des  ^poux  et  que  racquittement  de  raccus6  peat  avoir  ^16  caus^  par 

cette  prescription Torrance,  J — Bum  vs,  Fontaine,  4  R.  L.,  p.  163. 

3.  Que  la  nullity  d*un  second  mariage,  contract^e  avant  la  dissolution  d'un 
premier,  n*est  pas  litt^ralement  absolue.  (See  C.  C.  163.) — Casault,  J.^ — Morin 
vs.  Corporation  des  Pilotes,  8  Q.  L.  R.,  p.  222. 

119«  Children  who  have  not  reached  the  age  of  twenty-one 
years  must  obtain  the  consent  of  their  father  and  mother  before  con- 
tracting marriage ;  in  case  of  disagreement,  the  consent  of  the  father 
suffices. — Pothier,  MariagCy  nos.  324-328;  Pothier,  Dea  Personnes, 
1  part.,  tit.  6,  sec.  2 ;  3  Pand.  Fran?.,  p.  165;  Declaration  de  1639; 
D'Aguesseau,  30e  Plaid. ;  C.  N.,  148.  [I.  285.] 

DECISIONS : — 1*  A  person  who  celebrates  the  marriage  of  a  minor,  without 
the  consent  of  her  parents,  is  liable  in  damages  to  the  parents  whose  authority- 
has  thus  been  disdained,  and  such  action  is  maintainable  without  a  previous  suit 
to  set  aside  the  marriage — Q.  B — Larocque  dt  Michon,  8  L.  C.  R.,  p.  222. 

2.  A  protestant  minister  is  liable  in  damages  for  celebrating  a  marriage  of  a 
minor  daughter  of  the  Plaintiff  without  the  Plaintiffs  knowledge  and  consent, 
and  this  notwithstanding  he  acted  by  the  marriage  license  usually  issued  in  such 
cases. — BadoleY;  J. — Mignault  vs,  Bonar^  16  L.  C.  R.,  p.  195. 

3.  II  y  a  lieu  k  la  cassation  et  nullite  d'un  mariage  abusivement  contracte  et 
c616br6  par  suite  du  d^faut  de  consentement  du  pere  de  la  fille  mineure,  du 
d6faut  de  publications  de  bans,  du  dol,  fraude,  artifices,  et  menaces  du  defendeur 
envers  cette  fille  mineure  et  Temp^chement  dirimant  existant  entre  les  parties. 
— Badolet,  J. — Mignault  vs.  Hapemanj  10  L.  C.  J.,  p  137. 

4.  Dans  une  action  pour  Tannulation  du  mariage  d'un  mineur,  le  p^re  seul 
ne  pent  pas  porter  Taction,  sans  que  le  mineur  mari6  ne  soit  en  cause,  assiste 
conform6ment  a  la  loi. — Mackay,  J. — Bum  vs  Fontaine^,  3  R.  L.,  p.  516. 

5.  A  Protestant  minister  married  a  boy  of  16  to  a  widow  of  49  upon  the 
production  of  an  ordinary  marriage  license,  the  boy  having,  in  reply  to  the 
minister's  questions,  stated  that  he  was  22  years  of  age.  It  was  held  that  the 
minister  should  not  have  been  satisfied  with  the  boy's  assurance  as  to  his  age, 
when  the  apparent  difference  between  the  ages  of  the  contracting  parties  was 
such  as  to  arouse  suspicion  and  he  was  condemned  to  pay  $100  damages.  The 
marriage  had  been  previously  annulled  by  an  action  at  law — Monk,  S.— Perry  vs. 
Taylor,  4  L.  C.  L  J.,  p.  58. 

VftOm  If  one  of  them  be  dead  or  unable  to  express  his  will,  the 
consent  of  the  other  suffices. —  Cod.  L.  25,  de  niiptiis  ;  3  Pand.  Franc, 
164,  178;  C.  K,  149.  [I.  285.] 

1II21*  A  natural  child  who  has  not  reached  the  age  of  twenty- 
one  years  must  be  authorized,  before  contrcicting  marriage,  by  a  tutor 
ad  hoc  duly  appointed  for  the  purpose.  —  Cod.  loc,  cit  ;  Pothier, 
Mariage,  342.  [I.  285  ] 
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133.  If  there  be  neither  father  nor  mother,  or  if  both  be  unable 
to  express  their  will,  minor  children,  before  contracting  marriage, 
must  obtain  the  consent  of  their  tutor,  or,  in  cases  of  emancipation, 
their  curator,  who  is  bound,  before  giving  such  consent,  to  take  the 
advice  of  a  family  council,  duly  called  to  deliberate  on  the  subject. — 
/L  20,  deritu  nupt. ;  Cod.  L.,  8,  (le  mcptiis ;  3  Pand.  Fran9.,  189; 
Pothier,  Mariage,  nos.  321,  333,  334,  336 ;  Lahaie,  p.  52 ;  Ord.  de 
Blois,  art.  43  ;  Decl.  de  1721,  art.  5 ;  D^cl.  de  1743,  art.  12 ;  Edits  et 
Ord.  Royaux;  C.  N.,  160.  [I.  285.] 

123*  Respectful  requisitions  to  the  father  and  mother  are  no 
longer  necessary.  [I.  285.] 

124.  In  the  direct  line,  marriage  is  prohibited  between  ascen- 
dants and  descendants  and  between  persons  connected  by  alliance, 
whether  they  are  legitimate  or  natural. — ^Instit.,  liv.  1,  tit.  10  ;  ff.  lib., 
L  53,  54,  de  ritu  nupt. ;  Pothier,  Marutge,  nos.  132,  148,  in  fine, 
153 ;  3  Pand  Fran9.,  pp.  197, 198, 295  et  seq. ;  1  Merlin,  Vo.  Affiniti, 
1;  C.  N.,  161.  [1.285.] 

125.  In  the  collateral  line,  marriage  is  prohibited  between 
brother  and  sister,  legitimate  or  natural,  and  betwen  those  connected 
in  the  same  degree  by  alliance,  whether  they  are  legitimate  or  natu- 
ral.—^. L.,  14,  L.  39,  De  ritu.  nupt. ;  Cod.  L.  5,  de  inx^est  nupt. ; 
Pothier,  Mariage,  nos.  133,  154,  158,  160 ;  1  Toullier,  n.  537 ;  C.  N., 
162.  p.  285.] 

Amendment :  —  QvAX^re.  How  far  does  the  following  Act  affect 
this  article. 

1.  All  laws  prohibiting  marriage  between  a  man  and  the  sister  of 
his  deceased  wife  are  hereby  repealed,  both  as  to  past  and  future 
marriages,  and  as  regards  past  marriages,  as  if  such  laws  had  never 
existed. 

2.  This  Act  shall  not  affect,  in  any  manner,  any  case  decided  by 
or  pending  before  any  Court  of  Justice,  nor  shall  it  affect  any  rights 
actually  acquired  by  the  issue  of  the  first  marriage  previous  to  the 
passing  of  this  act ;  nor  shall  this  act  affect  any  such  marriage  when 
neither  of  the  parties  has  afterwards,  during  the  life  of  the  other, 
lawfully  intermarried  with  any  other  person. — D.  45  Vict,  cap.  42  ; 
(Acts  of  the  Provinces  and  of  Canada  not  repealed  by  the  Revised 
Statutes,  cdias  R.  S.  C.  Vol.  3,  p.  1025.) 

DECISION : — Que  jusqu'^  la  mise  en  force  du  Code  Civil,  la  parent6  au 
seoond  degr6  de  consanguinity  en  ligne  collat^rale  a  toujour-*,  pour  les  catholiques 
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de  cette  province,  6t6  reconnue  comme  un  empSchement  dirimant  de  mariage, 
dont  les  parties,  pour  contracter  validement  manage,  deyaient  obtenir  dispense 
de  Pautorit^  eccl^siastique — ^Bouroeois,  J. — Glohensky  dt  Wilson f  M.  L.  R.,  2  8. 
C,  p.  174. 

136.  Marriage  is  also  prohibited  between  uncle  and  niece,  aunt 
and  nephew.— jf  loc.  cit  Inst,  De  nuptiia,  L.,  39  ;  10  Merlin,  vo 
EmpSchemervt,  §  4  ;  Pothier,  Mariagey  nos.  133,  146,  148,  154,  161  ;  C. 
N.,  163.  [I.  285.] 

l4$7«  The  other  impediments  recognized  a<;cording  to  the  diffe- 
rent religious  persuasions,  as  resulting  from  relationship  or  affinity  or 
from  other  causes,  remain  subject  to  the  rules  hitherto  followed  in  the 
different  churches  and  religious  communities. 

The  right,  likewise,  of  granting  dispensations  from  such  impedi- 
ments appertains,  as  heretofore,  to  those  who  have  hitherto  enjoyed 
it.— 2  Stcph.,  240,  284.  [I  287.] 

DECISIONS  : — 1.  Dans  une  action  en  nullite  de  mariage  en  ire  deux  catho- 
liquesy  fondle  sur  un  empechement  dirimant,  le  tribunal  civil  ne  peut  prononcer 
la  nulIitS  du  mariage  qu'apres  que  le  lien  religieux  ou  sacramentel  a  6t6  declare 

nul  par  Tautorite  ecclesiastique Polette  J. —  Vaillancourt  vs.  Lafontaine,  2  L. 

C.  J.,  p.  305. 

2.  L'autorite  ecclesiastique  doit  d'abord  prononcer  la  nullite  du  mariage. — 
Berthelot,  J — Langevin  vs.  Baretiey  4  II.  L.,  p.  160. 

See  also  rases  noted  at  C.  C,  128  and  129. 


CHAPTER  SECOND. 

OF  THE  FORMALITIES   ilELATING   TO   THE   SOLEMNIZATION   OF  MARRIAGE. 

128*  Marriage  raust  be  solemnized  openly,  by  a  competent 
officer  recognized  by  law  ;  C.  N.,  165.  [I.  287.] 

AmeTidment : — See  Imperial  Act,  42-43  Vict.,  c.  29,  respecting 
marriages  on  board  Her  Majesty's  ships. 

DECISION  : — Que  le  seul  fonctionnaire  competent  a  cel6brer  le  mariage 
de  deux  catholiques  est  le  propre  cur6  des  parties ;  que  la  licence  accord^e  par  le 
repr^sentant  du  Gouvemement  Civil  n'est  d'aucune  valeur  pour  dispenser  des 
publications  de  bans  requises  pour  les  catholiques^  et  qu*en  consequence,  le 
mariage  cMebr6  dans  Tespdce  par  un  ministre  protestant,  et  en  vertu  d*une 
simple  licence,  est  un  mariage  nul  et  abusivement  contracte. 

Qu^avant  de  prononcer  sur  la  validity  de  tel  mariage,  la  Cour  Sup^rieiire 
doit  referer  la  cause  k  I'ordinaire  du  diocdse,  pour  qu'il  prononce  prealablement 
la  nullite  du  mariage  et  sa  dissolution,  s*il  y  a  lieu,  sauf  a  adjuger  ensuite  par  la 
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Cour  Sup^rieurei  quant  aux  effets  civils  du  manage — Jett^,  J. — Laramie  vs, 
EvanSf  25  L.  C.  J.,  p.  261,  3  L.  N.,  p.  342,  5  L.  N.,  p.  51,  3  Tb^mis,  p.  206. 

\^9»  All  priests,  rectors,  ministers  and  other  oflScers  authorized 
by  law  to  keep  registers  of  acts  of  civil  status,  are  competent  to 
solemnize  mariage. 

But  none  of  the  officers  thus  authorized,  can  be  compelled  to 
solemnize  a  mariage  to  which  any  impediment  exists  according  to  the 
doctrine  and  belief  of  his  religion,  and  the  discipline  of  the  church  to 
which  he  belongs. —  Pothier,  Mariage,  346,  349,  354-360  ;  Russell, 
On  Grimes,  pp.  192  et  seq.  ;  35  Geo.  Ill,  c.  4,  s.  1  ;  C.  S.  L.  C,  c.  20, 
ss.  16,17.  [1.287.] 

AjnendmeTit : —  No  minister  who  has  performed  any  marriage 
ceremony,  under  the  authority  of  a  license  issued  under  this  act,  shall 
be  subject  to  any  action  or  liability,  for  damages  or  otherwise,  by 
reason  of  there  being  any  legal  impediment  to  the  marriage,  unless  at 
the  time  when  he  performed  such  ceremony,  he  was  aware  of  the  exis- 
tence of  such  impediment. — Q.  35  Vict.,  cap.  3,  s.  6. 

DECISIONS  : — 1.  Un  mariage  contracts  devant  un  autre  prdtre  que  le  propre 
cure  est  nul. — Polbttb,  J., —  Vaillancourt  vs.  Lafoniaine^  2  L.  C.  J.,  p.  305. 

2.  Le  mariage  de  deux  catholiques  romains,  autorise  par  une  licence  et 
cel^br^  par  un  ministre  protestant,  est  legal,  et  un  tel  mariage  n^a  pas  besoin 
d'etre  precede  de  publications  ^  d'ailleurs,  un  tel  mariage,  s'il  est  susceptible 
d^Stre  annule  pour  aucune  des  causes  reoonnues  par  la  loi,  est  valable  jusqu'a  ce 
qu'il  soit  annul6  par  une  cour  de  justice,  et  oenx  qui  Tont  contracts  ne  peuvent 
passer^  un  second  mariage,  tant  que  le  premier  n'a  pasetS  annuls. — ^Torranob,  J., 
Bum  vs.  FontainCf  5  R.  L.,  p.  163.    See  also  cases  noted  at  C.  C,  119. 

130*  The  publications  of  bans,  required  by  articles  57  and  58, 
are  made  by  the  priest,  minister  or  other  officer,  in  the  church  to 
which  the  parties  belong,  at  morning  service,  or  if  there  be  no  morning 
service,  at  evening  service,  on  three  Sundays  or  holidays  with  reason- 
able intervals.  If  the  parties  belong  to  different  churches,  these  publica- 
tions take  place  in  each  of  such  churches. — On  necessity  of  publication  : 
Pothier,  Ma/riage,  72-3-4-5,  356  ;  Ord.  de  Blois,  art.  40 ;  Merlin,  R6p., 
vo.  Mariage,  §  4  ;  Wharton,  L.  L.,  vo.  BaTis  ;  1  Russell,  0n\Cri7)ie8, 
189  et  seq. :— By  whom  :  4  Geo.  IV,  c.  76,  ss.  6,  7  ;  1  Russell,  p.  193  :— 
Where :  Pothier,  Ma/riage,  72  ;  2  Pand.  Fran?.,  p.  321 ;  4  Geo.  IV,  c.  76, 
s.  2 ;  Lewis,  On  Marriage,  82  ;  2  Russell,  p.  190  : — Number  of  public- 
ations and  when  ;  Pothier,  74-5-7  ;  4  Geo.  IV,  loc.  cit. ;  2  Pand,  Fran?., 
322-4  ;  1  Russell,  loc,  cit  [I.  287.] 

181»  If  the  actual  domicile  of  the  parties  to  be  married  has  not 
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been  established  by  a  residence  of  six  months  at  least,  the  publications 
must  also  be  made  at  the  place  at  the  place  of  their  last  domicile  in 
Lower  Canada. — Guyot,  R6p.,  vo.  Bans  de  Mariage,  p.  175.  [I.  287.] 

132.  [If  their  last  domicile  be  out  of  Lower  Canada,  and  the 
publications  have  not  been  made  there,  the  oflBcer  who,  in  that  case, 
solemnizes  the  marriage,  is  bound  to  ascertain  that  there  is  no  legal 
impediment  between  the  parties] — [L  287.] 

DECISION  : — ^The  question  as  to  the  value,  as  legal  evidence,  of  the  state- 
ment in  the  marriage  certificate,  of  the  domicile  of  the  parties,  is  discussed  in  the 

case  of.— Q.  B Wadsworih  &  McCord,  M.  L.  R.,  2  Q.  B.,  p.  113;  11  Q.  L.  R., 

p.  232 Supreme  CJourt,  12  S.  C.  R.,  p.  466. 

138.  If  the  parties  or  either  of  them  be,  in  so  far  as  regards 
marriage,  under  the  authority  of  others,  the  bans  must  be  also  pub- 
lished at  the  place  of  domicile  of  those  under  whose  power  such  parties 
are.— Pothier,  72,  357  ;  C.  N.,  168.  [I.  287.] 

134*  The  authorities  who  have  hitherto  held  the  right  to  grant 
licenses  or  dispensations  for  marriage,  may  exempt  from  such  public- 
ations.—Pothier,  77,  78  ;  Ord.  de  Blois,  art.  40  ;  2  Pand.  Fran9.,  324  ; 
4  Geo.  IV,  c.  76  ;  35  Geo.  Ill,  c.  4,  s.  4  ;  C.  N.,  169.  [I.  289.] 

135.  A  marriage  solemnized  out  of  Lower  Canada  between  two 
persons,  either  or  both  of  whom  are  subject  to  its  laws,  is  valid,  if 
solemnized  according  to  the  formalities  of  the  place  where  it  is  per- 
formed, provided  that  the  parties  did  not  go  there  with  the  intention 
of  evading  the  law. — 2  Merlin,  R^p.,  vo.  BaTis,  pp.  436-37  ;  1  TouUier 
n.  576  ;  1  Vazeille,  p.  314  ;  RoUand  de  Villargues,  Mariage,  n.  22  ; 
3  Favard,  R6p.,  p.  30  ;  Pothier,  Mariage,  327,  363  ;  1  Bouhier,  39o! 
[I.  289.] 

DECISIONS. — 1.  Un  mariage  c^I6bre  aux  Etats-Unis  entre  deux  personnes 
ayant  leur  domicile  dans  le  fias-Canada,  et  dont  Tune  (la  femme)  6tait  mineure 
et  n'avait  pas  le  consentement  de  son  tuteur,  est  valable,  et  emporte  commu- 
naut6  de  biens. 

Un  contrat  de  mariage  subsequent,  fait  dans  le  fias-Canada,  du  consente- 
ment, et  en  la  presence  du  tuteur,  stipulant  pour  sa  mineure  separation  de  biens, 
et  suivi  d^ime  celebration  en  face  de  FEglise,  ne  peut  avoir  d'effet ;  et  cette 
nullite  peut  etre  invoquee  par  le  tuteur  lui-mdme  siir  une  action  en  reddition  de 
compte  portee  contre  lul  par  sa  mineure  comme  separee  de  biens  d*avec  son 
mari,  ce  dernier  etant  debiteur  personnel  du  dit  tuteur. — Q.  B. — Languedoc  dt 
Lavioleiie,  8  L.  C.  R.,  p.  257. 

2.  A  marriage  contracted  where  there  are  no  priests,  no  magistrates,  no  civil 
or  religious  authority  and  no  registers,  may  be  proved  by  oral  evidence,  and  the 
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admission  of  tHe  parties,  combined  with  long  cohabitation,  and  repute  will  be 
the  best  evidence.  An  Indian  marriage,  according  to  the  usage  of  the  Cree 
country  in  the  North  West  Territories  of  Canada,  followed  by  cohabitation  and 
repute  and  the  bringing  up  of  a  numerous  family,  is  a  valid  marriage. — Monk,  J,, 
Omnolly  vs  Woolrichj  11  L.  C.  J.,  p.  197. 
See  also  cases  noted  at  C.  C.  51. 


CHAPTER  THIRD. 

OF  OPPOSITIONS  TO   MARRIAGE. 

ISO*  The  solemnizing  of  a  marriage  may  be  opposed  by  any 
person  already  married  to  one  of  the  parties  intending  to  contract. — 
Pothier,  no.  81  ;  3  Pand.  Fran?.,  p.  241  ;  C.  N.,  172.  [I.  289.] 

137*  The  marriage  of  a  minor  may  be  opposed  by  his  father  or, 
in  default  of  the  latter,  by  his  mother. — Pothier,  Mariagey  81  ;  Merlin, 
vo.  Opposition  d  Mariage,  sur  art.  173 ;  1  TouUier,  p.  489  ;  C.  N.,  173. 
[I.  289.] 

188.  In  default  of  both  father  and  mother,  the  tutor  or,  in  cases 
of  emancipation,  the  curator  may  sJso  oppose  the  marriage  of  such 
minor  ;  but  the  court  to  which  such  opposition  is  submitted,  cannot 
decide  on  its  merits  without  the  advice  of  a  family  council,  which  it 
must  order  to  be  called. — Pothier,  M(wiage,  81 ;  Merlin,  vo.  Opposition 
d  Mariagcsm  art  172  ;  1  TouUier,  p.  425,  490  ;  3  Pand,  Fran9.,  248 ; 
2  Favard,  Mariage,  sec.  2,  §  1,  no  3,  p.  59  ;  1  Delv.,  p.  62  ;  C.  N., 
175.  [L  289.] 

189.  If  there  be  neither  father  nor  mother,  tutor  nor  curator,  or 
if  the  tutor  or  curator  have  consented  to  the  marriage  without  taking 
the  advice  of  a  family  council,  the  grandfathers  and  grandmothers, 
the  uncles  and  aunts,  and  the  cousins-german,  who  are  full  age,  may 
oppose  the  marriage  of  their  minor  relative  ;  but  only  in  the  two 
following  cases  : 

1.  When  a  family  council,  which,  according  to  article  122,  should 
have  been  consulted,  has  not  been  so  ; 

2.  When  the  paiiy  to  be  married  is  insane. — Authorities  under 
preceding  article ;  2  TouUier,  p.  446-7  ;  Pothier,  Marioge,  no.  81  ;  C. 
N.,  174.  [I.  289.] 
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140*  When  opposition  is  made  under  the  circumstances  and  by 
any  of  the  persons  mentioned  in  the  preceding  article,  if  the  minor 
have  neither  tutor  nor  curator,  the  opposant  is  bound  to  cause  one  to 
be  appointed  ;  if  the  minor  have  already  a  tutor  or  curator,  who  has 
consented  to  the  marriage  without  consulting  a  family  council,  the 
opposant  must  cause  a  tutor  ad  hoc>  to  be  appointed  ;  in  order  that 
such  tutor,  curator,  or  tutor  ad  hoc  may  represent  the  interests  of  the 
minor  in  such  opposition. — [I.  289.] 

141.  [If  a  person  about  to  be  married,  being  of  the  age  of  majo- 
rity, be  insane,  and  not  interdicted,  the  following  persons  may  oppose 
the  marriage,  in  the  following  order  : 

1.  The  father,  and  in  his  default,  the  mother ; 

2.  In  default  of  both  father  and  mother,  the  grandfathers  and 
grandmothers  ; 

3.  In  default  of  the  latter,  the  brothers  or  sisters,  uncles  or  aunts 
or  cousins-german,  of  the  age  of  majority  ; 

4.  In  default  of  all  the  above,  those  related  or  allied  to  such 
person  who  are  qualified  to  take  part  in  the  meeting  of  a  family 
council,  which  should  be  consulted  as  to  the  interdiction.] — 3  Pand. 
Fran^.,  246-7.  [I.  289  to  291.] 

\4St*  When  the  opposition  is  founded  on  the  insanity  of  the 
person  about  to  be  married,  the  opposant  is  bound  to  apply  for  the 
interdiction  and  to  have  it  pronounced  without  delay. — 3  Pand.  Fran9., 
247 ;  Pothier,  Mariage,  No.  81  ;  R^p.  Merlin,  vo.  Opposition  an 
Mariage,  pp.  88  et  seq.,  &  No.  4  sur  art.  174.— C.  N.,  174.    [I.  291.] 

143*  [Whatever  may  be  the  quality  of  the  opposant,  it  is  his 
duty  to  adopt  and  follow  up  the  formalities  and  proceedings  neces- 
sary to  have  his  opposition  brought  before  the  court  and  decided 
within  the  legal  delays,  a  demand  for  its  dismissal  not  being  required  ; 
in  default  of  his  so  doing,  the  opposition  is  regarded  as  never  having 
been  made,  and  the  marriage  ceremony  is  proceeded  with,  notwith- 
standing.]—3  Pand.  Fran?.,  254.    [I.  291.] 

144.  The  Code  of  Civil  Procedure  contains  the  rules  as  to  the 
form,  contents  and  notification  of  oppositions  to  marriage,  as  well  as 
those  relative  to  the  peremption  mentioned  in  the  preceding  article, 
and  to  the  other  proceedings  required. — C.  C,  P.  990  et  seq.    [I.  291.] 
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145*  The  oppositions  axe  brought  before  the  court  of  original 
jurisdiction  of  the  domicile  of  the  party  whose  marriage  is  opposed, 
or  of  the  place  where  the  marriage  is  to  be  solemnized,  or  before  a 
judge  of  such  court. — 3  Pand.  Franc,  253.     [I.  291. 

146.  Proceedings  upon  appeals  from  such  judgments  are  sum- 
mary and  take  precedence. — 3  Pand.  Franc.  253-4.    [I.  291.] 

14'7«  If  the  opposition  be  rejected,  the  opposants,  other  than 
the  father  and  mother,  may  be  condemned  to  pay  costs,  and  are  liable 
for  damages  according  to  circumstances. — 3  Pand.  Franc,  255-6  ; 
C.  N.,  179.     [I.  291.] 


CHAPTER  FOURTH. 

OF  ACTIONS  FOR  ANNULLING  MARRIAGE. 

148*  A  marriage  contracted  without  the  free  consent  of  both 
parties,  or  of  one  of  them,  can  only  be  attacked  by  such  parties 
themselves,  or  by  the  one  whose  consent  was  not  free. 

When  there  is  error  as  to  the  person,  the  marriage  can  only  be 
attacked  by  the  party  led  into  error. — Pothier,  Mariage,  444,  308 ; 
3  Pand.  Franc,  146-7 ;  Merlin,  R^p.,  Maruige.s,  1,§  2  s.  6,  §  2  ;  C.  N., 
180.     [L  291.] 

DECISIONS : — 1.  A  person  attacked  with  delirium  tremens  may  have  a  lucid 
interval  and  may  contract  a  valid  marriage  during  such  lucid  interval. 

It  will  not  be  reputed  in  extremis  although  death  ensues  within  two  days 
after  its  celebration,  if  the  person  was  not  at  the  time  sensible  that  he  was 
attacked  with  his  last  illness,  and  in  imminent  danger  of  dying. 

The  testimony  of  the  attending  physician  to  the  incapacity  of  the  person, 
corroborated  by  the  consulting  physician  called  in  the  day  after  the  marriage  and 
the  day  preceding  the  decease,  may  be  refuted  by  the  testimony  of  the  notary, 
the  priest  and  a  witness  present  at  the  celebration  of  the  marriage  and  the 
execution  of  the  marriage  contract. 

When  the  status  of  the  wife  is  recognized,  collateral  relations  have  not  the 
quality  to  dispute  the  marriage. 

Acknowledgment  of  the  status  of  the  children  precludes  an  interested 
party  from  afterwards  disputing  the  marriage. 

The  status  of  a  family  being  indivisible,  it  cannot  be  recognized  by  certain 
members,  and  disputed  by  other  members  of  the  same  family. 

The  Ordonnance  of  1639  depriving  of  civil  eflTects  marriages  in  extremis 
should  be  strictly  interpreted — Q.  B Scott  &  Paquet,  4  L.  C.  J.,  p.  149. 

2.  In  an  action  by  the  husband  in  nullity  of  marriage,  the  wife's  attorneys, 
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upon  proof  of  her  poverty  and  of  the  husband's  means,  are  entitled  to  receive 
from  the  husband  a  sufficient  sum  to  provide  for  the  wife's  costs  of  action. — 
Mathibu,  J Tomhyll  vs.  O'Neill,  11  L.  N.,  p.  305. 

149«  [In  the  cases  of  the  preceding  article,  the  party  who  has 
continued  cohabitation  during  six  months  after  having  acquired  full 
liberty  or  become  aware  of  the  error,  cannot  seek  the  nullity  of  the 
marriage.]— C.  N.,  181.  [I.  291.] 

ISO*  A  marriage  contracted  without  the  consent  of  the  father 
or  mother,  tutor  or  curator,  or  without  the  advice  of  a  family  council, 
in  cases  where  such  consent  or  advice  was  necessary,  can  only  be 
attacked  by  those  whose  consent  or  advice  was  required. — Pothier, 
eod,  loc.  &  447  ;  C.  N.,  182.    [I.  291  to  293.] 

DECISION  : — Dans  une  action  pour  Pannulation  du  manage  d'un  mineur,  le 
pdre  seul  ne  pent  pas  porter  Faction^  sans  que  le  mineur  mari6  ne  soit  en  cause, 
assists  conform^ment  k  la  loi. — McEIay,  J. — Bum  vs.  Fontaine,  3  R.  L.,  p.  516. 

151*  [In  the  cases  of  articles  148  and  150,  an  action  for  annull- 
ing marriage  cannot  be  brought  by  the  husband  or  wife,  tutor  or 
curator,  or  by  the  relations  whose  consent  is  required,  if  the  marriage 
have  been  either  expressly  or  tacitly  approved  by  those  whose  con- 
sent was  necessary  ;  nor  if  six  months  have  been  allowed  to  elapse 
without  complaint  on  their  part  since  they  became  aware  that  the 
marriage  had  taken  place.] — Pothier,  Mariage,  n.  446 ;  /d,  Des  Per- 
sonnes,  1  part,  tit.  6,  s.  2;  3  Pand.  Fran?.,  265-268;  C.  N.,  183. 
[I.  293.] 

152«  Any  marriage  contracted  in  contravention  of  articles  124, 
125  and  126,  may  be  contested  either  by  the  parties  themselves,  or  by 
any  of  those  having  an  interest  therein. — Pothier,  444,  449,  451  ;  S 
Pand.  Fran?.,  271  k  275;  C.  N.,  184.  [I.  293.] 

153*  But  a  marriage  contracted  before  the  parties  or  either  of 
them  have  attained  the  age  required,  can  no  longer  be  contested : 

1.  When  six  months  have  elapsed  since  the  party  or  parties  have 
attained  the  proper  age  ; 

2.  When  the  wife,  under  that  age,  has  conceived  before  the 
termination  of  the  six  months. — Pothier,  94,  95 ;  Pand.  Fran?.,  275, 
281 ;  C.  N.,  185.  [I.  293.] 

154.  The  father,  mother,  tutor  or  curator,  or  the  relations  who 
have  consented  to  the  marriage,  in  the  cases  mentioned  in  the 
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preceding  article,  are  not  allowed  to  seek  the  nullity  of  such  marriage. 
-Pothier,  446  ;  3  Pand.  Fran?.,  282-3 ;  C.  N,  186.  [I.  293.] 

15S*  In  the  cases  referred  to  in  article  152,  where  the  action 
for  annulling  the  marriage  belongs  to  all  those  interested,  the  interest 
must  be  existing  and  actual,  to  permit  the  exercise  of  the  right  of 
action  by  the  grandparents,  collateral  relatives,  children  bom  of  an- 
other marriage,  and  third  persons. — Pothier,  Mariage,  no.  1 ;  Merlin, 
Quest,  vo.  Mariage,  t.  10,  §  5,  p.  19  ;  Merlin,  Expert.,  vo.  Ma/riage,  t. 
19,  p.  483 ;  Lahaie  sur  art.  187  ;  Lebrun,  Succeasiona,  liv.  3,  c.  6  ; 
Pand.  fran?.,  p.  283  et  seq.  ;  C.  N„  187.  [I.  293.] 

156.  Every  marriage  which  has  not  been  contracted  openly,  nor 
solemnized  before  a  competent  officer,  may  be  contested  by  the  parties 
themselves  and  by  all  those  who  have  an  existing  and  actual  interest, 
saying  the  right  of  the  court  to  decide  according  to  the  circumstances. 
-Pothier,  Mariage,  nos.  361,  362,  451 ;  C.  N.,  191.  [I.  293.] 

\S7.  [if  the  publications  required  were  not  made,  or  their 
omission  supplied  by  means  of  a  dispensation  or  license,  or  if  the 
legal  or  usual  intervals  for  the  publications  or  the  solemnization  have 
not  elapsed,  the  officer  solemnizing  the  marriage  under  such  circum- 
stances, is  liable  to  a  penalty  not  exceeding  five  hundred  dollars] — 
C.  N.,  192.  [I.  293.] 

158»[The  penalty  imposed  by  the  preceding  article  is  in  like 
manner  incurred  by  any  officer  who,  in  the  execution  of  the  duty 
imposed  upon  him,  or  which  he  has  undertaken,  as  to  the  solem- 
nization of  a  marriage,  contravenes  the  rules  prescribed  in  that 
respect  by  the  different  articles  of  the  present  title] — C.  N.,  193  ; 
Pothier,  Mariage,  364.  [I.  293.] 

159.  No  one  can  claim  the  title  of  husband  or  wife  and  the  civil 
effects  of  marriage,  unless  he  produces  a  certificate  of  the  marriage,  as 
inscribed  in  the  registers  of  civil  status,  except  in  the  cases  provided 
for  by  article  51.— Pothier,  Mariage,  378,  Ord.  1667,  tit.  20,  art.  7 ; 
C.  N.  194.  [I.  295.] 

160.  Possession  of  the  status  does  not  dispense  those  who  pre- 
tend to  be  husband  and  wife,  from  producing  the  certificate  of  their 
marriage.— Pothier  374-378 ;  Ord.  1667,  tit.  20,  art.  8 ;  D^cl.  de 
1736  ;  3  Pand.  Fran?.,  319 ;  C.  N.,  145.  [1. 295.] 
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161.  When  the  parties  are  in  possession  of  the  status,  and  the 
certificate  of  their  marriage  is  produced,  they  cannot  demand  the 
nullity  of  such  act.— 3  Pand.  Fran9.,  322 ;  C.  N.,  196.  [1.295.] 

162.  Nevertheless,  in  the  case  of  articles  169  and  160,  if  there 
be  children  issue  of  two  persons  who  lived  publicly  as  husband  and 
wife,  and  who  are  both  dead,  the  legitimacy  of  such  children  cannot 
be  contested  solely  on  the  pretext  that  no  certificate  is  produced, 
whenever  such  legitimacy  is  supported  by  possession  of  the  status 
uncontradicted  by  the  €tct  of  birth. — Cod.  L.  9,  De  nuptiis ;  Jf,  L.  14, 
De  prohat ;  Cochin,  Plaidoyer  Bourjelas ;  3  Pand.  Fran?.,  325-337  ; 
Merlin,  Rep.,  vo.  Ligitimit4,  s.  1,  §  2,  p.  28;  1  TouUier,  pp.  320,  498; 
2  do,  p.  151 ;  Delvincourt,  p.  173;  C.  N.,  197.  [I.  295.] 

DECISION : — Qu'en  vertu  des  dispositions  de  Particle  162  C.  C,  lorsque 
Facte  de  celebration  du  mariage  des  p^re  et  mdre  n'est  pas  produite,  et  qu'il 
existe  des  enfants  issus  d^eux  et  qii'ils  ont  Vf^cu  publiquement  comme  mari  et 
femme,  et  qu'ils  sont  tous  deux  d6cM6s,  la  l^gitimit^  des  enfants  ne  pent  Stre 
contestSe  sous  le  seul  pr6texte  du  d^faut  de  representation  de  Pacte  de  celebra- 
tion, toutes  les  fois  que  cette  legitimitee  est  appuyee  sur  une  possession  d'etat 
qu'il  n'est  pas  contredite  par  Paote  de  naissance. — Q.  B. — La  Cie.  de  Prit  et  de 
DSpdt  du  Canada  <fc  Chevalier,  16  R.  L.,  p.  222. 

163.  A  marriage  although  declared  null,  produces  civil  effects, 
as  well  with  regard  to  the  husband  and  wife  as  with  regard  to  the 
children,  if  contracted  in  good  faith. — Pothier,  Mariage,  104,  437^ 
438,  419,  441 ;  SuccesaioTis,  c.  1,  s.  2,  art.  3  §  4  ;  Intr.  aw  TraiU  de  la 
Gommunautd,  n.  17  ;  Cout  cCOrL,  tit.  17,  n.  13  ;  Merlin,  R6p.,  vo.  Ligi- 
timiti,  s.  1,  §  1,  n.  8;  C.  N.,  201.  [I.  295.] 

DECISION  :  —  A  woman  in  good  faith  and  after  nine  years  absence  on  the 
part  of  her  husband  re-married.  Subsequently  her  first  husband  returns.  She 
then  ceases  to  live  with  her  second  husband  and  procures  a  separation  de  corps 
et  de  biens  from  her  first  husband.  On  the  death  of  her  second  huaband,  she 
seeks  to  recover,  in  the  quality  of  his  widow,  a  certain  widow's  pension  which  the 
Defendant's  Company  were  liable  to  pay  to  the  widows  of  its  members. 

Held  :  That  she  could  not  recover.  That  although  her  second  marriage 
was  never  dissolved,  yet  her  assiuning  the  quality  of  wife,  in  her  action  en  sepa- 
ration de  corps  et  de  biens  against  her  first  husband,  was  such  a  free  and  public 
admission  of  her  quality  as  such,  that  it  constituted  a  bar  to  her  assuming  the 
status  of  widow  of  her  alleged  second  husband — Casault,  J Morin  vs.  La  Cor- 
poration des  Pilotes,  8  Q.  L.  R.,  p.  222. 

164.  If  good  faith  exist  on  the  part  of  one  of  the  parties  only, 
the  marriage  produces  civil  effects  in  favor  of  such  party  alone  and 
in  favor  of  the  children  issue  of  the  marriage. — Pothier,  JfaWogre,  439, 
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440;  Communavii,  20 ;  Successions,  c.  1,  sec.  2,  art.  3,  §  4 ;  Int.  Cout, 
d'Orl^iit.  17,  n.  13 ;  Dard,  p.  45  ;  C.  N.,  202.  [I.  295. 

DECISION  : — A  woman  who  in  good  faith  contracts  a  marriage  with  a  mar- 
ried man,  believing  that  the  man  whom  she  marries  is  free  and  not  engaged  in  the 
bonds  of  matrimony,  obtains  thereby  the  civil  effects  of  a  legal  marriage.  In  such 
case  the  legitimate  wife,  still  living  in  England,  is  entitled  to  one  third  of  the 
Fum  of  money  in  question  in  the  case.  The  residue  must  be  divided  between  the 
second  wife  and  the  children  as  well  of  the  first  wife  as  of  those  issue  of  the 
alliance.  The  second  wife  takes  one  half  of  the  residue  and  the  other  half  is 
divided  between  all  the  said  children. — Tasohbrbau,  J.-^Cathcart  vs.  Union 
Building  Society,  15  L.  C.  R.,  p.  467. 


CHAPTER  FIFTH. 


OF   THE   OBLIGATIONS   ARISING    FROM   MARRIAGE. 

165.  Husband  and  wife  contract,  by  the  mere  fact  of  marriage, 
the  obligation  to  maintain  and  bring  up  their  children. — Pothier, 
Mariage,  384,  394  ;  Merlin,  Rep.,  vo.  Aliments,  §  1,  art.  1,  nos.  3,  5, 
6;if  1,  4,  5,  de  agnosc.  et  (dendis  liheris  ;  C.  N.,  203.    [I.  295.] 
I  DECISIONS  : — 1.  Le  pere  n^est  pas  tenu  de  payer  la  pension  de  son  fils 

I  minetir  qui  apprend  un  metier,  lorsque  les  gages  de  ce  dernier  sont  sufiisants  pour 

I  payer  cette  pension. — Loranobr,  J —  VeilUiie  vs.  Lebaeuf,  6  R.  L.,  p.  25. 

2.  The  mother  has  an  absolute  right  to  the  charge  of  a  child,  aged  12,  (the 
fjEtther  being  dead),  unless  it  be  established^that  she  is  disqualified  by  misconduct 

or  is  unable  to  provide  for  the  child Ramsay,  J.  ex-par te — Grace  Ham,  27  L. 

C.  J.,  p.  127. 

3.  Que  I'enfant  nature!,  reconnu  de  ses  parents,  quand  mdme  il  serait  par- 
yenu  k  T&ge  de  pourvoir  lui-mdme  k  sa  subsistance,  pent  r6clamer  d'eux  des 
aliments,  lorsquUl  est  dans  un  6tat  de  d6nument  actuel,  caus6  soit  par  infirmity, 
pianque  d'ouvrage  ou  autres  raisons  du  m^me  genre. — Q.  B. — Clement  A  Francis, 
4  Q.  B.  R.,  p.  13.— C.  R.,— 6  L.  N.,  p.  194.  See  C.  C,  240. 

4.  Que  I'epoux  n'est  pas  tenu  de  foumir  des  aliments  aux  enfants  que  son 
conjoint  a  eu  d'un  precedent  mariage.  —  Mathieu,  J.  —  Desjardins  vs.  Boyer, 
14R.L,p.  506. 

5.  Que  le  p^re  est  tenu  en  loi  k  Pentretien  et  P^ducation  de  son  enfant  et 
que  ni  lui  ni  ses  repr^sentants  ne  peuvent  opposer  les  d^penses  faites  pour  ces 
objets,  en  compensation  k  une  dette  l^gitimement  due  k  Penfant.  (C.  C.  720).— 
Tasohkreau,  J Boileau  vs.  Seers,  M.  L.  R.,  1  S.  C,  p.  239. 

6.  Que  le  p^re  pent,  suivant  les  circonstances,  dtre  condamn6  k  payer  a  un 
tiers  la  pension  fournie  par  ce  dernier  k  ses  enfant^  qui  ont  laisse  le  toit  patemel 
en  diificQlt6,  et  qui  y  sont  retoum6  ensuite. — ^Mathieu,  J. — Cousins  vs.  Bouchard, 
l5R.L,p.  578. 

7.  Que  le  pere  a  le  droit  d'exiger  que  les  revenus  personnels  de  ses  enfants 
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mineurs  satisfassent  k  leuro  d6pens6s  d'entretien,  de  nourriture  et  d'6ducation  ; 
ou,  en  autres  termes,  que  le  p^re  n'est  pas  oblige  d'encourir  ces  d^penses  sur  ses 
biens  personnels  si  ses  enfants  ont  des  revenus. — Cimok,  J. — Anctil  vs  Martinj 
10  L.  N..  p.  297. 

8.  A  merchant  who  sells  clothes  to  a  minor  without  an  order  from  his 
father,  can  only  recover  the  price  from  the  latter  when  the  former  himself  had  a 
right  to  compel  his  father  to  provide  him  therewith ;  and  it  devolves  upon  the 
merchant  to  show  that  the  clothes  supplied  were  necessary,  and  that  the  former 
was  unable  to  provide  himself  therewith. — Wurtele,  J., — Greenshields  vs  Duha- 
mel,  11  L.N.,  p.250. 

See  also  cases  noted  at  C.  C,  175  and  1423- 

166.  Children  are  bound  to  maintain  their  father,  mother  and 
other  ascendants,  who  are  in  want. — Pothier,  Oblig.,  123 ;  Mariage, 
389,  390,  392,  393,  395  ;  Personnes,  part.  1,  tit.  6,  s.  2 ;  Int.  gin.  aux 
Cout,  n.  117  ;  1  Marcad^,  n.  722;  C.  N.,  205.     [I.  295.] 

DECISIONS  : — 1*  An  indigent  parent  can  maintain  an  action  infctcium  against 
his  or  her  child  for  an  alimentary  allowance — K.  B — Parent  vs  Dubuc,  I.  R.  de 
L.,  p.  504. 

2.  Les  enfants  qui  sont  tenus  par  la  loi  de  fournir  des  aliments  k  leurs 
parents  doivent  y  ^tre  condamn^s  solidairement.  Les  parents  peuvent  s^adresser 
k  celui  des  enfants  qu'ils  jugent  k  propos  pour  lui  demander  des  aliments. — 
Monk,  J. — Lauzon  vs  Connoissant,  5  L.  C.  J.,  p.  99. 

3.  Les  grands-pdres  et  grands-m^res  doivent  des  aliments  k  leurs  petits- 
enfants  en  bas  age  et  indigents. — Stuart,  J., — Resche  vs  RattS,  16  L.  C.  R,  p.  413. 

4.  That  the  obligation  of  children  to  maintain  an  indigent  parent  is  divisible, 
and  each  of  the  children  is  bound  to  contribute  in  proportion  to  his  or  her 
means.— Johnson,  J.,— X«6Zanc  vs  Leblanc,  23  L.  C.  J.,  p.  10. 

5.  Where  they  are  children  and  grand-children,  issue  of  a  deceased  child, 
the  grand-children  are  liable  with  the  children,  for  the  maintenance  of  the  grand- 
parents, even  although  the  children  have  the  means  of  supplying  the  aliments 
themselves. — Torrance,  J., — Reeve  vs  Mongeau,  5  L.  N.,  p.  373. 

6.  The  fact  of  the  father  being  guilty  of  gross  misconduct  does  not  deprive 
him  of  his  right  to  an  alimentary  allowance  from  his  children. — Mackay,  J., — 
Lafon  vs  Lafon^  6  L.  N.,  p.  84. 

7.  In  an  action  for  an  alimentary  allowance,  by  the  mother  against  her 
children,  issue  of  her  marriage  with  hei*  husband,  the  declaration  did  not  allege 
that  her  husband,  the  father  of  the  Defendants,  was  unable  to  support  himself 
and  his  wife.  Held: — That  a  mother,  although  poor  and  unable  to  suppott 
herself,  has  no  right  to  claim  an  alimentary  allowance  from  her  children  so  long 
as  she  does  not  show  that  her  husband  is  unable  to  support  them  both. — 
Casault,  J. — Bernard  vs  Bemier,  9  L.  N.,  p.  182. 

8.  Que  Pobligation  de  fournir  une  pension  alimentaire  est  indivisible,  et  que 
ceux  qui  y  sont  tenus,  la  doivent  conjointement  et  solidairement ;  que,  par  suite, 
Tun  d'eux  porusuivi  seul  a  droit  d'action  contre  les  autres  pour  leur  faire  payer 
leur  quote  part.  Que  cette  solidarite  ne  cesse  que  lorsque  ceux  qui  sont  obliges 
de  payer  n*en  ont  pas  les  moyens,  ce  qui  est  une  question  de  fait  et  ne  pent  dire 
invoqu6e  par  d6fense  en  droit — Mousseau,.!., —  Valiquette  vs  Valiquettey  M.  L.  R., 
1  S.  C,  p.  129,  8  L.  N.,  p.  61. 
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9.  That  the  obligation  of  children  to  maintain  their  ftther  and  mother  and 
other  ascendants  who  are  in  want,  does  not  cease  when  the  necessitous  condition 
of  the  parent  is  caused  by  his  own  fault.  The  intemperance  of  an  aged  father 
does  not  constitute  a  valid  ground  for  refusing  to  maintain  him — C.  R., — Arless 
vs  Arless,  M.  L.  R.,  3  S.  C,  p.  43. 

167*  Sons-in-law  and  daughters-in-law  ai-e  also  obliged,  in  like 
circumstances,  to  maintain  their  father-in-law  and  mother-in-law, 
but  the  obligation  ceases : 

1.  When  the  mother-in-law  contracts  a  second  marriage ; 

2.  When  the  consort,  through  whom  the  aflSnity  existed,  and  all 
the  children  issue  of  the  marriage,  are  dead. — 8  Pand.  Franc,  3(50 ; 
C.  N.,  206.     [I.  295  to  297.] 

\^H*  The  obligations  which  result  from  these  provisions  are 
reciprocal. — Pothier,  Marldye,  385-7  ;  Merlin,  Alimevts,  §  11  />t.v,  n.  2  ; 
2  Toullier,  p.  3  :  1  Delvincourt,  p.  92 ;  C.  N.,  207.     [I.  297.] 

169«  Maintenance  is  only  granted  in  proportion  to  the  wants 
of  the  party  claiming  it  and  the  fortune  of  the  part}'  by  whom  it  is 
due.— Pothier,  loc.  cif.  Manarje,  385,  389,  390  ;  Pand.  Fran(;.,  pp.  35() 
to  364;  C.  N.,  208.     [I.  297.] 

170«  Whenever  the  condition  of  the  party  who  furnishes  or  of 
the  party  who  receives  maintenance  is  so  changed  that  the  one  can 
no  longer  give  or  the  other  no  longer  needs  the  whole  or  any  part  of 
it,  a  discharge  from  or  a  reduction  of  such  maintenance  may  be 
demanded.— 3  Pand.  Fran^.,  364 ;  C.  N.,  209.     [I.  297.]. 

iTl.  If  the  person  who  owes  a  maintenance,  justify  that  he 
cannot  pay  an  alimentary  pension,  the  court  may  order  such  person 
to  receive  sJid  maintain  in  his  house  the  party  to  whom  such  mainte- 
nance is  due. — Pothier,  Mariage,  n.  391 ;  Des  jmrHonne^,  1  part.,  tit.  6, 
§  2;  Merlin,  R6p.  vo.  Alinients.l  1 ;  Lahaie,  p.  71 ;  C.  N.,  210.  [I.  297.] 

DECISIONS : — 1.  Lorsque  la  pension  est  demand6e  par  ou  pour  le  mari  seul; 
la  oour  ne  pent  refuser  aux  en&nts  le  privilege  discretionnaire  de  recevoir  chcz 
enx  leur  p^re,  parceque  ce  dernier  est  mari6  en  secondes  noces Q.  B Bachand 

5  Baehandy  28  L.  C.  J.,  p.  155,  12  R.  L.,  p.  39. 

2.  The  Court  doubted  its  power  to  order  the  father  to  live  with  his  children, 
when  the  father  was  married  to  a  third  wife,  and  consequently  the  children  were 
ordered  to  pay  an  alimentary  allowance — Dohbrtt,  J Labranche  vs,  Labranche, 

6  L.  N.,  p.  60. 
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172.  The  co\irt  likewise  decides  whether  the  father  or  mother, 
who,  although  able  to  pay,  offers  to  receive  and  maintain  the  child  to 
whom  a  maintenance  is  due,  shaJl  in  that  case  be  exempted  from  pay- 
ing an  alimentary  pension. — Pothier,  Mariage,  391,  394,  395  ;  1 
Soefve,  ceni  III,  c.  100 ;  2  Despeisses,  p.  241,  No.  67  ;  3  Pand.  Fran9., 
366,  369 ;  C.  N.,  211.    [I.  297.] 

CHAPTER  SIXTH. 

OF  THE   RESPECTIVE    RIGHTS   AND   DUTIES  OF   HUSBAND  AND  WIFE. 

173*  Husband  and  wife  mutually  owe  each  other  fidelity,  succor 
and  ajssistance. — Pothier,  Mariage,  380,  382 ;  Merlin,  R^p.,  vo.  AH- 
memis,  §  3,  n.  5 ;  1  Marcad6,  p.  548,  n.  724 ;  C.  N.,  212.    [I  297.] 

1T4.  A  husband  owes  protection  to  his  wife ;  a  wife  obedience 
to  her  husband. — Pothier,  Mariage,  382,  400 ;  Puissance  marit.^  n. 
1 ;  2  TouUier,  p.  14 ;  1  Delvincourt,  p.  79 ;  C.  N.,  213.    [I.  297.] 

1T5.  A  wife  is  obliged  to  live  with  her  husband,  and  to  follow 
him  wherever  he  thinks  fit  to  reside.  The  husband  is  obliged  to 
receive  her  and  to  supply  her  with  all  the  necessaries  of  life,  accord- 
ing to  his  means  and  condition. — Pothier,  Mariage,  382  ;  Puissance 
TTiarit,  1 ;  Introd.  au  tit.  10 ;  Cout  d'Orl.,  n.  143  ;  3  Pand.  Fran^. 
p.  376  ;  C.  N.,  214.    [I.  297.] 

DECISIONS : — 1.  If  a  husband  turns  his  wife  out  of  doors,  she  can  maintain 
an  action  in  factum  against  him  for  alimentary  allowance.— K.  B. — Chamland  V9 
Johitij  1  R.  de  L.,  p.  504. 

2.  The  husband,  when  legal  community  exists^is  not  liable  for  debts  incurred 
by  the  wife  in  the  maintenance  of  a  separate  establishment  from  her  husband,  if 
she  has  voluntarily  left  his  domicile  without  legal  cause. — Short^  J. — Morkill  vs 
Jackson,  14  L.  C.  R.,  p.  181. 

3.  Une  femme  n*a  pas  d^action  contre  son  mari  pour  une  pension  alimen- 
taire,  sous  pretezte  qu*elle  n'a  pas  de  comfort  dans  sa  maison.  EUe  doit  rSsider 
avec  lui.^ — C.  R — Conlan  vs  Clarke,  3  R.  L.,  p.  448. 

4.  Un  mari  qui  a  fait  defense  k  un  marchand  de  faire  aucune  avanoe  k  son 
Spouse,  ou  a  sa  famille,  sous  peine  de  perdre  le  montant  de  ces  avances,  doit 
oependant  * "  '^e  condamn^  k  payer  le  prix  d^eflTets  et  marchandises  vendues  et 
livrees  h  sa  lamille,  lorsque  lui  ou  sa  famille  ont  retire  quelque  avantage  de  ces 
eftet%  et  marchandises  par  Pusage  et  la  consommation,  et  qu'il  a  connu  le  £ut  dee 
avances — Sicottr,  J — Bonnier  vs  Bonnier,  3  R.  L..  p.  35. 

5.  During  the  existence  of  the  community  between  husband  and  wife,  the 

husband  only  can  be  sued  for  the  debts  of  the  community  .^uperioi^  Coubt. 

(Judge's  name  not  given). — Fri^on  vs  C6U,  1  Q.  L.  R.,  p,  152, 
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6.  If  the  husband  is  without  means,  the  creditors  may  claim  from  the  wife 
payment  of  household  debts  for  necessaries  supplied  after  the  husband's  insol- 
Tency.^ — ^Torranob,  J — MeOihhon  V8  Morse,  21  L.  C.  J.,  p.  311. 

7.  When  a  husband  withdraws  himself  from  the  matrimonial  domicile,  and 
notwithstanding  the  willingness  of  his  wife  to  continue  to  reside  there  with  him, 
refuses  to  provide  her  with  a  fit  and  proper  residence  and  with  support  and 
muntenance  according  to  his  means,  the  wife  may  sue  the  husband  for  mainte- 
nance only,  without  suing  for  separation  de  corps  ei  ^habitation.  —  Q.  B.  — 
Cohlan  &  Clarke,  25  L.  C.  J.,  p.  90. 

8.  Although  the  husband  is  responsible  for  the  maintenance  of  his  wife,  yet 
if  die  be  removed  against  his  wish  from  the  place  where  he  has  made  provision 
for  her,  he  ceases  to  be  liable  for  disbursements  made  on  her  account  or  for  the 
cost  of  her  maintenance — Rainvillb,  J — Hughes  vs  Rees,  5  L.  N.,  p.  70. 

9.  Que  le  mari  est  tenu  pour  la  dette  contractee  pour  les  services  du 
medecin  rendus  i  sa  femme,  mSme  lorsqu'ils  sont  s^par6s  de  biens^—JoHNsoN,  J. — 
D'Orsonnens  vs  Christtn,  7  L.  N.,  p.  338. 

10.  Where  the  husband  neither  does  nor  assents  to  any  act  to  show  that  he 
has  held  out  his  wife  as  his  agent  to  pledge  his  credit  for  goods  supplied  on  her 
order,  the  question  whether  she  bears  that  character  must  be  examined  upon  the 

circumstances  of  the  case.    The  question  is  one  of  fact — Privy  Councii 

Debenham  &  Millon,  6  App.  Cas.,  p.  24. 

1 1 .  Le  mari  n'est  pas  responsable  pour  le  prix  des  marchandises  vendues  a 
credit  a  son  6pouse  lorsqu'il  avait  formellement  d^fendu  au  marchand  de  ne 
point  faire  credit  a  aucun  membre  de  sa  famiUe  et  qu^il  est  admis  que  le  mari  a 
toujours  foumi  a  sa  famille  tout  ce  dont  elle  a  besoin  et  que  sa  femme  fait  des 
d^penses  extra vagantes. — Davidson,  J — Roy  vs  Granger j  1!  L.  N.,  p.  18. 

12.  That  the  obligation  of  a  wife  to  reside  in  her  husband's  home  is  condi- 
tional upon  the  furnishing  by  him  of  one  reasonably  fit  for  her  residence.  An 
action  lies  to  compel  a  wife  to  reside  with  her  husband.  Qucerey  whether  she  can 
be  compelled  to  do  so  by  conirainte  par  corps  or  mami  militari. — Andrews,  J. — 
Sansfa^on  vs  Poulin,  13  Q.  L.  R.,  p.  53. 

See  also  cases  noted  at  C.  C,  165  and  1423. 

176*  A  wife  cannot  appear  in  judicia]  proceedings,  without  her 
husband  or  his  authorization,  even  if  she  be  a  public  traxier  or  not 
common  as  to  property  ;  nor  can  she,  when  separate  as  to  property, 
except  in  matters  of  simple  administration. — Cout.  Paris,  art.  224, 
234;  Pothier,  Ohl,  878  ;  Puis,  marit,  15,  55,  56,  61,  62;  Cout,  dVrL, 
inir.  au  tit,  10,  n.  201 ;  3  Pand.  Fran?.,  378-387  ;  C.  N.,  215.    [I.  297.] 

ATmndracnt : — 95.  The  husband,  wife,  father,  mother,  brother, 
sister,  curator,  tutor,  or  employer,  of  any  person  who  has  the  habit 
of  drinking  intoxicating  liquor  to  excess  ; 

The  m€mager  or  person  in  charge  of  any  asylum  or  hospital,  or 
other  charitable  institution,  in  which  such  person  resides  or  is  kept ; 

The  curator  of  any  interdicted  person ; 

Or  the  father,  mother,  brother  or  sister,  of  the  husband  or  wife 
of  such  persQo; 
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Or  the  tutor  or  guardian  of  any  child  of  such  person ; 

May  give  notice  in  writing,  signed  by  him  or  her,  to  any  person 
licensed  to  sell  intoxicating  liquors,  or  who  habitually  sells  such 
liquors,  not  to  sell  or  deliver  the  same  to  the  person  having  such 
habit. 

96.  If  in  the  course  of  one  year  from  the  date  of  such  notifica- 
tion, the  person  thus  notified,  either  personally,  or  by  his  clerk, 
servant  or  agent,  sells  or  delivers  such  liquors  otherwise  than  on  a 
special  demand,  for  medicinal  purposes,  signed  by  a  medical  practi- 
tioner, to  the  person  having  such  habit,  the  person  who  had  given  the 
notice  may,  by  an  action  for  personal  damages  (if  the  same  be 
instituted,  within  six  months,  from  the  commission  of  the  oflence), 
recover  from  the  defendant,  the  suoi  of  ten  dollars  at  least,  and  of 
five  hundred  dollars  at  most,  accordingly  as  it  shall  be  adjudged  by 
the  court  or  jury,  as  damages. 

97.  Eveiy  married  woman  may,  notwithstanding  the  article  176 
of  the  civil  code,  institute  such  an  action  in  her  own  name,  without 
the  authorization  of  her  husband.  All  damages  recovered  by  her  are, 
in  such  cases,  for  her  sole  use. 

98.  In  the  case  of  death  of  either  of  the  parties  to  the  suit,  the 
action,  and  the  right  of  action,  given  by  the  articles  95,  96,  97  subsist 
in  favor  of  or  against  their  legal  representatives  respectively,  provided 
that  the  identity  of  the  person,  to  whom  the  liquor  is  sold,  be  known 
to  the  seller  at  the  time  of  such  sale  or  delivery. 

106.  The  amount  thereof  may  be  recovered  from  the  receiver 
thereof  by  the  party  who  made  such  payment,  or  by  his  wife  without 
the  authorization  of  her  husband,  and  by  his  father  or  his  tutor  if  he 
be  a  minor ;  and  all  contracts  and  obligations  whatever,  in  whole  or 
in  part,  made  and  entered  into,  for  or  by  reason  of  such  furnishing  of 
such  liquors,  in  violation  of  law,  are  null ;  saving  the  rights  of  third 
parties.— Q.  41  Vict.,  cap.  3,  ss.  95,  96,  97,  98,  106. 

1.  The  following  paragraph  is  added  to  article  96,  of  "The  Que- 
bec License  Law  of  1878." 

"  And  every  person,  whether  a  minor  or  of  the  age  of  majority, 
who  purchases,  from  any  person  licensed  under  this  act  or  unlicensed, 
intoxicating  liquors  for  a  person  reputed  to  be  an  habitual  drunkard, 
is  liable  for  each  such  offence  to  a  penalty  not  exceeding  fifty  dollars 
or  an  imprisonment  not  exceeding  three  months  in  default  of  pay- 
ment.— Q.  48  Vict.,  cap.  8,  s.  1. 

DECISIONS : — 1.  A  femme  couverte,  though  she  be  a  marchande puhliquCj  can- 
not sue  alone.     Her  husband  must  be  a  co-plaintiff  with  her,  or  she  must  bo 
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expressly  authorized  by  him  to  sue. — K.  B. —  Young  vs.  Feehan,  2  R.  de  L.,  p.  437 

2.  The  husband  of  a  married  woman  who,  as  a  marchande  publique,  sues 
out  a  process  ad  respondendum,  must  be  a  party  to  the  suit  as  joint  plaintiff  with 
his  wife K.  B Young  vs.  Feehan,  3  R.  de  L.,  p.  305. 

3.  La  femme  s^par^e  quant  aux  biens  contractuellement,  peut  ester  en 
jugement  sans  I'assistance  ni  I'autorisation  de  son  mari  pour  la  conservation  de 
ses  biens  mobiliers. — Baoqubt  &  Ddval,  J  J — Cary  vs,  Ryland,  3  L.  C.  R.,  p.  132. 

4.  ^assistance  du  mari  k  une  demande  judiciaire  constitue  une  autorisation 
sufBsante  i  la  femme  de  poursuivre  ses  droits,  sans  les  mots  autoris€e  par  son  dii 
mari  d  Veffei  desprisenies Q.  B — MeCormick  <fc  Buchanan,  2  R.  L.,  p.  733. 

5.  Lorsque  le  mari  poursuit  son  spouse,  celle-ci  n'a  pas  besoin  d*#tre  auto- 
ris§e  pour  ester  en  jugement — Q.  B. — Lussier  vs,  Archambault,  2  L.  C.  J.,  p.  53. 

6.  Where  a  married  woman  and  her  husband  were  each  summoned  in  a 
cause,  and  a  joint  and  several  condemnation  asked  against  them,  the  husband 
being  summoned  in  his  own  name  and  right,  as  well  as  to  authorize  his  wife,  and 
each  appeared  and  pleaded  separately  by  separate  appearances  and  pleas,  but 
by  the  same  attorney,  the  wife  will  be  held  to  be  sufficiently  authorized  to  ester 
th  jugement — Q.  B. — MeCormick  S  Buchanan,  16  L.  C.  J.,  p.  243. 

7.  Lorsque  le  mari,  mis  en  cause,  ne  soutient  pas  sa  femme,  11  n'y  a  pas 
besoin  de  I'autorisation  du  juge  pour  qu'elle  se  defende. — ^Tbssibr,  J — Bonneau 
vs.  Laterreury  1  Q.  L.  R.,  p.  351. 

8.  Qu'une  femme  poursuivie  comme  veuve,  mais  se  pr^tendant  sous  puis- 
sance de  mari,  peut,  sans  aucune  autorisation,  ester  en  justice,  k  Pefiet  de  faire 
conn^tre  au  tribunal  Texistence  de  son  mari. 

Qu'avant  d'ac^uger  sur  I'exception  i  la  forme  de  la  dSfeoderesse,  la  Cour 
ordonnera  que  le  mari  soit  mis  en  cause,  sous  un  d41ai  de  quinze  jours. — Rain- 
viLLE,  J. — Smith  vs.  Chretien,  23  L.  C.  J.,  p.  8. 

9.  Qu'en  vertu  de  Particle  C.  C.  176,  une  femme  separ6e  de  biens  peut  ester 
en  jugement  et  former  opposition  k  la  vente  de  ses  effets  mobiliers,  sous  saisie, 

sans  I'autorisation  de  son  mari ^Torrance,  J. — Owens  vs.  Laflamme,  24  L.  C.  J., 

p.  207. 

10.  Que  la  femme  8§par§e  de  biens  et  marchande  publique  peut  poursuivre 
en  dommages  pour  des  faits  relatifs  a  son  commerce,  sans  etre  autoris^e  par  son 
mari  ou  par  le  juge. — Mathieu,  J. — M4thot  vs.  Dunn,  M.  L.  R.,  1  S.  C,  p.  224,  12 
R.  L.,  p.  634. 

11.  Que  le  d6faut  d'autorisation  de  ia  femme  marine  pour  ester  en  justice, 
doit  dire  plaids  par  exception  a  la  forme,  et  que  cette  informality  est  couverte 
par  la  comparution  du  d^fendeur  et  son  defaut  de  I'invoquer  dans  le  delai  de 
la  loL 

Qu'ilfaut  proc^der  par  exception  k  la  forme,  mSme  dans  le  cas  ou  la  deman- 
defease  alldgue  qu'elle  est  autorisee,  et  oh  le  d^fendeur  nie  le  fait  de  cette  auto- 
risation. Un  plaidoyer  au  fond  contenant  ces  moyens  sera  rejet^  sur  motion. 
(Examen  de  la  doctrine  de  I'autorisation  n6cessaire  k  la  femme  pour  ester  en 

justice  et  sur  I'effet  du  defaut  d'autorisation.) — C.  R Thomas  vs.  Charbonneau 

M.  L.  R,,  1  S.  C,  p.  253. 

12.  Qu'il  n'est  pas  n^oessaire  d'assigner  le  mari,  pour  autoriser  sa  femme 
separ^e  de  biens,  poursuivie  sur  un  billet  qu'elle  aurait  donn6  k  ses  creanciers, 
pour  obtenir  la  radiation  d'une  hypothdq  ^e  gr^vant  un  de  ses  immeubles,  vd  que 
la  signature  de  ce  billet  ne  constitue  qu'un  acte  d*administration  pour  lequel  la 
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femme  n^avait  pas  besoin  d'autorisation.— Jbtt6,  J — Dudevoir  ps.  Arehambaulif 
12  R.  L,  p.  645. 

13.  Where  a  married  woman,  separated  as  to  property  signed  a  note  for 
$320.55,  it  was  held  to  be  unnecessary  to  prove  an  express  authorization  by  the 

husband  and  that  his  endorsement  of  the  note  was  ample. — ^Torranob,  J. 

Johnston  V8,  Scott,  3  L.  N.,  p.  171. 

14,  A  wife  separate  as  to  property  may  sue  in  her  own  name  for  rents, 
without  the  authorization  of  her  husband. — Rainyills,  J. — Desmarteau  vs.  Baiilie, 
3  L.  N.,  p.  100. 

15  A  married  woman  authorized  by  her  husband  can  bring  an  action  of 
damages  in  her  own  name  for  personal  wrongs. — Q.  B., —  Waldron  &  White,  11 
L  N.,  p.  53. 

See  also  cases  noted  at  C.  C,  1272  &  1298. 

ITT.  A  wife  even  when  not  common  as  to  property,  cannot  give 
nor  accept,  alienate,  nor  dispose  of  property  inter  vivos,  nor  otherwise 
enter  into  contrcwsts  or  obligations,  unless  her  husband  becomes  a 
party  to  the  deed,  or  gives  his  consent  in  writing  ;  saving  the  pro- 
visions contained  in  the  act  25  Vict.,  chap.  66. 

If,  however,  she  be  separate  as  to  property,  she  may  do  and  make 
alone  all  acts  and  contracts  connected  with  the  administration  of  her 
property.— Pothier,  Ohl,  50,  52  ;  Puis,  marit.,  2,  15,  34,  42,  43,  71  ; 
Projyt'iiti,  7  ;  Coin.,  522  ;  Cout.  dVrd.,  tit.  15,  n.  5  ;  Merlin,  Rep., 
vo.  AutoinU  nxarit.y  s.  2,  §  3,  n.  2  ;  3  Maleville,p.  262  ;  2  Locr^,  Esprit 
du  Code,  510  et  seq. ;  C.  N.,  217.  [I.  297  to  299.] 

Note — The  Act  referred  to  in  the  article  is  the  one  authorising  persons 
not  in  the  full  exercise  of  their  civil  rights  to  make  and  withdrawn  deposits  in 
the  Montreal  City  and  District  Savings  Bank. 

Government  Savings  Banks  are  authorized  in  the  same  way  by  the  Act  D. 
34  Vict.  cap.  6,  s.  1,  as  also  are  certain  other  Savings  Banks  in  the  Province  of 
Quebec  by  the  Act  D.  34  Vict.,  cap.  7,  s.  16. 

DECISIONS  : — 1.  A  married  woman,  although  separated  as  to  property  and 
having  the  administration  de  ses  biens,  cannot  without  the  express  authority  of 
her  husband,  validly  do  any  act  tending  to  affect  and  hypothecate  her  real  and 
immoveable  property. — Q.  B. — Eouville  Jt  Commercial  Bank,  1  R.  de  L.,  p.  406. 

2.  An  action  to  recover  the  price  of  goods  sold  and  delivered  to  a  married 
woman,  separated  as  to  property  from  her  husband,  will  not  be  maintained 
without  proof  that  the  husband  expressly  authorized  the  purchase  by  his  wife. 
— Smith,  J., — Benjamin  vs  Clarke,  3  L.  C.  J.,  p.  121. 

3.  11  y  a  autorisation  suffisante  du  mari  dans  cet  acte  de  ratification  ou  la 
femme  se  declare  "  d&ment  assists,  et  d'abondant  autoris^e,''  sans  dire  par  qui; 
le  mari  paraissant  k  I'acte  pour  declarer  qu'il  ne  salt  signer,  aprds  lecture  faite. 
— Q.  B M6trUs6  <kBrault,  10  L.  C.  R.,  p.  167. 

4.  The  promissory  note  of  a  married  woman,  separated  as  to  property  from 
her  husband,  given  for  provisions  and  necessaries  used  in  the  family  in  favour  of  her 
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husband,  and  by  him  endorsed,  is  valid,  without  proof  of  express  authority  to  her 
to  sign  the  same. — ^Badglbt,  J., — Cholet  vs  DuplessiSf  12  L.  C.  R.,  p.  303. 

5.  A  married  woman  is  not  liable  for  the  price  of  goods,  not  being 
oecessaries  of  life,  bought  by  her  without  the  authorization  of  her  husband.  Pro- 
missory notes  signed  by  a  married  woman  without  the  authority  of  her  husband 
sre  null^— Q.  B^^Danziger  it  Bitchie,  8'L.  C.  J.,  p.  103. 

6.  Le  dire  du  sh^rif  dans  son  rapport  du  hrefde  UrriSf  que  la  fenmie  s6par6e 
de  biens  devenue  acyudicataire  ^tait  autoris6e  par  son  mari  alors  present,  n'est 

point  suffisant,  sans  la  production  d'une  autorisation  ^rite  et  precise C.  R — 

Ctmmissaires  dEcole  de  Sorel  vs.  Orebassay  9  L.  C.  J.,  p.  23. 

7.  A  contract  by  a  married  woman,  without  marital  authority  given  and 
shown  in  the  deed  containing  the  contract  is  invalid — ^Q.  B. — Orivier  dit  BelleHve 
Sl  Rocheleauy  16  L.  C.  R.,  p.  328. 

8.  A  married  woman's  note  is  an  absolute  nullity  as  regards  her,  but  the 
endorser  may  be  liable  to  the  endorsee.  —  MoCord,  J. — LeBlane  vs.  Bollinj 
M.  C.  R.,  p.  68. 

9.  A  married  woman  separated  as  to  property,  cannot  bind  herself,  without 
the  authorisation  of  her  husband,  to  pay  a  real  estate  agent  a  commission  on  the 
sale  of  land  for  her — ^Torrance,  J — Geddes  vs.  O'Reilly,  6  L.  N.,  p.  92. 

See  also  cases  noted  at  C.  C,  183,  1292  &  1298. 

179.  If  a  husband  refuse  to  authorize  his  wife  to  appear  in  ju- 
dicial procedings  or  to  make  a  deed,  the  judge  may  give  the  necessary- 
authorization — Cout.  Paris,  224  ;  Pothier,  Puis,  marit,  12,  57,  59  ; 
Covi,  d:OrL.,  tit.  10,  no.  201 ;  3  Pand.  Fran?.,  421-2-3-4 ;  Merlin, 
Rip.,  vo.  Aut,  marit.,  sec.  8,  nos  2  et  seq.;  6  Toullier,  pp.  78,  209; 
C.  N.,  218.  [I.  299.] 

DECISION : — ^Lorsque  le  mari,  mis  en  cause,  ne  soutient  pas  sa  femme,  il 
n'y  a  pas  hesoin  de  Pautorisation  du  juge  pour  qu'elle  se  d^fende. — ^Tbssibb,  J. — 
Bonneau  vs.  Laieneur,  1  Q.  L.  R.,  p.  351. 

179.  A  wife  who  is  a  public  trader  may,  without  the  autho- 
rization of  her  husband,  obligate  herself  for  all  that  relates  to  her 
commerce ;  and  in  such  case  she  also  binds  her  husband,  if  there  be 
eommanity  between  them. 

She  cannot  become  a  public  trader  without  such  authorization 
express  or  implied. — Cout.  de  Paris,  235,  236 ;  Pothier,  Puis,  marit, 
20,21,22;  Cout.  dJOrl,  tit.  10,  nos.  196-7 ;  1  Arret^s  de  Lamoignon, 
tit.  32,  art.  82;  C.  N.,  220.  [I.  299.] 

DECISIONS: — 1.  Un  billet  promissoire  signe  par  one  femme 86par6e  de  biens, 
sans  le  concours  de  son  man,  est  valable,  cette  femme  prenant,  &  P^poque  ok  le 
billet  etait  ainsi  donn6,  la  quality  de  marchande  publique. — Q.  B. — Beauhien  & 
Hutean,  12  L.  C.  R.,  p.  47. 

2.  A  wife,  separated  as  to  property  from  her  husband,  who  presented  a 
petition  asking  to  be  allowed  to  do  business  as  a  marchande  publique^  alleging 
her  husband  to  be  an  absentee  in  parts  unknown,  was  allowed  so  to  do.    (The 
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formalities  to  be  observed  by  a  married  woman  desiring  to  become  a  niarchande 
publique  are  prescribed  in  C.  C.  P.,  981.) — ^Torranoe,  J — In  re  Qagnon^  4  L.N., 
p.  108. 

3.  Que  la  femme  m  archande  publique  ne  pourrait  se  degager  de  son  obliga- 
tion person nelle,  mdme  en  renon9ant  a  la  communaute,  sauf  le  recours  contre 
son  mari  ou  sa  succession.    EUe  est  alors  dans  le  cas  d'une  femme  qui  a  souscrit 

une  obligation  avec  I'autorisation  du  mari.  —  (C.  C,  1382.) — Moussbau,  J 

Perrier  vs,  Quinn,  8  L.  N.,  p.  19. 

4.  Que  la  femme,  s^par^e  de  biens  et  marchande  publique  peut  poursuivre 
en  dommage  pour  des  faits  relatifs  A  son  commerce^  sans  §tre  autoris^e  par  son 

mari  ou  par  le  juge Mathieu,  J — Methot  vs.  Dunn^  12  R.  L.,  p.  634,  M.  L.  R., 

1  S.  C,  p.  224. 

5.  Qu'une  femme  mariee  non  s^par^e  de  biens  et  qui  fait  commerce  comme 
marchande  publique,  ne  s'engage  pas  personnellement,  mais  seulement  comme 
commune. — Jbtt^,  J. — Bourgoin  vs.  Roy^  M.  L.  R.,  3  S.  C,  p.  168. 

l^O.  If  a  husband  Ik3  interdicted  or  absent,  the  judge  may 
autliorize  his  wife,  either  to  appear  in  judicial  proceedings  or  to 
contract. — Pothier,  Puis,  marit,  25-6-7-8;  3  Pand.  Fran^.,  397-8; 
Fenet-Pothier,  sur  art.  222,  p.  57  ;  C.  N.,  222.     [I.  299.] 

DECISION  : — La  femme,  dont  le  mari  est  absent,  peut  ^tre  autoris^e  par 
justice  &  ester  en  jugement  mais  ce  ne  peut  etre  que  pour  la  poursuite  des  droits 
qui  lui  sont  propres  et  non  de  droits  appartenant  i  la  communaut6,  qui  n*est  pas 
dissoute  et  dont  elle  n'a  pas  I'administration. — ^Casault,  J. — Dasylva  vs.  Lizottty 
13  Q.  L.  R.,p.  162. 

\H\.  All  general  authorizations,  even  those  stipulated  by  mar- 
riage contract,  are  only  valid  in  so  far  as  regards  the  administration 
of  the  wife's  property. — Pothier, /nfr.  d  Corar)iunautS,5; Puis,  rtufrit., 
67  ;  Denizart,  Ades  de  iwtorUU,  22  f^v,  1695,  12  nov.,  1699,  23  fev., 
1708;  Le  Pretre,  cent.  1,  c.  67 ;  3  Pand.  Fran?.,  p.  435;  C.  N.,  223. 
[I.  299.] 

182.  A  husband  although  a  minor  may,  in  all  cases  authorize 
his  wife  who  is  of  age ;  if  the  wife  be  a  minor,  the  authorization  of 
her  husband,  whether  he  is  of  age  or  a  minor,  is  sufficient  for  those 
cases  only  in  which  an  emancipated  minor  might  act  alone. — 1  Male- 
ville,  208 ;  Lacombe,  vo.  AutorisatioTiy  n.  6  ;  3  Pand.,  Fran?.,  n.  206, 
p.  436  ;  Merlin,  vo.  Auforisation,  s.  5,  §  2,  pp.  182-3 ;  C.  N.,  224. 
[I.  299.] 

IHS*  The  want  of  authorization  by  the  husband,  where  it  is 
necessary,  constitutes  a  cause  of  nullity  which  nothing  can  cover,  and 
which  may  be  taken  advantage  of  by  all  those  who  have  an  existing 
and  actual  interest  in  doing  so. — Pothier,  Puis,  nmrit.,  74-5 ;  2  Merlin, 
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vo.  Autar'tsation,  174-5 ;  2  Toullier,  n.  (j(il ;  1  Marcade,  n.  749,  note  1, 
p.  567  ;  2  DeMoly,  p.  436  ;  3  Zacharie,  p.  343  ;  2  Duranton,  n.  515  ; 
1  Delsol,  p.  204  ;  C.  N.,  225.     [I.  299.] 

DECISIONS: — 1.  Qu^une  femme,  commune  en  biens  et  sous  puissance  de 
mari,  ne  peut  valablement  faire  assurer  les  meubles  de  son  menage  sans  Tautori- 
sation  de  son  man  ;  et  que  le  fait  de  n'avoir  pas  ainsi  declare  son  etat  a  la  com- 
pagnie,  rend  nuUe  la  police.  (C.  C.  177,  1296  &  2571). — Tasohereau,  J Rous- 
seau V8  Royal  Insurance  Company ^  M.  L.  R.,  1  S.  C,  p.  395. 

2.  Que  le  billet  promissoire  consent!  sans  autorisatlon,  par  une  femme  com- 
mune en  biens  est  nul. — Casault,  J. — Norris  vs.  Condon,  14  Q.  L.  R.,  p.  1, 

But,  held  by  Stuart,  C.  J. — ^That  a  married  woman  may  act  alone  as  the  agent 
of  her  husband  in  a  matter  in  which  he  only  is  interested  and  by  which  he  bene- 
fits. In  such  case,  the  act  of  the  wife  is  in  reality  the  act  of  the  husband. — C.  R. — 
Norrns  vs,  Condon,  14  Q-  L.  R.,  p.  184. 

See  also  cases  at  C.  C.  177,  1292  &  1298. 

184.  A  wife  may  make  a  will  without  the  authorization  of  her 
husband. — Pothier,  Puis,  marit,  43-47 ;  Dmiat.  test,  c.  3,  s.  1 ;  3 
Pand.  Fran?.,  p.  442 ;  C.  N.,  226.     [I.  299.] 


CHAPTER   SEVENTH. 

OF  THE   DISSOLUTION   OF   MAKRIAGE. 

185.  Marriage  can  only  be  dissolved  by  the  natural  death  of 
one  of  the  parties :  while  both  live,  it  is  indissoluble. — Pothier, 
Mariage,  462-7  ;  Qousset,  Code  civil,  sur  art.  25,  94 ;  3  Pand.  Frany., 
p.  446 ;  2  Duranton,  No.  520 ;  C.  N.,  227.     [I.  299.] 
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TITLE  SIXTH. 


OF  SEPARATION  FROM  BED  AND  BOARD. 


CHAPTER  FIRST. 

OF   THE   CAUSES   OF   SEPARATION   FROM   BED   AND   BOARD. 

1S6»  Separation  from  bed  and  board  can  only  be  demanded  for 
specific  causes ;  it  cannot  be  based  on  the  mutual  consent  of  the 
parties. — Rousseau  de  Lacombe,  vo.  Separation,  No.  9,  p.  639 ; 
Pothier,  Mariage,  517 ;  2  Pigeau,  pp.  200,  213,  240;  1  Maleville,  272 ; 
4  Pand.  Fran9.,  p.  149 ;  C.  N.,  306.     [I.  301.] 

DECISIONS  : — 1.  Que  dans  une  action  en  separation  de  corps  et  de  biens, 
]'aliegu6  suivant  de  la  declaration,  *'  the  whole  as  confessed  and  admitted  by 
defendant,"  peut  #tre  rejet6  sur  motion — Loranobb,  J.  —  Smith  vs  Wheeler, 
M.  L.  R.,  1  S.  C,  p.  80. 

2.  Que  dans  une  instance  en  separation  de  corps  et  de  biens,  Fepoux  peut 
interroger  comme  t^moin  Tepoux  d6fendeur  dans  le  but  d'en  obtenir  la  contra- 
diction des  allegations  de  Taction.  Cuaonon,  J — Hibert  vs  Cdllaerts^  14  R.  L., 
p.  183. 

3.  Under  no  circumstances  can  the  defendant  be  examined,  in  an  action  en 
separation  de  corps,  to  prove  the  plaintiflTs  case. — ^Papineau,  J. — Ducharme  vs 
Loyselle,  27  L.  C.  J.,  p.  145. 

4.  Que  dans  une  action  en  separation  de  corps  et  de  biens,  la  Cour  ou  un 
juge  a  un  pouvoir  discretionnaire  d'admettre  le  temoignage  de  Pune  ou  de  Tautre 
des  parties,  et  lorsqu'il  rie  parait  pas  avoir  de  collusion,  oe  temoignage  devrait  etre 
admis.^jETTE,  J. — Moore  vs  Duclos,  M.  L.  R.,  2  S.  C,  p.  254. 

187*  A  husband  may  demand  the  separation  on  the  ground  of 
his  wife's  adultery.— Pothier,  Mariage,  525 ;  2  Pigeau,  239 ;  C.  N.,  229. 
[I.  301.] 

DECISION  : — ^The  fact  of  adultery  may  be  inferred  fh>m  circumstances  that 
lead  to  it  by  fair  inference.  So  where  it  was  proved  that  the  wife,  defendant, 
under  an  asstmied  name,  had  occupied  the  same  sateroom  with  one  B.  during  a 
voyage  to  Europe  and  had  subsequently  lived  with  B.  as  his  housekeeper  or  guest, 
together  with  other  facts,  not  rebutted  in  any  way,  pointing  to  a  criminal 
relation,  adultery  was  inferred  without  direct  evidence  of  the  &ct. — ^Tobranob,  J. 
^Lefaivre  vs  Bell,  5  L.  N.,  p.  106. 
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\SH.  A  wife  may  demand  the  separation  on  the  ground  of  her 
husbcuid's  adultery,  if  he  keep  his  concubine  in  their  common  habi- 
tation.—Cod.  L.  8,  De  repudiia;  Novel,  22,  c.  15,  §  1 ;  117,  c.  9,  §  5, 
AduLthre,  p.  13 ;  Guyot,  vo.  AduLthre,  p.  196  ;  2  Pigeau,  209,  210,  211 ; 
Lacombe,  vo.  223  ;  Merlin,  R^p„  vo.  AduLUre,  243,  no.  ^his\  C.  N., 
230.  p.  301.] 

ISO*  Husband  and  wife  may  respectively  demand  this  sepa- 
ration on  the  ground  of  outrage,ill-usage  or  grievous  insult  committed 
by  one  toward  the  other. —  2  Pigeau,  236-9  ;  Qousset,  p.  96  ;  4  Pand. 
Fran9.,  35  ;  C.  N.,  231.  [I.  301.] 

DECISIONS  : — 1 .  La'  dSmence,  la  folie  et  la  fureur  du  mari  ne  sont  pas  des 
motifs  qui  peuvent  justifier  une  demande  en  separation  de  corps  de  la  part  de  la 
femme. — ^Q.  B. —  VUleneuve  ti  BSdard,  3  R.  L.,  p.  453. 

2.  In  an  action  brought  by  a  wife  against  her  husband  for  separation  de 
corps  et  de  biens,  where  both  parties  are  proved  to  have  been  guilty  of  gross 
immorality,  the  husband's  conclusions  to  have  the  wife  deprived  of  her  rights  in 
the  community  will  not  be  granted. — Bbrthblot,  J. — Bisson  vs  Lamoureux, 
17  L  C.  R.,  p.  140. 

3.  Dans  une  action  en  separation  de  corps,  la  r6ciprocite  des  torts  ne  peut 
^tre  opposSe  par  I'epoux  d6fendeur  pour  demander  le  renvoi  de  Taction.^ — 
Taschbbbau,  J., — Brennan  vs  McAnnally,  21  L.  C.  J.,  p.  301. 

4.  In  an  action  for  separation  de  corps  et  de  biensy  the  proof  being  only 
sufficient  to  establbh  mere  incompatibility  of  temper,  such  incompatibility  cannot 
justify  a  judicial  divorce. — Badoley,  J., — Turgeon  vs  Turgeon,  1  L.  C.  L.  J.,  p.  109, 

5.  In  an  action  for  separation  de  corps  et  de  biens,  brought  by  the  wife  on 
the  ground  of  the  severity  of  her  husband's  treatment,  the  defence  proved  the 
adultery  of  the  wife.  The  separation  was  granted,  but  the  wife  was  deprived  of 
her  marital  advantages. — C.  R., — O.  vs  L.,  M.  C.  R.,  p.  86. 

6.  That  on  proof  of  the  communication  of  venereal  disease  by  the  husband 
to  the  wife,  and  that  their  common  life  has  become  impracticable,  it  is  duty  of 
the  Court  to  pronounce  judgment  of  separation  de  corps, — C.  R. — Desylva  vs 
Plante,  27  L.  C.  J.,  p.  53,  5  L.  N.,  p.  41. 

7.  In  this  case  there  was  evidence  of  sufficient  ill  treatment  to  justify  a 
sfyaratian  de  corpi  et  de  biens Q.  B., — Rheaume  d:  Mass^j  5  L.  N.,  p.  298. 

190.  The  grievous  nature  and  sufficiency  of  such  outrage,  ill- 
usage  and  insult,  are  left  to  the  discretion  of  the  court  which,  in 
appreciating  them,  must  take  into  consideration  the  rank,  condition 
and  other  circumstances  of  the  paities. — Pothier,  508  ;  2  Pigeau,  203  ; 
Gousset,  p.  96.  [I.  301.] 

DECISIONS  : — 1.  In  general  nothing  less  than  future  danger  to  life  or  limb 
will  support  an  action  en  separation  de  corps.  Yet  under  peculiar  circumstances, 
such  as  disparity  of  age,  if  the  general  conduct  of  the  husband  exhibits  violent 
treatment,  contempt  hatred,  or  neglect,  though  danger  to  life  or  limb  cannot  be 
inferred,  it  is,  in  an  aggravated  form,  sufficient. — ^K.  B., — Chalou  vs  Trahan,  I.  R. 
de  L.,  p.  .507. 
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2.  A  general  allegation  of  ill  ti'eatment  will  not^  support  an  action  en  sSpa- 
ration  de  corps.  The  facts  on  which  the  demand  is  founded  must  be  set  forth 
specially  as  to  time,  place  and  circumstance. — K.  B., — Boulanger  vs  Wheatj  1 
K.  de  L.,  p.  608. 

3.  A  confirmed  habit  of  intoxication  is  a  menace  of  danger  in  its  conse- 
quences and  as  such  a  legal  cause  of  separation  de  corps, — K.  B., — Graven  vs 
Graven,  1  R.  de  L.,  p.  508. 

191.  The  refusal  of  a  husband  to  receive  his  wife  and  to  furnish 
her  with  tlie  necessaries  of  life,  according  to  his  rank,  means  and 
condition,  is  another  cause  for  which  she  may  demand  the  separ- 
ation.—Pothier,  511  ;  2  Pigeau,  205.  [I.  301.] 

DECISIONS: — 1.  Que  le  refus  de  la  connattre'chamellement  ne  pent  etre 
une  cause  de  separation  de  corps  pour  la  femine  que  lorsqu'il  est  dQ  d  la  haine,  a 
Paversion  ou  au  mepris  du  mari. 

Que  les  pratiques  honteuses  auxquelles  se  livre  le  mari,  ne  peuvent  Stre  une 
cause  de  separation  que  lorsqu*il  se  les  permet  en  presence  de  sa  femme. — 
Casault,  J., — Brunet  vs  LerouXj  8  Q.  L  R.,  p.  349. 

2.  Qu'il  y  a  lieu  k  la  separation  de  corps  et  de  biens,  k  la  poursuite  de  la 
femme,  si  le  mari  Tabandonne  pour  aller  vivre  dans  une  autre  Province,  et  ne  lui 
fournit  pas  les  choses  n^oessaires  &la  vie. — Mathieu,  J., — Dennehey  vs  Spring j  13 
R.  L..  p.  59. 

3.  An  action  en  separation  de  corps  by  a  husband,  based  on  the  sole  allega- 
tion of  abandonment  by  the  wife  of  the  matrimonial  domicile,  is  good  in  law. — 
C.  R Leriger  dit  Laplante  vs  Pinsonneault,  7  L.  N.,  p.  311. 


CHAPTER  SECOND. 

OF  THE    FORMALITIES  OF  THE  ACTION    FOR  SEPARATION   FROM   BED  AND 

BOARD. 

192.  The  action  for  separation  from  bed  and  board  is  brought 
before  the  competent  court  of  the  district  in  which  the  consorts  have 
their  domicile.— Pothier,  518  ;  2  Pigeau,  214  ;  C.  N.,  234.  [I.  301.] 

193*  This  action  is  brought,  tried  and  decided  in  the  same 
manner  as  all  other  civil  actions,  with  this  diflFerence,  that  the  parties 
cannot  admit  the  allegations,  proof  of  which  must  always  be  made 
before  the  coui-t.— Pothier,  519;  1  Pigeau,  228 ;  2  Pigeau,  226  ;  4  Pand. 
Fran?.,  nn.  127  et  seq.,  152;  C.  N.,  307.     [I.  301.] 

DECISION : — Dans  une  action  en  separation  de  corps,  port^e  par  le  mari 
contre  la  femme;  11  n'est  pas  n^cessaire  de  donner  avis  dans  la  Gazette  Officielle, 
ni  dans  deux  journaux,  malgre  que  telle  demande  entrfdne  la  separation  de  biens. 
— Meredith,  C.  J — Leclerc  vs  Lordj  4  R.  L.,  p.  531. 

See  cases  noted  at  C.  C.  186. 


Digitized  by 


Google 


Fornuilities  for  separation  frovi  bed  and  board. — Art.  19^-199,    77 

194*  The  wife  muat  apply,  by  a  petition  setting  forth  her  reasons 
and  addressed  to  the  judge,  to  be  authorized  to  sue,  and  to  be  allowed 
to  withdraw  pending  the  suit  to  a  place  which  she  indicates. — 
Pothier,  518;  2  Pigeau,  216.  [I.  301.] 

DECISION  : — Que  lorsqu'une  feinme  est  autorisee  en  justice  a  poursuivre  son 
mari  en  separation  de  corps,  elle  a  le  droit,  si  elle  D*a  pas  les  moyens  de  faire  elle* 
zn^me  les  debours^s  et  que  son  mari  pent  les  faire,  d'obtenir  une  ordonnance  de 

la  Cour  contre  le  mari  lui  enjoignant  de  payer  les  debourses ^Matuieu,  J 

Desoliers  vs.  Lynch,  M.  L.  R.,  3  S.  C,  p.  275. 

195.  If  the  alleged  wrongs  be  found  sufficient,  the  judge,  in 
according  to  the  wife  the  authorization  to  sue,  fiJlows  her  to  leave  her 
husband  and  to  reside  elsewhere  during  the  suit. — Pothier,  loc.  cit. ; 
2  Pigeau,  218  ;  C.  N.,  268.  [I.  303.] 

196*  The  action  for  separation  from  bed  and  board  is  extinguish- 
ed by  a  reconciliation  of  the  parties  taking  place  either  since  the 
facts  which  gave  rise  to  the  action,  or  after  the  action  brought. — P(j- 
thier,  520;  2  Pigeau,  219  ;  C.  N.,  272.  [I.  303.] 

DECISION  : — ^The  effect  of  a  reconciliation  between  a  husband  and  wife  is  to 
extinguish  an  action  en  separation  de  corps  pending  between  them,  and  conse- 
quently, the  plaintiff's  attorneys  could  not  legally  continue  the  proceedings  to 
recover  their  own  costs C.  R GSrard  vs.  Lemiref  24  L.  C.  J.,  p.  42. 

197»  In  either  case  the  action  is  dismissed.     The  plaintiff  may 
s  nevertheless   bring  another,    for  any  cause    which   has  happened 

since  the  reconciliation,  and  may  in  such  case  make  use  of  the  pre- 
vious causes  in  support  of  the  new  action. — Pothier,  520 ;  2  Pigeau, 
219;  C.  N.,  273.  [1.303.] 

19H»  If  the  action  be  dismissed  the  husband  is  obliged  to  take 
back  his  wife,  and  the  wife  is  obliged  to  return  to  her  husband,  with- 
in such  delay  as  the  court  by  its  judgment  determines. — Pothier,  521  ; 
2  Pigeau,  p.  232 ;  4  Pand.  Fran9.,  77.  [I.  303.] 

190*  When  the  action  is  brought  for  outrage,  ill-usage,  or 
grievous  insult,  although  the  same  be  well  established,  the  court  may 
refuse  to  grant  the  separation  foiiihwith,  and  may  suspend  its  judg- 
ment until  a  further  day,  which  it  appoints  in  order  to  afford  the 
parties  suflBcient  time  to  come  to  an  understanding  and  reconciliation. 
—2  Pigeau,  231 :  2  Duranton,  610  ;  C.  N.,  259.     [I.  303.] 
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CHAPTER  THIRD. 

OF  THE  PROVISIONAL  MEASURES  TO  WHICH  THE  ACTION  FOR  SEPARATION 
FROM  BED  AND  BOARD  MAY  GIVE  RISE. 

200.  The  provisional  care  of  the  children  remains  with  the 
father,  whether  plaintiff  or  defandent,  unless  the  court  or  judge  orders 
otherwise  for  the  greater  advantage  of  the  children. — 4  Pand.  Fran^., 
p.  90,  n.  66 ;  Massol,  Separation,  151  et  seq.  ;  4  Locr6,  Esprit  du,  Code, 
pp.  332  et  seq. ;  C.  N.,  267.     [I.  303.] 

DECISION  : — Where  judgment  of  separation  from  bed  and  board  has  been 
pronounced^  the  husband  cannot,  on  summary  petition,  not  in  a  pending  case, 
without  a  writ  of  summons,  obtain  an  order  to  permit  him  to  see  his  child,  the  cus- 
tody of  which  was  given  to  the  mother — ^Torraxcb,  J — Ex  parte  Pilletd;  Delist ei 
7  L.  N.,  p.  78. 

!d01.  A  wife  sued  in  separation  may  leave  her  husband's  domi- 
cile, and  reside  during  the  suit  in  a  place  indicated  or  approved  of  by 
the  court  or  judge. — Pothier,  518.  [I.  303.] 

ftO^m  Whether  the  wife  is  plaintiff  or  defendant,  she  may 
demand  an  alimentary  pension,  in  proportion  to  her  wants  and  the 
means  of  her  husband ;  the  amount  is  fixed  by  the  court,  which  also 
orders  the  husband,  if  necessary,  to  deliver  to  the  wife  at  the  place 
to  which  she  has  withdrawn,  the  clothing  she  may  require. — Pothier, 
eod.  loc;  2  Pigeau,  216;  2  Duranton,  nn.  595,  612;  C.  N.,  268;  C.  P. 
C,  878.  [I.  303.] 

DECISIONS  : — 1.  Que  lorsqu'un  jugement  a6t6  rendu,  portant  condamnation 
pour  le  paiement  d'une  somme  d6termin66  4  titre  de  pension  alimentaire,  le 
jugement  doit  ^tre  execute  de  la  manidre  ordinaire,  et  que  le  oreancier  ne  pent 
poursuivre  par  voie  d^action  le  recouvrement  de  la  pension  port6e  dans  le  juge- 
ment  Chaonon,  J David  vs.  Dvpaulf  1 3  R.  L.,  p.  425. 

2.  The  wife  sueing  for  separation  from  bed  and  board  is  not  entitled  to  ask 
that  the  Defendant  be  forclO'*ed  from  making  proof  unless  he  pay  the  fees  due 
to  her  attorney. — ^Torrance,  J — McDougallvs.  Scott,  4  L.  N.,  p.  323. 

3.  Que  la  femme  poursuivie  en  separation  de  corps  et  qui  est  sans  ressources 
a  droit  provisoirement  k  une  pension  alimentaire  quoique  par  la  preuve  faite  sur 
la  requite  pour  pension  il  soit  6tabli  que  la  femme  s^est  rendue  coupable  d'adul- 
t^re Gill,  J. — Sabourin  vs.  Fortin,  1 6  R.  L,  p.  56. 

4.  Qu'il  n'y  a  lieu  k  la  revision  devant  trois  juges,  d*un  jugement  rendu  sur 
la  requite  pour  pension  alimentaire,  faite  par  la  femme  dans  une  action  en  B6pa- 
nation  de  corps — C.  R. — Sabourin  vs.  Fortin^  16  R.  L.,  p.  59. 
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SOS*  [If  the  wife  leave  the  place  of  residence  assigned  to  her 
without  the  permission  of  the  court  or  judge,  the  husband  may  claim 
to  be  liberated  from  the  payment  of  the  cJimentaxy  pension ;  he  may 
even  have  her  action  dismissed,  saving  her  recourse,  should  she  refuse 
to  obey  the  order  given  her  to  return  within  a  given  delay  to  the 
place  she  has  thus  quitted.]— 2  Duranton,  n.  578  ;  C.  N.,  269.  [I.  303.] 

304*  A  wife  who  is  in  community  as  to  property,  whether 
plaintiff  or  defendant  in  an  action  for  separation  from  bed  and  board, 
may,  from  the  date  of  the  order  mentioned  in  articles  195  and  201, 
obtain  permission  from  the  court  or  judge,  to  cause  the  moveable 
effects  of  such  community  to  be  attached  for  the  preservation  of  the 
share  which  she  will  have  a  right  to  claim  when  the  partition  takes 
place ;  in  consequence  of  which,  her  husband  is  bound  as  judicial 
guardian,  to  represent  the  things  seized  or  their  vcJue  when  required. 
—2  Toullier,  p.  59 ;  2  Pigeau,  184  ;  1  Maleville,  250  ;  4  Pand.  Fran^., 
94 ;  C.  N.,  270.  [L  303  to  305.] 

DECISION : — An  attachment,  in  an  action  en  separation  de  corps  ei  de  bUnSj 
of  the  hasband'B  moveables,  to  protect  the  Plaintifi's  right  in  the  community, 
was  sustained ^Tobranob,  J. — Gagnon  vs  Lalondet  4  L  N.,  p.  85. 

209*  All  obligations  contracted  by  a  husband,  affecting  the  com- 
munity, and  all  alienations  made  by  him  of  the  imnioveable  property 
of  such  community,  subsequent  to  the  rendering  of  the  order  men- 
tioned in  articles  195  and  201,  are  declared  null,  if  it  be  established 
that  such  obligations  or  alienations  were  contracted  or  made  in  fraud 
of  the  rights  of  his  wife.— 4  Pand.  Franc.,  96.  [L  305.] 


CHAPTER  FOURTH. 

OP  THE   EFFECTS  OF  SEPARATION    FROM   BED   AND   BOARD. 

306*  Separation  from  bed  and  board,  from  whatever  cause  it 
arises,  does  not  dissolve  the  marriage  tie  ;  neither  husband  nor  wife, 
therefore,  can  contreu^t  a  new  marriage  while  both  are  living. — Pothier, 
523.  [I.  305.] 

30T.  The  separation  relieves  the  husband  from  the  obligation 
of  receiving  his  wife,  and  the  wife  from  that  of  living  with  her 
husband ;  it  gives  the  wife  the  right  of  choosing  for  herself  a  domi- 
cile other  than  that  of  her  husband. — Pothier,  522 ;  Bouhier,  Cout. 
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Bourg.,  ch.  22,  n.  201 ;  2  TouUier,  n.  773 ;  Proudhon,  Cours  de  Dr.  Fr., 
ch.  19,  §  3  ;  Massol,  p.  198 ;  4  Pand.  Fran?.,  p.  163.  [I.  305.] 

20^*  Separation  from  bed  and  board  carries  with  it  separation 
of  property  ;  it  deprives  the  husband  of  the  rights  which  he  had  over 
the  property  of  his  wife,  and  gives  to  the  wife  the  right  to  obtain 
restitution  of  her  dowry,  and  of  the  property  that  she  brought  in 
marriage. 

Unless  by  the  judgment  they  are  declared  forfeited,  which  only 
takes  place  in  the  case  of  adultery,  the  separation  also  gives  the  wife 
the  right  to  claim  the  benefit  of  all  the  gifts  and  advantages  con- 
ferred on  her  by  the  marriage  contract ;  saving  the  rights  of  survivor- 
ship, to  which  such  separation  does  not  give  rise,  unless  the  contrary 
has  been  specially  stipulated. — Pothier,  522  ;  4  Pand.  Fran?.,  163-4  ; 
C.  N.,  311,  1452.  [I.  305.] 

!SW9«  When  community  of  property  exists,  the  separation 
operates  its  dissolution,  imposes  on  the  husband  the  obligation  of 
making  an  inventory,  and  gives  to  the  wife,  in  case  of  acceptance,  the 
right  to  demand  the  partition  of  the  property,  unless  by  the  judg- 
ment she  has  been  declared  to  have  forfeited  this  right. — Pothier, 
eod.  hoc. ;  4  Pand.  Fran?.,  eod.  loc.     [I.  305.] 

>^  210«  The  separation  renders  the  wife  capable  of  suing  and 
being  sued,  and  of  contracting  alone,  for  all  that  relates  to  the 
administration  of  her  property  ;  but  for  all  acts  and  suits  tending  to 
alienate  her  immoveable  property,  she  requires  the  authorization  [of 
a  judge.] — Pothier,  eod.  loc. ;  4  Pand.  Fran?.,  164.     [I.  305.] 

AftiendTaent : — 1.  Article  210  of  the  civil  code  is  amended,  so  as 
to  read  as  follows  : 

"  210,  The  separation  renders  the  wife  capable  of  suing  and 
being  sued,  and  of  contracting  alone,  for  all  that  relates  to  the  admi- 
nistration of  her  property ;  but  for  all  acts  and  suits  tending  to 
alienate  her  immoveable  property,  she  requires  the  authorization  of 
her  husband,  or  upon  his  refusal  the  authorization  of  a  judge. — Q.  39 
Vict.,  c.  24. 

21  !•  For  whatever  ea,use  the  separation  takes  place,  the  party 
against  whom  it  has  been  declared,  loses  all  the  advantages  granted 
by  the  other  party.— 2  Pigeau,  233  ;  1  N.  Deniz.,  p.  291  ;  8  Ibid.,  543 ; 
4  Pand.  Fran?.,  135-6;  2  Duranton,  no.  629;  1   Paillet,  Manuel  de 
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Droit  Frangais  (Edit.  Lenormand),  110-1;  Lahaye,  sur  art.  299; 
Massol,  297,  299,  305,  306 ;  4  Anc.  Deniz.,  vo.  Revocation,  386 ;  16 
Merlin,  R^p.  61 ;  2  Nouv.  Pigeau,  571 ;  1  Maleville,  p.  269 ;  C.  N, 
299,  1452.     [I.  305.] 

DECISIONS  : — Les  cours  en  Canada  ont  droit  de  deolarer  la  femme  d6chue 
de  ses  avantages  matrimoniauz,  dans  une  action  en  separation  de  corps  et  de 
bicDS,  pour  cause  d'adult^e Q.  B. — Ckerrier  A  Bender,  3  L.  C.  R.,p.  418. 

2.  An  adulteress  loses  all  the  advantages  granted  to  her  by  her  husbaud  but 
not  her  part  of  the  community,  which  is  regarded,  not  as  a  gift  from  her  husband, 
but  as  representing  what  she  contributed  to^  or  earned,  or  saved  for  the  com- 
munity.— Meredith,  C.  J VHeureux  vs  Boivin,  7  Q.  L.  R.,  p.  220. 

3.  In  an  action  for  s^aration  de  corps  et  de  biens,  for  adultery,  the  wife, 
defendant,  cannot  plead  in  bar  acts  of  adultery  on  the  part  of  the  husband, 
plaintiff. — ^Torrance,  J. — Lefaivre  vs  Bell,  4  L.  N.,  p.  298. 

4.  That  the  wife  commune  en  biens  may  be  declared  by  the  Court  to  have 
forfeited  her  share  in  the  community  when  proved  guilty  of  adultery.  The  Civil 
Code  has  not  altered  the  old  law  in  force  in  this  country,  in  that  respect. — 
BucHANAX,  J — Washer  vs  Hawkins,  11  L.  N.,  p.  266. 

See  cases  noted  at  C.  C,  189,  nn.  2  and  5. 

212*  The  party  who  has  obtained  the  separation,  retains  all  the 
advantages  js^nted  by  the  other,  although  they  may  have  been  sti- 
pulated to  be  reciprocal  and  the  reciprocity  does  not  take  place. — 
2  Pigeau,  233-4  ;  4  Pand.  Fran9.,  135  ;  C.  N.,  300.  [I.  307.] 

DECISION: — ^The  usufruct  of  moveable  property  inherited  by  the  husband 
though  declared  by  the  testator  to  be  inalienable,  non-assignable  and  not 
seizable,  may  be  seized  in  execution  of  a  judgment  of  separation  de  corps,  con- 
demning the  husband  to  pay  to  his  wife  an  alimentary  allowance. — Torrance,  J  — 
Maguire  vs  Huot,  5  L.  N.,  p.  374. 

SIB*  Either  of  the  pai-ties  thus  separated,  not  having  sufficient 
means  of  subsistence,  may  obtain  judgment  against  the  other  for  an 
aUmentary  pension,  which  is  fixed  by  the  court,  according  to  the 
condition,  means  and  other  circumstances  of  the  parties. — Massol,  194  ; 
2  Duranton,  n.  633  ;  4  Pand.  Frany,,  165,  n.  134  ;  2  Pigeau,  234  ; 
2  TouUier,  n.  780  ;  1  Nouv.  Deniz.,  vo.  AlUmnts,  453  ;  Merlin,  Rep., 
vo.  Aliments,  §  3,  p.  176  ;  C.  N.,  301.  [I.  307.] 

DECISION  :  — When  the  judgment  maintains  a  demand  for  separation 
from  bed  and  board,  based  on  the  desertion  of  the  husband  and  his  refusal  to 
support  bis  wife,  the  infidelity  of  the  wife  does  not  deprive  her  of  the  right  to  an 
alimentary  allowance — ^Tait,  J Desmarais  vs  Gagnon,  M.  L.  R.,  3  S.  C,  p.  377. 

5814.  The  children  are  entrusted  to  the  party  who  has  obtained 
the  separation,  unless  the  court,  after  having,  if  it  think  proper,  con- 
sulted a  family  council,   orders,  for  the  greater   advantage  of  the 
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children,  that  all  or  some  of  them  be  entrusted  to  the  care  of  the 
other  party,  or  of  a  third  person. — 2  Pigeau,  233 ;  9  Fenet,  Travaux 
prSp,,  486 ;  Massol,  321-2 ;  1  Paillet,  111  ;  2  Duranton,  580,  n.  636 ; 
1  Rogron,  205  ;  C.  L.,  153  ;  C.  N.,  302.    [I.  307.] 

215*  Whoever  may  be  entrusted  with  the  care  of  the  children, 
the  father  and  mother  respectively  retain  the  right  of  watching  over 
their  maintenance  and  education,  and  are  obliged  to  contribute  there- 
to in  proportion  to  their  means. — 2  Pigeau,  233;  4  Pand.  Fran^., 
140-1 ;  C.  N.,  303.    [I.  307.] 

216*  Separation  from  bed  and  board  judicially  declared  does 
not  deprive  the  children,  issue  of  the  marriage,  of  any  of  the  advan- 
tages allowed  them  by  law  or  by  the  marriage  covenants  of  their 
father  and  mother  ;  but  these  rights  only  become  open  in  the  same 
way  and  under  the  same  circumstances  as  if  there  had  been  no  such 
separation.— 4  Pand.  Fran9.,  142 ;  C.  N.,  304.     [I.  307.] 

SMT«  Husband  and  wife  thus  separated,  for  any  cause  whatever, 
may  at  any  time  reunite  and  thereby  put  an  end  to.  the  effects  of  the 
separation. 

By  such  reunion,  the  husband  reassumes  all  his  rights  over  the 
person  and  property  of  his  wife,  the  community  of  property  is  re- 
established of  right  and,  for  the  future,  is  considered  as  never  having 
been  dissolved. — Pothier,  Mariage,  524.     [I.  307.] 


TITLE  SEVENTH. 

OF   FILIATION. 


CHAPTER  FIRST. 

OF  THF  FILIATION   OF   CHTLPREN   WHO   ARE   LEGITIMATE   OR  CONCEIVED 

DURING    MARRIAGE. 

218«  A  child  conceived  during  marriage  is  legitimate  and  is  held 
to  be  the  child  of  the  husband.  A  child  bom  on  or  after  the  one 
hundred  and  eightieth  day  after  the  marriage  was  solemnized,  <> 
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within  three  hundred  days  after  its  dissolution,  is  held  to  have  been 
conceived  during  marriage. — Authorities  under  next  €Lrticle.  [I.  307.] 
DECISION : — y^pouse  du  demandeur  6tait  acoouch6e  cinq  mois  apr^s  son 
manage.  Le  demandeur  porte  une  action  pour  nourriture  de  b&tard  et  en  decla- 
ration de  paternity  contre  le  defendeur  repute  pdre  de  Penfant.    Jug6,  que  le 

demandeur  n'avait  pas  en  loi  une  action  de  cette  nature  contre  le  defendeur 

C.  ^-^Lamvr<mdt  vi  Dupuis,  M.  O.  R,  p.  71. 

219.  The  husband  cannot  disown  such  a  child  even  for  adul- 
tery, unless  its  birth  has  been  concealed  from  him  ;  in  which  case  he 
is  allowed  to  set  up  all  the  facts  tending  to  establish  that  he  is  not 
the  father. —  8  N.  Deniz,  pp.  5  et  seq. ;  jf  L.  6,  de  his  qui  aui  vd 
aiiem,  jf  L.  11  f.  9,  ad  legem  jvZiaTiam  de  adviteris;  3  Henrys,  liv.  6, 
ch.  5,  qv£st  38,  pp.  850-4 ;  Lebrun,  StLccesa.,  liv.  1,  ch.  4,  sec.  2,  n.  6, 
p.  52 ;  2  Touillier,  n.  789  ;  Merlin,  R^p.,  vo.  LigitimiU,  sec.  2,  §  2, 
nn.  4,5  :  4  Pand.   Fran9.,   186-7  ;  C.  N..  313.     [I.  309.] 

220«  Neither  can  the  husband  disown  the  child  on  the  ground 

of  his  impotency,  either  natural  or  caused  by  accident  before  the 

njarriage.     He  may  nevertheless  disown  it  if,  during  the  whole  time 

fchat  it  may  legally  be  presumed  to  have  been  conceived,  he  were,  by 

^■^^son  of  impotency  not  existing  at  the  time  of  the  marriage,  of 

distance,  or  of  any  other  cause,  in  the  physical  impossibility  of  meet- 

^^  his  wife. — -jf  L.  6,  de  his  qui  sui  vel  alieni  ;  Lebrun,  Stbc.,  liv.  1, 

^  "^^   sec.  2,   nn.  3,  4 ;  3  Henrys,   liv.  6,   c.  5,  quest.  38,  p.  850-854 ; 

^^J^lin,  R^p.,  vo.  L6giti7)\iU,  sec.  2,  §  2  ;  Guyot,  R6p.  vo.  Ldgitimitd, 

P^- 379  et  seq. ;    2  .Toullier,  nn.  791   799;  4  Pand.  Franc;.,  179,  180, 

'^^  '  C.  L.,  208;  C.  N.,  312.  [I.  309.] 

221m  A  child  bom  before  the  one  hundred  and  eightieth  day 
^fter  the  marriage  was  solemnized,  may  be  disowned  by  the  husband. 
— jfL.  12,  de  statu  hominum;  Cod,  L.  4,  de  posthumis  hceredibus; 
Pothier,  Succes.,  p.  8 ;  Guyot,  R^p.,  vo.  Legitimiti,  372 ;  2  Pand. 
Fran?.,  181  ;  2  Toullier,  n.  791 ;  2  Boileux,  62,  66,  67  ;  C.  N.,  314. 
[I.  309.] 

2X2*  Nevertheless  a  child  bom  before  the  one  hundred  and 
eightieth  day  of  the  marriage,  cannot  be  disowned  by  the  husband  in 
the  following  cases : 

1.  If  he  knew  of  the  pregnancy  before  the  marriage ; 

2.  If  he  were  present  at  the  act  of  birth,  or  if  that  act  be  signed 
by  him,  or  contain  the  declaration  that  he  cannot  sigii  ; 
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3.  If  the  child  be  not  declared  viable. — 2  Toiillier,  nn.  821  et 
seq. ;  4  Pand.  Franc,  188-9 ;  Merlin,  vo.  LdgitimitS,  sec.  2,  §  1,  n.  4 ; 
C.  N.,  314.  [I.  309.] 

223*  In  all  the  cases  where  the  husband  may  disown  the  child, 
he  must  do  so  : 

1.  Within  two  months,  if  he  be  in  the  plaxie  at  the  time  of  the 
birth  ; 

2.  Within  two  months  after  his  return,  if  absent  at  the  time  of 
the  birth  ; 

3.  Within  two  months  of  the  discovery  of  the  fraud,  if  the  birth 
have  been  concealed  from  him.— C.  N.,  316  ;  C.  L.,  210.  [I.  309.] 

224.  If  the  husband  die  before  disowning  the  child,  but  still 
being  within  the  delay  allowed  for  so  doing,  the  heirs* have  two  months 
to  contest  the  legitimacy  of  the  child  from  the  time  he  has  taken  pos- 
session of  the  property  of  the  husband,  or  from  the  time  that  the  heirs 
have  been  disturbed  by  him  in  their  possession. — C.  N.,  317  ;  C.  L., 
211.  [I.  309.] 

225.  Such  disavowal,  on  the  part  of  the  husband  or  of  his  heirs, 
must  be  made  by  an  action  at  law,  directed  against  the  tutor,  or  tutor 
od  /"v;,  appointed  to  the  child,  if  he  be  a  minor  ;  and  the  mother,  if 
living,  must  be  made  a  party  to  the  action. — 2  Marcad^,  p.  22  ;  5  De- 
molombe,  nn.  164,  170,  365  ;  4  Pand.  Fran?.,  192-3  ;  5  Locr^,  Esprit 
du  Code,  112  et  seq. ;  Rogron,  sur  art,  318 ;  2  Boileux,  88  ;  2  Toullier, 
nn.  842-3  ;  C.  N.,  318.  [I.  309  to  311.] 

226.  If  the  disavowal  do  not  take  place,  [as  prescribed  in  the 
present  chapter,]  the  child  which  might  have  bf  en  disowned  is  held 
to  be  legitimate. — Consequence  contrario  of  this  chapter.     [I  311.] 

227*  A  child  bom  after  the  three  hundreth  day  from  the  disso- 
lution of  the  marriage  is  held  not  to  be  the  issue  thereof  and  is  ille- 
gitimate.—^  L.  3,  p.  11,  de  suia  et  legit,  hcer. ;  Ferri^re,  Diet,  de  Droit, 
vo.  Naiaaance ;  Guyot,  R6p.,  eodem  verbo ;  Ferri^re,  Cout.  de  Paris^ 
.  art.  118,  glose  3,  sect.  2,  §  1,  nn.  22,  23,  24  ;  Lebrun,  Successions, 
livre  1,  c.  4.  sect.,  n.  12;  Merlin,  R6p.,  vo.  Ligitimitd,  sect.  2,  §  3; 
Favard  de  Langlade.  Conf.  sur  Tart,  315,  vol  2,  p.  273  ;  1  Mai^ville, 
p.  280.     [I.  311.] 
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CHAPTER  SECOND. 

OF  THE   EVIDENCE   OF  THE   FILIATION   OF   LEGITIMATE   CHILDREN. 

ftatH.  The  filiation  of  legitimate  children  is  proved  by  the  acts 
of  birth  inscribed  in  the  registers  of  civil  status. — ff  L.  14  De  proba- 
tionibus ;  Cod.  L.  15  De  probationibus ;  C.  S.  L.  C,  c.  20,  §  13 ;  C.  N., 
319.    [1.311.] 

DECISION : — Dans  I'espdce,  Teztridt  de  baptSme  produit,  prouve  la  poBses- 
wm  d'etat  de  Marguerite  Fraser  oomme  fille  legitime  de  feu  Alexandre  Fraser  et 
\ng61ique  Meadows. — ^Caron,  J. — Fraser  vs  Pouliot,  13  R.  L.,  p.  1. 

But  see  decisions  of  Queen's  Benoh_Q.  B — 8  L.  N.,  p.  178,  12  Q.  L.  R., 
p.  327.— SuPRBMB  Court 4  S.  C.  R,  p.  515  j  10  L.  N.,  p.  12. 

229.  In  default  of  such  act,  the  uninterrupted  possession  of  the 
status  of  a  legitimate  child  is  sufficient. — Cod.  It.  9  de  nv/ptiia ;  4 
Daguesseau,  47e  Plaidoyer;  2  Cochin  {Edit\^2\\  pp.  43  et  seq.;  2  Des- 
peisses,  35 ;  3  Pand.  Fran?.,  198-9 ;  C.  L.,  213 ,  C.  N.,  314.     [I  311.] 

DECISION  :  -Que  Padjudicataire  d'un  immeuble  substitu6,  autoris^  4  garder 
entre  ses  mains  partie  du  prix  de  Padjudication  jusqu'd.  rouverture  de  la  substi- 
tution sous  condition  de  la  rapporter  lors  de  cette  ouverture,  est  116  par  la  recon- 
naissance faite  par  ses  auteurs  de  F^tat  civil  du  grev6  qui  demande  le  rapport  des 
deniers.— Q.  B. — Beaudry  &  Chevalier^  M.  L.  R,  3  Q.  B.,  p.  159. 

280.  Such  possession  is  established  by  a  sufficient  concurrence 
of  facts,  indicating  the  connection  of  filiation  and  relationship  between 
the  individual  and  the  family  to  which  he  claims  to  belong. — Cod., 
L  9,  De  nuptiis ;  N.  Deniz.,  vo.  Etai,  pp.  9  et  seq. ;  1  Bourjon,  pp. 
17-18 ;  2  Cochin,  43  et  seq. ;  2  Daguesseau,  256  ;  2  Toullier,  nn.  871 
et  seq. ;  5  Locre,  Esprit  dAi  Code,  125  et  seq. ;  C.  N.,  321.     [I.  311.] 

281*  No  one  can  claim  a  status  contrary  to  that  which  his  act 
of  birth,  €uxx)mpanied  with  the  possession  conformable  to  such  act, 
gives  him ;  and  reciprocally  no  one  can  contest  the  status  of  him  who 
has  a  possession  conformable  to  his  act  of  birth. — 2  Cochin,  107  ; 
4  Cochin,  345 ;  N.  Deniz.,  vo.  Etat,  (Quest.  d*6tat),  9  ;  2  Toullier, 
n.  881  ;  5  Demolombe,  n.  219  ;  3  Pand.  Fran?.,  p.  200  ;  C.  N.,  322. 
[1.311.] 

DECISION  —Que  Tartiole  231  C.  C,  qui  met  a  Tabri  de  toute  contestation 
d'etat  celui  qui  a  une  possession  conforme  k  son  acte  de  naissanoe,  ne  peut  6tre 
mToqu6  par  les  enfants  naturels.    Qu'en  consequence,  la  possession  d'enfant 
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naturel  jointe  a  one  reoonnaissancey  ne  oonstltue  qu'uiie  presomption  dont  les 
tribunaux  peuvent  tenir  compte  pour  declarer  ou  admettre  la  contestation  des 
int6re886s CogR  d'Appel  dk  Paris — Barrandi  &  Barrandi,  8  L.  N.,  p.  349. 

2S2*  In  default  of  the  act  of  birth  and  of  an  uninterrupted  pos- 
session, or  if  the  child  have  been  described  either  under  false  names, 
or  as  being  the  child  of  unknown  parents,  the  proof  of  filiation  may 
be  made  by  testimony ;  nevertheless  this  evidence  can  only  be  admitted 
when  there  is  a  commencement  of  proof  in  writing,  or  when  the  pre- 
sumptions or  indications  resulting  from  facts  then  ascertained,  are 
suflSciently  strong  to  permit  its  admission. — Cod.,  L.  2,  de  testihus  ; 
L.  6,  defide  imstruTu  ;*L.  9,  de  nuptiis  ;  Arret,  16  mars  1641  ;  Ord., 
1667,  tit.  20,  €Lrt.  14  ;  Guyot,  R6p.,  vo.  Ligitimiti,  s.  2,  §  4,  n.  5  ; 
4  Cochin,  344,  346,  483,  486  ;  Lacombe,  vo.  Etat,  270  ;  C.  S.  L.  C, 
c.  20,  s.  13  ;  Merlin,  R^p.,  vo.  Naissance  ;  Ibid.,  vo.  Qiiest.  d*dtaty  §§  1 
et  seq.  ;  2  Toullier,  n.  883  ;  4  Pand.  Fran?.,  201-202  ;  5  Locr6, 140-1  ; 
C.  N.,  323.  [I.  311.] 

238*  A  commencement  of  proof  in  writing  results  from  the  title- 
deeds  of  the  family,  the  registers  and  papers  of  the  father  and  mother, 
from  public  and  even  private  writings  proceeding  from  a  party  en- 
gaged in  the  contestation,  or  who  would  have  had  an  interest  therein 
had  he  been  alive.— jf.  L.,  29,  de  prohationibus ;  Ord.  1667,  tit.  20, 
art.  14  ;  5  Locr^,  141-2-3  ;  2  Toullier,  nn.  890  et  seq.  ;  Rodier,  sur 
ord.  1667,  tit.  20,  art.  14 ;  C.  S.  L.  C,  a  20,  s.  13 ;  4  Pand.  Fran?.,  203  ; 
C.  N.,  324.  [I.  313.] 

1^4*  Proof  of  the  contrary  may  be  made  by  any  means  of  a 
nature  to  establish  that  the  claimant  is  not  the  child  of  the  mother 
he  claims  to  have,  or  even,  the  maternity  being  proved,  that  he  is  not 
the  child  of  the  husband  of  such  mother. — C.  S.  L.  C,  a  20,  s.  13  ;  1 
Jousse,  ord.  1667,  tit.  20,  art.  1,  p.  344;  2  Toullier,  nn.  820,  893  et 
seq. ;  4  Pand.  Fran?.,  204-5  ;  C.  L.,  216;  C.  N.,  325.  [I.  313.] 

I235«  The  action  of  a  child  to  establish  his  status  is  impre- 
scriptible.— 2  Toullier,  n.  908  ;  2  Marcad^,  pp.  35-6  ;  Lahaie  [sur  art. 
328 :  C.  N.,  328.  [I.  313.] 

236*  This  action  cannot  be  brought  by  the  heirs  of  a  child  who 
has  failed  to  bring  it,  unless  he  died  in  minority,  or  within  five  years 
after  his  majority;  but  they  may  continue  the  action  already 
brought. — fflj.  I,  ne  de  ntatii  defunctoT^um ;  Dunod,  Prescrip.,  part.  2, 
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c  7,  pp.  159  et  seq. ;  2  Henrys,  liv.  4,  Quest.  28 ;  Lacombe,  270-1,  vo. 
Efcat,  n.  4 ;  2  Marcad^,  36  et  seq. ;  1  Biret,  Eo^ie.  du  Code,  102 ;  2 
Toullier,  nos.  911  et  seq. ;  Merlin,  vo.  Ldgitimitd,  see.  4,  n.  1,  pp.  471 
et  seq. ;  C.  N.,  329.  [I.  313.] 

CHAPTER  THIRD. 

OF  ILLEGITIMATE  CHILDREN. 

387.  Children  bom  out  of  marriage,  other  than  the  issue  of  an 
incestuous  or  adulterous  connection,  are  legitimated  by  the  subsequent 
marriage  of  their  father  and  mother. —  Pothier,  Mcvriage,  nn.  408, 
411, 412,  415,  422  ;  Des  Personnea,  tit.  4,  pp.  601-602 ;  Successions, 
sec.  2,  c.  1,  art.  3,  §  5,  p.  20 ;  Fenet-Pothier,  sur  art.  331,  pp.  77-78 ; 
2  Toullier,  n.  924 ;  1  Biret,  Code  Civil,  104 ;  2  Pand.  Fran?.,  p.  80 ; 
2  Marcad6,  43 ;  C.  L.,  217  ;  C.  N.,  331.     [I  313.] 

28S«    Such  legitimation   takes    place    even  in  favor  of  the 

^^ceased  children  who  have  left  legitimate  issue,  and  in  that  case  it 

^^efits  such  issue. — Instil.,  lib.  3,  tit.  1,  §  2,  cl^  hcereditcUibus  quce; 

'^^thier,  Mariage,  n.  413 ;  Ibid,,  Successions,  ch.  1,  sec.  2,  art  3,  §  5, 

JJ^t,  4,p.  23;  2  Pand.  Fran?.,  87;   4>  Ibid.,  223-4;   2  Toullier,  nn. 

^  ^t  seq. ;  C.  L.  218  ;  C.  N.,  332.  [I.  313.] 

280*  Children  legitimated  by  a  subsequent  marriage  have  the 
^ame  rights  as  if  they  were  bom  of  such  marriage. — Pothier,  Ma/ridge, 
a  421 ;  Ibid.,  Successions,  c.  1,  sec.  2,  art.  3,  §  5,  quest.  4,  Lebrun 
Successions,  rm.  16,  17,  p.  24;  2  Toullier,  n;  929 ;  2  Marcad6,  p.  48  ; 
4  Pand.  Fran?.,  225,  228;   C.  L.,  219 ;   C.  N.,  333.   [I.  313.] 

240*  The  forced  or  voluntary  acknowledgement  by  the  father 
or  mother  of  their  illegitimate  child,  gives  the  latter  the  right  to 
demand  maintenance  from  each  of  them,  etccording  to  circumstances. — 
Lacombe,vo.  Bdta/rd,  sec.  3,  no.  6  ;  Guyot,  Rep.,  vo.  Aliments,  318 ;  2 
Boileux,  122  ;  2  Pand.  Fran?.,  229.    [I.  313.] 

DECISIONS  : — 1.  Durant  la  premiere  enfance,  Penfant  naturel  est  laiss^  sous 
les  Boins  et  en  la  possession  de  la  mdre }  mais  api^s  las  premidies  ann^es,  le  pdre 
doit  avoir  Taltemative  de  prendre  son  enfant  aveo  lui  ou  de  continuer  &  en 
payer  Fentretien  &  la  m^re — Q.  B.— Duftow  d:  Hiberi^  17  L.  C.  J.,  p.  290. 

2.  In  an  action  of  seduction,  the  fraU  denireiien  can  only  be  legally  reoo- 
Tored  from  the  date  of  service  of  process,  and  not  from  the  birth  of  the  child. — 
Q.B^OtmpaZ  A  Bonneau,  10  L.  C.  J.,  p.  177. 
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3.  The  mother  of  an  illegitimate  child  (though  she  has  not  been  named 
tutrix)  has  an  action  against  the  father  for  the  support  of  the  child. — C.  R. — 
Btlodeau  vs  Tremblat/j  3  R.  L.,  p.  445. 

4.  Que  Tenfant  naturel  reconnu  de  ses  parents,  quand  m^me  il  serait  par- 
venu &  I'age  de  pourvoir  lui-meme  k  sa  subsistance,  pent  reclamer  d'eux  des 
aliments,  lorsqu'il  est  dans  un  etat  de  d^nument  actuel,  caus^  soit  par  infirmite, 
manque  d'ouvrage  ou  autre  raison  de  m#me  genre. — Q.  B. — ClSment  &  Francis j 
4  Q.  B.  R.,  p.  13,  6  L.  N.,  p.  194. 

5.  Que  dans  notre  droit,  Pautorit^  du  pdre  et  de  la  mere  de  Tenfant  naturel 
est  absolument  egale  -,  que  lorsqu'ils  ne  s'cntendent  pas  sur  sa  garde,  les  tribu- 
naux,  qui  exercent  sur  ce  rapport,  une  autorit^  discr^tionnaire  absolue,  peuvent 
la  donner  k  celui  des  deux  dont  la  conduite  anterieure  fait  esp^rer  de  meilleurs 
soins.— C.  R Coi^vs  Dmaulty  10  Q.  L.  R.,  p.  115. 

6.  The  defendant,  the  father  of  an  illegitimate  child,  was  condemned  to 
pay  for  the  child's  maintenance  until  she  attained  the  age  of  sixteen,  at  the  rate 
of  $72  yearly  until  she  attained  the  age  of  seven,  then  the  sum  of  $96  yearly  until 
she  attained  the  age  of  fourteen  years  and  lastly  the  sum  of  $144  from  that  age 
to  that  of  sixteen  years,  reserving  d  qui  de  droit  the  right  to  sue  for  an  aliment- 
ary allowance  after  she  attained  that  age  should  there  be  need  thereof. — 
WuRTELE,  J. — Cameron  vs  Sieehy  1 1  L.  N.,  p.  234. 

I341.  An  illegitimate  child  has  a  right  to  establish  judicially  his 
claim  of  paternity  or  maternity,  and  the  proof  thereof  is  made  by 
writings  or  testimony,  under  the  conditions  and  restrictions  set  forth 
in  articles  232,  233,  234.— Fournel,  SMuction,  129  et  seq. ;  Merlin, 
R6p.,  vo.  Filiation,  n.  2  ;  2  Toullier,  nos.  937,  967  ;  1  Gin.  pp.  197  et 
seq. ;  C.  N.,  340,  341.  [I.  315.] 

DECISIONS: — 1.  In  an  action  en  declaration  de  patemiti,  where  the  de- 
fendant admitted  the  connection  with  the  mother,  bnt  assigned  a  date  which 
would  disprove  his  paternity  of  the  child,  and  there  was  no  evidence  of  improper 
conduct  of  the  mother  otherwise,  the  Court  will  give  weight  to  her  evidence  that 
the  defendant  was  the  father.  Absolute  certainty  in  such  oases  is  not  required  : 
it  is  sufficient  to  establish  a  strong  probability  that  the  defendant  is  father. — 
Johnson,  J. — Denault  vs  BanvillCj  7  L.  N.,  p.  149. 

2.  Que,  dans  la  recherche  de  la  patemite  par  Penfant  nature!,  la  preuve 
testimonial  ne  pent  Hre  admise  que  lorsqu'il  y  a  un  commencement  de  preuve 
par  ecrit  ou  des  presomptions  ou  indices  resultant  des  faits  constates  avant  Ven- 
quttCj  assez  graves  pour  en  determiner  Tadmission. — C.  R. — Turcotte  vs  Nacki, 
7  Q.  L.  R.,  p.  196. 

3.  The  plaintiff  was  named  tutor  ad  hoc  to  a  natural  child,  upon  advice  of 
family  council,  duly  homologated,  and  in  this  quality  sues  defendant  en  declara- 
tion de  patemite.  Defendant  pleads  that  a  tutor  alone  and  not  a  tutor  ad  hoc, 
has  power  to  bring  this  action.  Held:  That  the  appointment  being  chose  jug^e, 
and  the  defendant  not  having  applied  for  revision  of  judgment,  the  plea  must  be 
overruled. — Loranger,  J. — Auger  vs  Dionne,  13  R.  L.,  p.  332. 

4.  An  action  en  declaration  de  patemite  may  be  maintained  where  it  is 
proved  that  the  defendant  had  connection  with  the  mother  at  the  time,  although 
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it  also  appears  that  others  were  guilty  with  him. — C.  R — Lizoite  vs  DescheneaUf 
6LN.,p.  170. 

5.  Que  la  preuTe  de  paternity  d'un  enfant  natural  ne  peut  se  faire  que  par 
6crit,  ou  par  t^moin,  lorsqu'il  y  a  commencement  de  preuve  par  6crit,  ou  lorsque 
lea  pr§somptions  ou  indices^  resultant  de  fait9  constants,  sont  assez  graves  pour 
en  determiner  Padmission. — C.  R Miller  vs  Lepitrey  15  R.  L,  p.  254. 


TITLE  EIGHTH. 


OF   PATERNAL   AITTHORITY. 

242*  A  child  whatever  may  be  his  age,  owes  honor  and  respect 
to  his  father  and  mother.—;^  L.  9,  de  obsequiis ;  ff  L.  6,  de  in  jus 
vocando ;  Novelle  12,  c.  2  ;  Potliier,  Mariage,  no.  389 ;  Des  persoriTies, 
p.  604 ;  3  Domat,  p.  16  ;  4  Pand.  Fran9.,  317  ;  Pocquet,  Puiss.  pat.  30 ; 
1  Gin.  220 ;  C.  L.,  233  ;  C.  N.,  371.    [I.  315.] 

248*  He  remains  subject  to  their  authority  until  his  majority 
or  his  emancipation,  but  the  father  alone  exercises  this  authority 
during  marriage ;  saving  the  provisions  contained  in  the  act  25  Vict., 
chap  66.  — /  lib.  50,  tit.  16,  L.  196  ;  Iiistitut.,  UK  1,  tit.  2,  12 ; 
Pothier,  Mariage,  nos.  389,  399  ;  Peracyiines,  pp.  604-5  ;  Int.  aux  cout, 
tit.  9,  no.  2 ;  Arrets  de  Lamoignon,  tit.  2,  art.  1  et  seq. ;  2  TouUier, 
nos.  1041-6-9, 1176;  2  Pand.  Fran?.,  305  ;  4  Pand.  Fran?.,  324,  327  et 
seq. ;  C.  L.,  234 ;  C.  N.,  372,  373.     [I.  315.] 

Amendments:  See  those  noted  at  C.  C,  177. 

DECISIONS  : — 1.  A  minor  aged  upwards  of  16  years,  has  a  right  to  choose 
the  person  with  whom  she  will  reside. — Q.  B. — Monk,  J. — Cooper  A  Tanner,  8  L. 
C.J.,p.  113. 

2.  A  father  is  by  law  entitled  to  the  possession,  custody  and  guardianship, 
and  cannot  be  deprived  of  his  minor  child,  except  for  insanity  or  gross  miscon- 
duct; nor  can  he  deprive  himself  of  his  paternal  right,  and  any  contract  to  the 
contrary  cannot  bind  him,  as  it  is  immoral  in  the  eye  of  the  law. — Q.  B. — Barlow 
&  Kennedy,  17  L.  C.  J.,  p.  253. 

3.  The  object  of  habeas  corpus  is  to  see  that  no  person  is  deprived  of  his 
liberty  illegally  or  against  hb  will,  and  not  to  determine  the  respective  rights  of 
parties  over  one  another  and  it  cannot,  therefore,  be  used  by  a  father  to  enforce 
bis  right  to  have  the  custody  of  his  child.  Where  a  minor  child  is  brought  before 
the  judge  under  habeas  corpus,  her  own  statement,  if  of  sufficient  age  to  judge  for 
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herself,  will  be  taken  as  to  whether  she  is  under  restraint  or  not. — Sioppellben  dt 
Hull,  2  Q.  L.  R.,  p.  256. 

4.  As  a  general  rule,  where  a  minor  is  brought  up  before  the  oourt  by  habeas 
corpus,  if  he  be  of  an  age  to  exercise  a  choice,  the  court  leaves  him  to  elect  as  to 
the  custody  in  which  he  will  be. — Semble :  The  above  rule  would  not  apply  in 
the  case  of  a  girl,  under  16,  leaving  the  house  of  her  &ther,  mother  or  other  per- 
son having  lawful  charge  of  her.  Nor  in  the  case  of  a  refractory  child,  under  14^ 
liable  to  be  sent  to  an  industrial  school  under  the  32  Vict.,  c.  17. — ^C.  R. — Begina 
vs  Hull,  3  Q.  L.  R.,  p.  136. 

5.  Que,  dans  notre  droit,  Fautorit^  du  pdre  et  de  la  mdre  de  Penfuitnaturel 
est  absolument  ^gale )  que  lorsqu'ils  ne  s^entendent  pas  sur  sa  garde,  les  tribu- 
naux,  qui  exercent  sur  ce  rapport  une  autorit6  discr^tionnaire  absolue,  peuvent 
le  donner  k  celui  des  deux  dont  la  conduite  ant6rieure  fait  esp§rer  de  meilleurs 
soins C.  R CoU  vs  Denault,  10  Q.  L.  R,  p.  115. 

244.  An  unemancipated  minor  cannot  leave  his  father's  house 
without  his  permission. — Pothier,  Personnes,  tit.  6,  s.  2  ;  Merlin,  R6p. 
vo.  Puis.  pateTn.,  s.  3,  §  6 ;  2  TouUier,  nos.  1046-7  ;  Pocquet,  p.  32 ; 
4  Pand.  Fran?.,  328 ;  C.  L.,  236 ,  C.  N.,  3?4.    [I.  315.] 

DECISION :  Under  the  circumstances  stated,  the  persons  brought  up  nnder 
the  writ  ot  habeas  corpus  being  of  the  ages  of  fourteen  and  seventeen  years  res- 
pectively, the  court  would  not  exert  any  coercion  on  them. — MsREniTH  &  Dobion, 
JJ Riva/rd  vs  Goulet,  1  Q.  L.  R.,  p.  174. 

345.  The  father  and,  in  his  default,  the  mother  of  an  uneman- 
cipated minor  have  over  him  a  right  of  reasonable  and  moderate  cor- 
rection, which  may  be  delegated  to  and  exercised  by  those  to  whom 
his  education  has  been  entrusted. — Pothier,  Personnes,  605  ;  Pocquet, 
32  ;  5  Journal  des  Aud.,  liv.  12,  c.  25  ;  Canadian  Abstract  (Doucet), 
85  ;  Airetfe  de  Lamoignon,  tit.  3,  art  18  ;  Cugnet,  121 ;  Pothier,  Oarde, 
371  ;  Nouv.  Deniz.  vo.  Oarde,  183,  201  ;  2  TouUier,  1050  ;  Fenet- 
Pothier,  85  ;  1  Gin.  224,  227,  242 ;  4  Pand.  Fran?.,  350  et  seq.,  357-8 ; 
C.  L,  236.  [I.  315.] 

DECISIONS  : — 1*  Le  droit  de  correction  accord^  &  Pinstituteur,  ne  doit  fttre 
exerc6  que  dans  le  cas  de  n^cessit^,  et  Beulement  au  degr6  proportionn6  & 
Poffense  et  aux  circonstances,  et  Finstituteur  est  passible  de  dommages-int^rdts 
s'il  excede  ces  homes — Loranobr,  J — Brisson  vs  Lafontaine,  14  L.  C.  R.,  j).  377. 

2.  Schoolmasters  have  a  right  of  moderate  chastisement  against  disobedient 
and  refractory  scholars,  but  it  is  a  right  which  can  only  be  exercised  in  cases 
necessitated  for  the  maintenance  of  school  discipline,  the  interest  of  education 
and  to  a  degree  proportioned  to  offence  committed,  and  any  chastisement 
exceeding  this  limit,  and  springing  from  motives  of  caprice,  anger,  or  bad  temper, 

constitutes  an  offence  punishable  like  ordinary  delicts. — LoBANasR,  J Brisson  vs 

Lafontaine,  8  L.  C.  J.,  p.  173. 
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TITLE  NINTH. 

OF    MINORm',    TUTORSHIP  AND   EMANCIPATION. 


CHAPTER  FIRST. 

OF    MINORITY. 

346*  Persons  of  either  sex  remain  in  minority  until  they  attain 
the  full  age  of  twenty-one  years. — C.  S.  L.  C,  e.  34,  s.  1 ;  4  Pand. 
Fran9.,  474;  10  Fenet,  544  et  seq. ;  C.  N.  388.  [I.  315.] 

247*  Emancipation  only  modifies  the  condition  of  the  minor ;  it 
does  not  put  an  end  to  the  minority,  nor  does  it  confer  all  the  rights 
resulting  from  majority. — Guyot,  R6p.  vo.  EmaTicipation,  pp.  659, 
660.  [I.  315.] 

248*  The  disabilities,  rights  and  privileges  resulting  from 
minority,  the  acts  the  minor  may  do  and  the  suits  he  may  bring,  the 
cases  in  which  he  may  demand  to  be  relieved,  the  mcmner  and  time 
of  making  the  demand,  and  other  like  questions,  are  determined  in 
the  third  book  of  the  present  code,  and  in  the  Code  of  Civil 
Procedure.— C.  C.  P.,  arts.  1193,  1267,  1320.   [I.  315.] 


CHAPTER  SECOND. 


OF  TUTORSHIP. 


SECTION  I. — OF  THE  APPOINTMENT  OF  TUTORS. 

340*  All  tutorships  are  dative ;  they  are  conferred  on  the  advice 
of  a  family  council,  by  a  competent  court  or  by  any  judge  of  such 
comt,  having  civil  jurisdiction  in  the  district  where  the  minor  has  his 
domicile,  or  by  the  prothonotary  of  such  court. — Pothier,  Intr.  av^ 
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Gout,  liv.  1,  tit.  9,  art.  183  ;  Mesl6,  Minoriti,  8,  77,  85,  86,  133  ; 
1  Bourjon,  47  ;  Guyot,  R6p.,  vo.  Tutelle,  313  ;  Lamoignon,  TvieUes, 
p.  8  ;  Pothier,  Peraonnea,  p.  610  ;  Lacombe,  vo.  TiUeUe,  s.  4,  nos.  1,  2, 
p.  774  ;  2  Pigeau,  303  ;  1  Pigeau,  71  ;  34  Geo.  Ill,  c.  6,  s.  9 ;  12  Vict., 
c.  38,  s.  74  ;  14-15  Vict.,  c.  58  ;  16  Vict.,  c.  91  ;  18  Vict.,  c.  17  ;  C.  S. 
L.  C,  c.  86  ;  1  Maleville,  360  ;  4  Pand.  Fran?.,  392,  509  ;  Merder,  De 
tutdia,  5  ;  D6cl.,  15  d6c.  1721  ;  D6cl.,  1  oct.  1741  ;  C.  S.  L.  C,  c.  78 
s.  23.  [I.  317.] 

DECISIONS  : — 1.  Un  pdre  ne  peut  porter  une  action  pour  son  file  mineur 
comme  son  tuteur  naturel,  ni  maintenir  sa  propre  action^  b'U  Pa  jointe  fl  celle 
portee  pour  son  fils  en  telle  quality — ^Duyal,  J. — Petit  vs  Bichette,  2  L.  C.  R., 
p.  367. 

2.  Dans  le  Bas-Canada,  la  tutelle  est  dative,  et  conf^i^e  par  le  juge,  et  non 
par  Pavis  de  parents,  qui  n'est  qu'un  mode  d'enqudte  pour  aider  le  juge  dans 
Pexercice  de  cette  attribution.  CTne  tutelle  n'est  pas  nulle  de  plein  droit  &  raison 
de  ce  qu'un  des  aleux  des  mineurs  n'a  pas  4t6  appel6  &  Tassembl^e  de  parents,  et 
elle  ne  doit  pas  6tre  mise  de  cdt6,  si  Pint^rSt  des  mineurs  n'est  pas  affects  par 
suite  de  cette  omission.  La  tutelle  doit  dtre  d6fer6e  par  le  juge  du  dernier  domi- 
cile du  pdre  d6c^6y  lequel  domicile  reste  celui  des  mineurs.  Dans  le  cas  de  deux 
tutelles  en  deux  juridictions  difierentes,  le  tribunal  appel6  &  prononcer  sur  celle 
qui  a  eu  lieu  dans  sa  juridiotion,  peut  et  doit  ^galement  prononcer  sur  la 
▼alidit6  de  Pautre,  si  elle  est  mise  en  question. — Q.  B. — Beaudet  df  Duntif  5 
L.  C.  R,  p.  344. 

3.  Le  pdre  ne  peut  pas  faire  une  opposition  comme  tuteur  legitime  de  sea 
enfants. — C.  R — Fletcher  vs  Gatignarij  1  L.  C.  J.,  p.  100. 

4.  A  judge  in  the  district  of  Montreal  has  no  jurisdiction  to  take  cogniiance 
of  an  avis  of  relations  taken  in  the  district  of  Iberville,  for  the  election  of  a  tutor 
and  sub-tutor  to  minors  whose  domicile  is  at  Montreal.  The  election  must  take 
place  at  Montreal. — ^Torbanoe,  J. — Ex  parte.  Marcel  Oauthierj  17  L.  C.  J.,  p.  17. 

5.  The  mother  of  a  natural  child  cannot,  without  being  first  named  tutrix 
to  the  child  institute  an  action  against  a  defendant  asking  that  he  be  declared  to 
have  the  civil  status  of  father  to  the  child  3  she  must  either  be  appointed  tutrix 
to  the  child  or  be  joined  in  her  action  by  a  tutor  ad  Aoc.-~Johkson,  J. — Oiroux 
vs  Herbert,  5  R.  L.,  p.  439. 

6.  Des  mineurs  qui  n'ont  jamais  r§sid6  dans  la  province  de  Quebec,  ni  avant 
ni  lore  de  la  nomination  du  tuteur,  peuvent  cependant  y  Stre  pourvus  d'un 
tuteur  en  la  manidre  ordinaire — Q.  B — Brooke  is  Bloom  field,  6  R.  L.  p.  533. 

2.  Que  dans  certains  cas  sp^ciaux  la  femme,  mSme  du  vivant  de  son  mari, 
peut  §tre  nomm^e  tutrice  &  son  enfant  mineur — Mathibu,  J.— Esparto,  Dame 
M.  Delisle,  7  L.  N.,  p.  120. 

3.  The  tutorahip  of  a  widow  to  her  minor  children,  ceases  on  her  second  mar- 
riage. (C.  C.  2168).— Ramsay,  J — Ex  parte,  Grace  Earn,  6  L.  L.  N.,  p.  115. 

See  also  cases  noted  at  C.  C.  290,  304. 

I250.  The  convocation  of  a  family  council  may  be  demanded  by 
all  those  related  or  allied  to  the  minor,  without  regard  to  the  degree 
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of  relationship,  by  the  subrogate-tutor,  by  the  minor  himself  in  cer- 
tain cases,  by  his  creditors,  and  by  all  other  persons  interested. — 
ArrSt^  de  Lamoignon,  tit.  4,  art.  3,  p.  8 ;  Pothier,  Intr,  aux  Gouty 
tit  9,  §  3,  p.  269  ;  Ibid.,  Peraomiea,  tit.  6,  see.  4,  §  2,  p.  610  ;  2  Pigeau, 
301-3 ;  Mesl6,  89 ;  17  Guyot,  K^p.,  316 ;  2  Boileux,  336 ;  7  Demo- 
lombe,  nos.  281,  282  ;  C.  N.,  406.     [I.  317.] 

281«  The  persons  to  be  called  to  a  family  council  are  those  most 
nearly  related  or  allied  to  the  minor,  to  the  number  of  seven  at  least, 
and  taken,  as  equally  as  possible,  from  both  the  paternal  and  the 
maternal  line. — ff  L.  2,  Qui  petant  tutores ;  Arretes  de  Lamoignon,  tit. 
4,  art  4,  p.  8;  Raveau,  5  ;  Pothier,  Intr.  aux  Cont.,  tit.  9,  n.  11  ;  Ibid., 
Personnea,  tit.  6,  sec  4,  art.  1,  §  2 ;  2  Pigeau,  303 ;  Mesl^,  91 ;  17 
Guyot,  p.  317  ;  C.  N.,  407.  [I.  317.] 

DECISIONS  : — 1.  Que  la  composition  d'un  conseil  de  famille  en  partie  par 
dee  amis,  lonqu'il  y  a  suffisant  de  parents,  et  la  nomination  d^un  tuteur  stranger 
ne  soni  pas  des  causes  de  nullity  absolue,  mais  seulement  relative,  et  ne  peuvent 
Stre  invoqu^  utilement  que  lorsque  la  chose  a  ^t6  faite  frauduleusement  et  au 
prejudice  des  droits  des  m  incurs. 

Que  des  mineurs  devenue  msyeurs  ne  peuvent  se  plaindre  de  Tadministration 
de  leur  tuteur,  lorsque  depuis  leur  majorite  ils  ont  accepts  son  compte,  lui  ont 
donn6  une  d6charge,et  ont  fait  act es  d'h6ritiers. — Loraxoer,  J. — Banque  Jacques- 
Cartier  vs  Pinsannault,  M.  L.  R.,  1  S.  C,  p.  18. 

2.  Que  dans  un  conseil  de  famiUe  compoe6  d'amis,  le  d6faut  d'y  avoir  invo- 
que  tons  les  parents  et  allies  r^sidant  dans  le  di8t**ict,  n'entnune  pas  la  nullit6 
des  actes  de  Tassembl^e,  si  d'ailleurs  les  parents  n^y  ont  pas  6t6  syet^matique- 

ment  exclus  et  si  cela  ne  cause  aucun  prejudice  aux  mineurs.— Taschereau,  J 

Caiy  vs  Perreaulij  M.  L.  R.,  1  S.  C,  p.  131.— Q.  B.— 16  R  L.,  p.  148. 

f^ft.  With  the  exception  of  the  mother  and  other  female  ascen- 
dants during  widowhood,  the  relations  must  be  males,  of  the  full  age 
of  twenty-one  years,  and  residing  in  the  district  where  the  appoint- 
ment of  a  tutor  is  to  be  made. — Lamoignon.  An^Ms,  tit.  4,  art.  4,  p.  8 ; 
2  Pigeau,  303  ;  4  Pand.  Fran^.,  513.  [I.  317.] 

253«  If,  however,  a  sufficient  number  be  not  found  in  the 
district,  they  may  be  taken  in  other  districts,  and  even  in  default  of 
relations  of  both  lines,  the  friends  of  the  minor  may  be  called  to  form 
or  to  complete  the  number  required. — Arret6s  de  Lamoignon,  tit.  4, 
art  4;  Pothier,  Persmines,  610;  2  Pigeau,  303;  17  Guyot,  318;  2 
Boileux,  351 ;  C.  N„  409.  [I.  317.] 

2S4*  Persons  related  or  allied  to  the  minor,  (jualitied  to  make 
part  of  the  family  council,  and  who  have  not  been  called,  have  a 
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right  to  attend,  and  to  give  their  advice  as  if  they  had  been  called. — 
2  Pigeau,  303.  [I  319.] 

355*  The  judge  or  prothonotary,  on  petition  of  a  competent 
person,  calls  before  him  the  relations,  connections,  or  friends  of  the 
minor  who  are  to  compose  the  family  council,  and  for  this  purpose, 
grants  an  order  which  is  notified  to  the  parties  at  the  instance  of  the 
person  seeking  the  convocation. — ^C.  S.  L.  C,  c.  86,  ss.  2,  10 ;  c  78,  s. 
23.  [I.  319.] 

256*  If  the  persons  to  be  called  reside  at  a  greater  distance 
than  five  leagues,  the  court,  judge  or  prothonotary  may,  if  requested, 
authorize  a  notary  or  other  competent  person  to  hold  such  family 
council  at  the  place  where  such  parties  reside,  to  administer  the 
necessary  oath,  to  take  their  advice  on  the  appointments  to  be  made, 
and  even  to  administer  the  oath  of  oflBce  to  the  tutor  chosen. — C.  S. 
L.  C,  c.  78,  s.  23  ;  c.  86,  ss.  2,  3.     [I.  319.] 

357*  In  every  case  in  which,  according  to  the  preceding  articles, 
a  judge  may  call  before  him,  or  delegate  the  right  to  call  a  family 
council,  it  is  lawful  for  any  notary,  residing  or  present  at  the  place 
where  the  meeting  is  to  be  held,  without  regeird  to  distance,  to  call  it 
himself  without  the  authorization  of  the  judge,  and  to  act  therein  in 
the  same  manner  in  every  respect  as  if  he  had  been  delegated  by  the 
judge.— C.  S.  L.  C,  c.  86,  ss.  5,  9.     [I.  319.] 

35S«  The  notary  can,  however,  act  in  conformity  with  the  pre- 
ceding article,  only  when  he  is  requested  to  do  so  by  one  of  those  at 
whose  instance  such  council  might  have  been  called  before  a  judge  ; 
and  in  such  case,  the  petitioner  makes  a  declaration  before  the  notary, 
of  the  object  and  motives  of  his  demand,  in  the  same  manner  as  if  it 
were  addressed  to  a  judge.  Of  this  declaration  the  notary  must  draw 
up  an  act  in  writing.— C.  S.  L.  C,  c.-86,  s.  6.  [L  319.] 

I259«  Family  councils  thus  called  by  notaries,  are  composed  in 
the  same  manner  as  those  called  before  a  judge.  It  is  only  in  default 
of  persons  related  or  allied  to  the  minor,  that  his  friends  are  admitted, 
and  this  default  must  be  verified  by  the  notary,  and  mentioned  in  his 
report.— C.  S.  L.  C,  c.  86,  s,  7.  [I.  319.] 

260«  The  declaration  required  by  article  258  is  first  read  to  the 
family  council  ;  the  notary  takes  their  advice  and  draws  up  an  act  in 
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writing  of  their  deliberation,  which  act  must  mention  the  oppositions 
that  were  made,  and  the  different  opinions  which  were  given,  as  also 
the  quality,  place  of  residence,  and  degree  of  relationship  of  those  who 
composed  the  meeting. — C.  S.  L.  C,  c.  86,  ss.  7,  8.  [I.  319.] 

201*  In  all  cases  where  a  family  council  is  called  and  held  by  a 
notary,  whether  delegated  by  a  judge  or  prothonotary  or  not,  such 
notary  is  bound  to  make  a  complete  and  circumstantial  report  of  his 
proceedings  to  the  proper  court  or  judge,  or  prothonotary,  accompanied 
with  the  acts  and  declarations  that  it  is  his  duty  to  draw  up. — C.  S. 
L  C,  c  86,  ss.  2,  7,  9 ;  c.  78,  s.  23.  [I.  321.] 

202.  The  court,  judge  or  prothonotary  receiving  this  report, 
may  homologate  or  reject  the  proceedings  therein  contained,  which, 
without  homologation,  produce  no  effect.  They  may  likewise  make 
any  order  relative  to  such  proceedings  that  they  deem  advisable,  in 
the  same  manner  as  if  the  family  council  had  been  called  l)efore 
them.— [I.  321.] 

263«  In  all  cases  where  a  tutor  has  been  appointed  out  of  court, 
the  court  may,  on  the  petition  of  any  one  entitled  to  have  a  meeting 
of  the  family  council  called,  and  after  having  heard  the  tutor,  cancel 
his  appointment  and  order  a  new  one. — 2  Pigeau,  307-8  ;  C.  S.  L.  C, 
c'se.s.  4.  [1.321.] 

264*  One  tutor  only  is  named  to  each  minor,  unless  he  has 
immoveable  property  in  places  remote  from  one  another,  or  in  diffe- 
rent districts,  in  which  cases  a  tutor  may  be  appointed  for  each  place 
or  district  wherein  such  immoveable  property  is  situated.  These 
tutors  are  independant  of  one  another ;  each  of  them  is  only  liable 
for  that  portion  of  the  property  which  he  has  administered. 

The  tutor  of  the  domicile  of  the  minor  has  the  care  of  his  person. 

Nevertheless,  in  certain  cases,  a  separate  tutor  may  be  appointed 
to  the  person  of  the  minor. 

The  mother  or  other  female  ascendant,  who  has  remarried,  may 
also  be  appointed  joint-tutor  with  her  second  husband. — Arretes  de 
Lamoignon,  tit  4,  arts.  15-16 ;  Pothier,  Int.  aiuc  Cout.,  tit.  9,  n.  12 ; 
Mesl^,  98;  4  Pand.  Fran?.,  462  ;  C.  N.,  417.     [I.  321.] 

DECISIONS  : — 1.  Tant  qu'une  premidre  tutelle  existe,  une  seconde  ne  peut 

•Toir  lieu,  et  tou8  les  aotes  faits  par  un  second  tuteur  sont  nuls — C.  R Motz  vs 

Moreauj  5  L.  C.  R,  p.  433. 

-.  D.  was  appointed  tutor  to  the  minor  children  of  his  son  deceased,  the 
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mother  also  being  dead  ;  subsequently,  the  maternal  grandfather  was  appointed 
tutor  by  a  judge  in  another  district.  Htld^  that  the  appointment  of  second  tutor  is 
invalid,  the  first  appointment  being  still  in  force,  and  that  the  court  sitting  in 
Montreal  cannot  revise  the  appointment  of  a  tutor  in  the  district  of  Three  Rivers. 
Thai  the  appointment  of  a  tutor  dates  from  the  avis  de  parents  and  not  from  the 
homologation  by  the  judge.— Day,  J — Dunn  vs  Beaudet,  M.  C.  R.,  p.  1 8. 

3.  Le  d^cds  de  la  femme  qui  ayant  enfants  a  convole  en  secondes  noces,  et 
avec  laquelle  son  second  man  survivant,  avait  6t6  elu  en  justice  tutor  conjoint  a 
tels  enfants,  entraine  la  d6ch6ance  de  la  tutelle  conjointe,  ou  co-tutelle  du  mari 
lui  survivant. — C.  R.^Breault  vs  Barbeau,  17  L.  C.  J.  p.  48. 

365*  A  tutor  acts  and  administers,  as  such,  from  the  time  of 
his  appointment,  if  it  take  place  in  his  presence,  otherwise  from  the 
time  of  his  being  notified  of  it. — -fi]  L.  1,  §  1,  i)e  adniinisf.  et  periculo 
tatarivm;  Pothier,  Int.  aux  Gout.,  tit.  9,  n.  13;  Arretes  de  Lamoi- 
gnon,  tit.  4,  arts.  56-7-8-9  ;  C.  L.,  297  ;  C.  K,  418.     [I.  321.] 

266*  Tutorship  is  a  personal  office  which  does  not  pass  to  the 
heirs  of  the  tutor.  They  are  simply  responsible  for  his  administra- 
tion. If  they  be  of  age,  they  are  bound  to  continue  such  administi'a- 
tion  until  a  new  tutor  is  appointed. — 1  Bourjon,  p.  70 ;  Mesl6,  p.  221  ; 
C.  N.,  419.     [I.  321.] 

SECTION    II. — OF   SUBHOGATE-TCTORS. 


26T.  In  every  tutorship  there  must  be  a  subrogate-tutor,  whose 
appointment  is  made  by  the  same  act,  and  in  the  same  manner,  and 
is  subject  to  the  same  revision  as  that  of  the  tutor.  His  duties  con- 
sist in  causing  the  act  of  tutorship  to  be  registered,  being  present  at 
the  inventory,  watching  over  the  administration  of  the  tutor,  causing 
his  removal  if  there  be  ground  for  it,  and  in  acting  for  the  interests 
of  the  minor  whenever  they  are  opposed  to  those  of  the  tutor. — Gout, 
de  Paris,  art.  240 ;  Pothier,  PersmiTies,  626-7  ;  Arretes  de  Lamoignon, 
tit.  4,  art.  11;  Mesl^,  103,  170;  4  Anc.  Denizart,  576;  1  Maleville, 
383;  4Pand.  Frang.,  522;  2  TouUier,  nn.  1128  et  seq. ;  C.  L.,  300, 
301 ;  C.  N.,  420,  422  ;  C.  S.  L.  C,  c.  37,  s.  31.     [I.  323.] 

I26S*  The  subrogate-tutor  does  not  of  right  replace  the  tutor, 
when  the  tutorship  becomes  vacant,  or  when  the  tutor  becomes  inca- 
pable of  acting  by  absence  or  any  other  cause,  but  in  these  cases  it 
is  his  duty  to  have  a  new  tutor  appointed,  and  in  default  of  so  doing, 
he  is  liable  to  pay  the  damages  which  may  result  to  the  minor  from 
his  neglect.— Mesle,  653;  C.  N.,  424.     [I.  323.] 
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260*  If  during  the  tutorship  a  minor  happen  to  have  any 
interests  to  discuss  judicially  with  his  tutor,  he  is  for  such  case  given 
a  tutor  ad  hoc  whose  powers  extend  only  to  the  matters  to  be  so 
discussed. — 2  Lange,  148 ;  1  Pigeau,  71 ;  Fenet  Pothier,  95-6 ;  Deniz, 
act  de  notori^t^,  473 ;  16  Merlin,  vo.  Subrog^  Tuteur,  p.  450.  [I.  323.] 

DECISIONS : — 1.  When  a  tutor  ad  hoc  appointed  to  minors  for  the  purpose 
of  protecting  their  interests  in  a  usufruot  bequeathed  to  them,  is  sued  in  an 
action  relating  to  the  usufiruct,  it  is  not  necessary  that  a  tutor  (id  Tioc  be  appointed 
expressly  for  the  piu*pose  of  that  suit. — C*  R. — Forsyth  vs  Williams,  1  L.  C. 
IL,p.  102. 

2.  In  an  action  by  a  widow  for  the  division  (partage)  of  the  community,  the 
minors,  issue  of  the  marriage,  must  be  represented  by  a  tutor  ad  hoc  specially 
appointed  to  answer  such  demand  en  partage — Q.  B. — McTaviah  ii  Pyke,  3  L.  C. 
K,  p.  101. 

3.  Le  mineur  devenu  m^jeur,  appel6  k  reprendre  Tinstance  du  tuteur  ad 
koCf  ne  peut  6tre  condamn6  k  la  reprendre. — C.  B — Corporation  de  St  Norbert 
tPArthdbaska  vs  Champoux,  1  Q.  L.  B.,  p.  376. 

4.  A  tator  ad  hoc  cannot  bring  an  action  for  breach  of  promise  of  marriage 
for  a  minor  who  has  no  tutor,  and  could  he,  he  must  first  register  the  deed  of 
tutorship.— Taschereau,  J. — Brousseau  vs  B4dardy  2  R.  C,  p.  112. 

S70*  The  functions  of  a  subrogate-tutor  cease  in  the  same  manner 
as  those  of  a  tutor.— 4  Pand.  Fran?.,  526 ;  2  Toullier,  n.  1136  ;  C.  N., 
425.  [I  323.] 

S71*  The  provisions  contained  in  sections  three  and  four  of  the 
present  chapter,  apply  to  subrogate-tutors. — C.  N.,  426.  [I.  323.] 

SECTION  III. — OF  THE  CAUSES  WHICH  EXEMFf  FROM  TUTORSHIP. 

S73*  No  one  is  bound  to  accept  a  tutorship,  unless  he  has  been 
called  to  the  family  council  which  elected  him. — Mesl6,  268 ;  Arret  du 
14  Janvier  1641  ;  9  mars  1714;  2  Lapeyrfere,  515 ;  Pothier,  PersonTies, 
610;  1  Malleville,  382;  4  Pand.  Fran?.,  549,  550.  [I.  323.] 

27S.  He  who  is  neither  related  nor  allied  to  the  minor  cannot 
be  compelled  to  accept  the  tutorship,  if  any  one  who  is  related  or 
allied  be  in  a  position  to  take  charge  of  it. — Serres,  Institutes,  liv.  1, 
tit.  25,  §  10  ;  Pothier,  Personnes,  610  ;  1  Bousquet,  526 ;  4  Pand. 
Fran?.,  536 ;  C.  N.,  432.  [I.  323.] 

*74«  Any  person  of  the  age  of  seventy  years  complete  may 
jrefose  to  be  appointed  tutor.     He  who  has  been  appointed  before  he 
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was  of  that  age,  may  be  discharged  when  he  has  attained  it. — Cod.  L. 
unica,  qui  cdate  se  exciisant ;  Instit,  lib.  1,  tit.  25,  §  13 ;  1  Argou,  63; 
Lacombe,  vo.  Tuteur,  778 ;  Arret^s  de  Lamoignon,  tit.  4,  art  37  ;  4 
Pand.  Fran9.,  537  ;  6  Locr6,  Esprit  du  code,  163-4 ;  C.  N.,433.  [I.  323.] 
DECISION  : — Que  P4ge  peut  ^tre  une  raison  pour  refuser  la  tutelle  d'un 
mlDeur,  mais  n'est  pas  une  cause  d'exolusion. —  Jett:^;  J. — Lehceuf  vs  Daoust^ 
M.  L.  R.,  1  S.  C,  p.  227. 

275.  Persons  laboring  uYider  serious  and  habitual  infirmity  are 
exempt  from  being  tutors  ;  they  may  even  obtain  their  discharge  if 
such  infirmity  supervene  after  their  appointment. — Cod.,  L.  unica,  qui 
morbo  se  excusant ;  ff.  L.  11,  40,  de  excus.  tutoruTn ;  Pothier,  Per- 
sonnes,  p.  612  ;  Ibid.,  Int.  tit.  9,  Cout  d'Orl.,  n.  14  ;  1  Argou,  53  ; 
ArrStes  de  Lamoignon,  tit.  4,  art.  37  ;  4  Pand.  Fran9.,  539 ;  C.  L.,317 ; 
C.  N.,  434.  [I.  323.] 

376.  [Two]  tutorships  are, for  any  person,  a  suflBcient  reason  for 
refusing  to  accept  a  third,  other  than  that  of  his  children.  A  husband 
or  father,  who  is  already  charged  with  one  tutorship,  is  not  bound  to 
accept  a  second,  unless  it  is  that  of  his  own  children. — ff.  L.  2,  L.  3, 
de  excus.  tutorum ;  Arret^s  de  Lamoignon,  tit.  4,  art.  48,  p.  16  ;  Pothier, 
Int.  tit.  9,  Cout.  d'Orl.y  n.  14  ;  Ibid,  Personnes,  p.  612  ;  Lacombe,  vo. 
Tuteur,  778  ;  C.  N.,  435.  [I.  325.] 

277.  Those  who  have  five  legitimate  children  are  exempted 
from  any  tutorship  but  that  of  their  own  children.  Children  who 
have  died  leaving  issue  still  living,  are  counted  in  this  number. — 
Pothier,  Int.  tit.  9,  Coitt  d'Orl.,  n.  14 ;  Ibid.,  Personifies,  612 ;  1  Bous- 
quet,  530 ;  Arret^s  de  Lamoignon,  tit.  4,  art.  44-5-6  ;  6  Locr6,  Esprit 
du  code,  174 ;  4  Pand.  Frany.,  544-5 ;  C.  N.,  436.     [L  325.] 

27S.  The  birth  of  children  during  tutorship  does  not  authorize 
its  abandonment. — Pothier,  loc.  cit. ;  Arret6s  de  Lamoignon,  tit.  4, 
art.  46,  53;  1  Bousquet,  532  ;  C.  N.,  437.     [I.  325.] 

1379*  If  the  person  who  has  been  elected  by  a  family  council  be 
present,  he  is  bound,  under  pain  of  forfeiting  his  grounds  of  exemp- 
tion, to  state  them,  in  order  that  their  validity  may  be  determined  at 
once,  when  the  proceeding  takes  place  before  a  court,judgeor  protho- 
notary,  or  in  order  that  they  may  be  reported  to  the  court,  judge  or 
prothonotary  by  the  notary  or  person  delegated,  if  it  be  before  either 
of  these  that  the  family  council  has  been  called. — Lamoignon,  tit,  4 


Digitized  by 


Google 


Of  tiiUyrHhip.—Art  2S0-2S2.  99 

art.  56;  Ferrifere,  TiiieUea,  123;  Mesl^,  269;  C.  N.,  438,  439;  C,  S, 
L  C,  c.  78,  8.  23.     [I.  325.] 

280,  If  the  person  elected  be  not  present,  a  copy  of  the  act  of 
election  is  served  upon  him,  and  he  is  bound,  within  five  days,  and 
under  pain  of  forfeiting  his  grounds  of  exemption,  to  lodge  them  in 
the  office  of  the  court  before  which,  or  before  the  judge  or  prothuuo- 
tary  of  which  the  proceedings  were  had,or  in  the  hands  of  the  notary 
or  party  delegated,  if  it  be  before  either  of  these  that  the  family 
council  was  called,  in  order  that  the  matter  may  be  dealt  with  in 
conformity  with  the  preceding  article. — Arret^s  de  Lamoignon,  tit.  4, 
art.  56 ;  C.  S.  L.  C,  c.  78,  s.  23.     [I.  325.] 

281.  The  decision  given  as  to  the  validity  of  such  grounds  by 
th^  judge  or  the  prothonotary,  out  of  court,  is  subject  to  revision  by 
the  court  whose  judgment  may  also  be  appealed  from  ;  but  during 
the  litigation,  the  person  elected  is  obliged  to  administer  provisionally ; 
and  all  his  acts  of  administration  are  valid,  even  if  he  be  afterwards 
discharged  from  the  tutorship.  —  Arts.  263  &  265  of  this  title  ; 
Lamoignon.  58,  59 ;  C.  S.  L.  C,  c,  86,  s.  4 ;  Ibid.,  c.  78,  s.  23 ;  C-  N., 
440.     [I.  325  to  327.] 

SECTION  IV. — OF  INCAPACriY,   EXCLUSION   AND   REMOVAL   FROM   TUTOR- 
SHIP. 

383.  The  following  persons  cannot  be  tutors  : 

1.  Minors,  except  the  father  who  is  bound  to  accept  the  office, 
and  the  mother,  who  although  a  minor,  has  a  right  to  the  tutorship 
of  her  children,  but  is  not  bound  to  accept  it. — Arretes  de  Lamoignon, 
tit.  4,  art.  23-4-5-7 ;  Anc.  Denizart,  vo.  Tutelle,  769 ;  Mesl6,  247  ;  C. 
K,  442,  §  1.  [I.  327.] 

2.  Interdicted  persons. — Pothier,  Pevfionnes,  611 ;  Anc.  Denizart, 
vo.  TvieUe,  769  ;  Mesl^,  245  ;  ArrSt^s  de  Lamoignon,  art.  36 ;  4  Pand, 
Fran?.,  556  ;  C.  N.,  442,  §  2.  [L  327.] 

3.  Women,  other  than  the  mother  and  female  ascendants,  who 
are  entitled,  during  their  widowhood  and  in  the  case  provided  for  an 
the  last  paragraph  of  article  264,  to  the  tutorship  of  their  children 
and  grandchildren,  but  are  not  bound  to  accept  it. — Pothier,  Per- 
8onnes,  pp.  602,  611 ;  Arretes  de  Lamoignon,  art.  24-5-6  ;  Novel,  111, 
c  5  ;  Ferriere,  TtUeUes,  56  ;  Mesl6,  245 ;  Anc.  Denizart,  vo.  Tutelle,  769 ; 
2  Pigeftu,  306 ;  4  Pand.  Fran?.,  558  ;  C.  L.  442  ;  C.  N.,  442.  §  3.  [I.  327] 
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4.  All  those  who  themselves  or  whose  father  and  mother  have 
against  the  minor  a  suit  at  law  involving  his  status,  his  fortune,  or  an 
important  portion  of  it. — Arr^t^s  de  Lamoignon,  art.  42 ;  Mesl6,  252-3 ; 
1  Bousquet,  537-8 ;  1  Maleville,  398-9 ;  4  Pand.  Fran9.,  444-5,  C.  N., 
442,  §  4.  [I.  327.] 

DECISIONS  : — 1 .  The  father  of  an  interdicted  person  ought  of  right  to  be 
appointed  his  curator,  in  the  absence  of  any  grave  objection  to  such  appointment, 
even  when  the  majority  of  {he  conseU  defamille  thinks  otherwise ;  and  insolvency 
in  not  of  Itself  a  legal  objection  to  such  appointment — Q.  B. — Dufaux  S  Robillard, 
20L.C.J.,  p.288. 

2.  Une  tutelle  oJ  hoe  a  un  mineur  dont  le  pere  vivant  et  idome  eut  pu  dtre 
nomm6  tuteur,  est  nulle. — C.  R. — Corporation  de  St  Norbert  d^Arthdbaaka  vs 
ChampouXf  I  Q.  L.  B.|  p,  376. 

3.  The  mother  of  a  minor  of  twelve  years  of  age,  the  father  being  dead,  is 
entitled  to  the  charge  of  her  child,  unless  it  appear  that  she  is  disqualified  by 
misconduct,  or  is  unable  to  provide  for  the  child. — Kamsay,  J. — Ex  parte,  Orace 
flam,  6L.N.,  p.  115. 

4.  Que  dans  certains  cas  sp^ciaux  la  femme^  meme  du  vivant  de  eon  mari, 
pent  §tre  nommSe  tutrice  k  son  enfant  mineur. — ^Mathibu,  J. — Ex  parte  Dame 
if.  DcZwZe,  7  L.N.,  p.  120. 

5.  The  tutorship  of  a  widow  to  her  minor  children,  ceases  on  her  second 
marriage.  (C.  C,  2168.) — Casault,  J,—Courteau  vs  Gauthierj  10  L.  N.,  p.  98. 

6.  Que  I'dgd  peut  §tre  une  raison  pour  refuser  la  tutelle  d'un  mineur 
(C.  C.  274)  mais  n'est  pas  une  cause  d'exclusion.  Que  Tincapacit^  d'un  homme, 
pour  ^tre  une  cause  d'exclusion  de  tutelle,  doit  etre  telle  qu^elle  le  rend  inapte 
fl  cDnduire  ses  affaires  et  celles  d'autrui. — ^jBTxfi,  J. — LeboBuf  va  J)aouatj  M.  L. 
R,  1  S.  C,  p.  227. 

7.  Qu*un  aubain  ne  peut  ^tre  nomme  tuteur  ou  curateur,  et  que,  dans  rintS- 
tH  de  Pinterdit,il  nepourra  se  faire  nommer  a  cette  charge  en  se  faisant  pendant 
Pinstance  naturaliser  sujet  anglais,  si  son  intention  n^est  que  de  demeurer  tem- 
porairement  dans  le  pays — Loranoer,  J. — Driscoll  vs  O^Rourke^  M.  L.  R.,  1  S.  C. 
p.  311. 

283*  Mothers  and  grandmothers  who  have  been  appointed  to  a 
tutorship  during  their  widowhood,  are  deprived  of  it  from  the  day 
on  which  they  contract  a  second  marriage ;  and  if  the  minors  have  not 
been  provided  with  another  tutor  prior  to  such  marriage,  the  husbands 
of  such  mothers  or  grandmothers  remain  responsible  for  the  adminis- 
tration of  the  property  of  the  minors  during  the  second  marriage, 
even  if  there  be  no  community. — Arret^s  de  Lamoignon,  tit.  4,  arts. 
29,  32  ;  Mesl^,  112,  114;  Merlin,  R^p.,  vo.  Tutelle,  s.  3,  n.  3.     [I.  328.] 

DECISION  : — Le  mari,  61u  en  justice,  tuteur  conjoint  avec  sa  femme,  veuve 
en  premieres  noces,  aux  enfants  de  cette  demidre,  ne  peut  pas  repr^senter  ces 
enfants  dans  un  partage,  aprds  la  mort  de  leur  m^re,  dans  lequel  il  est  lui>mem& 
personnellement  int^ress6.  SemhUj  que  le  d^cds  de  la  mdre  des  mineurs  entratod 
]^  d^cMance  d'une  telle  tutelle, — C,  ^-^BrauU  va  Barb^auj  3  R.  L.,  p.  384., 
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2^4*  Condemnation  to  an  infamous  punishment  carries  with 
it  by  law  exclusion  from  tutorship ;  it  also  entails  removal  from  a 
tutorship  previously  conferred. — Lamoignon,  art.  36  ;  Mesl^,  236-7  ; 
Serres,  iTistituts,  86  ;  Laroche,  liv.  4,  tit.  9,  art.  4  ;  1  Bousquet,  539 ; 
4  Pand.  Fran9.,  559  ;  C.  N.,  443.     [I.  327.] 

DECISION : — ^Que  la  d6confiture  et  rinsoIvabilit6  no  sont  pas  des  moti&  de 
deatituiion  de  iuielle  et  quUl  &ut  des  raisons  trds  graves  pour  autoriser  un  tribu- 
nal k  destituer  un  pdre  de  la  tutelle  de  ses  enfants ^Tasohbrbau,  J.^Charbon- 

neau  vs  CharbonneaUf  M.  L.  K,  2  S.  C,  p.  121. 

For  cases  showing  sufficient  cause  for  the  removal  of  an  executor,  see 
C.C.  917. 

285.  The  following  persons  are  also  excluded  from  tutorship, 
and  even  may  be  deprived  of  it  when  they  have  entered  upon  its 
duties  : 

1.  Persons  whose  misconduct  is  notorious  ; 

2.  Those  whose  administration  exhibits  their  incapacity  or  dis- 
honesty.— ff  L.  5,  L.  8,  de  stuspectia  ;  Pothier,  Peraonnes,  621 ;  Mesl6, 
226-8;  1  Bousquet,  539  et  seq.;  4  Pand.  Fran?.,  560;  C.  N.,  444. 
[I.  329.] 

DECISION  : — A  tutelle  will  not  be  set  aside,  on  the  petition  of  the  mother  of 
minora,  upon  the  ground  that  the  tutor  appointed  is  not  a  relation,  if  it  appear 
that  the  mother,  from  her  habits  and  character,  is  totally  unfit  to  be  appointed 
tutrix  herself,  and  that  there  is  no  objection  to  the  fitness  of  the  tutor  appointed^ 
and  that  there  has  been  no  irregularity  in  the  proceedings  for  his  appointment 
and  that  there  are  no  other  relatives  of  the  minors  within  the  jurisdiction  of  the 
court  except  the  mother.— Badolet,  J. — Mitchell  vs  Brovm,  3  L.  C,  J.,  p.  111. 

286*  Actions  for  the  removal  of  tutors  may  be  brought  before 
the  court,  by  any  one  related  or  allied  to  the  minor,  by  the  subrogate- 
tutor,  or  by  any  other  person  having  an  interest  in  such  removal. — 
Lamoignon,  art.  115  ;  Mesl6,  229  ;  12  Vict.,  c.  38,  §  14  ;  1  Bousquet, 
542-3-6  ;  4  Pand.  Fran9.,  563  ;  C.  N.,  446,  448.  [I.  329.] 

DECISIONS  : — 1.  A  stranger  has  no  legal  qualit4  to  hving  an  action  en  desti- 
tution de  tutelle.^C.  IL^O'Meara  vs  McCleverty,  1  L.  C.  J.,  p.  195. 

2.  A  person  not  of  kin  or  a  relative  to  the  minor  has  a  right  to  present  a 
petition  en  destitution  de  tutelle^  when  the  minor  has  no  kin  or  relative  within 
Canada_SifiTH,  J. — Dooley  vs  Wardleyy  3  L.  C.  J.,  p.  72. 

3.  The  proper  mode  of  proceeding  to  destitute  a  tutor  is  by  petition. — 
Badglet,  J. — Stephen  vs  Stepheuj  1  L.  C.  L.  J.,  p.  98. 

4.  A  tutor  cannot  be  impleaded  except  by  writ  in  the  ordinary  form. — 
ToBKAKOB,  J.—  Ex  parte  Isidore  Daoust  &  Lehceuf,  7  L.  N.,  p.  69. 

5.  Qae  lorsqu'un  tuteur  est  absent,  un  autre  tuteur  peut  dtre  nomm6,  sur 
production  d*affidavits  constatant  cette  absence,  et  qu'il  n'est  pas  nScessaire  qu'il 
y  ait  pouTBuite  pour  faire  declarer  Tabsence — Mathibu,  J — Ex  parte,  Noel  Marcil 
12  R.  L.,  p.  644, 
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2S7«  The  removal  of  a  tutor  can  only  be  ordered  upon  the 
advice  of  a  family  council,  which  Is  composed  in  the  same  way  as  for 
his  appointment,  and  is  called  in  such  manner  as  the  court  directs. — 
Lamoignon,  art.  115  ;  Mesl6,  229  ;  1  Bousquet,  543  ;  4  Pand.  Fran?., 
564-5.  [I.  329.] 

DECISION  :  — A  tutor  must  be  superseded  in  the  maimer  directed  by  the 
statute  41  Geo.  Ill,  c.  7,  s.  18,  but  an  appeal  is  the  proper  remedy  if  the  appoint* 
ment  of  the  tutor  has  not  been  regularly  made.  The  action  en  destitution  lies  for 
subsequent  misconduct  in  the  tutor.— K.  B. — Darvault  vs  Foumierj  3  R.  de  L.y 
p.  365. 

2S8«  The  judgment  of  removal  must  contain  the  grounds  on 
which  it  is  founded,  and  order  the  rendering  of  an  account  and  the 
appointment  of  a  new  tutor,  who  is  appointed  with  the  usual  formali- 
ties so  soon  as  the  judgment  becomes  executable  either  by  acquies- 
cence, by  want  of  appeal  in  due  time,  or  by  its  being  confirmed  in 
appeal.— C.  S.  L.  C,  c,  83,  s.  39  ;  C.  N.,  447.     [I.  329.] 

ftH9.  During  the  litigation,  the  tutor  sued  retains  the  manage- 
ment and  administration  of  the  person  and  of  the  property  of  the 
minor,  unless  the  court  orders  otherwise. — Lamoignon,  art.  116  ;  1 
Bourjon,  70,  n.  197 ;  1  Du  Pare  PouUain,  341 ;  2  TouUier,  355  ;  4 
Pand.  Fran?.,  564-6  ;  2  Boileux,  391 ;  1  Bousquet,  546  ;  2  Valette  sur 
Proudhon.  350,  note  a ;  7  Demolombe,  301 ;  1  Maleville,  397.  [I.  329.] 

DECISION  : — 1.  Que  bien  que  Taction  en  destitution  de  tutelle  n'enl^ve 
pas  au  tuteur  I'administration  des  biens  du  mineur,  il  est  de  principe  de  ne  pas 
lui  laisser  la  disposition  des  capitaux  tant  que  cette  action  est  pendante. — jEmtj 
J Lebceufva  Grand  Trunk  Ey.j  M.  L.  R.,  3  S.  C,  p.  272. 

SECTION  V. — OF  THE  ADMINISTRATION  OF  TUTORS. 

I290.  A  tutor  has  the  care  of  the  person  of  his  pupil,  and  repre- 
sents him  in  all  civil  acts. — Pothier,  Personnea,  pp.  614,  620 ;  Ibid., 
Droit  de  proprUU,  nn.  7,  266  ;  Ihid.,  int.  Gout.  d*Orl.,  tit.  9,  n.  15  ; 
4  Anc.  Deniz.,  vo.  Tutelle,  nn.  61-4 ;  1  Argou,  61 ;  1  Bousquet,  549. 
[I.  329.] 

He  is  bound  to  manage  his  property  like  a  prudent  adminis- 
trator, and  is  liable  for  the  damages  which  may  result  from  bad 
management. — Pothier,  Perammes,  620 ;  4  Anc.  Deniz.,  772 ;  1  Bous- 
quet, 550-1 ;  Fenet  Pothier,  103 ;  4  Pand.  Fran9.,  565-6.  [I.  329.] 

He  can  neither  buy  the  property  of  his  pupil,  nor  take  it  on 
lease,  nor  accept  the  transfer  of  any  right  or  any  debt  against  his 
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pupil. — Pothier,  Persiymie^,  G20  ;  Mesl6,  153-4  ;  4  Anc.  Deniz.,  772-4 ; 
Novel,  72,  c.  5;  Lamoignon,  tit.  4,  art.  91,  96;  1  Bousquet,  553-4; 
Louet  et  Brodeau,  Lettre  T,  n.  4 ;  6  Cochin,  528 ;  C.  N.,  450.    [I.  329.] 

A'inendment : — The  act  intituled  "  An  act  to  consolidate  and 
"  amend  the  law  to  secure  to  wives  and  children  the  benefit  of 
"  assurcuices  on  the  lives  of  their  husbands  and  parents,"  modifies  the 
last  paragraph  of  this  article  by  the  following  enactment. 

It  shall,  nevertheless,  be  lawful,  should  the  trustee  or  trustees, 
executor  or  executors,  or  tutor  think  fit,  to  advance  the  insurance 
money,  or  to  dispose  of  the  investments  and  advance  the  proceeds  to 
any  minor  child  during  his  or  her  minority,  for  the  establishment, 
advancement  or  preferment  in  the  world,  or  for  the  settlement  in 
marriage  of  such  child. — Q.  41-42  Vict.,  cap.  13,  s.  22. 

DECISIONS  : — 1.  No  action  lies  against  a  tutor  personally  upon  a  contract 
into  which  he  entered  solely  on  behalf  of  his  pupil.— K.  '&,^^TurcoUe  vs  Gameauj 
1  R,  de  L.,  p.  350. 

2.  If  there  is  no  special  undertaking  or  personal  covenant  on  the  part  of  a 
tutor,  when  acting  for  his  pupil,  it  is  the  minor  who  contracts  by  the  ministry  of 
the  tutor  ;  no  action,  therefore,  can  be  maintained  for  damages  against  a  tutor, 
for  breach  of  a  contract  of  marriage  by  him  executed  for  and  on  the  behalf  of  his 
pupiL — K.  B. — Turcotie  vs  Gameauj  2  R.  de  L.,  p.  125. 

3.  No  action  of  damages  can  be  maintained  against  a  tutor  for  a  breach  of 
his  contract  by  which  he  engaged  to  marry  his  pupil  to  the  plaintiff. — K.  B. — 
Chaboi  vs  Morrisetj  2  R.  de  L.,  p.  206. 

4.  A  minor  cannot  be  impleaded  in  his  own  name  for  necessities  for  which 
he  is  liable  ;  the  action  must  be  brought  against  the  tutor. — Duval  &  Mbrbdith, 
J.  J,.^Cooper  vs  McDougalj  4  L.  C.  R.,  p.  224. 

5.  Un  inventaire  fait  sans  y  appeler  le  premier  tuteur  est  nul. — Q.  B. — 
Moreau  &  Moiz,  7  L.  C.  R.,  147. 

6.  Une  action  port^e  centre  un  dSfendeur  mineur,  lors  de  TSmanation  du 
writ,  mais  msjeur  lors  de  sa  signification,  doit  Stre  renvoy^e  sur  exception  k  la 
forme. — ^Mokdelet,  J. — Chalifoux  vs  Thouin,  2  L.  C.  J.,  p.  187. 

7.  Dans  une  action  pour  seduction  intentee  centre  un  fils  mineur,  en  decla- 
ration de  patemite,  et  centre  son  p^re,  tant  en  sa  quality  de  pere  qu'en  celle  de 
son  tuteur  naturel,  le  fils  mineur  n^est  pas  legalement  represents,  et  ne  pent  6tre 
appele  k  tester  en  jugement  et  k  r6pondre  k  Paction. — Q.  B. — Hislop  <fc  Emerickj 
9  L.  C.  R.,  p.  203. 

8.  By  law  the  power  of  a  tutor  over  the  property  of  a  minor  does  not  extend 
beyond  that  of  simple  administration. — Q.  B. — Bank  of  Montreal  &  Simpson,  10 
L.  C.  R.,  p.  225.    Privy  Council 14  Moore's  P.  C.  Rep.  p.  432,  11  L.  C.  R.,  p.  377. 

9.  The  curator  to  a  lunatic  or  insane  person  cannot  remove  him  from  his 
domicile  to  an  hospital  or  asylum  without  the  authority  of  the  court,  acting  on 
the  advice  of  his  relations  or  friends. — Dorion,  J. — Ex  parte,  Cahill,  18  L.  C.  J., 
p.  270. 

10.  The  Plaintiff  was  named  tutor  ad  hoc  to  a  natural  child,  upon  advice  of 
faoiily  council,  duly  homologated,  and  in  this  quality  sued  defendant  en  d^lara- 
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iion  de  paternity.  Defendant  pleads  that  a  tutor  alone  and  not  a  tutor  ad  hoc  has 
power  to  bring  this  action.  Held, — ^That  the  appointment  being  chose  jugSe^  and 
the  defendant  not  having  applied  for  revision  of  judgment,  the  plea  must  be 
overruled. — Loranoer,  J. — Auger  vs  Dionne^  13  B.  L.,  p.  332. 

11.  Qu'une  action  en  dommages-int^rets,  pour  seduction  d'une  fiUe  mineure 
et  en  declaration  de  patemite  de  Penfant  n6  du  commerce  chamel  de  cette  fille 
avec  le  d^fendeur,  et  en  r^lamation  d'une  pension  alimentaire,  ne  pent  §tre 
port^e  par  un  tuteur  ad  hoc,  sans  Passistance,  des  pdre  et  mdre  ou,  k  leur 
d6faut,  du  tuteur  ordinaire  de  la  fille. — Tasohbrbau,  J.  —  ValUe  vs  Ltrouxj 
14  R.  L.,  p.  553,  30  L.  C.  J.,  p.  271,  M.  L.  R.,  2  S.  C,  p.  196. 

12.  The  persons  in  whose  favour  a  property  is  substituted  are  entitled  to 
intervene  for  the  protection  of  their  interests,  in  an  action  directed  against  a 
trustee  administering  the  property  under  a  marriage  contract,  to  have  him  remo- 
ved from  the  position  of  trustee  and  to  compel  him  to  account,  and  a  tutor  ad 
hoc  may  be  appointed  to  represent  substitutes,  who  are  minors,  for  the  purposes 
of  making  such  intervention.  The. article  269  C.  C.  is  not  exclusive  of  all  exten^ 
sion Q.  B Larue  <fe  Rairay^  9  L.  N.,  356, 12  Q.  L.  R.,  p.  258, 14  R.  L.,  p.  614. 

13.  La  mdre  d'un  enfant  mineur,  ne  pent  en  cette  quality  seule,  instituer 
pour  lui,  comme  sa  tulK*ice  matemelle,  aucune  action,  sans  §tre  nomm6  sa 

tutrice. Mathibu,  J.^Wilhelmy  vs  Brisebois,  27  L.  C.  J.,  p.  175,  6  L.  N.,  p.  276, 

12  R.  L.,  p.  424. 

14.  A  tutor  has  no  right  to  carry  on  trade  in  the  name  of  the  minor,  and  a 
minor  may  be  freed  from  idl  responsibility  for  such  trading,  by  simply  pleading 
the  nullity  thereof,  without  alleging  or  proving  lesion. — ^Papinbau,  J. — Levin  vs 
Trahanif  27  L.  C.  J.,  p.  213,  6  L.  N.  p.  242. 

15.  Que  le  pdre  qui  n'apas  6t6  nomme  tuteur  k  son  enfant  mineur,  n'a  pas 
le  droit  d'intenter  pour  lui  une  action  pour  gages,  k  moins  qu41  n'ait  lui-mSme 
lou6  les  services  de  son  enfant  au  d^fendeur.  Que  la  reconnaissance  de  la  dette 
par  le  d^fendeur  au  pdre  ne  peut  valoir,  parcequ'une  telle  reconnaissance  ne  pent 
faire  revivre  une  dette  qui  n'a  jamais  6t6  due  au  pdre. — Casault,  J.-li?enaud  va 
Vussauli,  6  Q.  L.  R,  p.  259,  4  L.  N.,  p.  63. 

16.  Que  le  mineur  n'a  pas  le  libre  exercice  de  ses  droits  pour  ester  en  jus- 
tice et  qu'il  ne  peut  dtre  poursuivi  en  son  nom,  m§me  pour  des  choses  nScessai- 
res. Caron,  J. — Morgan  vs  LeBouiilUerj  5  Q.  L.  R.,  p.  212. 

17.  Qu'un  tuteur  ne  peut  Stre  locataire  des  biens  de  son  pupille. — Q.  B. — 
D'Orsonnens  &  Chrisiin,  30  L.  C.  J.,  p.  9,  4  Q.  B.  R.,  p.  253,  14  R.  L.,  p.  253. 

18.  See  also  case  of,  Q.  B — Terrien  &  Labont^,  2  Q.  B.  R.,  p.  94,  noted  at 
C.  C,  942,  1484. 

19.  The  father  cannot  bring  in  his  own  name  an  action  for  damages  arising 
from  the  seduction  of  his  daughter,  a  minor. — Q.  B. — Taylor  d;  Neillj  13  Q.  L.  R., 
p..  195. 

See  also  cases  noted  at  C.  C.  249  &  304. 


291«  A  tutor  as  soon  as  his  appointment  is  known  to  him,  and 
before  acting  under  it,  must  make  oath  to  well  and  truly  administer 
the  tutorship. — Cod,  L.,  27,  De  episcopis  et  cler, ;  1  Argou,  55-6  ;  4  Anc. 
Deniz.,  772 ;  Lamoignon,  tit.  4,  art.  57  ;  Pothier,  Personnes,  618  ;  Und., 
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Govi,  d:OrL,  Int.  au  tii  9,  n.  13  ;  Ord.,  1579  ;  Papon,  liv.  15,  tit.  5,  art.  4 ; 
4  Pand.  Fran9.,  565.    [I.  331.] 

292*  As  soon  as  he  has  taken  the  oath,  the  tutor  demands  the 
removal  of  seals,  if  they  have  been  affixed,  and  proceeds  forthwith 
to  the  taking  of  an  inventory  of  the  property  of  the  minor,  in  pre- 
sence of  the  subrogate-tutor. 

If  anything  be  due  to  him  by  the  minor,  the  tutor  must  declare 
it  in  the  inventory,  on  pain  of  forfeiting  his  claim. — Pothier,  Per- 
sonnes,  618 ;  Lamoignon,  arts.  60,  63,  65 ;  Mesl6,  122-3 ;  1  Argou, 
56  ;  Lacombe,  vo.  Tuteur,  n.  4,  p.  781 ;  Domat,  liv.  2,  tit.  1,  s.  3,  n.  10 ; 
1  Gin.,  322  ;  C.  K,  451 ;  Novel.  72,  c.  4;  Papon,  liv.  15,  tit.  5,  n.  2;  1 
Fr^minville,  TvMles,  n.  208  ;  4  Anc.  Deniz.,  772,  n.  65 ;  2  Henrys, 
Lamoignon,  tii  4,  art.  68  ;  1  Bousquet,  556 ;  1  Gin.,  323  ;  2  Proudhon, 
357-359  ;  C.  N.,  451.     [I.  331.] 

DECISIONS  :•— 1.  Where  a  tutor  did  not  mention  that  a  note  of  $600  was 
due  to  hun,  he  could  not  charge  it  in  his  acoount — ^Q.  B. — Prince  dt  Oagnon,  2 
Q.  B.  R,  p.  74. 

2.  Que  Pinventaire  fait  par  le  tuteur  des  biens  dont  il  a  la  gestion  est  valable, 
bien  que  le  tuteur  ait  omis  d'en  signer  toutes  les  vocations,  si  cet  inventaire  a6t6 
rtgulidrement  clos  en  justice. — Q.  B. — OrSgoire  &  OrSgoire,  4  Q.  B,  K.,  p.  308,  30 
L  a  J.,  p.  286,  12  Q.  L.  R,  p.  32,  M.  L.  R.,  2  Q.  B.,  p.  228.— Suprbmb  Court.—  9  L. 
N.,  p.  410. 

293*  Within  the  month  which  follows  the  closing  of  the  inven- 
tory, the  tutor  causes  €dl  the  moveable  effects,  except  those  which  he 
is  aUowed  or  bound  to  keep  in  kind,  to  be  sold  by  public  auction,  in 
presence  of  the  subrogate-tutor,  and  after  due  publications,  which 
must  be  mentioned  in  the  minute  of  sale. — Cod.,  L.  22,  L.  24,  De  adwA- 
nistrcUione  tutorv/m ;  Ord.,  1566,  art.  102  ;  Serres,  78  ;  Lamoignon, 
tit.  4,  art.  70  ;  4  Anc.  Deniz.,  772-3  ;  2  Henrys,  liv.  4,  quest.  112  ; 
Mesl6, 136  ;  1  Gin.,  323  ;  4  Pand.  Fran9.,  574  ;  C.  N.,  452.  [I.  331.] 

294.  Within  the  six  months  which  follow  such  sale,  the  tutor 
after  discharging  the  debts  and  other  liabilities,  must  invest  whatever 
money  remains  in  his  hands,  whether  it  proceeds  from  the  sale,  or  is 
found  upon  making  the  inventory,  or  is  subsequently  received  from 
the  debtors  of  the  minor. — 1  Argou,  57  ;  Lamoignon,  art.  99 ;  Pothier, 
Personnes,  619  ;  4  Anc.  Deniz.,  772  et  seq. ;  1  Gin.,  325.  [L  331.] 

Armndmenta : — 1.  Li  this  act  the  word  "  administrator  "  means 
and  includes  any  institute  in  whatever  degree  under  a  substitution, 
howsoever  created,  and  any  executor  under  any  will,  and  any  tutor 
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or  curator,  having  as  such  the  possession  or  administration  of  pro- 
perty belonging  to  another,  or  held  by  him  for  the  benefit  of  another, 
whether  the  will,  instrument  or  acte  constituting  him  such  adminis- 
trator have  been  made  or  have  taken  effect  before  or  after  the  coming 
into  force  of  this  act. 

2.  Any  administrator  bound  by  law  to  invest  moneys  held  by 
him  as  such  administrator  may  invest  the  same  in  Dominion  stock, 
and  in  the  event  of  the  said  stock  being  paid  off,  he  shall  receive  the 
principal  and  be  bound  to  re-invest  it  in  the  same  manner  as  he  was 
bound  to  do  before  he  invested  it  in  Dominion  stock. 

3.  Whenever  the  terms  of  the  will,  instrument  or  act  constituting 
an  administrator,  give  him  power  to  invest  moneys,  and  a  full  or 
restricted  discretion  as  to  the  nature  or  manner  of  such  investment, 
he  shall  be  held  to  have  the  like  power  and  discretion  to  change  from 
time  to  time  any  such  investment  he  may  have  made,  by  selling  the 
property  moveable  or  immoveable  in  which  he  had  invested,  and  re- 
investing the  proceeds  as  he  might  originally  have  done. — Q.  33  Vict., 
cap.  19. 

1.  Administrators,  as  defined  by  section  one  of  the  act  33  Vict., 
chap.  19,  €uid  including  trustees  to  be  exempt  from  liability  by  reason 
of  the  investments  made  by  them,  saving  always  the  case  of  fraud  in 
making  the  same,  must  invest  moneys  held  by  them  as  such,  in 
dominion  or  provincial  permanent  stock  or  debentures,  or  in  public 
securities  of  the  United  Kingdom  or  of  the  United  States  of  America, 
or  in  real  estate  in  this  province,  or  on  first  privilege  or  hypothec 
upon  real  estate  in  this  province  valued  in  the  municipal  valuation 
roll  at  double  the  amount  of  the  investment,  except  in  the  case  of 
executors  when  they  are  authorized  otherwise  by  the  will,  in  the 
case  of  institutes  and  curators  to  a  substitution  when  they  are  like- 
wise otherwise  authorized  by  the  document  creating  the  substitution, 
and  in  the  case  of  trustees  when  they  also  are  otherwise  authorized 
by  the  document  creating  the  trust. 

2.  When  therefore  investments  are  made  otherwise  than  as 
above  provided,  or  than  as  ordered  by  the  will  appointing  executors, 
or  by  the  document  creating  a  substitution  or  a  trust,  the  administra- 
tors are  obliged  to  indemnify  the  parties  to  whom  they  are  accoun- 
table for  losses  caused  by  the  depreciation  of  the  securities  invested 
in,  under  pain  of  coercive  imprisonment,  subject  to  the  provisions 
contained  in  the  code  of  civil  procedure. 

3.  In  the  case  of  fraud  in  making  investments  in  the  securities 
mentioned  in  section  1,  administrators  are  responsible  for  the  damage 
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caused  by  their  fraud  under  the  like  pain  of  coercive  imprisonment. — 
Q.  42-43  Vict.,  cap.  30. 

Section  1  of  the  Act  42-43  Vict.,  chap.  30  is  amended,  by  striking 
out,  in  the  sixth  line,  the  word  :  "  permanent ; "  and  by  adding,  after 
the  word  "  debentures  "  in  the  sixth  and  seventh  lines,  the  words : 
"  or  in  municipal  stock  or  debentures ;  "  and  by  striking  out,  in  the 
tenth  and  eleventh  lines,  the  words  "  valued  in  the  municipal  valua- 
tion roll  at  double  the  amount  of  the  investment,"  and  by  substitut- 
ing in  lieu  thereof  the  words :  "  to  an  amount  not  exceeding  three 
fifths  of  the  municipal  valuation  of  such  real  estate." — Q.  46  Vict., 
cap.  24,  s.  2. 

29S*  During  the  tutorship,  he  must  likewise  invest  the  excess 
of  the  revenues  over  the  expenses,  as  well  as  all  capital  sums  which 
have  been  reimbursed  and  all  other  moneys  which  he  has  received,  or 
ought  to  have  received  ;  cuid  this  he  must  do  within  the  same  delay 
of  six  months  from  the  day  when  he  had  or  ought  to  have  had  a  suf- 
ficient sum,  considering  the  means  and  condition  of  the  minor,  to  form 
a  suitable  investment. — ff.  L.  15,  De  administratione  tutorwm  ;  Lamoi- 
gnon,  art  99, 100, 101, 102,  103, 104  ;  1  Argou,  58  ;  Mesl6, 164  ;  Po- 
thier,  Personnes,  619,  620  ;  4  Anc  Deniz.,  772  et  seq. ;  1  Gia,  326. 
[L  351.] 

DECISIONS  : — 1.  The  law  allows  a  tutor  or  curator  six  months  to  find  an 
investment  of  trust  funds. — Q.  B. — Mackenzie  &  Taylor ^  9  L.  C.  J.,  p.  113. 

2.  Que  le  tuteur  peut  exercer  une  discretion  modSr^e  dans  Pemploi  des 
deniers  pupillaires  et  acheter  ^  credit  un  immeuble,  surtout  s*il  est  6tabli  que 
telle  acqxdsition  ne  constitue  pas  un  acte  de  mauvaise  administration. — C.  R. — 
SoeUiide  Construction  Jacques-Cartier  vs  DisauieUj  14  R.  L.,  p.  315 ;  M.  L.  R., 
2S.C.,p.77. 

296.  In  default  of  the  tutor  having  made,  within  the  delays,  the 
investment  required,  he  is  bound  to  account  to  his  pupil  for  interest 
on  the  sums  which  he  ought  to  have  so  invested,  unless  he  can  estab- 
lish that  such  investment  was  impossible,  or  unless,  on  his  application, 
the  judge  or  the  prothonotary,  upon  the  advice  of  a  family  council, 
has  dispensed  with  the  investment  or  prolonged  the  delays. — 1  Argou, 
57-8  ;  Pothier,  Personnes,  619,  620  ;  Lamoignon,  99, 102  ;  4  Anc. 
Deniz.,  773,  nn.  66-7  ;  Mesl6,  161  et  seq. ;  2  Pigeau,  112  ;  Le  Prestre, 
cent  1,  ch.  52 ;  1  Gin.,  326  ;  Dard.,  96,  note  a  ;  C.  S.  L.  C,  c.  78,  s.  23. 
[L  331.] 

DECISION  : — From  the  moment  a  tutor  uses,  for  his  own  profit,  the  money 
coming  into  his  hands,  as  tutor  or  curator,  however  soon  that  may  be  after  his 
appointment,  he  is  liable  for  interest  thereon.    Where  a  party  deposited  a  trust 
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fund  to  his  own  credit,  in  a  bank,  and  afterwards,  from  day  today,  drew  out  those 
funds  as  if  they  were  his  own,  by  cheques  signed  by  himself,  and  in  his  own  namet 
it  became  incumbent  upon  him  to  show,  if  he  could,  that  he  had  so  drawn  out 
the  trust  funds  for  the  purposes  of  the  trust,  and,  in  default  of  his  doing  so,  the 
conclusion  is  that  he  must  have  used  the  trust  fund  for  his  own  purposes. — Q. 
B. — Mackenzie  &  Taylor ,  9  L.  C.  J.,  p.  113. 

29T«  Without  the  authorization  of  the  judge,  or  the  prothono- 
tary,  granted  on  the  advice  of  a  family  council,  the  tutor  is  not  allowed 
to  borrow  for  the  minor,  nor  to  alienate  or  hypothecate  his  immove- 
able property  ;  nor  is  he  allowed  to  make  over  or  transfer  any  capital 
sums  belonging  to  the  minor,  or  his  shares  and  interest  in  any  finan- 
cial, commercial,  or  manufacturing  joint-stock  company. — Cod.,  L.  4, 
de  prcediia  et  aliis  rebus  ;  Ferri^re,  Tutelles,  226  et  seq. ;  Mesl^,  144 
et  seq. ;  1  Argou,  60-1 ;  Lamoignon,  art.  87-8  ;  Pothier,  ObligcUicms, 
n.  76  ;  Vente,  n.  14 ;  Personnes,  tit.  6,  s.  4,  art.  3,  4 ;  Cout.  dVrl,  Int. 
au  titre  9,  n,  16,  Int  au  tit  15,  n.  6  ;  Droit  de  propridt^,  nn.  222-5  ; 
1  Bousquet,  565 ;  4  Pand.  Fran9.,  586 ;  C.  S.  L.  C,  c.  78,  s.  23  ;  C.  N., 
457.  [I.  333.] 

ATnendment: — Notwithstanding  all  the  provisions  of  the  civil  code, 
and  namely,  the  articles  297, 298, 343  and  953,  it  shall  be  lawful  for  all 
corporations,  aggregate  or  sole,  communities,  institutes,  tutors,  curators, 
executors,  administrators,  and  all  other  representatives  or  persons 
whatsoever,  not  only  for  themselves,  their  heirs  and  successors,  but  also 
for  and  on  behalf  of  those  whom  they  represent,  whether  bom  or 
unborn,  lunatics,  idiots,  femes-covert,  or  other  person  or  persons  who 
are  or  shall  be  seized,  possessed  of,  or  interested  in  any  lands  or 
grounds  which  the  company  may  require  for  the  purposes  of  the  said 
road,  to  contract  for,  sell  and  convey  to  the  said  company  all  or  any 
part  of  such  lands  so  required  by  the  company  for  such  purposes,  and 
all  contracts,  agreements,  sales,  conveyances,  and  assurances  so  to  be 
made,  shall  be  valid  and  eflfectual  in  law,  to  all  intents  and  purposes 
whatsoever,  any  law,  statute,  usage  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding ;  and  all  such  corporations  or  commu- 
nities, or  all  persons  whatsoever,  so  conveying  as  aforesaid,  are 
hereby  indemnified  for  what  they,  or  any  of  them,  shall  respectively 
do,  by  virtue  of  or  in  pursuance  of  this  act. — Q.  33  Vict.,  cap.  32,  s.  42. 

The  Provincial  Act  intituled  "  An  Act  respecting  Railways  " 
containing  somewhat  similar  powers,  was  itself  repealed  by  the 
section  of  the  Act  hereinafter  next  cited. — Q.  33  Vict.,  cap.  51,  s.  3. 

3.  All  corporations  and  persons  whatsoever,  usufructuaries,  insti- 
tutes, guardians,  curators,  executors,  administrators,  and  all  other 
trustees  whatsoever,  not  only  for  and  on  behalf  of  themselves,  their 
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heirs  and  successors,  but  aJso  for  and  on  behalf  of  those  whom  they 
represent,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes  covert, 
or  other  persons,  seized,  possessed  of,  or  interested  in  any  lands,  may 
contract,  sell  and  convey  unto  the  company  all  or  any  part  thereof; 
provided  always  that,  in  all  cases  in  which  the  parties,  above  men- 
tioned, shall  have  no  legal  right  to  sell  and  convey  the  ownership  of 
the  said  lands,  they  shall,  after  having  given  due  notice  to  the  parties 
interested,  obtain,  from  a  judge  of  the  Superior  Court,  permission  to 
sell  such  lands ;  and  the  said  judge  shall  give  the  necessary  orders 
for  the  investment  of  the  price  thereof,  in  such  manner  as  he  shall 
deem  expedient  and  in  accordance  with  the  laws  of  the  Province  to 
protect  iiie  rights  of  the  owner  of  such  land. — Q.  43-44  Vict.,  cap.  43, 
8.  9,  s.  s.  3. 

The  Dominion  Act  (31  Vict.  cap.  68,  s.  9,  s.  s.  3)  intituled  "  An 
Act  respecting  Railways  "  containing  somewhat  similar  provisions 
to  the  preceding  enactment,  was  itself  repealed  by  the  Consolidated 
Railway  Act,  1879  (D.  42  Vict.,  cap.  9,  s.  9,  s.  s.  3)  which  now  forms 
part  of  the  Revised  Statutes  of  Canada  and  reads  as  follows  : 

All  tenants  in  tail,  or  for  life,  grevis  de  substitviion,  guardians, 
curators,  executors,  administrators,  trustees  and  all  persons  whomso- 
ever, not  only  for  and  on  behalf  of  themselves,  their  heirs  and  suc- 
sessors,  but  also  for  and  on  behalf  of  those  whom  they  represent, 
whether  inf€mts,  issue  unborn,  lunatics,  idiots,  femes  coverts,  or  other 
persons,  seized,  possessed  of  or  interested  in  any  lands,  may  contract, 
sell  and  convey  to  the  company  all  or  any  part  thereof. 

In  all  cases  in  which  the  persons  hereinbefore  enumerated  have 
no  right  in  law  to  sell  or  convey  the  rights  of  property  of  the  said 
land,  the  said  persons  shall  obtain  from  a  judge,  after  due  notice  to 
the  persons  interested,  the  right  to  sell  the  said  land ;  and  the  said 
judge  shall  give  such  orders  as  are  necessary  to  secure  the  investment 
of  the  purchase  money  in  such  a  manner  as  he  deems  necessary,  in 
accordance  with  the  law  of  the  Province  to  secure  the  interests  of  the 
owner  of  the  said  land. — R.  S.  C,  cap.  109,  s.  8,  s.  s.  5  &  6. 

DECISIONS  : — I .  A  contract  of  sale  executed  by  a  tutor  on  the  behalf  of  his 
pupil)  without  an  avis  de  parents j  is  null  and  void. — K.  B — Normandeau  vs 
Amblemenij  2  R.  de  L.,  p.  207. 

2.  The  power  of  a  tutor,  without  the  sanction  of  a  court  of  justice  having 
been  previously  obtained,  does  not  extend  to  selling  any  portion  of  the  immove- 
able property  of  his  ward  or  any  portion  of  that  property  which  is  of  mixed 
character ;  and,  further,  his  power  is  also  restricted  from  selling  any  portion  of 
the  moveable  property  of  the  ward  without  the  intervention  and  previous 
sanction  of  a  court  of  justice  having  been  nrst  obtained,  except  such  portion  of  it 
as  is  unproductive  of  revenue  and  such  portion  also  as  being  of  a  perishable 
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character  will  neccBsarily  cease  to  exist  or  will  become  deteriorated  in  value  at 
the  period  of  time  when  the  ward  shall  obtain  his  majority ;  and  even  this  qualified 
power  of  disposing  of  property  of  an  unproductive  character  is  still  further 
limited  by  a  restriction  from  disposing  of  articles  in  the  nature  of  heir-looms  as  to 
which  an  hereditary  pretiutn  affectionis  is  attached  :  therefore  shares  of  a  bank  or 
bank  stock  fall  within  the  description  of  moveable  property  which  the  tutor 
cannot  dispose  of  without  authority.  The  sale  of  shares  in  a  bank  by  a  tutor 
must  be  treated,  not  as  a  voidable  transaction,  but  as  actually  void,  and  therefore 
the  persons  who  bought  the  shares  must  not  be  included  in  any  action  brought 

in  relation  to  such  shares Pbivt  Council. — Bank  of  Montreal  4t  Simpson f  11 

L.  C.  R.,  p.  377, 14  Moore  P.  C,  Rep.  p.  432.— Q.  B— 10  L.  C.  R.,  p.  225. 

3.  The  sale  of  &.bailleur  de  fonds  claim  by  a  tutor,  without  authorization  of 
a  judge,  is  invalid. — ^Torranob,  J. — Pollico  vi  Elvidgtj  13  L.  C.  J ,  p.  333. 

4.  That  the  sale  by  a  tutor  of  the  immoveables  of  the  minor,  without  the 
observance  of  the  formalities  prescribed  by  law,  is  null  *,  and  even  when  the  tutor 
is  authorized  to  sell  such  immoveables  by  the  will  of  his  deceased  wife,  from 
whose  succession  the  property  devolved  to  the  minors,  he  is  bound,  after  his 
appointment  as  tutor,  to  observe  the  formalities  prescribed  by  law. — C.  R. — 
Pichetie  vs  O'Hagan,  M.  L.  R.,  2  S.  C,  p.  384. 

5.  L'appelant,  qui  6tait  endett6  en  une  certaine  somme  portant  int^rdt  i 
I'intime  en  sa  quality  de  tuteur  a  ses  enfants  mineurs,  vendit  uoe  terre  i  Pintime 
personnellement,  une  partie  du  prix  devant  rester  entre  les  mains  de  Tacqu^reur 
et  6tant  fait  *'  payable  a  Tage  de  m%jorit^  respective  des  dits  enfants,  par  part 
"  ^gale  entre  eux,  le  dit  acqu^reur  donnant  par  les  pr^sentes,  quittance  au  dit 
<<  vendeur  dei  tous  les  int^rdts  k  lui  payables  en  sa  quality  de  tuteur  k  ses  dits 
"  enfants  sur  la  somme  susdite  et  jusqu'^  leur  &ge  de  majority  respective." — 
ivot :  Que  le  tuteur  ne  pouvait,  comme  il  a  essayS  de  le  faire,  changer  k  son  profit 
le  placement  du  capital  appartenant  k  ses  pupilles,  non  plus  qu'appliquer  k  son 
profit  personnel  et  d'avance  les  int^r^ts  soit  4chus,  soit  k  6choir  sur  le  dit  capital, 
et  qu'en  consequence  la  delegation  de  paiement  stipuiee  par  le  dit  tuteur  etait 
nulle,  comme  etaient  nuls  aussi  les  pr^tendus  paiements  qu'il  reconnaissait  avoir 
re^us  de  Tappelant  pour  interSts — Q.  B — Nadeau  <k  Lahhij  14  Q.  L.  R.,  p.  232. 

299.  Such  authorization  can  only  be  granted  in  cases  of 
necessity  or  for  an  evident  advantage. 

In  the  case  of  necessity,  the  judge  or  prothonotary  grants  his 
authorization  only  when  it  is  established  by  a  summary  account  sub- 
mitted by  the  tutor,  that  the  moneys,  moveable  effects  and  revenues  of 
the  minor  are  insufficient. 

In  all  cases,  the  authorization  indicates  what  property  is  to  be 
sold  or  hypothecated,  and  any  conditions  deemed  expedient. — C.  S.  L. 
C,  c.  78,  s.  23.  [I.  333.] 

A7rvend7Yient8 : — Whereas  the  formalities  prescribed  for  the  judi- 
cial sale  of  immoveable  property  belonging  to  minors,  cuid  others 
incapable  of  acting  for  themselves,  have  been  established  solely  for 
the  protection  of  the  latter;  and  whereas,  in  the  case  of  the  sale   of 
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immoveables  of  small  value,  the  price  thereof  is  frequently  absorbed, 
to  the  detriment  of  minors  and  their  creditors,  by  the  observance  of 
the  formalities  required  for  the  sale  of  such  immoveables ;  therefore, 
Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislature 
of  Quebec,  encu^ts  as  follows : 

1.  Articles  298  and  299  of  the  civil  code,  and  the  fifth  title  of  the 
third  part  of  the  code  of  civil  procedure  shall  not  apply  to  the  sale  of 
immoveable  property,  the  real  value  of  which  does  not  exceed  the 
sum  of  four  hundred  dollars ;  the  sale  of  such  immoveables  may  take 
place  in  the  manner  set  forth  in  the  following  section. 

2.  Whenever  the  real  value  of  the  totality  of  the  immoveable  or 
immoveables,  belonging  to  minors  or  others  incapable  of  acting  for 
themselves,  does  not  exceed  the  sum  of  four  hundred  dollars,  a  judge 
of  the  superior  court  may,  upon  petition  presented  to  him  to  that 
effect,  by  the  tutor  and  subrogate  tutor  of  such  minors,  or  by  the 
curator  of  such  persons  as  are  incapable  of  acting  for  themselves, 
after  making  summary  enquiry  as  to  the  value  of  the  said 
immoveables,  order  the  sale  thereof  by  public  auction,  at  the  prices, 
and  upon  the  conditions  which  he  may  deem  just  and  reasonable  to 
fix,  in  the  interest  of  such  minors  or  persons  incapable  of  acting  for 
themselves. 

3.  The  judge  shall  have  power  to  issue,  under  his  hand,  an  order 
to  compel  the  appearance  before  him,  without  costs,  of  any  person 
whom  he  shall  deem  qualified  to  afford  him  the  information  necessary 
to  determine  the  value  of  the  said  immoveables,  and  any  such  person, 
refusing  to  comply  with  such  order,  shall  be  guilty  of  a  contempt  of 
court 

4.  Notice  of  the  place,  day  and  hour  of  such  sale,  shall  be  given 
twice  in  fifteen  days,  in  the  Quebec  Official  Gazette^  and  in  two  news- 
papers indicated  by  the  judge,  one  of  which  shall  be  published  in  the 
French  and  the  other  in  the  English  language,  in  the  district  in  which 
the  immoveables  are  situated,  and,  in  the  event  of  there  being  no 
newspapers  published  in  such  district,  then  such  notice  shall  be  given 
in  the  newspapers  of  the  nearest  district. 

5.  The  judge  may,  when  he  shall  deem  it  advisable,  dispense  the 
petitioners  from  the  necessity  of  publishing  the  notices  mentioned  in 
the  preceding  section,  and  authorize  them  to  proceed  to  the  sale,  by 
consent,  of  the  said  immoveables,  to  any  person  paying  the  price  fixed 
by  such  judge. — Q.  35  Vict.,  cap.  7. 

The  Act  of  this  Province,  thirty-fifth  Victoria,  chapter  seven, 
sbc^U  hereafter  be  read  and  interpreted  aa  if  each  of  the  terms  "  immo- 
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veable,"  "  immoveables,"  and  "  immoveable  property  "  included,  and 
they  shall  hereafter  be  held  to  include,  any  capital  sums  belonging  to 
minors  or  other  persons  incapable  of  acting  for  themselves,  and  all 
shares  or  interest  of  minors  so  incapable,  in  any  financial,  commer- 
cial or  manufacturing  joint  stock  company. — Q.,  36  Vict.,  cap.  17. 

The  Act  of  this  Province,  thirty-fifth  Victoria,  chapter  seven, 
shall  in  future  read  and  be  interpreted  as  if  each  of  the  terms  "  im- 
moveable," "immoveables"  and  "  immoveable  property"  comprehended, 
and  they  shall  be  deemed  to  comprehend  all  immoveable  rights  what- 
soever belonging  to  minors. — Q.,  36  Vict.,  cap.  18. 

See  also  the  Acts  noted  as  amendments  to  the  preceding  article. 

DECISION  : — La  loi  veillant  d'un  oeil  jaioux  sur  la  conservation  des  biens,  et 
surtout  des  inimeubles  des  mineurs,  il  fautde  ires  fortes  raisons  pour  en  autoriser 
TaliSnation,  et  ces  immeubles  doivent  dans  tous  les  cas  n'Stre  vendus  que  lors 
qu'il  y  a  nSoessit^  de  le  faire.  £t  en  Pabsence  de  preuve  de  cette  n^cessitd  le 
juge,  mgme  sur  Pavis  d'une  majority  des  parents  presents  en  assemblee,  ne  doit 
pas  ordonner  la  vente. — Q,  B, — Biliveau  &  ChhcreJiUf  2  Q.  L.  R.  p.  191. 

299.  The  sale,  although  authorized,  must,  in  order  to  be  valid, 
be  made  judicially,  in  presence  of  the  subrogate-tutor,  to  the  highest 
bidder,  by  public  auction  before  the  court,  judge,  prothonotary,  or 
any  other  person  specially  appointed  for  that  purpose,  and  after 
publications  made  at  such  times  and  places  as  are  named  by  the 
judgment  authorizing  it. — Pothier,  Per8onnes,  617  ;  Gout  d'Orly  Intr. 
au  titre  9,  n.  16;  Ferrifere,  TtUeUes,  226,  227,  232;  MesM,  144;  1 
Argou,  60,  61 ;  1  MaJeville,  411 ;  1  Bousquet,  567  ;  C.  S.  L.  C,  c.  78, 
s.  23;  C.  N.,459.     [1.333.] 

Amendments : — All  judicial  sales  of  property  belonging  to  minors 
and  absentees,  made  before  the  passing  of  this  act,  shall  be  deemed 
to  be  valid  notwithstanding  any  failure  to  annex  to  the  deeds  thereof 
the  certificates  of  the  publishers  of  the  newspapers,  or  the  newspapers 
themselves,  in  which  such  sales  were  published,  if  the  necessary 
publications  were  made,  and  if  the  deeds  of  such  sales  mentioned  the 
newspapers  in  which  such  publications  were  made ;  provided  always, 
that  such  deeds  of  sale  are  valid  in  other  respects. 

Whereas,  since  the  promulgation  of  the  civil  code,  many  judicial 
sales  of  the  property  of  minors  and  of  absentees  have  taken  place, 
without  the  presence  of  the  subrogate-tutor,  contrary  to  the  provisions 
of  article  299  of  the  said  code ;  it  is  hereby  enacted  that  such  sales 
shall  be  valid  if  in  addition  to  the  necessary  formalities,  other  than 
those  prescribed  by  the  said  article  299,  having  been  in  all  respects 
observed,    the     subrogate-tutor     interested     in     the     sale    ratifies 


Digitized  by 


Google 


Of  futorsh ip.—Art,  300.  1 1 3 

and  signs  the  deed  of  sale ;  and  from  such  time,  the  sale  so  made, 
shall  be,  to  all  intents  and  purposes  whatsoever,  as  binding  and  valid, 
as  if  the  same  had  been  made  in  the  presence  of  the  subrogate-tutor, 
and  he  had  himself  become  a  party  thereto. 

The  provisions  of  this  act  shall  not  in  any  way  prejudice  the 
acquired  rights  of  any  parties  to  suits  now  pending  before  any  court 
of  justice  in  this  province. — Q.  33  Vict.,  cap.  23,  ss.  3, 4  &  5. 

In  the  case  of  sale  of  securities,  such  as  capital  sums,  shares  or 
interest  in  financial,  commercial  or  manufacturing  joint  stock  com- 
panies or  public  securities,  belonging  to  minors,  interdicts  or  absen- 
tees or  to  substitutions,  the  judge  or  the  court  authorizing  such  sale 
upon  the  advice  of  a  family  council,  may,  if  he  or  it  deem  it  meet, 
order  that  the  sale  be  made,  at  the  current  rate  upon  the  Stock  Ex- 
change, by  a  broker  or  other  person  appointed  for  that  purpose,  with- 
out advertisement  or  other  formalities  ;  and  the  judge  or  court,  in 
case  he  or  it  may  deem  the  same  advisable,  may  authorize,  during  such 
delay  as  shall  be  determined,  the  gradual  disposal  of  such  securities 
at  the  current  rate  upon  the  Stock  Exchange. 

The  person  appointed  shall  make  a  report  of  all  sales  by  him 
made,  which  shall  be  deposited  in  the  clerk*s  office  where  the  autho- 
rization for  the  sale  has  been  deposited,  with  an  attestation  under 
oath,  showing  the  current  market  value  of  similar  securities  upon  the 
Stock  Exchange  on  the  day  of  each  sale. — Q.  42-43  Vict.,  dap.  26. 

DECISIONS  : — 1*  The  observance  of  the  required  formalities  preliminary  to  a 
sale  of  land  belonging  to  minors^  as,  for  example,  that  the  required  publications  of 
such  sale  were  duly  made,  cannot  be  established  by  verbal  testimony.  In  such  a  case 
as  the  above,  where  the  required  publications  of  the  sale  were  not  legally  proved 
to  have  been  made,  the  sale  will  be  ac^udged  to  have  been  inoperative  and  null, 
and  the  purchaser  of  such  land  at  a  public  sale  will  be  condemned  to  restore  the 
same  to  such  minors. — Day  k  Mondblet,  JJ. — Pousiie  vs  McGregor,  9  L.  C.  J., 
p.  332. 

2.  L'autorisation  cl  vendre  la  part  des  mineurs  dans  une  propri^te  donn^e 
par  le  protonotaire,  avec  I'ordre  d.  tous  les  co-proprietaires  d'acc6der  k  telle  vente, 
et  I'acljudication  faite  de  tel  immeuble  conformement  cl  cette  autorisation,  6qui- 
vaut  k  licitation  et  partage,  et  doit  avoir  tous  les  effets  d^un  partage  vis-&-vis  des 
creanciers  de  chaque  co.h6ritier  qui  a  pu  hypothequer  quelque  partie  indivise  du 
dit  immeuble.  L'accession  de  tous  les  co-propri6taires  &  telle  vente  conforme- 
ment i  Tordre  du  protonotaire,  fait  presumer  chez  ceuz*ci  I'intention  de  faire 
cesser  Tindivision  et  de  proc^er  k  partage.  L'adjudicataire  de  Fimmeuble  ainsi 
vendu  est  cens^  avoir  acquis  le  dit  immeuble  directement  de  la  personne  d^cMSe. 
— Chaonon,  J, — Moneite  vs  MolUaUj  6  R,  L.,  p.  561. 

800«  The  formalities  required  by  articles  298  and  299  for  the 
aUenation  of  the  property  of  a  minor,  do  not  apply  to  cases  where  a 
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judgment,  on  the  demand  of  a  coproprietor,  has  ordered  the  licitation 
of  undivided  property.  But  in  these  eases,  the  licitation  can  only  be 
made  in  the  form  prescribed  by  law.  Strangers  are  admitted  to  bid. — 
Pothier,  Personnes,  617  ;  Vente,  n.  616  ;  SociiU,  n.  171  ;  Commun. 
n.  710  ;  4  Pand.  Fran^.,  588  ;  C.  N.,  460.  [I.  333.] 

301.  [A  tutor  cannot  accept  or  renounce  a  succession,  which  falls 
to  his  pupil,  without  authorization  being  granted  on  the  advice  of  a 
family  council.  The  acceptance  can  only  be  made  under  benefit  of 
inventory.  Accompanied  by  these  formalities  the  acceptance  or  renun- 
ciation has  the  same  effect  as  if  made  by  a  person  of  age.] — Pothier, 
Personnes,  616  ;  SucceasionSy  135  ;  2  Freminville,  Tutelle,  3  ;  1  Gin, 
33  ;  2  Toullier,  394  ;  1  Delvincourt,  125  ;  Montvallon,  143  ;  2  Chabot, 
Svxcesaiovs  ;  C.  N.,  661.  [I.  333  to  335.] 

DECISIONS  : — 1.  Que  quoiqu'un  tuteur  ne  puisse  accepter  une  succession 
ou  un  legs  pour  les  mineurs  qu'il  repr^sente,  que  sur  avis  de  parents  et  sous 
b^n6fice  d^nventaire^  D^anmoins  un  jugement  condamnant  purement  et  simple- 
ment  un  tuteur  k  payer  une  dette  de  Tauteur  des  mineurs  qu'il  repr^sente,  peut 
devenir  chose  jug^e  centre  les  mineurs  (sauf  recours  contre  leur  tuteur)  et  les  lie 

visA-vis  du  cr^ancier  qui  a  obtenu  ce  jugement.— Q. B Roy  d:  Pineau, 3  Q.  B.  B., 

p.  146. 

2.  Que  les  mineurs,  peuvent,  vis-a-vb  les  cr^anciers,  renoncer  a  une  succes- 
sion qu'ils  auraient  ant^rieurement  acoept^e,  et  ce  par  acte  devant  notaire,  et 
que  la  reddition  de  eotnpte  qu'ils  font  ensuite  au  curateur  nomme  a  telle,  suc- 
cession, constitue  pour  eux  une  decharge  vala>^^e  de  leur  administration  pour 
Tavenir.  Que  dans  I'espdce,  y  eut-il  doute  sur  la  valeur  de  leur  renonoiation  et  du 
mode  de  rendre  compte,  led  mineurs  ne  pouvaient  etre  poursuivis  comme  h6ri- 
tiers  purs  et  simples, — Caron,  J Julien  vs  Hart^  11  Q.  L.  R.,  p.  325. 

3.  That  where  a  tutor  to  minors  sues  in  their  behalf  for  a  debt  due  their  late 
father,  alleging  that  they  have  accepted  the  succession  and  the  fact  of  such 
acceptance  is  put  in  issue  by  the  Defendant,  the  Plaintiff  cannot  succeed  if  it 
appear  that  they  had  not  legally  accepted,  i.  e.  with  the  previous  authorisation 
of  a  family  council.  —  Brooks,  J.  —  Johns  vs  Pattotif  10  L.  N.  p.  45-31,  L.  C.  J- 
p.  96,  M.  L.  R.,  3  S.  C,  p.  113. 

4.  Que  la  cession  de  biens  mentionn^e  a  Tartiole  763  et  suivants  du  C.  P.  C, 
et  au  statut  de  Quebec  48  V.  c.  22,  ne  s'applique  pas  k  la  liquidation  des  biens 
d'une  succession  appartenant  &  des  mineurs )  que,  par  suite,  une  succession  de& 
biens  ainsi  faite  par  une  tutrice  es  qualite  pour  ses  enfants  mineurs  insolvables  a^ 

la  demande  d^un  cr^ancier  est  il]6gale  et  doit  Stre  mise  de  cdt6 Mathieu,  J. — 

Tourville  vs  Dufresne,  M.  L.  R.,  3  S.  C,  p.  288. 

302-  [In  any  case  where  a  succession  renounced  in  the  name  of 
a  minor  has  not  been  accepted  by  any  one  else,  it  may  be  afterwards 
accepted  either  by  the  tutor  duly  authorized  on  the  advice  of  a  family 
council  consulted  anew,  or  by  the  minor  become  of  age ;  but  it  is  so 
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taken  in  the  state  in  which  it  is  then,  and  the  sales  or  other  acts 
legally  made  during  the  vacancy  cannot  be  questioned] — 2  Fr6min- 
ville,  TuteUe,  pp.  2,  3  ;  4  Pand.  Fran9.,  pp.  590  et  seq. ;  1  Maleville, 
412-3  ;  6  Locr6,  Esp,  du  Code,  280-1 ;  1  Bousquet,  572  ;  1  Zacharise, 
438  :  C.  N.,  462.     [I.  335.] 

808*  Gifts  made  to  a  minor  may  be  accepted  by  his  tutor,  or  a 
tutor  ad  hoc,  or  by  his  father,  mother,  or  other  ascendants;  such 
acceptance  being  valid  without  the  advice  of  any  family  council. — 
Ord.  des  donations,  1731,  art.  7;  Mesl6,  393;  1  Ricard,  Donatio7i8» 
195 ;  1  Sall6,  Esprit  des  ord,  de  1731,  pp.  45  et  seq. ;  C.  N.,  463. 
[L  335.] 

DECISION  : — A  gift  was  purported  to  have  been  made  by  a  &ther  to  his 
children  of  certain  bank  stock,  by  means  of  a  document  traosferring  the  shares 
from  his  own  name,  to  his  own  name  in  trust  Held,  insufficient  to  make  a  valid 
donation,  as  there  was  no  legal  acceptance — Mbbedith,  C.  J. —  WcUsh  vs  Union 
Bank,  5  Q.  L.  R,  p.  289. 

y^  804.  Actions  belonging  to  a  minor  are  brought  in  the  name  of 
his  tutor,  except  those  for  wages,  which  minors  when  of  the  age  of 
fourteen  years  may  bring  alone  to  the  amount  of  [fifty]  dollars.  No 
action  brought  by  a  tutor  can  be  maintained  unless  he  shows  that  the 
act  of  tutorship  has  been  registered. — C.  S.  L.  C,  c.  82,  s.  35 ;  c.  37, 
a  33  ;  c  94,  s.  21 ;  1  Pigeau,  p.  67.    [I.  335.] 

Amendment : — ^This  article  is  repealed  and  is  replaced  by  the 
following : 

"  304.  Actions  belonging  to  a  minor  are  brought  in  the  name  of 
"  his  tutor.  Nevertheless  a  minor  of  fourteen  years  of  age  may  bring 
"  alone  actions  to  recover  his  wages.  He  may  also  with  the  authority 
"  of  a  judge,  bring  alone  all  other  actions  arising  from  the  contract 
"  for  the  hire  of  his  personal  services." — Q.  51  Vict.,  cap.  22,  s.  1. 

DECISIONS: — 1.  A  tutor  or  guardian  to  children  resident  in  a  foreign 
country,  if  duly  appointed  according  to  the  laws  of  that  country,  can  support  an 
action  on  their  behalf. — ^K.  B. — Allen  vs  Cottman,  I  R.  de  L.,  p.  345. 

2.  A  plaintiff  who  sues  in  any  action  en  autre  droit  must  make  a  proof  of  his 

authority,  and  a  tutor  must  therefore  file  his  ctete  de  tutelle  with  his  declaration 

K.  B. — Lees  vs  Scott,  I  R.  de  L.,  p.  350. 

3.  A  tutor  in  a  hypothecary  action  may  file  a  plea  of  diguerpissement,  for 
hb  pupil,  but  it  must  be  founded  on  an  avis  de  parents, — ^K.  B. — TacJU  vs  Levas' 
seur,  3  R.  de  L.,  p.  38. 

4.  An  opposition  to  a  sale  of  real  estate  by  a  tutor  ad  hoc  authorized  to  act 
for  the  minors,  is  maintainable  without  registration  of  such  acte  de  tutelle  and  that 
the  24th  section  of  the  Registration  Ordinance  (4  V.  c.  30)  does  not  apply  to  such 
oppo8moi;ia.^C>  ^---ChouinaTd  vs  Demers,  5  L.  C.  R.,  p.  401. 
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5.  A  tutor  appointed  to  accept  a  donation  and  to  collect  interest  arising 
from  an  obligation,  cannot  maintain  an  action  at  law  imtil  his  tutorship  has  been 
registered. — Smith,  J. — Langlands  vs  Stansfield^  7  L.  C.  J.,  p.  45. 

6.  Un  mineur  n'a  pas  droit  de  poursuivre  en  son  nom  pour  ses  gages,  quand 
I'engagement  a  6t6  fait  par  le  pdre  sous  la  puissance  et  le  contrdle  duquel  est  le 
mineur Siootte,  J — Allard  vs  Wilcot,  13  L.  C.  J.,  p.  28. 

7.  The  father  of  a  minor  may  bring  an  action  en  d^laraiion  de  patemiU 
without  being  appointed  tutor  ad  hoc  to  her. — Q.  B. — Patoille  &  DesmaraiSj  1 
L.  C.  L.  J.,  p.  58. 

8.  Un  pdre,  non  tuteur  de  son  fils  mineur,  ne  pent  poursuivre  pour  les 

gages  de  ce  dernier.  Defense  en  droit  maintenue ^MoKat,  J. — Carson  vs  BUhopj 

2  R.  L.,  p.  624. 

9.  Un  pdre  a,  comme  tel,  le  droit  d'utiliser  les  services  de  son  enfant  mineur, 
de  Tengager  et  de  poursuivre  pour  ses  gages. — Taschbreau,  J. — Coran  vs  Sylvain, 
2  R.  L.,  p.  736. 

10.  Un  tuteur  ad  hoe  ne  pent  intenter  une  action  pour  un  mineur  qui  n*a 
pas  de  tuteur,  pour  I'inex^cution  d'une  promesse  de  mariage  ;  et  le  pourraitil,  il 
devrait  d'abord  faire  enregistrer  Tacte  de  tutelle — Taschbreau,  J — Brosseau  vs 
Bidard,  3  R.  L.,  p.  447. 

1 1 .  The  mother  of  a  natural  child  cannot  in  her  own  name  and  without 
being  appointed  tutrix  ad  hoCf  bring  an  action  asking  that  the  defendant  be 

declared  to  have  the  civil  status  of  father  to  her  illigitimate  child Johxsox,  J. — 

Giroux  vs  Herherty  5  R.  L.,  p.  439. 

12.  Que  le  pdre  qui  n'a  pas  6te  nomm6  tuteur  k  son  enfant  mineur,  n'a  pas 
le  droit  d'intenter  pour  lui  une  action  pour  gages,  k  moins  qu'il  n*ait  lui-meme 
loue  les  services  de  son  enfant,  et  que  la  reconnaissance  de  la  dette  par  le  defen- 
deur  au  pdre  ne  pent  valoir,  parce  qu'une  telle  reconnaissance  ne  peut  faire  revi- 
vre  une  dette  qui  n'a  jamais  6t6  due  au  pdre. — Casault,  J. — Renault  vs  Dussaultj 
6  Q.  L.  R.,  p.  259,  4  L.  N.,  p.  63. 

13.  Que  le  pere  peut  en  son  nom  personnel  poursuivre  pour  injures  faites  k 
sa  fille  mineure Routhibr,  J Bouchard  vs  Char eiiCf  10  L.  N.,  p.  186. 

See  also  cases  noted  at  C.  C,  249  &  290. 

305-  A  tutor  cannot  demand  the  definitive  partition  of  the 
immoveable  property  of  the  minor,  but  he  can,  even  without  author- 
ization, defend  an  action  of  partition  brought  against  such  minor. — 
Pothier,  Commit??.,  nn.  695-6 ;  SocUUy  n.  164 ;  Personiies,  tit.  6,  sea 
4,  art.  3,  §  2 ;  Lamoignon,  tit.  6,  art.  Ill ;  Lebrun,  Successions,  liv. 
4,  c.  1 ;  1  Maleville,  414-5 ;  4  Pand.  Fran^.,  599,  600.  [I.  335.] 

DECISION : — A  tutor  has  a  right  when  duly  authorized,  to  take  up  the  ins- 
tance in  anH  prosecute  an  action  en  partage  already  begun  by  the  auteurs  of  the 
minor Q.  B.—Ctdiing  &  Jordan^  10  R.  L.,  p.  401,  19  L.  C.  J.,  p.  139. 

306-  A  tutor  cannot  appeal  from  a  judgment,  until  he  is  author- 
ized by  the  judge,  or  the  prothonotary,  on  the  advice  of  a  family 
council. — Ord.  avril  1560;  Mesle,  44;  Locr6,  Esprit  du  Code,  290. 
[I.  335.] 
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DECISIONS  : — 1.  A  tutor  cannot  legally  appeal  without  being  specially 
authorized  tn  justice. — Q.  B. — Besaenner  &  De  Beaujeu,  16  L.  C.  J.,  p.  224. 

2.  The  curator  to  an  interdicted  person  cannot  appeal  from  a  judgment 
until  he  is  authorized  by  the  judge,  or  prothonotary  on  the  advice  of  a  family 
council.  [C.  C.  343.]— Q.  B Clement  &  Francis^  6  L.  N.,  p.  325,  4  Q.  B.  R.,  p.  13. 

30T*  [A  tutor  cannot  transact  in  the  name  of  the  minor  unless 
he  is  authorized  by  the  court,  the  judge  or  the  prothonotary,  on  the 
advice  of  a  fajoaily  couucil.  Accompanied  by  these  formalities,  trans- 
action has  the  same  effect  as  if  made  with  a  person  of  age.] — C.  N., 
467.  [I.  335  to  337.] 

SECllON  VI. — OF  THE  ACCOUNT  OF  TUTORSHIP. 

30^*  Every  tutor  is  accountable  for  his  administration,  when  it 
has  terminated.— ;^  L.  1,  §  3,  De  tutelce  et  rationihus  ;  Novel.  72,  c.  vXt.^ 
Ord.  1667,  tit.  29 ;  Pothier,  Personnes,  622 ;  Cont  d'Orl,  Intr.  au  litre 
9,  n.  17  ;  Ord.  1560 ;  2  Pigeau,  27  ;  1  Bousquet,  580 ;  2  Maleville,  417  ; 
1  Gin.  339 ;  C.  N.,  469.  [I.  337.] 

DECISIONS  : — 1>  It  is  not  competent  to  a  minor  become  m^joror  his  assignee 
to  bring  an  action  against  his  tutor  for  a  specific  sum  of  money  which  appears  by 
the  tutor's  account,  pending  his  administration  as  tutor,  to  be  a  reliquat  due  by 
the  tutor  at  a  specified  date  during  the  administration.  Until  the  rendering  of  the 
account  of  tutor,  the  only  action  by  the  minor  become  major  against  his  tutor 
arising  out  the  administration,  was  the  actio  tutelce  directce. — ^Torrance,  J. — 
Bureau  V3  Moore,  17  L.  C.  J.,  p.  235. 

2.  Que  le  tuteur  dont  la  tutelle  a  St6  annul^e  et  qui  a  rendu  un  compte  de 
SOB  administration  aux  nouveaux  tuteurs  qui  lui  ont  succ6de,  et  qui  ont  re^u  les 
pi^esjusUficatives  et  le  reliquat  du  compte  reconnu  par  le  rendant  compte, 
n'est  pas  tenu  de  rendre  un  autre  compte  en  justice  j  que  les  nouveaux  tuteurs 
qui  n'ont  pas  accepte  le  compte  qui  leur  a  6tS  rendu  avec  les  formalit6s  requises 
par  la  loi,  n*ont  d*action  que  pour  debattre  et  faire  reformer  le  compte  pr^sente, 
etnon  une  action  en  reddition  de  compte. — Q.  B. — Methot  &  Dufort,  3  Q.  B.  R., 
p.  262. 

3.  Qu'un  tuteur  ne  peut  s'exempter  de  rendre  compte  de  sa  tutelle,  parce 
qu'il  aundt  en  mains  une  somme  insignifiante  qu'il  avait  dSpensee  aux  vu  et  su 
du  mineur  devenu  m%jeur  depuis,  et  parce  qu'il  aurait  fait  un  autre  acte  d'admi- 
nistration  ratifi6  par  le  mineur  aprds  sa  majority. — Rainyillb,  J. — Pelletier  vs 
PeUeiier,  10  R.  L.,  p.  470. 

4.  Que,  dans  une  action  en  reddition  de  compte,  lorsque  le  defendeur  pre- 
tend qu'il  n'est  pas  tenu  de  rendre  compte,  mais  produit  un  compte  avec  son 
plaidoyer,  la  Cour  doit  d'abord  adjuger  sur  Tobligation  du  defendeur  de  rendre 
compte,  et  ordonner  la  production  d*un  compte  tel  que  demands,  pour  Stre 
ensuite  d6battu  suivant  la  loi,  et  qu'un  jugement  qui  decide  de  Pobligation  de 
rendre  compte  et  de  la  valeur  du  compte  produit  par  le  defendeur  sera  renvers^. 
— C.  R. — Me  Adam  vs  WUson^  12  R.  L.,  p.  523. 
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309«  Any  tutor  may  be  compelled,  even  during  the  tutorship, 
on  the  demand  of  sjxy  one  related  or  allied  to  the  minor,  of  the 
subrogate-tutor,  or  of  any  other  parties  interested,  to  produce  from 
time  to  time,  a  summary  account  of  his  administration  ;  such  account 
to  be  furnished  without  any  judicial  formality  or  costa— jf  L.  5,  §  11, 
De  rebus  eomm ;  2  Louet  et  Brodeau,  lettre  M,  som.  15,  p.  170 ;  Ser- 
pillon,  8ur  Ord.  1667,  tit.  29,  p.  535 ;  Lacombe,  vo.  Tuteur,  sec.  8,  p. 
784 ;  Mesl6,  290 ;  Du  Pare  PouUain,  297  ;  Raveau,  557  ;  2  Pigeau,  104 
etseq.;  1  Bourjon,  62;  1  Maleville,  418;  1  Gin.  341;  C.  N.,  470. 
[I.  337.] 

DECISION  : — Que  le  curateur,  k  Tinterdit  peut,  sur  requite  sommaire  pr6- 
gentle  par  le  beau-frdre  de  I'interdit,  Stre  condamn6  d.  foumir  un  oompte  som- 
maire de  sa  gestion.  (C.  C.  343.)  —  Mathibu,  J. — RobUlard  vs  LaramSe,  13  R.  L. 
p.  668. 

310*  The  definitive  account  of  a  tutorship  is  rendered  at  the 
cost  of  the  minor,  when  he  has  attained  his  majority,  or  has  been 
emancipated ;  the  tutor  advances  the  costs  of  such  account. 

He  is  allowed  aJl  the  expenses  which  he  can  justify,  and  of 
which  the  object  was  useful. — Ord.  1667,  tit.  29  ;  Pothier,  Personnes, 
614,  623  ;  Cout  cCOrl,  Intr.  tit.  9,  n.  18  :  Domat,  liv.  2,  tit.  1,  sec  5, 
nn.  1-2 ;  1  Delvincourt,  129 ;  4  Pand.  Fran?.,  467,  607 ;  C.  N.,  471. 

[I.  337.] 

DECISIONS  : — I.  In  an  action  of  account  against  a  tutor,  the  oath  of  the 
defendant  as  to  d^penses  tnodiques  is  sufficient  voucher. — ^K.  B. — Eacine  vs 
Racine f  1  R.  de  L.,  p.  351. 

2.  Minors  as  well  as  their  tutor,  are  directly  liable  to  a  notary,  for  the  price  of 
an  account  of  the  gestion  of  their  tutor  rendered  by  him,  although  it  was  the 
tutor  who  employed  the  notary.— Smith,  J^^Eaaion  va  Courts  8  L.  0.  J.,  p.  124. 

3.  Le  tuteur  rendant  compte  n*est  point  tenu  aux  frai^  de  la  demande  en 
reddition  de  compte  s'il  ne  Ta  point  contest^e.  Cette  question  n'est  pas  laiss^e  i 
la  discretion  de  la  cour  comme  sont  la  plupart  de  celles  qui  ont  rapport  aux 
d^pens. — C.  R Loiselle  vs  LoisellSf  10  L.  C.  J.,  p.  258. 

31 1*  Every  settlement  between  a  minor  become  of  age  and  his 
tutor,  relating  to  the  administration  and  account  of  the  latter,  is  null, 
unless  it  is  preceded  by  a  detailed  account,  and  the  delivery  of 
vouchers  in  support  thereof. — Pothier,  Personnes,  622  ;  Cout  d'Orl., 
Intr.  tit.  9,  n.  18 ;  1  Argou,  68  ;  Lamoignon,  tit.  4,  art.  129 ;  1  Male- 
ville, 420 ;  1  Gin.  340 ;  C.  N.,  472.  [I.  337.] 

DECISIONS : — 1.  A  transaction  between  a  tutor  and  his  wards  based  upon 
an  incorrect  inventory  whilst  the  age  of  the  children  is  still  uncertain  will  not  be 
set  aside  if  the  transaction  has  been  confirmed  by  subsequent  transactions 
between  the  parties  at  a  period  when  the  minors  were  of  full  age,  had  ceased  to 
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^  be  under  the  control  of  their  tutor  and  had  a  knowledge  that  the  inventory  was 

}  incorrect — ^Privt  Coukoil. — Motz  &  Moreau,  10  L.  C.  R,  p.  84,  13  Moore  P.  C, 

t  Rep.  p.  376^0.  R— 5  L.  C.  R.,  p.  433. 

2.  Tin  compte  rendu  en  bloc  par  un  tuteur  k  son  mineur  devenu  majeur  et 
par  lui  accepte  sans  pieces  justificatives.  est  nul  ipso  jure,    Sur  une  demande  en 

^  reddition  de  compte  par  le  mineur,  une  exception  lui  opposant  un  tel  compte  ne 

f    -  oonstitue  aucune  fin  de  non-recevoir.    Le  tuteur  doit  §tre  condamn^  k  rendre 

compte  de  nouyeau. — Smith,  J. — Ducondu  va  Bourgeois,  2  L.  C.  J.,  p.  104. 

3.  Le  pupille,  devenu  majeur,  pent  r6f6rer  k  la  decision  d'arbitres,  les  diff6- 
rents  soulev^s  entre  lui  et  son  tuteur,  sur  le  compte  que  ce  dernier  lui  rend,  et 
cette  r6£§rence  n'est  pas  un  traits  relatif  k  la  question  et  au  compte  de  tutelle, 
mais  un  moyei^xp^ditif  et  favorable  au  mineur  pour  faire  decider  ses  contes 
tetions  contre  le  compte  que  pr6sente  le  tuteur. — Sicotte,  J. — Laporte  vs  Laporie, 
3  R.  L.,  p.  37. 

4.  The  nuUity  pronounced  by  31 1  C.  C,  with  regard  to  a  settlement  between 
a  minor  become  of  age  and  his  tutor,  relating  to  the  administration,  is  only  a 
relative  nullity,  and  must  be  invoked  by  the  pupil,  who  cannot  bring  an  action  to 
account,  de  piano,  against  the  tutor,  without  asking  to  be  relieved  from  the  dis- 
charge given  upon  th«»  first  account  rendered  by  the  tutor — ^Q.  B Pierce  & 

Butlers,  24  L.  C.  J.,  p.  167,  3  L.  N.,  p.  28. 

'.  5.  Que  dans  Tespdce,  Tintim^  a  tacitement  acquiescSe  k  I'inventaire  prS- 

par§  par  son  tuteur  par  la  vente  qu*elle  lui  a  faite,  coDJointement  avec  son  marl, 
comme  chef  de  la  communaut^,  de  tous  les  biens  mobiliers  et  immobiliers  lui 

\  appartenant,  et  dont  son  tuteur,  en  cette  quality,  avait  eu  la  gestion,  et  que  cette 

vente  quoique  non  pr6c^d6e  d'une  reddition  de  compte  par  le  tuteur  k  sa  pupille, 

I  eat  valable  et  6quivaut  k  une  quittance  et  d^charge  par  le  mari  de  Tlntim^e  et 

I  cette  demidre,  auzquels  le  compte  de  tutelle  6tait  dQ. — Q.  B.  —  Chrigoire  & 

,  GrSgoire,  4  Q.  B.  R,  p.  308,  30  L.  C.  J.,  p.  286,  M.  L.  R.,  2  Q.  B.,  p.  228, 12  Q.  L.  R., 

'  p.  32.     Confirmed  in  the  Supreme  Court,  9  L.  N.,  p.  410. 

■  6.  Que  les  mineurs  devenus  majeurs  ne  peuvent  se  plaindre  de  I'adminis- 

'  tratlon  de  leur  tuteur,  lorsque,  depuis  leur  majority,  ils  ont  accepts  son  compte, 

[  lui  ont  donnd  une  d6charge  et  ont  fait  actes  d'hSritiers. — Lobanger,  J. — Banque 

Jacques^Cartier  vs  Pinsonnault,  M.  L.  R.,  1  S.  C,  p.  18. 

812«  If  the  account  give  rise  to  contestations,  they  are  proceeded 
with  and  adjudicated  upon  in  the  manner  provided  in  the  Code  of 
*  Civil  Procedure.— Pothier,  PersouTies,  624 ;  Ord.,  1667,  tit.  29.  [I.  337.] 

818*  Any  balance  due  by  the  tutor  bears  interest  without  de- 
mand, from  the  closing  of  the  account.  Interest  on  any  sura  due  by 
the  minor  to  the  tutor,  only  runs  from  the  time  of  his  being  put  in 
I  default  by  the  tutor,  after  the  closing  of  the  account. — Pothier,  Per- 

sonnes,  624-5  ;  Lamoignon,  tit.  4,  art.  127-8  ;  1  Argou,  68  ;  1  Bous- 
quet,  584  ;  1  Maleville,  421  ;  1  Gin.  341-2.  [I.  337.] 

DECISION  : — ^That  the  Appellant  was  not  entitled  to  charge  interest  on  sums 
hy  him  advanced  for  the  care  and  education  of  the  Respondents,  hut  that  he  was 
entitled  to  interest  on  all  debts  bearing  interest  which  he  had  paid  beyond  and 
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above  the  monies  he  held  in  his  hands  belonging  to  the  estate — Q.  B Miller  & 

Cto^cman,  2  Q.B.R.,  p.  33. 

314«  Every  minor  is,  of  right,  emancipated  by  marriage. — Paris, 
239,  272;  Lamoignon,  tit.  2,  art.  2;  tit.  4,  art.  121;  1  Argou,  64; 
Mesle,  210-2-6 ;  Pothier,  PersonTies,  621 ;  Cout.  dVrl,  intr,  tit.  9,  n. 
21  ;  4  Pand.  Fran9.,  610 :  1  Gin.  342  et  seq.  ;  C.  N.,  476.  [I.  337.] 

315.  An  unmarried  minor  may,  at  his  own  request,  or  that  of 
his  tutor,  or  of  any  one  related  or  allied  to  him,  be  emancipated  by 
any  court,  judge  or  prothonotary  having  jurisdiction  to  confer  tutor- 
ship, on  the  advice  of  a  family  council  called  and  consulted  as  in  the 
case  of  tutorship.— 34  Geo.  Ill,  ch.  6,  s.  8 ;  12  Vict.,  ch.  38,  s.  8 ;  C.  S. 
L.  C,  ch.  86,  s.  1 ;  ch.  78,  s.  23  ;  1  Argou,  64 ;  Pothier,  Personnes,  622  ; 
Cout  d!Orl.,  intr,  tit.  9,  n.  18  ;  Nouv.  Denizart,  vo  E-mancipation,  § 
5,  n.  4,  p.  502  ;  4  Pand.  Fran9.,  616  ;  1  Gin.  344  ;  C.  N.,  478.    [I.  337 

to  339.] 

DECISION  : — A  minor  aged  19  years  and  upwards  may  be  emancipated  as 
regards  the  administration  of  her  property.  —  Badolet,  J. — Shaw  vs  Cooper, 
9  L.  C.  J.  p.,  166. 

316«  If  the  emiancipation  be  granted  out  of  court,  it  is  subject 
to  revision,  and  may  be  annulled  by  the  court  to  which  the  judge  or 
prothonotary  who  pronounced  it  belongs.  From  this  judgment  an 
appeal  lies.— C.  S.  L.  C,  c.  86,  s.  1 ;  c.  78,  s.  23.    [I.  339.] 

317.  Whether  emancipation  results  from  marriage  or  is  granted 
judicially,  a  curator  must  be  appointed  to  the  emancipated  minor. — 
5  Nouv.  Denizart ;  p.  503.     [I.  339.] 

318«  The  account  of  the  tutorship  is  rendered  to  an  emanci- 
pated minor  with  the  assistance  of  his  curator. — Lamoignon,  tit.  4, 
art.  124;  Pothier,  Personnes,  626;  Mesl^,  290;  1  Gin.  art.  346 ;  1 
Maleville,  420-8 ;  4  Pand.  Fran?.,  616  ;  C.  N.,  480.     [I.  339.] 

319*  An  emancipated  minor  may  grant  leases  for  terms  not 
exceeding  nine  years;  he  may  receive  his  revenues,  give  receipts 
therefor,  and  perform  all  acts  of  mere  administration.  [He  is  not 
relievable  from  these  acts,  except  in  cases  where  persons  of  eige  would 
be  so.]   [1.339.] 

DECISIONS : — 1.  Qu'un  mineur,  6manoip6  par  manage,  peut,  sans  Tassistance 
d'un  curateur,  intenter  les  actions  mohilidres,  et,  par  suite,  poursuivre  en  dom* 


Digitized  by 


Google 


■r 


Of  tutorship.— Art  3W-S2:l  121 

mages  pour  injures ^Mathibu,  J — Miller  v$  Cliroux,  12  R.L.,  p.  620,  M.  L.  R., 

1 8.  C,  p.  223. 

2.  An  emancipated  minor  can  bring  or  defend  an  action  mobilise  without 
the  assistance  of  his  curator. — C.  R. —  Gagnon  vs  Syloa  dii  PortvgaiSf  24  L.  C.  J., 
p.  251. 

3.  Que  le  man  d'une  femme  mineure,  commune  en  biens  avec  lui^  qui  se 
trouve  6mancip6e  par  son  manage,  pent  poursuivre  le  reoouvrement  des  int^rSts 
qui  lui  sont  dus,  sur  le  prix  d'une  vente  d'un  immeuble  lui  appartenant  faite  pen- 
dant sa  mmorit^ Q.  B.^Nadeau  &  Cliche,  16  R.  L.,  p.  379. 

820.  He  can  neither  bring  nor  defend  a  real  action  without  the 
assistance  of  his  curator. — Pothier,  Peraonnes,  602-3,  622;  OUig., 
n.  877 ;  Serres,  Inatit,,  141-2 ;  Boutaric,  Inatit,  107 ;  1  Pigeau,  68 ; 
1  Argou,  71-2 ;  1  Maleville,  428  ;  1  Gin.  347 ;  4  Pand.  Fran?.,  618  et 

seq. ;  C.  N.,  482.    [I.  339.] 

321.  An  emancipated  minor  cannot  borrow  without  the 
assistance  of  his  curator.  Loans  of  large  amount,  considering  his 
means,  when  effected  by  deeds  bearing  hypothec,  are  null,  although 
made  with  the  assistance  of  his  curator,  if  they  be  not  authorized  by 
the  judge  or  prothonotary,  on  the  advice  of  a  family  council ;  with 
the  exception  of  the  cases  provided  for  in  article  1005.— jf  L.  27,  §  2, 
de  mvnorihua  ;  Ferrifere,  TuteUea,  230-1 ;  Mesl6,  390-1 ;  Serres,  Inatit, 
141 ;  2  Fr^minville,  TvMlea,  n.  1066  ;  1  Maleville,  430-1 ;  4  Pand. 
Fran?.,  618 ;  6  Locr^,  Eap.  du  Code,  350  et  seq. ;  C.  S.  L.  0.,  c  78, 
S.23;  C.  N.,  483.    [1.339.] 

322*  Moreover,  he  can  neither  sell  nor  alienate  his  immoveable 
property,  nor  perform  any  acts  other  than  those  of  mere  administra- 
tion, without  observing  the  formalities  prescribed  for  unemancipated 
minors. 

With  respect  to  any  obligations  which  he  may  have  contracted 
by  purchase  or  otherwise,  they  may  be  reduced  if  exceessive ;  the 
courts  taking  into  consideration  the  fortune  of  the  minor,  the  good 
or  bad  faith  of  the  persons  who  have  contracted  with  him,  ond  the 
utility  or  inutility  of  the  expenditure. — Cod,,  L.  3,  de  his  qui  veniam 
wtaiia  ;  Pothier,  Peraonnea,  603  ;  Cout  d'Orl,,  tit.  9,  art.  181,  note  5  ; 
6  Locr^,  Eap.  du  Code,  354 ;  1  Maleville,  430;  4  Pand.  Fran9..  619  ; 
C.  N.,  484.    [1.341.] 

DECISIONS :— 1.  Une  femme  marine  encore  mineure  pent,  aveo  la  settle 
aatorisation  de  son  mari,  ratifier  mi  acte  d'^ohange,  oonsenti  par  le  mari,  d'un 
immeuble  afifect^  aux  douaire  pr6fixe  et  reprises  matrimoniales  de  cette  femme, 
tels  droits  de  la  femme  ^tant  des  droits  purement  mobiliers — Q.  B. — MiirissS  & 
Brault,  10  L.  C.  R,  157. 
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2.  Le  mineur  ^mancip6  peut  yalablement  aligner  sea  biens  meubles. — Q.B. — 
MitrUsi  &  Braultj  4  L.  C.  J.,  p.  60. 

3.  Un  mineur  peut  Stre  poursuiyi  en  son  propre  nom  pour  des  objets  de 
n^cessit^  pour  le  paiement  desquels  il  est  responsable,  et  il  n'est  pas  nScessaire 
que  raction,  dans  ce  cas,  soit  dirig6e  contre  le  tuteur  du  mineur.^MoNK,  J — 
Thibaudeau  vs  Magnan,  4  L.  C.  J.,  p.  146. 

323.  A  minor  engaged  in  trade  is  reputed  of  full  age  for  all 
acts  relating  to  such  trade. — 1  Despeisses,  part.  4,  tit.  XI,  sec.  2,  n.  22, 
and  authors  cited  by  him  ;  2  Henrys,  liv.  4,  quest  127  ;  Lacombe,  vo. 
Restitution,  sec.  2,  n.  10 ;  Ord.  1673,  tit.  1,  art.  6 ;  2  Bomier,  448 ; 
4  Pand.  Fran?.,  622-3  ;  1  Maleville,  431 ;  4  Sebire  et  Carteret,  571 ; 
C.  N.,  487.    [I.  341.] 

DECISIONS:— 1.  A  miuoTj  marchand publiquej  can  be  sued  and  condemned 
for  debts  contracted  in  the  transaction  of  his  business  without  its  being  necessary 
that  a  tutor  should  be  appointed,  such  minor  being  with  respect  to  such  transac- 
tion reputed  of  full  age.— C.  R — Danais  &  CtU^  5  L.  C.  R,  p.  193. 

2.  Un  mineur  faisant  commerce  peut  l^galement,  s*obliger  pour  sa  pension 
et  nourriture,  et  §tre  assujetti,  en  ce  cas,  a  Tarrestation  par  capias  ad  respondent 
dum,  -Smith,  J Tule  vs  Wales,  12  L.  C.  R,  p.  292. 

3.  A  minor  is  liable  for  his  board  when  contracted  for  as  a  trader  and  in  the 
course  of  his  business — Smith,  J. — Brotoning  vs  Oale,  6  L.  C.  J.,  p.  251. 

4.  The  maker  of  a  promissory  note,  though  a  minor,  may  be  sued  upon  a 
note,  the  consideration  of  which  was  goods  purchased  by  him  for  use  in  his 
trade. — ^Maokay,  J City  Bank  vs  Lajleur,  20  L.  C.  J.,  p.  131. 


TITLE  TENTH. 

OF  MAJORITY,  INTERDICTION,  CURATORSHIP  AND  JUDICIAL  ADVISERS. 


CHAPTER  FIRST. 

OF  MAJORITY. 

324*  Majority  is  fixed  at  the  complete  age  of  twenty-one  years. 
At  that  age  persons  are  capable  of  performing  all  civil  acts. — Pothier, 
Personnes,  tit  5 ;  C.  S.  L.  C,  c.  34,  s.  1 ;  C.  N.,  488.    [I.  341.] 
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CHAPTER  SECOND. 

OF  INTERDICTION. 

825*  A  person  of  full  age,  or  an  emancipated  minor,  who  is  in 
an  habitual  state  of  imbecility,  insanity  or  madness,  must  be  inter- 
dicted, even  though  he  has  lucid  intervals. — ffDe  curatoribua  furioao ; 
Cod.,  L.  1,  L.  6,  de  curatore  furiosi ;  Instit  de  curatoribus,  §  3 ; 
Pothier,  PersonneSy  625  ;  Anc.  Deniz.,  vo.  Interdiction ;  Merlin,  R^p., 
vo.  Interdict,  §§  3,  4,  nn.  1,  2,  6  ;  C.  N.,  489.  [I.  341.] 

Araendments : — Whereas  the  drunkenness  of  certain  heads  of 
families  and  other  persons  of  full  age,  and  of  other  persons  fully 
enjoying  civil  rights  in  this  province,  has,  heretofore,  on  many  occa- 
sions, been  the  cause  of  ruin  to  their  families,  and  of  grievous  injury 
as  well  to  their  relations  as  to  their  creditors  ;  and  whereas,  in  the 
interests  of  society,  it  is  necessary  for  the  future  to  remedy  such 
evils ;  and  whereas  experience  has  shown  that  drunkards  who  appear 
most  incurable,  may  often  be  reclaimed  by  a  reasonable  and  regular 
course  of  treatment,  and  that  such  course  of  treatment  can  be  effica- 
ciously pursued  only  in  institutions  organized  for  the  purpose ; 
Therefore,  Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
L^islature  of  Quebec,  enacts  as  follows : 

1.  On  petition,  under  oath,  presented  to  any  one  of  the  judges  of 
the  superior  court  for  Lower  Canada,  who  alone  shall  have  power  to 
act,  by  any  relations,  whether  of  blood  or  by  affinity,  or  in  default 
of  relations,  by  any  friend  of  any  habitual  drunkard,  setting 
forth  that  by  reason  of  such  drukenness,  such  habitual  drunkard 
either  squanders  his  property,  or  mis-manages  his  property,  or  places 
his  family  in  trouble  or  distress,  or  transacts  his  business  prejudi- 
cially to  the  interests  of  his  family,  his  friends  or  his  creditors,  or 
that  he  uses  intoxicating  liquors  to  such  an  extent  that  he  incurs 
the  danger  of  ruining  his  health  and  shortening  his  life  thereby,  such 
judge,  for  any  of  such  reasons,  established  before  him  to  his  satisfaction, 
may  pronounce  the  interdiction  of  such  habitual  drunkard  and  appoint 
a  curator  to  him,  to  manage  his  affairs  and  control  his  person,  as  in 
the  case  of  one  interdicted  for  insanity. 

2.  Tlie  interdiction  of  such  habitual  drunkard  shall  be  proceeded 
with  before  a  judge,  by  summoning  before  such  judge  a  family  coun- 
cil as  in  the  case  of  tutorships,  under  the  provisions  of  the  civil  code 
of  this  province,  and  by  taking  the  opinion,  under  oath,  of  each  per- 
son composing  the  said  family  council,  as  to  the  truth  of  the  fact  of 


Digitized  by 


Google 


124  Of  interdiction. — Art.  J:3o. 

the  person  whose  interdiction  is  proposed  being  an  habitual  drunkard, 
and  as  to  the  necessity  of  such  interdiction ;  but  the  person  making  such 
demand  in  interdiction  shall  not  form  part  of  such  family  council. 

3.  The  interdiction  of  any  person  interdicted  as  an  habitual  drunk- 
ard, shall  have  the  same  effects  as  those  conferred  by  the  law  in 
force  in  this  province,  in  the  case  of  the  interdiction  of  any  person  for 
insanity. 

4.  In  proceeding  to  the  interdiction  of  aAy  person  for  habitual 
drunkenness,  it  shall  not  be  necessary  that  the  proof  of  any  of  the 
facts  to  be  established  for  such  purpose,  before  the  judge,  be  taken  in 
writing,  nor  that  the  person,  whom  it  is  sought  to  interdict,  be  inter- 
rogated before  the  judge,  but  it  shall  be  suflScient  that  the  judge  be 
satisfied  with  the  oral  evidence  given  before  him  by  the  relations, 
whether  of  blood  or  by  affinity  or  friends,  composing  the  family 
council  assembled  for  the  purpose  of  such  interdiction. 

5.  The  petition  praying  for  the  interdiction  of  any  habitual 
drunkard  shall  be  personally  served  upon  him  at  a  time  when  he 
shall  be  sober,  or  if  at  the  time  of  the  said  service  the  person,  whose 
interdiction  is  demanded  is  not  sober,  the  said  petition  shall  be 
served  upon  a  reasonable  person  of  his  family,  at  least  eight  days 
before  that  fixed  for  the  appearance  before  the  judge  for  the  purpose 
of  the  interdiction. 

6.  It  shall  be  lawful  for  the  person,  whose  interdiction  shall  be 
thus  demanded,  to  produce  before  the  judge,  witnesses  to  contradict 
the  allegations  of  the  petition  and  the  evidence  of  any  or  all  of  the 
members  of  the  family  council ;  and  each  party  may  retain  an  advo- 
cate and  counsel  to  conduct  the  proceedings  on  his  behalf  and  to 
examine  the  witnesses  before  the  judge,  who  may  require  from  the 
person  instituting  the  demand  in  interdiction,  further  evidence  of  the 
fetcts  alleged  in  the  said  petition,  in  addition  to  that  of  the  family 
council ;  but  as  hereinbefore  set  forth,  all  evidence  given  before  the 
judge  shall  be  viva  voce  or  taken  in  writing,  as  the  judge  shall  deem 
proper. 

7.  The  decision  of  the  judge  shall  be  final  and  without  appeal, 
whether  he  grants  the  interdiction  or  rejects  the  demand  therefore. 

8.  If  any  demand  in  interdiction  under  this  act  be  rejected,  the 
same  shall  not  be  renewed  before  the  expiration  of  three  calendar 
months. 

9.  Any  person  interdicted  as  an  habitual  drunkard,  may  be  re- 
lieved from  such  interdiction,  after  one  year's  sober  habits,  and  the 
removal  thereof  shall  be  effected  by  observing  the  same  formalities  as 


Digitized  by 


Google 


Of  interdiction. — Art,  J  Jo.  125 

those  prescribed  to  obtain  the  interdiction,  and  the  person  interdicted 
shall  not  regain  the  exercise  of  his  civil  rights,  until  after  the 
judgment  removing  the  interdiction. 

10.  The  wife  or  the  son  of  full  age,  of  any  person  interdicted  for 
habitual  drunkenness,  may  be  appointed  his  curator,  and  when  the 
wife  of  the  person  interdicted  shall  have  been  appointed,  she  shall 
have  all  the  powers  of  the  curators  to  persons  interdicted  for  prodi- 
gality, and  shall  be  subject  to  the  provisions  of  article  180  of  the  civil 
code,  save  in  so  far  as  regards  a«ts  of  simple  administration,  and  for 
such  acts  her  appointment  as  curatrix  shall  avail  as  full  authoriz- 
ation. 

11.  Whasoever  shall  wilfully  sell  or  give  to,  or  procure  for  any 
person  interdicted  under  this  act,  intoxicating  liquors,  shall  incur  for 
each  offence,  a  penalty  of  forty  dollars,  recoverable  by  the  curator 
for  and  on  behalf  of  the  family  of  the  person  interdicted,  by  summary 
proceeding  within  three  calendar  months  from  the  commission  of 
such  offence,  before  any  justice  of  the  peace  of  the  district  in  which 
the  offence  shall  have  been  committed,  and  in  default  of  payment  of 
the  said  penalty,  together  with  the  costs  of  suit,  within  the  delay 
fixed  by  the  said  justice  of  the  peace,  the  offender  shall  be  imprisoned 
in  the  common  gaol  of  the  district  in  which  he  resides,  for  the  space 
and  term  of  three  calendar  months,  unless  the  said  penalty  and  costs 
and  the  costs  of  imprisonment,  and  of  the  conveyance  of  the  defendant 
to  the  said  gaol,  be  sooner  paid. 

12.  Any  person  who,  according  to  the  common  report  of  the 
neighborhood,  has  the  reputation  of  being  a  drunkard,  shall  be 
deemed  to  be  an  habitual  drunkard,  according  to  the  intent  and 
meaning  of  this  act. 

13.  All  proceedings  under  this  act  shall  bo  summary,  and  the 
forms  hereunto  annexed  or  any  other  analogous  forms  shall  be 
sufficient ;  and  the  same  shall  not  be  attacked  for  any  error  in  form 
or  for  any  irregularity,  before  any  court. 

14.  The  name  of  every  person  interdicted  under  this  act,  shall 
be  inscribed  on  the  roll  of  interdicted  persons,  as  in  other  cases  of 
interdiction. 

15.  The  lieutenant-governor  may,  if  he  deem  proper,  grant  a 
license  to  keep  an  asylum  for  the  use  of  drunkards  to  the  person  or 
persons,  or  to  the  association  of  persons,  who  may  appear  to  him  to 
deserve  the  same. 

16.  The  granting  of  the  said  license  and  the  continuation  thereof, 
shall  be  subject  to  the  orders  and  regulations  passed  in  respect  thereof 
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by  the  lieutenant-governor  in  council,  who  shall  at  the  same  time 
define  the  powers  and  privileges,  and  also  the  duties  and  obligations 
of  the  director  or  directors  of  the  said  institution. 

17.  The  curator  of  any  person  interdicted  under  this  act  may 
place  the  person  interdicted,  whose  curator  he  is,  in  any  duly  licensed 
institution  for  the  cure  of  drunkards,  and  may  remove  him  from  the 
same,  whenever  he  shall  deem  it  desirable. 

SCHEDULES. 
A. 


FORM  OF  PETITION  FOB  INTERDICTION. 

Province  of  Quebec^ 
District  of 

To  the  honorable  A.  B.,  one  of  the  judges  of  the  superior  court  for  Lower  Canada: 

C.  D.,/arm«r,  of  the  parish  of  ,  in  the  said 

district,  by  this  his  petition,  respectfully  represents  : 

That  for  about  year  ,  E.  F.f  farmer ,  of  the  said  parish 

of  ,  (uncle  or  brother  of  the  petitioner f  as  the  case  may  6«,) 

has  been  an  habitual  drunkard,  and  that  by  reason  of  his  drunkenness  he  squan- 
ders or  mismanages  his  property,  or  places  his  family  in  trouble  or  distress,  or 
transacts  his  business  prejudicially  to  the  interests  of  his  family,  of  his  relations, 
or  of  his  creditors,  and  that,  therefore,  it  is  desirable  that  under  the  statute  in 
such  case  made  and  provided,  the  said  E.  F.  be  interdicted  as  an  habitual 
drunkard. 

Wherefore,  your  petitioner  prays  that  the  interdiction  of  the  said  E.  F.,  as 
an  habitual  drunkard,  in  accordance  with  the  statute  in  such  case  made  and  pro- 
vided, be  pronounced. 

B. 


FORM  OF  AFFIDAVIT  WHIOH  MUST  ACCOMPANY  THE  PETITION  PRAYING  FOR  THE 

INTERDICTION. 

C.  D.,  the  petitioner  named  in  the  foregoing  petition,  being  duly  sworn  upon 
the  Holy  Evangelists,  doth  depose  and  say  :  That  the  facts  alleged  in  the  fore- 
going petition  are  true,  and  that  the  said  petition  hath  not  been  made  through 
malice,  nor  with  a  view  to  oppress.  And  he  hath  (declared  himself  to  he  unable  to 
aigny)  or  hath  signed  after  the  same  hath  been  duly  read  to  him. 

Sworn  before  me,  this  ) 

18  \ 

J.  S.  C.         I 
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C. 
judob's  orobb,  assembling  a  family  oounoil  to  proobbd  to  the  intbrdiotion. 

Considering  the  foregoing  petition  and  affidavit,  let  the  relations,  whether 
of  blood  or  by  affinity,  and  in  default  of  such  relations,  the  friends  of  the  said 
E.  F^  in  the  said  petition  mentioned,  appear  before  me  in  chambers,  in  the  court 
boose,  in  the  eiiy  or  iown^  &c,  on  the  day  of 

18       ,  at  o'clock  in  the  noon,  for  the  purpose  of  proceeding 

npon  the  said  petition. 

18 

T  S.  C 
Q.  33  Vict.,  cap.  26. 

1.  Section  3  of  the  said  act  is  amended  so  as  to  read  as  follows  : 
"  The  interdiction  of  any  person   interdicted   as  an  habitual 

drunkard,  shall  have  the  same  effects  as  those  conferred  by  the  laws 
in  force  in  this  province,  in  the  cases  of  interdiction  of  any  person  for 
prodigality."— Q.  42-43  Vict.,  cap.  28. 

The  Act  intituled  "  An  Act  to  amend  the  Act  33  Vict,  chapter  26, 
"  intituled  An  Act  to  provide  for  the  interdiction  and  cure  of  habitual 
"  drunkards,"  details  the  measures  to  be  adopted  by  those  desirous  of 
keeping  establishments  for  habitual  drunkards,  and  prescribing  rules 
for  their  maintenance.  It  also  encwsts  upon  what  authority  people 
may  be  confined  therein,  etc. — Q.  47  Vict,  cap.  21. 

826«  Persons  who  commit  acts  of  prodigality,  which  give  reason 
to  fear  that  they  will  dissipate  the  whole  of  their  property,  are  also 
to  be  interdicted. — Pothier,  Personnea,  625  ;  Merlin,  Rdp.,  vo.  Inter- 
diction, §§  1,  2,  n.  1  ;  4  Pand.  Fran9.,  636  ;  1  Malevilie,  434  ;  2  Toul- 
lier,  1309  ;  C.  S.  L.  C,  c.  78,  s.  23.  [I.  341.] 

827*  Every  person  has  the  right  to  demand  the  interdiction  of 
any  one  related  or  allied  to  him,  who  is  prodigal,  mad,  imbecile,  or 
insane.  Husband  or  wife,  likewise,  may  demand  the  interdiction  the 
one  of  the  other. — Pothier,  Personnes,  625  ;  Merlin,  R^p.,  vo.  Inter- 
diction,  §§  3,  4  ;  Diet  de  droit,  vo.  Interdiction,  58  ;  C.  N.,  490. 
[L  341.] 

DECISIONS  : — 1>  Une  interdiction  et  la  nomination  d'un  conseil,  obtenues  k 
la  requite  de  I'interdit  lui  mdme,  sent  de  nul  effet,  quant  k  un  creancier  avec 
lequel  linterdit  a  contract^.— Q.  B.—De  Chantal  &  De  Chantal,  2  L.  C.  R., p.  469. 

2.  USpoux,  le  parent  ou  Tallin  de  Timb^ile  ou  de  celui  qui  est  en  d^tnence 
peavent  seuls  provoquer  Tinterdiction  ]  tant  qu'elle  n*a  pas  6t6  prononc6e  celui 
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qui  y  est  sujet  est  k  la  tSte  de  son  patrimoinei  et  les  tiers  ne  peuvent  s'adresser 
qu'i  lui. — Casault,  J. — D* Estimonville  vs  Tousignantj  1  Q.  L.  R,  p.  39. 

3.  Dorion,  C.  J.,  loq. :— "  Nous  croyons  que  Particle  327  C.  C.  doit  §tre  inter- 
"  pr6te  de  manidre  &  permettre  k  toute  personne  int6ress6e,  k  d6&ut  de  parents 
"  et  alibis,  de  sugg^rer  rincapacit6  d*une  personne  dont  les  interSts  sont  en  peril 
*^  pour  autoriser  le  tribunal  du  domicile  de  faire  assembler  des  amis  pour  aviser 
*^  sur  la  nomination  d'un  curateur  ;  cela  6tait  permit  avant  le  Ck)de. " — Q.  B.— 
Climent  is  Franeis,  1  Q.  B.  R.,  pp.  348  &  349. 

328.  The  demand  for  interdiction  must  be  made  before  the 
proper  court,  or  before  one  of  the  judges  or  the  prothonotary  of  such 
court;  it  must  contain  a  specification  of  the  acts  of  imbecility, 
insanity,  madness  or  prodigality.  The  applicant  is  obliged  to  prove 
these  acts. — 34  Geo.  Ill,  c.  6,  s.  8 ;  Vic.  c.  44,  s.  91 ;  Pothier,  Personnes, 
625  ;  Diet,  de  droit,  loc,  cit ;  Nouv.  Deniz.,  vo.  Curatdle,  710 ;  2 
Toullier,  n.  1319  ;  1  Maleville,  435  ;  1  Gin.,  355  ;  C.  N.,  492,  493  ;  C.  S- 
L.  C,  c.  78,  s.  23.  [I.  343.] 

DECISION  : — An  interdiction  pour  cause  de  prodigality  may  be  superseded 
by  the  court.-.  K.  B. — Ex  parte  Ducheneau,  2  R.  de  L.,  438. 

82il.  The  court,  judge  or  prothonotary  before  whom  the  de- 
mand is  made,  orders  a  family  council  to  be  called,  as  in  the  case  of 
tutorship,  and  takes  its  advice  as  to  the  state  of  the  person  whose 
interdiction  is  sought ;  but  he  who  makes  the  demand  cannot  form 
part  of  the  family  council. — Pothier,  Personifies,  tit.  6,  sec.  5,  art.  1 ; 
Denizart,  Actes  de  notoi^t^,  113  ;  1  Gin.,  356 ;  C.  N.,  494,  495  ;  C.  S. 
L.  C,  c.  78,  s.  23.  [I.  343.] 

DECISION  : — Le  juge  qui  prononce  Tinterdiction  n'est  pas  oblig6  de  suiyre  la 
majority  des  parents  et  amis  conyoqu^s  pour  donner  leur  ayis  sur  la  nomination 
d'un  curateur,  tel  ayis  n'6tant  qu*un  mode  d'instruction  pour  assister  le  juge  dans 
Pexercice  de  ses  attributions.— E.  B.    Dufaux  va  Robillardj  7  R.  L.,  p.  470. 

330.  When  the  demand  is  made  on  account  of  imbecility, 
insanity  or  madness,  the  defendant  must  be  interrogated  by  the  judge 
attended  by  a  clerk  or  assistant,  or  by  the  prothonotary ;  the 
examination  is  taken  down  in  writing,  and  communicated  to  the 
family  council. 

These  interrogatories  are  not  required  if  the  interdiction  be 
sought  on  account  of  prodigality ;  but  in  this  case,  the  defendant 
must  be  heard  or  have  been  summoned  to  appear. — ff  L.  5,  De  curxt- 
torlbus  furioso ;  Denizart,  Acts  de  notori4t4,  113 ;  1  Bourjon,  77 ; 
Diet,  de  droit,  vo.  Interdiction,  58-9  ;  0.  N.,  496 ;  0.  S.  L.  C,  c.  78,  s, 
23.  [I.  343.] 
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881«  If  the  demand  for  interdiction  be  rejected,  the  court  may, 
if  circumstances  require  it  appoint  a  judicial  adviser  to  the 
defendant. — 6  Merlin,  R^p.,  vo.  ConseU  jvdic.y  n.  1,  p.  96  ;  Diet,  de 
Droit,  vo.  Interdiction,  58,  59  ;  0.  N.,  499.  [I.  343.] 

3Stt.  If  the  interdiction  be  pronounced  out  of  court,  it  is  subject 
to  revision  by  the  court,  on  petition  of  the  person  interdicted  or  of 
any  of  his  relations.  The  judgment  of  the  court  is  also  subject  to 
appeal— 41  Geo.  m,  c.  7,  s.  18.  [I.  343.] 

DECISION  : — Qu'un  juge  en  chambre  n'a  pas  juridiction  pour  s'enqu6nr 
d'une  interdiction  prononc^e  par  le  protonotaire  de  la  Cour  Sup^rieure,  et  que 
toute  requete  en  destitution  de  curatelle  ou  en  revision  de  Tinterdiction  pro- 
nonc^e  hors  de  Cour,  doit  dtre  port^e  devant  la  Cour  Sup^rieure.  Qu^l  y  a  6ga' 
lement  appel  d'un  jugement  en  chambre,  accordant  Finterdiction  demand6e, 
lorsque  la  partie  ou  quelqu^un  de  ses  parents  en  a  demande  la  revision  &  la  Cour 
Sap^rieure,  cet  appel  ^tant  express^ment  permis  chaque  fois  que  interdiction 
est  prononcee  bora  de  Cour.— Q.  B — Clement  &  Francis,  1  Q.  B.  R.,  p.  346, 
5  L  N.,  p.  301. 

833«  Every  sentence  or  judgment  of  interdiction  or  for  the 
appointment  of  an  adviser  is,  at  the  instance  of  the  applicant,  notified 
to  the  defendant,  and  inscribed  without  delay  by  the  prothonotary  or 
clerk  on  the  roll  kept  for  that  purpose,  and  publicly  exposed  in  the 
office  of  each  of  the  courts  having  power  to  interdict  in  the  district. — 
Diet,  de  Droit,  vo.  Interdiction,  59 ;  1  Bourjon,  79  ;  Denizart,  Actes 
de  Notoridt^,  115  ;  C.  N.,  501.    [I.  345.] 

DECISION  : — Que  le  curateur  k  un  interdit  n'est  pas  tenu  de  faire  enrSgis- 
trer  la  curatelle  de  cet  interdit  pour  ester  en  justice  en  cette  quality.  Que  la  loi 
ne  requiert  pas  un  tel  enr^gistrement. — Papinbau,  J — Symes  va  Farmery  16  R- 
L.,  p.  297. 

884«  Interdiction  or  the  appointment  of  an  adviser  takes  effect 
from  the  day  of  the  judgment,  notwithstanding  the  appeal. 

All  acts  done  subsequently  by  the  person  interdicted  for  imbecil- 
ity, madness  or  insanity  are  null ;  the  acts  done  by  any  one  to  whom 
an  adviser  has  been  given,  without  the  assistance  of  such  adviser  are 
null,  if  injurious  to  him,  in  the  same  manner  as  those  of  minors  and 
of  persons  interdicted  for  prodigality,  according  to  article  987. — Diet, 
de  Droit,  vo.  Interdiction,  58-9 ;  Pothier,  Oblig.,  n.  51  ;  Donations 
entrevifs,  sec.  1,  art.  1 ;  Guyot,  Rep.,  vo.  Interdiction,  443,  450 ; 
C.  N.,  502.    [I.  345.] 

DECISIONS  : — 1.  A  party  to  whom  a  curator  has  been  appointed  cannot 
bind  himself  by  contract  whilst  the  curatorship  is  existing — C.  K. — Emerick  vs 
Patterson^  7  L  C.  R.,  p.  239. 
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2.  Que  le  cr6ancier  a  un  droit  d'action  contre  le  ourateur  ^.qualiU  k  un 
interdit  pour  les  choses  nScessaires  &  la  vie  qu4I  aurait  vendues  personnellement  k 
rinterdit  sans  Passistance  du  curateur. — Mathibu,  J. —  Valade  vs  Levy,  10  L.  N., 
p.  350. 

335*  Acts  anterior  to  interdiction  for  imbecility,  insanity  or 
madness  may  nevertheless  be  set  aside,  if  the  cause  of  such  interdic- 
tion notoriously  existed  at  the  time  when  these  a«ts  were  done. — 1 
Bourjon,  76,  nn.  8,  9,  10,  11  ;  1  Ricard,  DonationSy  part.  1,  c.  3,  sec.  3, 
n.  146 ;  2  Augeard,  96,  ArrSt  du  2  avrii  1708  ;  C.  N.,  503.     [I.  345.] 

DECISIONS  : — !•  La  d6mence  et  rimb6ciUt6  notoires  ne  rendent  pas,  avant 
Pinterdiction,  les  actes  de  celui  qui  en  soufire  nuls  ;  elles  ne  les  font  qu^annula- 
bles  pour  lesion.  L'imb^cile  et  celui  qui  est  en  d6mence  jouissent  de  leurs  droits 
tant  qu'ils  ne  sont  pas  interdits,  et  ils  peuvent  valablement  les  invoquer  en  jus- 
tice,  et  traduits  Id.  par  eux  les  tiers  peuvent  valablement  s'y  d^fendre.— Casault, 
J D' EatimauvUle  vs  Tousignant,  1  Q.  L.  Jft.,  p.  39. 

2.  In  the  present  case  there  was  nothing  to  show  that  the  act  sought  to  be 
set  aside,  which  was  done  some  months  before  the  interdiction  of  the  grantor, 
should  be  annuled. — Q.B. — BouvierA  Collette,  31  L.C.  J.,p.  14. — ^Cihon,  J. — 14  R 
L.,  p.  97. 

3.  The  incapacity  arising  from  insanity  only  begins  from  the  date  of  the 
interdiction  and  that,  up  to  that  time  the  interdict  remains,  as  regards  third  per^ 
sons,  at  the  head  of  his  patrimony  and  preserves  the  gestion  thereof,  and  third 
persons,  not  having  quality  to  demand  the  interdiction,  are  entitled  to  serve  all 
necessary  notices  and  significations  on  the  interdict  prior  to  his  actual  interdic- 
tion.— Jett6,  J Symes  vs.  Farmer,  27  L.  C.  J.,  p.  185. 

4.  Que  interdiction  d'une  personne  comme  ivrogne  d'habitude  a  les  mdmes 
effets  que  Pinterdiction  pour  prodigality,  et  notamment,  un  contrat  fait  par  un 
ivrogne  avant  son  interdiction  est  valide  comme  le  serait  celui  d^un  prodigue 
dans  les  memes  circon8tances.~TELUER,  J. — Miiayer  vs  McVey^  M.  L.  R.,4  S.  C, 
p.  21. 

3^  336«  Interdiction  ceases  with  the  causes  which  necessitated  it. 
Nevertheless  it  cannot  be  removed  without  observing  the  formalities 
prescribed  for  obtaining  it,  and  the  interdicted  person  cannot  resume 
the  exercise  of  his  rights  until  after  the  judgment  removing  the  inter- 
diction.— Pothier,  Pei'sonnes,  625-6  ;  1  Bourjon,  77-8 ;  Nouv.  Deniz., 
vo.  Guratdle,  p.  716  ;  Ouyot,  R^p.,  vo.  Interdictiony  450  ;  C.  N.,  512. 
[I.  345.] 

CHAPTER  THIRD. 

OF  CURATORSHIP. 

337«  There  are  two  sorts  of  curatorship,  one  to  the  person,  the 
other  to  property. — Pothier,  Personnes,  628  ;  N.  Deniz.,  716-7.  [I.  345.] 
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889*  The  persons  to  whom  curators  are  given  are  : 

1.  Emancipated  minors ; 

2.  Interdicted  persons ; 

3.  Children  conceived  but  not  yet  bom. — Pothier,  loc,  cit ;  5 
N.  Deniz.,  706  ;  1  Id.,  64 ;  Bretonnier,  Quest,  de  droit,  vo.  Absent,  c. 
111.     [I.  345.] 

See  amendments  noted  at  C.  C.  325,  respecting  interdiction  of 
drunkards. 

)f*  SSH.  Curators  to  the  person  are  appointed  with  the  formalities 
and  according  to  the  rules  prescribed  for  the  appointment  of  tutors. 
They  are  sworn  before  entering  upon  their  duties. — N.  Deniz.,  loc, 
cit ;  Pothier,  loc.  cit     [I.  345.] 

DECISION  : — Le  pdre  de  rinterdit  a  le  droit  d'etre  nomin6  son  ourateur  de 
prtfi&rence  i  un  stranger. — Q.  B — Dufaux  df  Robillard,  7  R.  L.,  p.  470. 

840.  A  curator  to  an  emancipated  minor  has  no  control  over 
his  person ;  he  is  given  in  order  to  assist  him  in  matters  and  pro- 
ceedings in  which  he  cannot  act  alone.  This  curatorship  ends  with 
the  minority.— Pothier,  626  ;  5  N.  Deniz.,  701.     [I.  345.] 

841.  A  curator  to  an  interdicted  person  is  appointed  by  the 
judgment  which  pronounces  the  interdiction. — Diet,  de  Droit.,  vo. 
Interdiction,  p.  58  ;  5  N.  Deniz.,  p.  708,  §  5  ;  Pothier,  625.     [I.  345.] 

DECISION  : — Qu'un  ourateur  peut  $tre  nommS  pour  prendre  soin  de  la  per- 
sonne  et  des  biens  d'un  individu  frapp6  de  paralysie  et  incapable  de  faire  ses 
afiairesy  sans  qu'il  soit  necessaire  de  prononoer  Tinterdiction. — ^Mathibi;,  J. — 
Expartef  George  Bury,  13  R.  L.,  p.  477. 

842*  The  husband,  unless  there  are  valid  reasons  to  the  con- 
trary, must  be  appointed  curator  to  his  interdicted  wife.  The  wife 
may  be  curatrix  to  her  husband. — Guyot,  R^p.,  vo.  Interdiction,  442 ; 
15  Merlin,  p.  403  ;  Mesl^,  365  ;  1  Bourjon,  77  ;  2  Pigeau,  83  ;  Actes 
de  Notori^te.  115 ;  4  Pand.  Fran?.,  653.    [I.  347.] 

1^343.  The  curator  to  a  person  interdicted  for  imbecility,  insanity 
or  madness  has  over  such  person  and  his  property  all  the  powers  of 
the  tutor  over  the  person  and  property  of  a  minor  ;  and  he  is  bound 
towards  him  in  the  same  manner  as  the  tutor  is  towards  his  pupil. — 
These  powers  and  obligations  extend  only  to  the  property,  when 
the  interdiction  is  for  prodigality. — Actes  de  Notoridt^,  115  ;  Lamoi- 
gnon,  tit.  4,  art  137 ;  Pothier,  626  ;  Ibid,,  ProprUti,  n.  7 ;  Succes- 


Digitized  by 


Google 


132  0/  curatorship.—Art.  3U.-3J^5. 

sions,  c.  3,  sec.  3,  art.  1,  §  3 ;  Intr.  au  tit.  17,   Cout  dVrL,  n.  40. 
[I.  347.] 

See  the  amendments  to  C.  C.  297. 

DECISIONS  : — 1.  A  curator  to  an  interdicted  person  may  be  removed  by  his 
consent  and  the  consent  of  the  parents,  or  upon  petition  by^the  next  of  kin,  on 

sufficient  cause  and  on  avis  de  parents,  without  his  consent. — K.  B C6ti  vs  Fa- 

geoU  2  R.  de  L.,  p.  438. 

2.  The  appointment  of  a  wife  as  curatrix  to  her  interdicted  husband  ne- 
cessarily contains  the  authorization  to  administer  the  estate  of  her  husband  as 
well  as  her  own. — Tasohereau,  J. — Le  Mesurier  vs  Leahy,  14  L.  C.  R.,  p.  417. 

3.  The  curator  to  a  lunatic  or  insane  person  cannot  remove  him  from  his 
domicile  to  an  hospital  or  asylum  without  the  authority  of  the  court,  acting  on 

the  advice  of  his  relations  or  friends. — Dorion,  C.  J Ex  parte  Cahillj  18  L.  C.  J., 

p.  270. 

4.  The  curator  to  a  person  voluntarily  interdicted,  must  be  brought  into  the 
proceedings  to  obtain  contrainte  for  folle  ench^e,  though  the  folle  enchhre  was 
made  before  interdiction — Q.  B — Ex  parte  Fourquin,  3  L.  C  L.  J.,  p.  118. 

5.  The  wife  who  has  been  appointed  curatrix  to  her  husband  who  had  been 
interdicted  for  drunkenness,  can  be  sued  alone  ]  her  husband  need  not  be  put  en 

cause  nor  need  she  be  specially  authorized  for  that  purpose Tasohbreau,  J. — 

Lemietix  vs  Forcade,  2  R.  L.,  p.  626. 

6.  Le  curateur  k  I'interdit  pour  demence  n'a  pas  le  droit  d'enlever  Tinter- 

dit  k  son  Spouse  et  k  sa  famille,  pour  le  placer  dans  un  h6pital. — Dorion,  C.  J 

Moore  vs  O'Neil,  5  R.  L.,  p.  646. 

7.  The  appointment  as  curator  to  an  interdicted  per&on  of  a  party  residing 
in  Ontario  is  illegal,  and  will  be  annulled  and  set  aside  in  a  suit  en  destitution  by 
a  daughter  of  the  interdict,  even  if  she  be  not  dependant  on  her  father  for  sup- 
port, and  a  new  curator,  resident  within  this  Province,  will  be  ordered  to  be 

appointed  in  due  course  of  law. — Mackay,  J Legge  vs  Legge,  24  L.  C.  J ,  p.  83, 

3  L.  N..  p.  159. 

8.  Que  le  curateur  k  I'interdit  pent,  sur  requite  sommaire  pr^sent^e  par  le 
beau  frdre  de  I'interdit,  etre  condamn6  a  fournir  un  compte  sommaire  de  sa 
gestion.  (C.  C.  309.)— Mathieu,  J — Rohillard  vs  Laramie,  13  R.  L.,  p.  668. 

9.  The  curator  of  a  person  interdicted  cannot  appeal  from  a  judgment  until 
he  is  authorized  to  do  so  by  the  judge  or  prothonotary  on  the  advice  of  a  family 
council.  (C.  C.  309.)— Q.  K^Cl6ment  &  Francis,  6  L.  N.,  p.  325. 

344«  [No  one,  with  the  exception  of  husband  and  wife,  and 
ascendants  and  descendants,  is  obliged  to  retain  the  curatorship  of  an 
interdicted  person  for  more  than  ten  years  ;  at  the  expiration  of  that 
time,  the  curator  may  demand  and  has  a  right  to  be  replaced.] — C.  N., 
508.     [1.347.] 

345.  The  curator  to  a  child  conceived  but  not  yet  born,  is 
bound  to  act  for  such  child  whenever  its  interests  require  it ;  he  has 
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until  its  birth  the  administration  of  the  property  which  is  to  belong 
to  it,  and  afterwards  he  is  bound  to  render  an  account  of  such  admi- 
nistration.— Pothier,  Des  peraonnes,  627 ;  5  N.  Deniz.,  717 ;  2  Toul- 
lier,  p.  315  ;  C.  N.,  393.     [I.  347.] 

846*  If  during  the  curatorship,  the  party  subjected  to  it  have 
any  interests  to  discuss  with  his  curator,  such  party  is  given,  for 
that  case,  a  curator  ad  hoc,  whose  powers  only  extend  to  the  matters 
to  be  discussed.— 5  N.  Deniz.,  p.  701.     [I.  347.] 

DECISIONS': — 1.  L*on  peut  6maner  un  bref  de  tiers  saisie  centre  le  curateur 
d*un  interdity  pour  Pobliger  a  payer  au  demandeur  le  montant  qu'il  doit  person- 
nellement  a  rinterdit,  pour  un  jugement  rendu  centre  Tinterdit  et  le  dit  cura- 
teur, en  sa  dite  qualite. — Lorangbr,  J — Crehassa  vs  Fourquirij  3  R.  L.,  p.  57. 

2.  La  tiers  saisie,  6manee  a  la  peursuite  d'un  crSancier,  pour  saisiret  arrdter, 
entre  les  mains  du  tuteur  persennollement,  toutes  les  semmes  d'argent  qu'il  peut 
devoir  au  tuteur,  est  nuUe  et  ill^gale,  vu  que  le  compte  du  tiers-saisi,  comme 
tuteur,  ne  peut  dtre  d^battu  par  la  contestation  de  la  declaration  sur  saisie-arr§t, 
mais  ne  doit  PStre  que  par  une  contestation  directe  avec  la  partie  int^ress^e. — 
Q.  B Dorion  &  Dumont,  3  R.  L.,  p.  60.     . 

^  S47*  Curators  to  property  are  those  appointed  : 

1.  To  the  property  of  absentees  ; 

2.  In  cases  of  substitution  ; 

3.  To  vacant  estates ; 

4.  To  the  property  of  extinct  corporation  ; 

5.  To  property  abandoned  by  arrested  or  imprisoned  debtors  or 
on  account  of  hypothecs  ; 

6.  To  property  accepted  under  benefit  of  inventory, — 5  N.  Deniz., 
700  ;  Pothier,  628.     [I.  347.] 

848.  The  provisions  relating  to  curators  to  the  property  of 
absentees  are  contained  in  the  title  Of  Absentees,  Those  concerning 
curators  to  the  property  of  extinct  corporations,  in  the  title  Of  Cor- 
porations, In  the  third  book  and  in  the  Code  of  Civil  Procedure  are 
to  be  found  the  rules  touching  the  appointment,  powers  and  duties 
of  the  other  curators  mentioned  in  the  preceding  article,  who  must 
also  be  sworn.     [I.  347.] 

CHAPTER  FOURTH. 

OF  JUDICIAL  ADVISERS. 

S4il«  A  judicial  adviser  is  given  to  those  who,  without  being 
absolutely  insane  or  prodigal,  are  nevertheless  of  weak  intellect,  or 
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so  inclined  to  prodigality  as  to  give  reason  to  fear  that  they  will 
dissipate  their  property  or  seriously  impair  their  fortune. — Diet,  de 
Droit,  vo.  ConseiL,  397  ;  vo.  Interdit,  58-9  ;  Anc.  Deniz.,  vo.  Conseil, 
624  ;  Guyot,  R^p.,  vo.  Interdiction,  436 ;  0.  N.,  513,  514.  [I.  347.] 

3SO*  Judicial  advisers  are  given  by  those  who  have  power  to 
interdict,  on  the  demand  of  any  person  who  has  a  right  to  demand 
interdiction,  and  with  the  same  formalities.  Such  demand  may  also 
be  made  by  the  party  himself. — Diet,  de  Droit,  vo.  Conseil,  397  ;  vo. 
Interdictiony  59,  60,  Anc.  Deniz.,  vo.  Conseil,  625,  n.  7 ;  Nouv. 
Deniz.,  vo.  Conseil  judiciaire,  §  2,  p.  254 ;  C.  N.,  514.    [I.  348.] 

y^  351.  If  the  powers  of  the  judicial  adviser  be  not  defined  by  the 
judgment,  the  person  to  whom  he  is  appointed  is  prohibited  from 
pleading,  transacting,  borrowing,  receiving  moveable  capital  and 
giving  a  discharge  therefor,  as  also  from  alienating  or  hypothecating 
his  property  without  the  assistance  of  such  adviser. 

The  prohibition  can  only  be  removed  in  the  same  manner  that 
the  appointment  has  been  made. — Pothier,  Personnes,  626  ;  1  Bour- 
jon,  80  ;  Die.  de  Droit,  vo.  ConseU,  397  ;  Anc.  Deniz.,  vo.  C(mseil> 
624-5 ;  Nouv.  Deniz.,  vo.  Conseil  judidaire,  §  2,  pp.  254  et  seq. ;  C.  N., 
513,  [I.  349.] 

DECISIONS: — 1.  A  judgment  obtained  against  a  person  interdicted  by 
reason  of  insanity,  his  curator  not  being  a  party  to  the  suit,  is  null  de  plein  droit 
— K.  'B.'^Sproat  vs  Chandler,  3  R.  de  L.,  p.  39<). 

2.  Where  a  person  to  whom  a  judicial  adviser  had  been  appointed  carried 
on  business  as  a  grocer,  and  signed  a  promissory  note,  without  the  assistance  of 
his  adviser,  for  goods  sold  and  delivered  to  him.  and  such  act  was  not  beyond  the 
limits  of  the  appointment  of  the  adviser,  the  note  was  valid. — Torbakob,  J. — 
Delisle  vs  Valade,  21  L.  C.  J.,  p.  250. 

3.  Where  a  person  had  expressed  an  intention  to  make  a  particular  donation 
and  subsequently,  while  afflicted  with  softening  of  the  brain  and  of  feeble  intelli- 
gence, he  made  the  donation  with  the  assistance  of  a  judicial  counsel,  the  dona- 
tion was  valid — Q.  B. — Brauli  &  Braultf  1  L.  N.,  p.  495. 
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TITLE  ELEVENTH. 

OF   CORPORATIONS. 


CHAPTER  FIRST. 

OF   THE    NATURE    AND    CREATION    OF    CORPORATIONS,   AND    OF    THEIR 

DIFFERENT  KINDS. 

352.  Every  corporation  legally  constituted  is  an  artificial  or 
ideal  person,  whose  existence  and  succession  are  perpetual,  or  some- 
times for  a  fixed  period  only,  and  which  is  capable  of  enjoying  certain 
rights  and  liable  to  certain  obligations. — Pothier,  Personnes,  628  ; 
Nouv.  Deniz.,  vo.  Corps,  581  ;  3  Blackstone,  467.  [I.  349.] 

DECISION  : — I.  Des  souscriptlons  k  ua  foods  social  ou  stock,  obtenues  par 
8iirprise,fraude  et  par  de  faux  ^tats  des  affaires  de  la  cotnpagnie  faits  par  ses  officiers 
et  ses  directeursysont  nuUes  et  ne  produisent  aucune  obligation.  Les  actionnaires 
ainsi  tromp^s  peuyent  mSme  recouvrer  ce  qu'ils  ont  pay6  en  &-compte  de  leurs 
parts. —Bbaudry,  J. — Glen  Brick  Co,  va  Shackwellj  1  R.  C,  p.  121. 

2.  G.  et  0.,  deux  des  principaux  officiers  de  la  demanderesse,  souscrivent 
au  capital-action  de  cette  demi^re,  le  premier  pour  $20,000  et  le  second  pour 
$30,000.  Subs6quemment,  G.  altdre  sa  souscription  et  la  r^duit  k  $10,000  et  0.  k 
$5,000,  sans  le  consentement  des  souscripteurs  subs^quents.  La  compagnie 
acquiesce  &  telle  reduction  et  ne  fait  appel  de  versement  que  sur  les  souscriptions 
telles  que  reduites.  Jug^  que  telle  reduction  ne  pouvait  pas  dtre  faite  16galement 
sans  le  consentement  des  souscripteurs  subs6quents.— Et  le  d^fendeur  ayant 
souscrit  k  des  actions  dans  le  capital  de  la  demanderesse  sans  avoir  jamais  con- 
senti  aux  alteration  et  reduction  de  souscription  ci-dessus  mentionn6es ;  /u^^,que 
la  demanderesse  n'ayait  pas  d*action  contre  lui  pour  le  forcer  4  payer  des  verse- 
ments  sur  sa  souscription. — National  Ins.  Co.  d;  Hattouy  Montreal,  8  juiUet  1878. 
— (De  Bellefeuille's  Code  Annot6,  p.  83.) 

3.  In  appeal,  this  judgment  was  reversed,  the  Court  not  differing  from  the 
principle  that  the  call  must  be  equal,  but  holding,  on  the  evidence  that  the  res- 
pondent had  failed  to  prove  that  the  calls  made  by  the  company,  appellants,  were 

either  illegal,  partial  or  unjust Q.  B. — National  Insurance  Co.  &  Hatton,  2  L.N.^ 

p.  238,  24  L.  C.  J.,  p.  26. 

See  also  cases  noted  at  C.  C.  1053  under  the  heading  of  ^'  Damages  arising 
from  false  statements  re  Companies." 

8S8.  Corporations  are  constituted  by  act  of  parliament,  by  royal 
charter  or  by  prescription. 
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Those  corporations  also  are  reputed  to  be  legally  constituted 
which  existed  at  the  time  of  the  cession  of  the  country  and  which 
have  been  since  continued  and  recognized  by  competent  authority. — 
2  Vict.,  c.  26  ;  C.  S.  L.  C,  c.  19.  [I.  349.] 

DECISIONS  : — 1.  If  a  corporation,  to  be  composed  of  certain  trustees  to  be 
subsequently  named  by  the  Crown,  be  established  by  statute,  the  existence  of 
the  corporation  will  commence  at  the  time  when  the  statute  was  passed  and  not 
when  the  trustees  are  named. — Court  of  Appeals. — Royal  Institution  for  the 
Advancement  of  Learning  d;  DesrivOreSj  Stuart's  Rep.,  p.  224. 

2.  The  declaration  of  the  King  of  France  which  requires  a  licence  in  mort- 
main, in  certain  cases,  is  repealed  by  the  Prov.  Stat.  41  Geo.  Ill,  c.  17,  so  far  as 
respects  the  Royal  Institution  for  the  Advancement  of  Learning. — Court  of 
Appeals. — Desriviires  &  Richardson^  Stuart's  Rep.,  p.  218. 

3.  A  subscription  of  shares  in  a  company  to  be  formed  is  not  binding. — Q.B. 
— Rascony  <fe  Union  Navigation  Co,,  1  L.  N.,  494. 

354.  Corporations  are  aggregate  or  sole. 

Corporations  aggregate  are  those  composed  of  several  members  ; 
corporations  sole  are  those  consisting  of  a  single  individual. — 1  Black- 
stone,  469  ;  1  Wharton's  Law  Lexicon^  219 ;  Grant,  On  Corporations  6  ; 
5  Nouv.  Deniz.,  581 ;  1  Lorieux,  485-6.  [I.  349.] 

355*  Corporations  are  either  ecclesiastical  or  religious,  or  they 
are  lay  or  secular. 

Ecclesiastical  corporations  are  aggregate  or  sole.  They  are  all 
public. 

Secular  corporations  are  either  aggregate  or  sole.  They  are 
either  public  or  private. — Grant,  9 ;  1  Blackstone,  470  ;  1  Wharton's 
L.  L.,  219 ;  Dunod.,  2e  part.,  8 ;  Pothier,  Prescription,  142,  191  ;  2 
Vict.,  c.  26;  Acte  de  1856,  c.  103.  [I.  349.] 

356«  Secular  corporations  are  further  divided  into  political  and 
civil ;  those  that  are  political  are  governed  by  the  public  law,  and 
only  fall  within  the  control  of  the  civil  law  in  their  relations,  in 
certain  respects,  to  individual  members  of  society. 
11  Civil  corporations  constituting,  by  the  fact  of  their  incorporation, 

ideal  or  artificial  persons,  are  as  such  governed  by  the  laws  affecting 
individuals ;  saving  the  privileges  they  enjoy  and  the  disabilities 
they  are  subjected  to. — 1  Blackstone,  41  et  seq. ;  1  Pand.  Fran?.,  365  ; 
1  Duranton,  17 ;  1  Marcad^,  19.  [I.  349  to  351.] 

DECISIONS: — 1.  The  defendant  was  a  mere  trading  corporation  incorporated 
for  commercial  purposes,  with  perfect  freedom  of  acquisition  and  alienation  of 
its  property,  and  the  fact  that  its  existence  and  succession  was  continuous  and 
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perpetual  did  not  make  it  a  corporation  holding  in  mortmain.  (See  C.  C.  366, 

case  n.  1.) — Q.  B.—Kierzkowski  va  Grand  Trunk  By,  10  L.  C.  R.,p.  47 C.  R 

4  K  C.  J.,  p.  86  8  L.  C.  R.,  p.  3. 

2.  Une  corporation  civile  est  responsable  d'un  libelle  qui  lui  est  impute  par 
le  demandeur.  Telle  corporation  est  regie  en  mati^res  civiles  par  le  droit  com- 
mun  et  est  soumise  auz  dispositions  de  Particle  356  du  code  civil. — Bbaudrt,  J. — 
Brovm  va  CiU  de  MontrMj  17  L.  C.  J.»  p.  46. 

3.  Rights  of  individuals  against  a  corporation  are  governed  by  the  French 
law,  and  according  to  that  law  a  corporation  is  liable  for  the  damage  caused  by 
the  assault  and  battery  of  one  of  its  officers  when  on  duty.  In  this  cause  two 
policemen  had  illegally  arrested  and  ill  treated  a  cab  driver. — Held,  that  the 
corporation  was  liable  in  damages. — City  of  Montreal  va  Doolan,  R.  C-,  p.  476. 

4.  Un  corps  municipal  censurant  la  qonduite  des  commissaires  nomm6s 
dans  une  instance  ou  il  est  partie,  n'agit  pas  alors  comme  corps  16gifi§rant,  mais 
bien  comme  corps  administratif.  Les  corporations  municipales  sont  regies,  en  ma- 
tidres  civiles,  par  les  regies  qui  r^gissent  lea  corporations  ordinaires,  et  sont  sou- 
mises  &  Tart.  356  C.  C.  La  corporation  de  Montreal  est  corporation  politique,  en 
autant  qu'elle  a  droit  de  faire  et  promulguer  des  rdglements  ou  lois  de  police,  et 
corporation  civile  en  tant  qu'administrant  les  intSrdts  do  ses  habitants,  et  sous  ce 
rapport  soumise  au  droit  commun.  Comme  corporation  civile,  elle  est  respon- 
sable comme  tout  autre  individu,  pour  les  actes  de  ceux  qui  sont  autoris^s  k  la 
repr^senter,  et  partant  passible  de  poursuite  pour  ddlit — ^Bbauory,  J. — Brovm 
V8  Cit6  de  Montreal,  4  R.  L.,  p.  7. 

See  also  cases  noted  at  C.  C.  360  and  1053,  under  the  heading  of  Slander  & 
Libel  and  Damages  Arising  from  False  Arrest. 


CHAPTER  SECOND. 

OF  THE  RIGHTS,  PRIVILEGES,  AND  DISABILITIES   OF   CORPORATIONS. 


SECTION   I. — OF  THE   RIGHTS  OF   CORPORATIONS. 

SST.  Every  corporation  has  a  corporate  name,  which  is  given 
to  it  at  its  creation  or  which  has  since  been  recognized  and  approved 
by  competent  authority. 

Under  such  name  the  corporation  is  known  and  designated,  sues 
and  is  sued,  and  does  all  its  acts  and  exercises  all  the  rights  which 
belong  to  it. — 3  Blackstone,  475  ;  Arnold,  On  Corporations,  8 ;  C.  L., 
423.  [1.351.] 

DECISION : — ^That  railways  subsidized  by  the  Province  under  the  ''  Quebec 
Railway  Act,  1869  ^'  are  liable  to  seizure  and  sale  by  ordinary  process  of  law. — 
C.  R. —  Wason  Manufacturing  Company  va  Levia  &  Kennebec  fiailwayj  7  Q.  L. 
B.,  p.  330. 
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358.  The  rights  which  a  corporation  may  exercise,  besides  those 
specially  conferred  by  its  title,  or  by  the  general  laws  applicable  to 
its  particular  kind,  are  all  those  which  are  necessary  to  attain  the 
object  of  its  creation ;  thus  it  may  acquire,  alienate  and  possess 
property,  sue  and  be  sued,  contract,  incur  obligations,  and  bind  others 
in  its  favor. — Pothier,  Personnea,  628 ;  6  Nouv.  Deniz.,  697 ;  3  Black- 
stone,  475-6  ;  1  Ferrifere,  Diet  de  Droit,  441 :  2  Vict.,  c.  26  :  Wicks- 
teed,  Index  to  Statutes,  126  :  0.  L.,  424.     [I.  351.] 

DECISIONS  : — 1.  Une  corporation  6tablie  en  pays  Stranger  pent  poursuivre 
dans  le  Bas-Canada,  le  recouvrement  de  ce  qui  lui  est  du. — ^Q.  B. — Larocque  & 
Franklin  County  Bank,  8  L.  C.  R.,  p.  328. 

2.  Les  compagnies  incorporSes  sous  Tacte  de  la  legislature  de  Quebec,  31 
Vict.,  ch.  25,  n*ont  pas  le  pouvoir  d*6mettre  des  billets  promissoires,  &  moins  que 
ce  pouvoir  ne  soit  formellement  donn6  par  les  rdglemeuts  de  la  compagnie. — 
Bbaudrt,  J. — Coates  vs  Glen  Brick  Co.,  I  R.  C,  p.  121. 

3.  Les  corporations  municipales  peuvent  transiger  sur  toutes  reclamations 
en  dommages  ou  autres,  contre  elles  }  elles  sont  liees  par  telles  transactions  et 
n*en  peuvent  Stre  relev6es  que  pour  les  monies  raisons  que  pent  invoquer  tout 

majeur  en  possession  de  Puniversalite  de  ses  droits  civils Siootte,  J. — Bachand 

V8  Corporation  de  St-ThSodore  d' Acton,  2  R.  L.,  p.  325. 

4.  An  action  for  libel  may  be  brought  by  one  corporation  against  another 
corporation.  —  Johnson,  J. — Institut  Canadien  vs  Nouveavr Monde,  17  L.  C.  J., 
p.  297. 

5.  Une  corporation  charitable,  comme  les  Soeurs  de  la  Providence,  ne  viole 
pas  sa  charte  en  prSparant  et  vendant  une  preparation  m6dicinale...Q.  B.^ 
Kerry  <k  Les  Sosurs  de  VAsile  de  la  Providence,  I  L.  N.,  p.  472. 

6.  Une  corporation  etrang^re  incorporSe  et  reconnue  par  les  lois  d*un  pays 
etranger  oii  elle  tient  le  si6ge  de  ses  operations,  pent  valablement  contractor  dans 
cette  province,  y  ester  en  justice  et  contraindre  ceux  qui  ont  contracts  avec  elle 
d'executer  leurs  engagements,  tout  comme  une  personne  naturelle  qui  rSsiderait 
dans  un  pays  etranger. — Q.  B. — Connecticut  &  Passumpsic  Rivers  By.  Co,  &  Corn- 
stock,  I  R  L.,  p.  589. 

7.  Where  the  power  of  making  promissory  notes  or  accepting  Bills  of 
Exchange  is  not  expressly  given  to  a  municipal  corporation  it  cannot  be  implied 
as  necessary  to  accomplish  any  of  the  purposes  tor  which  such  a  corporation  was 
created.  A  promissory  note  made  by  a  municipal  corporation  to  pay  the  amount 
of  a  judgment  against  the  municipality  is  null,  the  legislature  having  empowered 
municipalities  to  raise  money  in  a  different  manner. — C.  R. — Pacaud  vs  Corpo- 
ration of  Halifax  South,  17  L.  C.  R.,  p.  56. 

8.  A  municipal  corporation  will  be  condemned  to  pay  the  amount  of  a  pro- 
missory note,  signed  by  the  mayor  and  secretary-treasurer  in  the  name  of  the 
corporation,  when  it  is  neither  alleged  nor  proved  that  the  note  was  given  without 
lawful  consideration. — Q.  B — Corporation  of  the  Township  of  Grantham  A  Cou- 
ture, 24  L.  C.  J.,  p.  105,  2  L.  N.,  p.  350. 

9.  A  negotiable  promissory  note  made  by  a  Building  Society  or  other  cor- 
porate body,  not  specially  authorised  by  its  charter  to  make  promissory  notes^  is 
a  promise  held  out  to  the  public  that  it  will  pay  the  amount  to  the  order  of  the 
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person  named  therein  and  will  be  held  good  as  an  acknowledgement  of  indebt- 
edness, and  the  endorsee  of  such  note  may  recover  the  amount  thereof  from  the 
corporation,  promissor,  on  the  mere  production  of  the  note,  in  the  absence  of  a 
plea  denying  the  existence  of  the  debt  or  that  valid  consideration  was  received 
by  the  Corporation.  —  Q.  B.  —  Soei4t6  de  Construction  du  Canctda  A  Banque 
NationaU,  24  L.  C.  J.,  p.  226,  3  L.  N.,  p.  130. 

10.  That  as  the  promissory  note  sued  on  purported  to  have  been  signed  by 
the  manager  and  president  of  the  Company  defendant,  it  was  encumbent  upon 
the  Plaintiff,  under  the  general  issue,  to  prove  that  these  persons  were  duly 
aathorized  to  make  the  note  especially  in  view  of  the  provision  of  the  act  of 
incorporation  of  the  Company  respecting  notes—  C.  R. — Delany  vs  St,  Lawrence 
Steam  Navigation  Company ^  8  Q.  L.  R.,  p.  92. 

11.  In  an  action  on  a  promissory  note  against  the  Company  defendant,  it 
was  held  that  as  the  Company  had  not  proved  that  the  President,  who  signed  the 
note,  had  not  the  power  to  do  so,  the  Company  was  responsible  for  it. — C.  R. — 
Brict  vs  Morion  Dairy  Farming  &  Colonization  Company j  6  L.  N.,  p.  171. 

12.  Que  les  corporations  municipales  n'ont  pas  le  pouvoir  de  faire  des  billets 
promiasoires  ou  d'accepter  des  lettres  de  change. — Rainvillb,  J^ — Martin  vs  CitS 
de  Hull,   10  R.  L.,  p.  232. 

13.  Qu*un  billet  promissoire  fait  et  sign6  par  le  president  et  tr6sorier  d^une 
Compagnie  d'assurance  mutuelle  et  remis  k  un  membre  de  la  Compagnie  en 
r^glement  d'une  perte  soufferte  par  ce  dernier,  peut  §tre  recouvr6  par  un  tiers  k 
qui  ce  billet  est  transports  avant  TSch^ance,  quand  mSme  les  billets  doivent  §tre 
signes  par  les  president  et  secretaire. —  C.  R. — Jones  vs  Compagnie  d^  Assurance 
Mutuelle  conire  le  Feu  des  cantons  de  VEst,  15  R  L.,  p.  500,  M.  L.  R,  3  S.  C. 
p.  413. 

359.  For  these  objects,  every  corporation  has  the  right  to  select 
from  its  members,  oflScers  whose  number  and  denominations  are  de- 
termined by  the  instrument  of  its  creation  or  by  its  by-laws  or  regul- 
ations.— Pothier,  Personnes,  629 ;  Diet,  de  Droit,  loc.  cit. ;  3  Domat, 
tit.  15,  sec.  2,  n.  9  ;  0.  S.  C,  c.  5,  s.  6,  §  24.  [I.  351.] 

300.  These  officers  represent  the  corporation  in  all  acts,  contracts 
or  suits,  and  bind  it  in  all  matters  which  do  not  exceed  the  limits  of 
the  powers  conferred  on  them.  These  powers  are  either  determined 
by  law,  by  the  by-laws  of  the  corporation,  or  by  the  nature  of  the 
duties  imposed. — Pothier,  eod.  loc.  ;  Diet,  de  Droit,  eod  loc. ;  0.  L., 
p.  430.  [I.  351]. 

DECISIONS  : — 1.  The  head  of  a  corporation  may  bind  the  body  corporate  by 
any  contract  from  which  it  may  derive  a  benefit.  —  Court  of  Appeals  : — Royal 
Institution  for  the  Advancement  of  Learning  &  Desrivi^eSj  Stuart's  Rep.,  p.  224. 

2.  Corporations  are  bound  by  the  acts  of  their  agents  in  the  same  way  and 
to  the  same  extent  as  persons  are — ^Court  op  Appeals  : — Ferrie  &  The  Wardens 
of  the  House  of  Industry  ^  1  R.  de  L.,  p.  27. 

3.  The  clause  of  the  statute  9  Vict.,  c.  27,  s.  21 ;  s.  s.  3,  which  defines  the 
powers  and  duties  of  School  Commissioners  as  to  building  and  repairing  school 
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houses  etc.,  contains  this  provision :  "  provided  that  no  rate  shall  be  levied  for 
the  building  of  a  superior  or  model  school    to    exceed  the  sum  of  £150." 

Held  : ^That  the  obligation  for  building  sued  on  being  in  excess  of  J£150,   for 

which  sum  only  the  municipality  could  be  assessed  and  was  inoperative  to  bind 
the  defendants.  Q.  B — Adams  &  School  Com.  for  Mun,  of  Barsntorif  11  L.  C. 
R.  p.  46. 

4.  Une  corporation  mimicipale  est  responsable  des  actes  de  ses  officiers,  si 
elle  les  a  ordonn6s  ou  si  elle  essaie  de  les  justifier — Q.  B. — Doyon  A  Corpo- 
ration de  la  paroUse  de  Saint  Joseph,  17  L.  C.  J.,  p.  193. 

5.  When  the  cashier  of  a  Bank  has  entered  into  transactions,  even  in  his 
own  name,  which  are  within  the  ordinary  scope  of  the  duties  of  such  cashier,  the 
Bank  is  bound  by  such  transaction.  Where  the  directors  of  a  Bank  allow  an 
officer  of  the  same  to  conduct  its  affairs  as  he  sees  fit,  without  reference  to  them, 
they  render  the  Bank  liable  for  his  acts,  which  they  are  presumed  to  have 
authorized,  and  a  plea  that  they  were  ignorant  of  such  acts,  will  not  be  main- 
tained. Where  such  directors  permit  a  period  of  one  year  to  elapse  after  they  have 
obtained  knowledge  of  an  unauthorized  act  of  an  officer  of  such  Bank,  before 
they  repudiate  it,  they  are  presumed  to  have  acquiesced  in  it  after  the  lapse  of 

such  period Q.  B — Montreal  City  &  District  Savings  Bank  &  Jacques  Cartier 

Bankf  30  L.  C.  J.,  p.  106. 

But,  held  in  the  Privy  Council,  that  acquiescence  and  ratification  must  be 
founded  on  a  full  knowledge  of  the  facts  and  further  it  must  be  in  relation  to  a 
transaction  to  which  effect  may  be  given  thereby.  When  the  accounts  of  a  Bank 
in  liquidation  had  been>  changed  so  as  to  represent  the  Bank  as  a  debtor  in 
respect  of  a  sum  which  had  been  borrowed  by  its  manager  for  his  own  purposes, 
the  doctrine  of  acquiescence  and  ratification  by  the  liquidating  authorities  would 
not  avail  to  render  the  Bank  liable  to  pay  a  debt  which  it  never  owed. — Privt 
CoxjNoiL.~~Jacques  Cartier  Bank  dt  Montreal  City  &  District  Savings  Bank^  13 
App.  Cas.  p.  Ill,  11  L.  N.,  p.  66. 

6.  Unlawful  acts  of  the  managing  director  of  a  Company,  designed  to  bring 
about  the  ruin  of  a  co-partnership  firm,  do  not  bind  the  company  or  make  it  res- 
ponsible for  damages  unless  approved  or  ratified  by  the  company. — Davidsoit,  J. 
— J5ttry  vs  Corriveau  SUk  Mills  Co.,  M.  L.  R.,  3  S.  C,  p.  218. 

7.  Where  a  corporation  has  a  knowledge  of  an  act  of  its  President  and  Secre- 
tary which  they  had  not  sufficient  authority  to  transact,  and  it  does  not  repudiate 
such  act,  the  corporation  will  be  bound  by  it. — Q.  R. — SociStS  de  Construction 
d^Hochelaga  ds  Sociit6  de  Construction  MStropolitaine,  4  Q.  B.  R.,  p.  199. 

See  also  references  to  C.  C.  1053,  noted  at  C.  C.  356. 

361.  Every  corporation  has  a  right  to  make,  for  its  internal 
government,  for  the  order  of  its  proceedings  and  for  the  management 
of  its  affairs,  by-laws  and  regulations  which  its  members  are  bound 
to  obey,  provided  they  are  legally  and  regularly  passed. — Pothier, 
eod  loc. ;  5  Nouv.  Deniz.,  594  ;  3  Blackstone,  476  ;  0.  S.  C,  c.  5,  s.  6, 
§  24  ;  C.  L.,  430.  [I.  351.] 

DECISIONS : — 1.  A  stockholder  in  a  joint  stock  company  can  bring  an  action 
of  account  against  the  corporation,  and  thereby  contest  the  validity  of  a  by-law 
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made  by  a  board  of  its  directors — K.  B — Keys  vs  Quebec  Fire  Ins.  Co,,  Stuart's 
Rep^  p.  425. 

2.  Qu'une  association  incorporee  est  civilement  responsable  des  actes  ill6- 
gaux  que  ses  rdglements  prescrivent  4  ses  membres. — Casault,  J. — Paradis  vs 
SocUtSdes  Ouvriers  du  Bordj  13  Q.  L.  R.,  p.  101. 


SECTION  II. — OF  THE  PRIVILEGES  OF  CORPORATIONS. 

302*  Besides  the  special  privileges  which  may  be  granted  to 
each  corporation  by  its  title  of  creation  or  by  special  law,  there  are 
others  which  result  from  the  fact  of  incorporation  and  which  exist  of 
right  in  favor  of  all  corporate  bodies,  unless  taken  away,  restrained 
or  modified  by  such  title  or  by  law. — 3  Blackstone,  475  ;  C.  S.  C,  loc. 
ciL    [I.  351.] 

8tt3.  The  principal  of  these  privileges  is  that  which  limits  the 
responsibility  of  the  members  of  a  corporation  to  the  interest  which 
each  possesses  therein,  and  exempts  them  from  all  personal  liability 
for  the  payment  of  obligations  contracted  by  the  corporation  within 
the  scope  of  its  powers  and  with  the  formalities  required. — Pothier, 
Pei'donnes,  628-9 ;  Diet,  de  Droit,  loc.  ciL,  5  Nouv.  Deniz.,  597 ;  3 
Blackstone,  468  ;  C.  S.  C,  loc,  cit.     [I.  353.] 

DECISIONS: — 1.  Les  membres  d^une  corporation  qui  votent  de  bonne  foi 
ime  resolution  adoptee  par  la  majority,  ne  peuvent  Stre  responsables  personnelle- 
ment  pour  les  decisions  du  corps  dont  ils  font  partie  ;  quand  meme  ces  decisions 
sendent  en  contravention  k  un  statut  qui  punit  telle  contravention  d'une 
amende. — Loranoer,  J^ — Audette  dii  Lapointe  vs  Duhamelf  1  R.  L.,  p.  52. 

2.  Un  actionnaire  ne  pent  refuser  de  payer  le  montant  de  sa  mise,  par  le 
£ut  que  la  corporation  aurait  commis  des  actes  ilI6gaux  et  de  nature  d.  deprecier 
la  valeur  des  actions  :  de  telle  griefs  peuvent  dopner  lieu  a  des  actions  de  dotu- 
mages  centre  la  corporation  ou  les  directeurs  individuellement,  mais  ne  peuvent 
operer  la  resolution  du  contrat  d'association. — Q.  B. — Connecticut  &  Fassumpsic 
R.  By.  Co.  &  Comstockf  1  R.  L.,  p.  589. 

SECTION  III. — OF  THE  DISABILITIES  OF  CORPORATIONS. 

304.  Corporations  are  subject  to  particular  disabilities  which 
either  prevent  or  restrain  them  from  exercising  certain  rights,  powers, 
privileges  and  functions,  which  natural  persons  may  enjoy  and  exer- 
cise ;  these  disabilities  arise  either  from  their  corporate  character  or 
they  are  imposed  by  law. — 3  Blackstone,  475  ;  Pothier,  Personnes, 
630;  Diet,  de  Droit,  441 ;  Nouv.  Deniz.,  597.    [I.  353.] 
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DECISIONS : — i.  Qu'une  compagnie  ne  peut  pas,  sans  y  6tre  autoris^e  par  sa 
charte,  r6duire  son  capital,  ni  racheter  ses  actions,  ni  accepter  les  remises  que  lui 
ont  fait  les  actionnaires  )  que  toutes  ces  actions  sont  ultra  vives  et  nulles,  et  ne 
libdrent  pas  les  actionnaires  de  I'obligation  de  payer  le  montant  de  leurs  actions. — 
Casault,  J. — Ross  vs  Fizeij  8  Q.  L.  R.,  p.  251. 

2.  Similar  decision — Q.  B. — Ross  ds  Dusablon,  10  Q.  L.  R.  p.  74. 

3.  Qu'en  Tabsence  d*une  rdgle  contraire  dans  la  loi  qui  oree  une  compagnie, 
dans  les  rdglements  qu'elle  autorise  ou  dans  un  statut  special  qui  Tafiecte,  Iw  do- 
nation d'actions  dans  ses  fonds  n'est,  pour  valoir  contre  les  tiers,  soumise  k 
aucune  autre  formality  que  la  donation  de  meubles  corporeis.— C.  R. —  Whitehead 
vs  McLaughlin  8  Q,  L.  R.,  p.  373. 

4.  A  municipal  corporation  cannot  validly,  bind  itself  to  make  a  by-law  for 
the  opening  of  a  street,  and  no  action  will  lie  against  such  corporation  for  failure 
to  carry  out  an  agreement  for  the  opening  of  a  street. — ^Q.  B — Brunette  ds  Cor- 
poration du  Village  Cote  Saint  Louis,  M.  L.  R.,  2  Q.  B.,  p.  103. 

5.  That  the  directors  of  an  incorporated  Company,  even  when  the  act  of 
incorporation  authorises  an  increase  of  the  capital,  have  not  the  right  to  order 
such  increase,  if  it  be  proved,  as  in  the  present  case,  that  the  Company's  bridge  is 
in  good  order  and'has  no  need  of  repairs,  if  there  be  sufficient  lands  on  hand,  all 
debts  paid,  and  if  such  increase  be  ordered  simply  to  secure  to  the  directors  the 
control  of  the  affairs  of  the  Company. — Q.  B.—Perrault  ds  Milloi,  12  Q.  L  R. 
p:  248. 

6.  Qu*une  resolution  adoptee  par  une  assembl^e  des  marguilliers  anciens  et 
nouveauz  4  Peffet  d^indemniser  un  des  fabriciens  pour  une  perte  subie  dans  un 
procds  en  dommages  encouru  pendant  qu'il  ezer^ait  les  fonctions  de  marguillier  et 
dans  Pezercice  de  ces  dites  fonctions,  est  illegal  et  ultra  vires.  Que  cette  reso- 
lution constitue  une  veritable  donation,  excede  les  pouvoirs  de  Passemblee  qui  a 

adopts  telle  resolution.  — Q.  B Curvet  Marg.  de  l^CEuvre  etc,  de  Saint  Isidore  & 

Pcrras,  32  L.  C.  J.,  p.  176. 

As  to  the  power  of  corporations  to  make  promissory  notes,  see  cases  noted 
at  C.  C.  358. 

3^  365.  In  consequence  of  the  disabilities  which  arise  from  their 
corporate  character,  they  can  neither  be  tutors  nor  curators,  saving 
the  exception  contained  in  chapter  34  of  the  Consolidated  Statutes 
for  Lower  Canada,  nor  can  they  take  part  in  meetings  of  family 
councils. 

They  cannot  be  entrusted  with  the  execution  of  wills  or  any 
other  administration  which  necessitates  the  taking  of  an  oath,  or 
imposes  personal  responsibility. 

They  cannot  be  summoned  personally,  nor  appear  in  court  other- 
wise than  by  attorney. 

They  cannot  sue  nor  be  sued  for  assault,  battery  or  other  violence 
on  the  person. 

They  cannot  serve  as  witnesses  nor  as  jurors  before  the  courts. 

They  can  neither  be  guardians  nor  judicial  sequestrators,  nor 
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can  they  be  charged  with  any  other  functions  or  duties  the  exercise 
of  which  may  entail  imprisonment. — Pothier,  PersonneSy  628-9;  3 
Blackstone,  476 ;  Diet,  de  Droit,  441  ;  5  Nouv.  Deniz,,  597.  [I.  353.] 
Amendment : — The  commissioners  appointed  by  the  Governor 
for  superintending  the  Hotel  Dieu  at  Quebec,  the  General  Hospital 
of  the  Grey  Nuns  at  Montreal,  the  General  Hospital  at  Quebec,  or 
any  institution  receiving  foundings  in  the  district  of  Three  Rivers, 
and  their  successors  in  office,  shall  be  the  legal  guardians  (tuteurs) 
of  the  foundlings  in  the  institutions  with  reference  to  which  they 
'  have  been  respectively  appointed  and  shall  have  such  powers  as  they 
would  have,  if  appointed  to  be  such  guardians  in  the  ordinary  course 
of  law.— C.  S.  L.  C,  cap.  34,  s.  6. 

DECISION  : — Semble,  a  Bank  cannot  be  an  attorney Smith,  J. — Lynch  vs 

McLennany  9  L.  C.  R.,  p.  257. 

i^  360.  The  disabilities  arising  from  the  law  are  : 

1.  Those  which  are  imposed  on  each  corporation  by  its  title,  or 
by  any  law  applicable  to  the  class  to  which  such  corporation  belongs  ; 

2.  Those  comprised  in  the  general  laws  of  the  country  respecting 
mortmains  and  bodies  corporate,  prohibiting  them  from  acquiring 
immoveable  property  or  property  so  reputed,  without  the  permission 
of  the  crown,  except  for  certain  purposes  only,  and  to  a  fixed  amount 
and  value  ; 

3.  Those  which  result  from  the  same  general  laws  imposing,  for 
the  alienation  or  hypothecation  of  immoveable  property  held  in  mort- 
main or  belonging  to  corporate  bodies,  particular  formalities,  not 
required  by  the  common  law. — Pothier,  Des  Personifies,  630  ;  1  Fer- 
rifere,  loc,  cit. ;  5  Nouv.  Deniz.,  p.  597.  [I.  351.] 

Arfiendm^nt : — Whereas  there  are  in  the  Province  of  Quebec,  a 
certain  number  of  corporations  acknowledged  by  law,  which,  by  their 
charters,  cannot  acquire  or  hold  real  estate  beyond  a  limited  amount, 
and  whereas  the  said  corporations  could  employ  their  property  to 
greater  advantage,  if  they  were  permitted  whether  they  dispose  of 
them,  [sic.']  to  apply  the  price  received  upon  other  real  estate  ; 
Therefore,  Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislature  of  Quebec,  enacts  as  follows  : 

1.  All  corporations  of  this  Province,  which  cannot  acquire  real 
estate  but  to  a  limited  amount,  under  the  provisions  of  their  charters, 
or  of  the  law,  shall  hereafter,  have  the  right,  whenever  they  dispose 
of  or  alienate  any  real  estate  belonging  to  them,  to  apply  the  price 
thereof  to  the  acquisition  of  other  real  estate,  and  also  to  receive  the 
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revenues  whatever  thereof,  any  law  to  the  contrary  notwithstanding 
and  to  employ  the  same  to  the  objects  for  which  they  were  con- 
stituted.—Q.  42-43  Vict.,  cap.  34. 

DECISIONS  :•— 1.  The  mortmain  restrictions  upon  the  acquisition  of  real  estate 
by  mortmain  corporation  were  caused  by  the  acquired  property  thereby  becoming 
inalienable,  not  by  the  existence  of  the  corporation  being  perpetual  or  con- 
tinuous. These  restrictions  applied  to  corporations  aggregate,  the  clergy  in 
general,  religious  bodies,  fraternities,  municipal  guilds,  and  others  of  like  nature 
which  form  the  class  designated  as  mortmain  corporations,  gens  de  mainmorte. 
Modem  civil  corporations  established  for  commercial  and  trading  purposes,  as 
joint  stock  or  incorporated  banking,  manu&cturing,  railway  companies,  &c., 
cannot  be  included  in  such  class  nor  do  mortmain  restrictions  apply  to  them. — 
C.  R.—  Kierkowaki  vs  Grand  Trunk  Ry,,  4  L.  C.  J.,  p.  86 Q.  B,,  10  L.  C.  R,  p.  47- 

2.  A  subscription  note  given  to  a  municipal  corporation,  to  aid  in  the 
erection  of  a  public  market,  is  not  a  contract  or  agreement  contrary  to  good 
morals.  Such  contract  or  agreement  is  one  that  the  parties  might  lawfully  make, 
and  is  not  beyond  the  powers  of  a  corporate  body — Ramsay,  J. — Corporation  of 
Waterloo  vs  Oirardj  16  L.  C.  J.,  p.  106. 

3.  By  the  laws  of  the  province  of  Quebec  corporations  are  under  a  disability 
to  acquire  lands  without  the  permission  of  the  Crown  or  authority  of  the  legis- 
lature. A  foreign  corporation  which  had  purchased  lands  in  the  said  province 
without  such  permission  or  authority,  and  was  evicted,  had  no  action  of  damages 
against  the  vendor  of  their  vendor — Chaudihre  Gold  Mining  Co,  &  Desbarais,  17 
L.  C.  J.,  p.  275,  13  L.  C.  J.,  p.  132,  15  L.  C,  J.,  p.  44. 

4.  Les  corporations,  quelles  qu'elles  soient,  qui  n'ont  pas  obtenu  de  la  legis- 
lature un  pouvoir  special  k  cette  fin,  ne  peuvent  acqu^rir  des  biens  immeubles 
dans  cette  province.  Tons  les  actes  faits  par  telles  corporations  aux  fins  d'ac 
qu6rir  des  immeubles  comme  susdit,  sent  absolument  nuls  et  de  nuUe  valeur  et 

ne  peuvent  conf§rer  aucun  droit  quelconque Torranob,  J,— La  Cie  des  mines 

d^or  de  la  Chaudihre  vs  DesbaratSj  1  R.  L.,  p.  82. 

5.  That  the  provisions  of  C.  C.  364  and  366,  are  general  and  apply  to  all 
corporations  without  distinction  \  and  therefore,  a  Building  Society,  incorporated 
by  the  Dominion  Parliament,  to  carry  on  operations  throughout  the  Dominion,  is 
subject  to  the  disabilities  imposed  by  C.  C.  366,  and  cannot  acquire  immoveable 
property  in  the  Province  of  Quebec,  without  the  permission  of  the  Crown. — 

LoRANGER,  J Cooper  vs  Mclndoej  M.  L.  R.,  2  S.  C,  p.  388.    Confirmed  in  Q.  B., 

15  R.  L.,  276,  32  L.  C.  J.,  p.  210. 

367.  All  corporations  are  prohibited  from  carrying  on  the 
business  of  banking  unless  they  have  been  specially  authorized  to  do 
so  by  their  title  of  creation. — C.  S.  C,  c.  5,  s.  6,§  24.  [I.  353.] 
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CHAPTER  THIRD, 

OF  THE   DISSOLUTION"  OF  CORPORATIONS    AND  THE   LIQUIDATION 
OF  THEIR    AFFAIRS. 


SECTION   I. — OF  THE   DISSOLUTION   OF  CORPORATIONS. 

)^  36S.  Corporations  are  dissolved  : 

1.  By  any  act  of  the  legislature  declaring  their  dissolution  ; 

2.  By  the  expiration  of  the  term  or  the  accomplishment  of  the 
object  for  which  they  were  formed,  or  the  happening  of  the  condition 
attached  to  their  creation ; 

3.  By  forfeiture  legally  incurred  ; 

4.  By  the  natural  death  of  all  the  members,  the  diminution  of 
their  number,  or  by  any  other  cause  of  a  nature  to  interrupt  the  cor- 
porate existence,  when  the  right  of  succession  is  not  provided  for  in 
such  cases  : 

5.  By  the  mutual  consent  of  all  the  members,  subject  to  the 
modifications  and  under  the  circumstances  hereinafter  determined. — 
1  Blackstone,  484 ;  C.  S.  L.  C,  c.  88,  s.  10. 

Amendment — See  the  Act  intituled  :  "  An  Act  respecting  the 
Voluntary  Winding  up  of  joint  stock  Companies.  "  Q.  42-43  Vict., 
cap.  31. 

DECISION  :— La  Compagnie  du  Chemin  de  Far  Montreal,  Ottawa  et  Ooci- 
dental,  ne  pouvait  se  dissoudre  sans  Pautorisation  du  Parlement  du  Canada. — 
Privy  CJouncil. — Bourgoin  &  Monirealj  Ottawa  A  Occidental  By,  Co,,  24  L.  C.  J., 
p.  193  J  3  L.  N.,  p.  185  ;  5  App.  Cas.,  p.  382  ;  R.  A.  C,  p.  874. 

300*  Ecclesiastical  and  secular  corporations  of  a  public  nature, 
other  than  those  formed  for  the  mutual  assistance  of  their  members, 
cannot  be  dissolved  by  mutual  consent  without  a  formal  and  legal 
surrender  or  the  authority  of  the  legislature,  as  the  case  may  be. 

The  same  rule  applies  to  banks,  to  railway,  canal,  telegraph,  toll- 
bridge,  and  turnpike  companies,  and  generally  to  private  corporations 
who  have  obtained  privileges  which  are  exclusive  or  exceed  those 
resulting  by  law  from  incorporation.  —  C.  C.  13  ;  L.  38,  ff  de  pactia  ; 
L.  45,  de  reg.jur, ;  L.  6,  Cod.,  de  pactis,  [I.  355.] 

870.  Public  corporations  formed  for  the  mutual  assistance  of 
their  members,  and  those  of  a  private  nature  not  included  in  the 

10 
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preceding  article,  may  be  dissolved  by  mutual  consent,  on  confor- 
ming to  the  conditions  which  may  have  been  specially  imposed  on 
them,  and  saving  the  rights  of  third  parties. — (Rule  that  private 
rights  may  be  waived.)  —  L.  7  §7,  .^  de  pactis ;  L.  29,  Cod.,  eod.  tit 
[I.  355.] 

SECTION  II. — OF  THE  LIQUIDATION  OF  THE  AFFAIRS  OF  DISSOLVED 

CORPORATIONS. 

>^  STl.  A  dissolved  corporation  is,  for  the  liquidation  of  its  hffairs, 
in  the  same  position  as  a  vacant  succession.  The  creditors  and  others 
interested  have  the  same  recourse  against  the  property  which  be- 
longed to  it,  as  may  be  exercised  against  vacant  successions  a^d  the 
property  belonging  to  them.     [I.  355.] 

Amendment : — See  amendment  to  C.  C.  368,  which  affects  this 
whole  section. 

DECISIONS  : — 1.  A  joint  company  having  ceased  to  do  business,  its  directors 
having  resigned  and  its  place  of  business  having  been  burned  down,  the  share- 
holders, at  a  duly  convened  general  meeting,  named  the  secretary-treasurer 
assignee,  assisted  by  a  council  of  advisers  composed  of  three  of  the  late  directors 
with  full  power  to  wind  up  the  affairs  of  the  company  :  Heldf  that  such  an 
organization  could  not  receive  the  sanction  of  the  court,  and  an  action  brought 
by  such  assignee  in  the  name  of  the  company  in  liquidation  would  be  dismissed. — 
Meredith,  C.J — Quebec  Agricultural  Implementa  Co.,  vs  Hihert,  I  Q.  L.  R.,  p.  363. 

2.  Dans  une  action  intent^e  par  une  compagnie  k  fonds  social  contre  un 
actionnaire  pour  le  montant  d'une  part  souscrite  et  non  payee,  sur  preuve  que  les 
directeurs  et  officiers  de  la  compagnie  ont  donn6  leur  demission  et  n'ont  pas  6t6 
remplac6s,  la  cour,  nonobstant  la  sec.  20  de  la  31e  Vict.,  c.  25,  ordonnera  que  la 
compagnie  precede  k  T^lection  de  nouveaux  officiers,  ou  d'un  curateur  suivant 
Part  371  du  C.  C,  et  en  produise  acte,  avant  de  pouvoir  proc6der  ult6rieurement 
dans  la  cause — Frais  r6serv6s. — ^Tessier,  J. — La  Cie  Sinstruments  agricoles  V8 
H^bertj2Q.  L.  R.,  p.  182. 

37!2«  In  order  to  facilitate  such  recourse,  a  curator,  who  repre- 
sents such  corporation  and  is  seized  of  the  property  which  belonged 
to  it,  is  appointed  by  the  proper  court,  with  the  formalities  observed 
in  the  case  of  vacant  estates. — C.  S.  L.  C,  c.  88,  s.  10.     [I.  355.] 

DECISION  : — A  judge  in  chambers  has  no  jurisdiction  to  appoint  a  curator  to 
a  dissolved  corporation  until  its  dissolution  has  been  judicially  pronounced  in 
due  course  of  law — Torrance,  J. — Montreal  Patent  Ouano  Co.,  vs  Maude^  18  L. 
C.  J.,  p.  129. 

>^  373.  Such  curator  must  be  sworn ;  he  must  give  security  and 
make  an  inventory.  He  must  also  dispose  of  the  moveables,  axid 
must  proceed  to  the  sale  of  the  immoveable  property,  and  to  the 
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distribution  of  the  price  between  the  creditors  and  others  entitled  to 
it,  in  the  m€mner  prescribed  for  the  discussion,  distribution  and  divi- 
sion of  the  property  of  vacant  estates  to  which  a  curator  has  been 
appointed,  tmd  in  the  cases  and  with  the  formalities  required  by  the 
Code  of  avil  Procedure.— C.  S.  L.  C,  c.  88,  s.  10.     [I.  357.] 


BOOK  SBCOND. 

OF  PROPERTY.  OF  OWNERSHIP  AND  OF  ITS  DIFFERENT 

MODIFICATIONS. 


TITLE  FIRST. 

OF  THE  DISTINCTION  OF  THINGS. 

8'74«  All  property,  incorporeal  as  well  as  corporeal,  is  moveable 
or  immoveable. — Paris,  88 ;  2  Du  Pare  PouUain,  p.  55  ;  Arretes  de 
Lamoignon,  2e  part.,  tit.  8,  art.  1 ;  Pothier,  Com.,  27,  66 ;  Ibid.,  Intr. 
g6n.  aux  Gout,  45  ;  3  Toullier,  pp.  4,  5  ;  5  Pand.  Fran9.,  35  ;  C.  N., 
516.  [I.  445.] 

CHAPTER  FIRST. 

OF  IMMOVEABLES. 

375*  Property  is  immoveable  either  by  its  nature,  or  by  its 
destination,  or  by  reason  of  the  object  to  which  it  is  attached,  or  lastly 
by  determination  of  law. — Pothier,  Int7\  Cout,  49  ;  Ibid.,  Des  choses, 
pp.  638,  642;  Lamoignon,  tit.  8,  art.  1,  p.  46  ;  2  Marcad^,  n.  340,  p. 
327 ;  9  Demolombe,  nn.  93  et  seq. ;  2  Boileux,  p.  595 ;  2  Maleville, 
pp.  5,  6 ;  2  Marcad6,  n.  340,  pp.  327-8,  n.  371,  p.  364;  9  Demolombe, 
pp.  40,  41,  n.  94,  &  pp.  248,  249,  nn.  378  et  seq. ;  2  Boileux,  p.  619, 
sur  art.  526 ;  C.  N.,  517  ;  C.  L.,  454.  [I.  445.] 

DECISIONS  : — 1.  Una  batisse  ou  autres  ameliorations  faites  sur  le  terrain 
d'autrui  peut,  par  enregistrement,  Stre  hypothequ^e. — C.  R. — PrucPhomme  vs 
SeottjZO  L.C.J.  p.  155. 

2.  But  see  case  noted  at  C  C.  379  &  417 Q.  B,^Boyd  &  WiUon^  3  Q.B.  R, 

p.  273. 
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370«  Lands  and  buildings  are  impaoveable  by  their  nature. — 
Pothier,  Dee  choses,  638 ;  Ibid.,  Intr.  aux  Cout,  n.  47 ;  Lamoignon, 
tit.  8,  art.  1,  p.  47 ;  3  Toullier,  p.  8 ;  2  Du  Pare.  Poullain,  p.  63  ;  In- 
stitutes, De  rerum  divisione,  lib.  2,  tit.  1,  §  30 ;  C.  N.  518  ;  C.  L.,  455. 
[I.  445.] 

877.  Windmills  and  water-mills,  built  on  piles  and  forming 
part  of  the  building,  are  also  immoveable  by  their  nature  when  they 
are  constructed  for  a  permanency. — Paris,  90 ;  Pothier,  Covi.,  nn.  36, 
37  ;  Ibid.,  Des  choses,  pp.  638-9  ;  Ibid.,  Intr.  aux  Gouty  n.  47  ;  2  Boi- 
leux,  p.  600,  sur  art.  519  ;  2  Marcade,  pp.  328-9  ;  C.  N.,  519.  [I  445.] 

379.  Crops  uncut  and  fruits  unplucked  are  also  immoveable. 
According  as  grain  is  cut  and  as  fruit  is  plucked,  they  become  move- 
able in  so  far  as  regards  the  portion  cut  or  plucked.  The  same  rule 
applies  to  trees  ;  they  are  immoveable  so  long  as  they  are  attached 
to  the  ground  by  their  roots  and  they  become  moveable  as  soon  as 
they  are  felled. — Paris,  92  ;  f.  L.  44,  De  rei  vindicatione  ;  L.  25,  §  6, 
QucB  in  fraudem  creditoi^m  ;  Lamoignon,  tit.  8,  art.  19  ;  Pothier, 
Com.,  n.  45  ;  Dh  chases,  p.  640  ;  3  Toullier,  p.  8  ;  5  Pand.  Frang., 
pp.  40  et  seq. ;  C.  N.,  520.  [I.  445.] 

DECISION  : — The  sale  of  a  government  timber  limit  is  the  sale  of  an 
immoTeable.  — Q.  B Watson  &  Perkinj  18  L.  C.  J.,  p.  261, 

370«  Moveable  things  which  a  proprietor  has  placed  on  his  real 
property  for  a  permanency  or  which  he  has  incorporated  therewith, 
are  immoveable  by  their  destination  so  long  as  they  remain  there. 

Thus,  within  these  restrictions,  the  following  and  other  like 
objects  are  immoveable  : 

1.  Presses,  boilers,  stills,  vats  and  tuns  ; 

2.  All  utensils  necessary  iEor  working  forges,  paper-mills  and 
other  manufactories. 

Manure,  and  the  straw  and  other  substances  intended  for  manure, 
are  likewise  immoveable  by  destination. — ff.  L.  15,  De  actionibtus 
empti  ;  1  Bourjon,  143  ;  3  Toullier,  pp.  12,  14  ;  C.  N.,  523  ;  upon 
§  3_2  Du  Pare  Poullain,  pp.  65-6,  nn.  8,  9  ;  Paris,  90  ;  Pothier,  Com,, 
nn.  50  to  52  ;  Ibid.,  Des  chosen,  pp.  638  et  seq.  ;  upon  §  4 — Pothier, 
Com.,  nn.  47  et  seq.  ;  Ibid.,  Des  ckoses,  loc.  cit. ;  2  Du  Pare  PouUam, 
p.  66,  nn.  10  et  seq.  ;  5  Pand.  Fran9.,  pp.  66-7  ;  2  Maleville,  p.  10  ; 
upon  §  5 — Pothier,  Com.,  n.  40  :  Ibid.,  Des  choses,  p.  639  ;  jf.  L.  17,  De 
actionibus  empti,  etc. :  upon  §  1 — Paris,  90  ;  Pothier,  Com.,  47  et  seq. ; 
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Ihid.,  Des  choses,  p.  641  ;  5  Pand.  Fran?.,  pp.  68-9  ;  2  Du  Pare  Poul- 
lain,  p.  66,  nn.  10,  11  ;  Dard.  sur  art.  524,  p.  112  ;  Fenet-Pothier  sur 
art  524,  p.  123  ;  C.  N.,  524.— [I.  445  to  447.] 

DECISIONS  : — 1.  The  right  of  property  in  manure  lying  on  a  lot  of  land  at 
the  date  of  sale  passes  by  the  sale  of  the  land,  and  manure  made  subsequently 
will  be  held  to  have  passed  also  to  the  vendee,  the  vendor  setting  up  no  title 
and  offering  no  justification,  but  pleading  by  denegation  to  the  action  of  the  vendee 
brought  to  recover  damages  for  illegally  removing  the  manure  without  his  per- 
mission.— ^Q-  B. —  Wyman  A  Edson,  10  L.  C.  R.,  p.  17. 

2.  The  rolling  stock  of  a  railway  in  Lower  Canada  is  a  part  of  its  realty, 
being  immeuble  par  destination,  and  as  such  is  not  liable  to  seizure  under  a  writ 
of  execution  de  bonis — Q.  B — Grand  Trunk  By.  <k  Eastern  Townships  Bank,  10 
L.C.J.,p.  11. 

3.  Les  petits  vaisseaux  en  fer  bknc  (petites  chaudi^res),  employes  en  rem- 
placement  des  auges,  pour  I'exploitation  d'une  sucrerie,  sont  meubles. — Berthe- 
LOT,  J. — Lebrun  vs  Daoust^  5  R.  L.,  p.  475. 

4.  Qu'un  orgue  plac6  dans  une  6glise  employ^  pour  Texercice  du  culte  divin, 
devient  immeuble  par  destination,  comme  y  6tant  plac6  k  perp^tuelle  demeure. 
— Papineau,  J. — Binks  vs  Rector  of  Trinity  <fc  TrxLst  &  Loan  Company  of 
Canada,  25  L.  C.  J.,  p.  258,  4  L.  N.,  p.  415. 

5.  The  constituent  parts  of  a  steam  engine,  as  well  as  other  parts  of  the 
machinery  put  and  fixed  in  a  building  by  the  proprietor  of  such  building  and  the 
whole  used  as  a  steam-mill,  form  part  of  thefonds,  and,  in  law,  are  immeuble  and 

form  part  of  the  privilege  of  a  hypothec — Bourqeois,  J PhUion  vs  Bisson,  23 

L  C.  J.,  p.  32. 

6.  Que  dans  Fesp^ce  le  bouilloire  et  les  m^canismes  de  la  fromagerie  dont 
il  est  question,  sont  choses  mobilidres  et  qu'elles  appartiennent  &  oelui  qui  a  le 
titre  le  plus  ancien  et  la  possession.  Dans  Tespdce,  la  b&tisse  dans  laquelle  se 
troavait  la  maohinerie  6tait  erigSe  dans  une  maison  construite  sur  un  terrain 
lou^,  et,  par  les  conditions  du  bail,  le  locataire  pouvait,  k  Texpiration  d'icelui, 
d^placer  la  maison. — Q.  B. — Boyd  &  Wilson,  3  Q.  B.  R.,  p.  273 — Belanoer,  J. — 4 
L.  K,  p.  365. 

7.  In  this  case  3000  railway  sleepers,  1950  railway  fastenings,  cord- wood, 
intended  for  fuel  of  engines,  and  some  ofiice  furniture  were  all  held  not  to  be 

vnmeuhles  par  destination.    (A  long  review  of  authorities) — C.  R Wyatt  vs 

Levis  &  Kennebec  By.  Co.,  6  Q.  L  R.,  p.  213. 

8.  Que  des  machineries  placees  dans  une  manufacture,  pour  Texploitation 
de  cette  manufacture,  quoiqu'inmieuble  par  destination,  doivent  cependant,  si 
elles  sont  vendues  par  autorit^  de  justice,  sur  une  saisie  execution  mobilidre,  §tre 
consid^r^es  comme  meubles,  lorsqu'elles  ont  et^  enlev^es  de  la  manufacture.  Que 
dans  ce  cas,  une  demande  en  nullity  ou  r^siliation  de  cette  adjudication  et  vente 
ne  sera  pas  re9ue  contre  Tadjudicataire — Mathiec,  J — Ville  de  Longueuil  vs 
CV-ertV,  14  R.  L.,  p.  110. 

S80*  Those  things  are  considered  as  being  attached  for  a  per- 
manency which  are  placed  by  the  proprietor  and  fastened  with  iron 
and  nails,  imbedded  in  plaster,  lime  or  cement,  or  which  cannot  be 
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removed  without  breakage,  or  without  destroying  or  deteriorating 
that  part  of  the  property  to  which  they  are  attached. 

Mirrors,  pictures  and  other  ornaments  are  considered  to  have 
been  placed  permanently  when  without  them  the  part  of  the  room 
they  cover  would  remain  incomplete  or  imperfect. — Paris,  90  ;  Pothier, 
Com.,  47  et  seq.,  Ihid.,  Des  choses,  p.  641 ;  Lamoignon,  tit.  8,  art.  6  ; 
2  Du  Pare  PouUain,  p.  66,  n.  10 ;  C.  N.,  525.     [I.  447.] 

391«  Rights  of  emphyteusis,  of  usufruct  of  immoveable  things, 
of  use  and  habitation,  servitudes,  and  rights  or  actions  which  tend  to 
obtain  possession  of  an  immoveable,  are  immoveable  by  reason  of  the 
objects  to  which  they  are  attached.  —  Pothier,  Com,,  67  ;  2  Boileux, 
pp.  611  et  seq. ;  2  Marcad^,  342  et  seq. ;  9  Demolombe,nn.  529  et  seq., 
nn.  490  et  seq. ;  2  Zacharise,  p.  20  ;  1  Demante,  p.  298  ;  2  Furgole, 
Don.  quest,  31,  n.  17 :  Pothier,  Intr.  aux  Gout,  n.  51 ;  1  Argou,  p.  109  ; 
C.  N.,  526.  [L447.] 

382.  All  moveable  property,  of  which  the  law  ordains  or  au- 
thorizes the  realization,  becomes  immoveable  by  determination  of  law, 
either  absolutely  or  for  certain  purposes. 

The  law  declares  to  be  immoveable  the  capital  of  unredeemed 
constituted  rents  that  were  created  before  the  promulgation  of  this 
code,  as  also  all  moneys  produced  by  the  redemption  during  their 
minority  of  constituted  rents  belonging  to  minors. 

The  same  rule  applies  to  all  sums  accruing  to  a  minor  from  the 
sale  of  his  immoveables  during  his  minority,  which  sums  remain 
immoveable  so  long  as  the  minority,  lasts. 

The  law  declares  to  be  immoveable  all  sums  given  by  ascendants 
to  their  children,  in  contemplation  of  marriage,  to  be  used  in  the  pur- 
chase of  real  estate  or  to  remain  as  private  property  to  them  only  or 
to  them  and  to  their  children. — Paris,  93-94  ;  1  Laurifere,  pp.  241-246  ; 
1  Argou,  102  et  seq.;  2  Du  Pare  Poullain,  pp.  63  et  seq. ;  Pothier,  Dea 
choses,  p.  646 ;  Intr.  aux  Cout.,  n.  55 ;  Mesl^  p.  510  ;  5  Pand.  Fran5., 
75-6  ;  2  Marcad^  p.  364  ;  9  Demolombe,  p.  248.     [I.  447.] 

DECISION  : — Bank  stock  is  an  immeuble  fictif, — Privy  Council Bank  of 

Montreal  dt  Simpsorif  6  L.  C.  J.,  p.  1— Privy  Council,  14  Moore's  P.C.,Rep.,  p.  142. 

CHAPTER  SECOND. 

OF   MOVEABLES. 

393*  Property  is  moveable  by  its  nature  or  by  determination 
of  law.— Pothier,  Intr.  aux  Cout.,  45,  46  ;  Ibid.,  Com.,  28,  29 ;  Ibid., 
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Des  chases,  p.  638  ;  1  Argou,  p.  98  ;  9  Demolombe,  nn.  388  et  seq- ;  2 
Marcad^,  n.  373,  p.  364  ;  C.  N.,  527.     [I  447.] 

394«  All  bodies  which  can  be  moved  from  one  place  to  another, 
either  by  themselves,  as  animals,  or  by  extrinsic  force,  as  inanimate 
things,  are  moveable  by  nature. — ff  L.  93,  De  verb,  slgnif. ;  Pothier, 
Com.,  nn.  28,  29,  30,  34,  39 ;  Ibid,,  Des  choses,  p.  638 ;  Ibid,,  Intr. 
aux  Gout,  n.  46 ;  3  TouUier,  pp.  13,  14 ;  9  Demolombe,  nn.  394-5 ; 
C.N.,  528.     [1.449.]. 

385.  Boats,  scows,  ships,  floating  mills  and  floating  baths  and 
generally  all  manufactories  not  built  on  piles  and  not  forming  part 
of  the  realty,  are  moveable. — Pothier,  Com.,  29,  36  :  Ibid,,  Intr.  aux 
CouL,  46 ;  Ibid,,  Des  choses,  p.  638  ;  1  Lamoignon,  tit.  8,  arts.  13,  14  ; 
Ord.  de  la  marine,  liv.  2,  tit.  10,  art.  1  ;  C.  N.,  531.     [I  449.] 

8^0«  Materials  arising  from  the  demolition  of  a  building,  or  of 
a  wall  or  other  fence,  and  those  collected  for  the  construction  of  a 
new  one,  are  moveable  so  long  as  they  are  not  used. 

But  things  forming  part  of  a  building,  wall  or  fence,  and  which 
are  only  temporarily  separated  from  it,  do  not  cease  to  be  immoveable 
so  long  as  they  are  destined  to  be  placed  back  again. — Pothier,  Com,, 
39.  62, 195 ;  Ibid,,  Intr,,  aux  CouL,  48  ;  Ibid.,  Des  choses,  p.  642  ;  5 
Pand.  Fran?.,  p.  88  ;  C.  N.,  532.     [I.  449.] 

9S7.  Those  immoveables  are  moveable  by  determination  of  law, 
of  which  the  law  for  certain  purposes  authorizes  the  mobilization,  so 
are  all  obligations  and  actions  respecting  moveable  efiects,  including 
debts  created  or  gU€Lranteed  by  the  province  or  by  corporations,  also 
all  shares  or  interests  in  financial,  commercial  or  manufacturing 
companies,  although  such  companies,  for  the  purposes  of  their  busi- 
ness, should  own  immoveables.  These  immoveables  are  reputed  to  be 
moveable  with  regard  to  each  partner,  only  so  long  as  the  company 
lasts. — 1  Lauri^re,  pp.  225  et  seq. ;  Lamoignon,  tit,  8,  art.  1,  2  ;  Po- 
thier, Com.,  60 ;  Ibid,,  Intr.  CouL,  50,  52,  56  ;  Ibid.,  Des  choses,  pp. 
644  et  seq. ;  Paris,  89  ;  C.  N.,  529.  [I.  449.] 

888.  [Constituted  rents  and  all  other  perpetual  or  life  rents,  are 
also  moveable  by  determination  of  law  ;  saving  those  resulting  from 
emphyteusis,  which  are  immoveable.] — 9  Demolombe,  pp.  286-7 ;  2 
Marcad^,  p.  347 ;  Pothier,  Intr,  aux  Cout,,  n.  55  ;  C.  N.,  529.  [1. 449.] 
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3S9*  No  ground-rent,  or  other  rent,  affecting  real  estate,  can  be 
created  for  a  term  exceeding  ninety-nine  years,  or  "the  lives  of  there 
persons  consecutively. 

These  terms  having  expired,  the  creditor  of  any  such  rent  may 
exact  the  capital  of  it. 

Such  rents  although  created  for  ninety-nine  years,  or  for  the 
lives  of  three  persons,  are,  at  all  times,  redeemable,  at  the  option  of 
the  debtor,  in  the  same  manner  as  constituted  rents  to  which  they  are 
assimilated. — C.  S.  L.  C,  c.  50,  s.  1,  pp.  484  et  seq.  [I.  449.] 

DECISION  : — Que  depuis  la  mise  en  vigueur  du  Code  Civil,  le  tiers  d6tenteur 
d'un  immeuble  affects  au  paiement  d'une  rente  constitute,  cr6^e  pour  le  paie- 
ment  du  prix  de  vente,  n*est  pas  personnellement  responsable  du  paiement  de 
cette  rente.  Que  ce  principe  §tablie  par  le  Code  Civil,  s'etend  k  une  rente  con- 
stitute cree  par  un  acte  pass6  avant  le  code. — Q.  B. — Wright  S  Moreau,  M.  L.  R., 
1  Q.  B.,  p.  456.— C.  R.^11  R.  L.,  p.  544. 

390*  It  is  nevertheless  competent  for  the  parties  to  stipulate, 
in  the  title  creating  these  rents,  that  they  shall  only  be  redeemed  at 
a  certain  time  agreed  upon,  which  cannot  exceed  thirty  years ;  every 
stipulation  extending  this  term  being  null  with  regard  to  the  excess. 
—lUd,,  s.  2  ;  C.  N.  350.  [I.  449.] 

391.  All  ground-rents,  or  other  rents,  affecting  real  estate, 
created  heretofore,  for  a  term  exceeding  ninety-nine  years  or  the  lives 
of  three  persons,  are  redeemable  at  the  option  of  the  debtor  or  of  the 
possessor  of  the  immoveable  charged.  Ihid.,  s.  3  ;C.  N.  530.    [I.  [451.] 

392*  Rents  created  by  emphyteutic  lease  are  not  however  sub- 
ject to  such  redemption,  nor  those  to  which  the  creditor  ha,s  only  a 
conditional  or  a  limited  right. — Ibid.,  s.  3.    [I.  451.] 

393.  [Where  the  sum  for  which  the  redemption  of  rents,  other 
than  life-rents,  may  take  place  is  neither  fixed  by  law  nor  validly 
agreed  upoU;  the  rents  are  redeemed  by  the  repayment  of  the  original 
price  in  capital,  or  of  the  value  in  money  put  by  the  parties  upon 
the  things  which  formed  the  consideration  of  the  rents  so  created.  If 
such  price  or  such  value  do  not  appear,  the  redemption  is  effected  by 
the  payment  of  a  sum  sufficient  to  produce  a  like  rent  for  the  future, 
at  the  legal  rate  of  interest  at  the  time  of  the  redemption.] 

Special  provisions  concerning  the  redemption  of  the  rents  sub- 
stituted for  seigniorial  rights,  are  contained  in  chapter  forty-one  of 
the  Consolidated  Statutes  for  Lower  Canada  ;  C.  N.  530.     [I.  451,] 
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3Mt*  [Life-rents  and  other  temporary  rents,  at  the  termination 
of  which  no  reimbursement  of  the  capital  is  to  take  place,  are  not 
redeemable  at  the  option  of  either  of  the  parties  alone. 

In  the  twelfth  title  of  the  third  book,  a  mode  is  provided  for  the 
redemption  of  life-rents,  when  it  takes  place  forcibly  under  judicial 
proceedings. 

Temporary  rents,  other  than  life-rents,  and  not  subject  to  reim- 
bor^ment  of  the  capital,  are  estimated,  in  like  case,  in  the  same 
manner  as  life-rents.]     [I.  451 ;  III  375.] 

895.  The  word  "  moveables  "  employed  alone  in  any  law  or  act 
does  not  comprise  money,  precious  stones,  debts  due,  books,  medals, 
scientific,  artistic  or  mechanical  instruments,  body-linen,  horses,  car- 
riages, arms,  grain,  wines,  hay  and  other  provisions,  nor  stock  in 
trade. — 1  Bourjon,  liv.  1,  ch.  4,  s.  1,  p.  140  ;  Pothier,  Don.  Teat,  c.  7 
art.  4,  s.  2 ;  Fenet-Pothier  sur  art.  533  ;  5  Pand.  Fran9.,  p.  89  ;  7  Locre, 
Esprit  du  Code,  p.  79  ;  C.  N.,  533.   [I.  451.] 

DECISION  : — Que  les  mots  suivants  contenus  dans  un  testament,  "  donne  et 
<<  Idgue  &  son  6poux  les^argents  et  deniers  quelconques,  tant  en  argent  monnoy§, 
"  qu'en  billets  de  banque  et  autres  valeurs  quelconques "  comprennent  les 
cr§ances  centre  des  particuliers  appartenant  au  testateur. — ^C.  R — Dumoniel  vs 
Dumonietf  30  L.  C.  J.,  p.  240,  13  R  L.,  p.  459. 

890.  The  word  *'  furniture  "  comprises  only  the  moveables  which 
are  destined  to  furnish  and  ornament  apartments,  such  as  tapestry, 
beds,  seats,  mirrors,  clocks,  tables,  china  and  other  objects  of  a  like 
kind. 

It  also  comprises  pictures  and  statues,  but  not  collections  of 
pictures  which  are  in  galleries  or  particular  rooms. 

As  regard  china,  likewise,  only  that  which  forms  part  of  the 
decoration  of  a  room  comes  under  the  denomination  of  furniture. — 
1  Bourjon,  liv.  1,  c.  4,  s.  2,  p.  140 ;  Fenet-Pothier,  131 ;  5  Pand.  Fran9., 
92-3  ;  Pothier,  Don.  Test,  c.  7,  art.  4,  §§  2,  9  ;  Merlin,  Rep.,  vo.  Biens, 
§  1,  n.  15  ;  3  Toullier,  p.  18  ;  C.  N.,  534.  [I.  451.] 

897.  The  expressions  "  moveable  property,"  and  "  moveable 
things  "  comprise  generally  whatever  is  reputed  moveable  according 
to  the  rules  above  established. 

In  the  sale  or  the  gift  of  a  "furnished  house"  the  world  "furnished" 
comprises  no  other  moveables  than  furniture. — Pothier,  Don.  Test 
c.  7,  art.  4,  ss.  2,  3,  4 ;  1  Bourjon,  liv.  1,  c.  4,  s.  3 ;  5  Pand.  Fran9.,  p.  95  ; 
3  Toullier,  18  :  C.  N.,  535.  [I.  451.] 
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398*  The  sale  or  gift  of  a  house  with  all  that  it  contains,  does 
not  comprise  ready  money,  nor  debts  due  or  other  rights  the  titles  to 
which  happen  to  be  in  the  house.  It  comprises  all  other  moveable 
effects. — Pothier,  Don.  Test,  c.  7,  art.  4,  §  5  ;  5  TouUier,  p.  504  ; 
5  Pand.  Fran9.,  pp.  95,  96  ;  C.  N.,  536.  [I.  451.] 


CHAPTER  THIRD. 

OF  PROPERTY  IN  ITS   RELATIONS   WITH  THOSE  TO  WHOM  IT  BELONGS  OR 

WHO  POSSESS  IT. 

399*  Property  belongs  either  to  the  crown,  or  to  municipalities 
or  other  corporations,  or  to  individuals. 

That  of  the  first  kind  is  governed  by  public  or  administrative 
law. 

That  of  the  second  is  subject,  in  certain  respects  as  to  its  admi- 
nistration, its  acquisition  and  its  alienation,  to  certain  rules  and 
formalities  which  are  peculiar  to  it. 

As  to  individuals,  they  have  the  free  disposal  of  the  things 
belonging  to  them,  under  the  modifications  established  ly  law. — Cod. 
L.  21  Mandati ;  Pothier,  Propridte,  n.  6,  7 ;  3  Toullier,  pp.  23  et  seq. ; 
9  Demolombe,  pp.  330  et  seq. ;  3  Encyclop.  de  Droit,  p.  135,  n.  116  ; 
2  Marcad^,  p.  380,  n.  393  ;  5  Pand.  Fran?.,  96  et  seq. ;  7  Locr^,  Esprit 
du  Code,  86  ;  Pothier,  Intr.,  Gout,  n.  101 ;  Ibid,,  Des  Personnes,  part. 
1,  tit.  7,  art.  1,  p.  637  ;  C.  N.,  537.     [I.  453.] 

400*  Roads  and  public  ways  maintained  by  the  state,  navigable 
and  floatable  rivers  and  streams  and  their  banks,  the  sea-shore,  lands 
reclaimed  from  the  sea,  ports,  harbors  and  roadsteads  and  generally 
all  those  portions  of  territory  which  do  not  constitute  private  pro- 
perty, are  considered  as  being  dependencies  of  the  crown  domain. — 
Boutillier,  Somme  rurale,  liv.  1,  tit.  72,  73,  85  ;  Loisel,  Instit,  Gout, 
liv.  2,  tit.  2,  art.  5  ;  Lebret,  De  la  souverainet^,  liv.  2,  c.  15  ;  Loyseau, 
Seigneuriea,  c.  12,  n.  120 ;  Chitty,  On  Prerogatives,  142,  206,  207  ; 
2  Blackstone,  261,  262,  note  6  ;  3  Toullier,  nn.  30,  31,  p.  24 ;  3  Ency- 
clopedic de  Droit,  p.  136  ;  C.  N.,  538.  C.  S.  L.  C,  c.  24.  [I.  453.]— 
Memo.  An  article  on  the  right  of  use  of  navigable  rivers  is  to  be 
found  at  page  416  of  vol.  3,  R.  C. 

DECISIONS : — 1.  The  banks  of  navigable  rivers  b*)long  to  the  ripaiian  pro- 
prietor  subject  to  a  servitude,  in  favor  of  the  public,  for  all  purposes  of  public 
utility. — ^CouRT  op  Appeal. — Foumier  ds  Oliva,  Stuart's  Rep.,  p.  427. 
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2.  Navigable  rivers  have  always  been  regarded  as  public  highways  and 
dependencies  of  the  public  domain  ;  and  floatable  rivers  are  regarded  in  the 
same  light.  In  both  the  public  have  a  legal  servitude  for  floating  down  logs  or 
rafts,  and  the  proprietors  of  the  adjoining  banks  cannot  use  the  beds  of  such 
rivers  to  the  detriment  of  such  servitude. — Vice  Admiralty  Court. — Oliva  vs 
Boissonnaultj  Stuart*s  Rep.,  p.  524. 

3.  Rivers,  whether  navigable  or  not,  are  vested  in  the  Crown  for  the  public 
benefit,  and  no  person,  seigneur  or  other,  can  exercise  any  right  over  them 
without  a  grant  from  the  Crown.  In  an  action  of  damages,  by  the  stopping  of 
communication  on  a  navigable  river,  with  a  boom  and  chain,  it  appearing  from 
an  agreement  between  the  parties,  after  the  conmiencement  of  the  suit,  that  the 
placing  of  the  boom  and  chain  tended  to  their  mutual  benefit,  the  action  was  dis- 
mi8sed.^]JouRT  of  Appeal. — Boissonnauli  d:  Oliva,  Stuart's  Rep.,  p.  56  i. 

4.  The  beach  of  the  St  Lawrence  is  the  King*s  possession. — K.  B. — Morin  vs 
Lefebvrej  3  R.  de  L.,  p.  303. 

5.  Riparian  proprietors  are  not  entitled  as  a  matter  of  right  to  obtain  a 
grant  of  beach  lots  on  the  river  St.  Lawrence  fronting  their  property  in  preference 
to  any  other  person  ;  in  particular  cases  the  Crown  will  grant  such  beach  lots  to 
persons  not  riparian  proprietors. — ^Bowbn  &  Meredith,  J  J, — Reg,  vs  Baird,  4  L. 
C.  R.,  p.  325. 

6.  The  owners  of  a  raft  which  obstructed  a  navigable  part  of  the  river 
St.  Lawrence  within  the  jurisdiction  of  the  Harbour  Commissioners  of  Montreal 
(which  said  raft  obstructed  the  inside  channel  of  navigation  in  that  part  of  the 
river,  and  also  prevented  access  to  the  beach  of  said  river  by  the  proprietors 
thereof,  by  reason  of  the  raft  lying  partly  in  the  navigable  part  of  the  river  and 

partly  on  the  beach)  were  fined  $20.00  and  ordered  to  remove  the  obstruction 

Harbour  Commissioners  of  Montreal. — Oirouard  vs  Qrier,  3  R.  C,  p.  425. 

7.  The  privilege  of  erecting  a  toll  bridge  over  a  river  does  not  confer  any 
right  of  property  in  the  waters  of  that  river,  which  are  part  of  the  public  domain. 
Hie  proprietor  of  such  a  bridge  cannot  demand  the  demolition  of  works  erected 
upon  a  public  river  under  authority  of  law,  such  as  a  bridge  built  by  a  Railway 
Company  to  cross  passengers  and  carriages,  even  if  used  to  convey  them  for  gain 
or  hire,  contrary  to  a  clause  in  his  charter,  his  recourse  being  limited  to  the 
indemnity  prescribed  by  his  charter  and  in  default  of  payment  thereof  a  pro- 
hibition of  all  transport  over  the  railway  bridge  will  be  granted.— Sioottb,  J. — 
Jones  vs  Stanstead,  Shefford  d;  Chamhly  By.  Co,,  17  L.  C.  R.,  p.  81. 

8.  Appellant  was  liable  for  damages  caused  to  a  navigating  vessel  by  the 
construction  of  booms  in  the  river  St  Francis,  notwithstanding  that  the  statute 
which  authorized  the  construction  of  these  booms,  in  such  a  way  as  not  to 
obstruct  the  navigation  of  the  river,  required  that  the  plan  and  proposed  site  of 
the  booms  should  be  first  submitted  to  and  be  approved  by  the  Governor  in 
Council,  and  that  the  plan  and  site  of  the  booms  had  been  actually  approved  of 
by  the  Oovemor  in  Council,  when  the  evidence  established  that  these  booms 
really  did  form  an  obstruction  to  the  navigation  of  the  river. — Q.  B. — PierrevUle 
SUam  MUls  Co.  &  Martineau,  20  L.  C.  J.,  p.  225. 

9.  Les  rividres  navigables  et  flottables  appartiennent  au  domaine  public  et 
comme  telles  ne  peuvent  servir  k  im  usage  priv6,  de  manidre  k  gSner  I'usage 
public.  Personne  n'a  le  droit  de  faire  des  constructions  sur  les  rividres  navigables 
et  flottables  sans  Vautorisation  de  I'autorit^  comp^tente  ;   telles  constructions  ne 
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80nt  permises  de  droit  que  sur  des  cours  d'eau  qui  ne  sont  pas  navigables  et  flot* 
tables.  MSme  lorsqu'elles  sont  faites  sur  autorisation  legale,  les  constructions  sur 
les  riyidres  navigables  et  flot  tables  ne  doivent  pas  gSner  la  navigation  ou  le  flottage 
sur  ces  rividre.^.  Dans  Tespdce  les  demandeurs  ne  peuvent  obtenir  des  dommages 
causes  k  leurs  constructions  par  le  flottage  des  bois  de  la  d6fenderesse,  vu  que 
ces  constructions  ^taient  faites  sur  une  rividre  navigable  et  flottable. — Polbttb, 
J. — B^liveau  vs  Levasseur,  1  R.  L.,  p.  720. 

10.  The  public  have  a  right  of  servitude  over  all  streams,  whether  navigable 
or  not,  or  floatable  or  not,  and,  therefore,  a  party  erecting  a  dam  across  a  river  in 
such  a  manner  as  to  obstruct  the  free  passage  of  floating  logs,  is  liable  to  such 
damage  as  the  owner  of  the  logs  may  sufier  by  such  obstructions. — Q.  B. — McBean 
&  CarluUf  19  L.  C.  J.,  p.  276. 

11.  Le  propria taire  riferain  n'a  pas  le  droit  d'obstruer  le  passage  sur  une 
rividre  flottable.  Une  rividre  flottable  seulement  a  certaines  saisons  de  Tann^,  est 

assujettie  aux  lois  g6n6rales  concernant  les  rividres  flottables C.  R — Bourque 

vsFarwellj  3  R.  L.,  p.  70a 

12.  Que  pour  mainteuir  une  action  en  dommages  contre  celui  qui  construit, 
avec  la  permission  de  la  legislature,  un  pont  sur  une  rividre,  en  Canada,  le  pro- 
pri6taire  riverain  doit  prouver  que  cette  construction  gene  Taccds  k  sa  propri6t6- 
Que  partant,  d'aprds  la  loi  en  Canada,  il  est  n^cessaire,  pour  reussir  en  son  action 
que  le  demandeur  prouve  des  dommages  actuels  et  sp6ciaux. — Privy  Council. — 
BeU  &  City  of  Quebec,  5  App.  Cas.,  p.  84,  7  Q.  L.  R.,  p.  103. 

13.  Que  tout  chemin  ouvert  et  frequente  par  le  public  comme  tel,  sans  con- 
testation, pendant  Tespace  de  dix  ans,  et  audeU,  doit  etre  consid6r6  im  chemin 
public,  et  avoir  et^  legalement  reconnu  chemin  public  suivant  Tesprit  de  la  loi.-« 
Q.  B. — Mignerand  dit  Myrand  <fc  LSgarS,  6  Q.  L.  R.,  p.  120. 

14.  Where  a  person  who  already  has  a  front  road  on  his  farm,  voluntarily 
opens  another  road  to  the  public  through  his  land,  such  road  will  be  considered 
a  public  front  road,  under  article  397  of  the  Municipal  Code.— J^ounson,  J. — Cdr- 
poration  of  the  Village  of  Ste.  Rose  vs  Dubois,  4  L.  N.,  p.  334. 

15.  A  writing  is  not  required  to  establish  that  property  has  been  abandoned 
to  the  public  for  use  as  a  public  street,  but  the  acts  from  which  a  dedication  or 

abandonment  can  be  inferred  must  be  of  a  totally  unequivocal  character. 

The  fact  that  a  street  was  openly  used  by  the  public,  without  dispute,  for 
upwards  of  ten  years,  as  a  highway,  and  that  the  corporation  of  the  city  exercised 
visible  ownership  by  constructing  a  side-walk  thereon  and  filling  in  a  swamp, 
more  than  ten  years^  before  the  institution  of  the  action,  is  sufficient  proof  of  de- 
dication by  the  proprietor — Q.  B. — Ouy  <£r  City  of  Montreal,  3  L.  N.,  p.  402. 

16.  Where  an  old  market  place  had  been  converted  by  the  City  of  Montreal 
into  a  public  square,  which  the  public  had  enjoyed,  without  interruption,  from 
1847  down  to  1876,  that  there  was,  independently  of  any  statutory  provision,  an 
ample  case  of  user  t)n  the  one  side  aod  dedication  or  abandonment  on  the 
other,  which  would  constitute   the  square   in  question    a  public  place,   over 

which  the  public  at  larg-i  h^d  rights  to  which  the  law  would  give  effect. 

That  the  square  in  question,  having  been  eojoyed  by  the  public  as  a  public 
way  dimng  more  than  ten  years  before  registration,  under  23  Vict.,  c.  72,  and 
more  than  ten  years  after  such  registration,  it  became  a  public  highway  under 
the  terms  of  that  statute.  —  Privy  Council.  —  Chevigny   de  la   Chevroti^e   db 
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Oiiy  of  Montreal,  12  App.  Cass.,  p.  617,  R.  A.  C,  p.  900,  10  L.  N.,  p.  42,  31  L.  C.  J. 
pp.  22  &  204 Q.  B.— 6  L.  N.,  p.  348. 

17.  Qu'une  corporation  municipale  qui  fait  ill6galement  fermer  et  obstruer 
an  chemin  municipal  et  public,  existant  au  deld,  de  vingt  ans,  et  qui  sert  de 
chemin  de  front  d'une  concession,  sera  responsable,  vis-a-vis  d'un  propriStaire  le 

long  de  ce  chemin,  des  dommages  qui  r6sultent  de  cette  fermeture. — Q.  B 

Corporation  de  la  pariie  sud  du  Canton  d^Irlande  <k  Corporation  du  Canton  de 
Coleram,  13  R.  L.,  p.  696. 

18.  A  proprietor,  owning  land  abutting  on  the  river  St.  Lawrence  at  Mont- 
real, has  not  such  an  easement  or  servitude  as  is  susceptible  of  separate  valuation, 
apart  from  <k>mpen8ation  awarded  on  expropriation  arbitration  for  the  property 
itoelf.  It  is  merely  an  element  which  should  be  considered  by  the  arbitrators 
when  estimating  the  indemnity  to  be  awarded  for  the  property  expropriated. — 
Q.  B.Siarnes  k  Molson,  M.  L.  R.,  1  Q.  B.,  p.  425. 

19.  See  also  case  noted  at  C.  C.  407. — Q.  B. — North  Shore  Railway  Co.  & 
Pton,  12  Q.  L.  R.,  p.  205,  4  Q.  B.  R ,  p.  358,  9  L.  N.,  p.  218. 

401*  All  estates  which  are  vacant  or  without  an  owner,  and 
those  of  persons  who  die  without  representatives  or  whose  succession 
is  abandoned,  belong  to  the  crown. — Paris,  167;  Code,  de  bonis 
vacantiims  ;  Ibid,  L.  2,  de  petitlonlbws  ban ;  3  TouUier,  p.  25  ;  5 
Pand.  Fran?.,  p.  109 ;  7  Locr6,  p.  99  ;  Dard.  p.  117,  note  (a);  C.  N., 
539.     [I.  453.] 

402*  The  gates,  walls,  ditches  and  ramparts  of  military  places 
and  of  fortresses  also  belong  to  the  crown.  —  Ibid. ;  C.  N.,  450. 
[L  453.] 

403*  The  same  rule  applies  to  the  lands,  fortifications  and 
ramparts  of  places  which  are  no  longer  used  for  military  purposes  ; 
they  belong  to  the  crown,  if  they  have  not  been  validly  alienated. — 
Edit  de  ddcembre,  1681  ,  3  Toullier,  pp.  25,  28,  348 ;  2  Marcad^,  382  ; 
3  Encyclop.  136;  7  Locr^,  96,  97 ;  5  Pand.  Franc;.,  110,  111  ;  C.  N., 
541.     [I.  453.] 

404*  The  property  of  municipalities  and  other  corporations  is  that 
to  which  or  to  the  use  of  which  these  bodies  have  an  acquired  right. — 
ff  L.  6,  De  divisione  rerum ;  3  Toullier,  nn.  44,  45,  47-62 ;  C.  N., 
542  ;  3  Encyclop.  de  Droit,  137  ;  5  Pand.  Fran?.,  p.  111.     [I.  453.] 

405*  A  person  may  have  on  property  either  a  right  of  owner- 
ship, or  a  simple  right  of  enjoyment,  or  a  servitude  to  exercise. — 
3  Toullier,  p.  245  ;  2  Marcade,  p.  384 ;  3  Encyclop^die  de  Droit,  138  ; 
C.  N.,  543.     [I.  453.] 
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TITLE  SECOND. 

OF   OWNERSHIP. 

406*  Ownership  is  the  right  of  enjoying  and  of  disposing  of 
things  in  the  most  absolute  manner,  provided  that  no  use  be  made  of 
them  which  is  prohibited  by  law  or  by  regulations. — Cod.,  L.  21, 
Mandati;  Pothier,  ProprUti,  nn.  4,  13,  14;  Ibid.y  Bail  A  rente, 
nn.  42,  112 ;  Introd.  Gout,  nn.  100,  101 ;  C.  N.,  544;  5  Pand.  Fran?., 
p.  180 ;  2  Maread6,  395.  [I  456. 

DECISION  : — 1.  Qu'en  droit,  la  propriety  des  biens  ne  peut  demeurer  en  sua- 
pens.— JBTTi:,  J. — Chester  vs  Oalt,  12  R,  L,  p.  54. 

40T«  No  one  can  be  compelled  to  give  up  his  property,  except 
for  public  utility  and  in  consideration  of  a  just  indemnity  previously 
paid. — Pothier,  Vente,  nn.  510-514;  Ibid.,  ProprUU,  274;  5  Pand. 
Fran?.,  p.  183;  C.  N.,  545.  [1.455.] 

DECISIONS  : — 1 .  An  action  of  damages  will  not  lie,  for  damages  caused  by 
the  corporation  of  Montreal  to  a  proprietor,  by  the  expropriation  of  his  property, 
where  the  damage  caused  by  such  expropriation  has  been  assessed  by  the  expro- 
priation commissioners  and  paid  to  the  proprietor,  and  when  the  corporation  has 

acted  within  the  powers   conferred  upon  it  by  the  legislature ^Torbanoe,  J. — 

Judah  V8  City  of  Montreal,  14  L.  C.  J.,  p.  269. 

2.  Corporations,  in  using  the  power  conferred  to  them,  of  expropriating,  are 
bound  to  use  due  diligence,  and,  consequently,  they  are  liable  for  the  damages 
suffered  by  the  expropriated  proprietor  by  reason  of  unnecessary  delays. — Q.  B. — 
Judah  4r  City  of  Montreal,  2  R  C,  p.  470. 

3.  Les  formalites  impos6es  par  le  statut  pour  Touverture  d*im  chemin  et 
pour  rexpropriation  des  particuliers  doivent  Stre  suivies  avec  rigueur  et  k  peine 
de  nullite. — Q.  B. — Doyon  d:  Corporation  de  St.  Joseph,  17  L.  C.  J.,  p.  193. 

4.  Under  the  provisions  of  the  Quebec  Railway  Act,  the  lessees  for  five  years  of 
a  stone  quarry,  with  right  of  quarry  and  right  to  renew  lease  for  another  five  years, 
are  occupiers  of  such  land  and  parties  interested  therein,  entitled  to  compensa- 
tion for  damages  caused  by  expropriation  of  the  property  for  railway  purposes, 
within  the  meaning  of  the  Act.  During  the  pendency  of  an  action,  in  the  nature 
of  an  a^ition  nigatoire,  by  such  lessees  against  the  railway  company,  in  conse- 
quence of  the  company  and  the  arbitrators  appointed  under  the  Act  to  determine 
the  compensation  to  be  paid  in  consequence  of  the  expropriation  of  the  leased 
property  refusing  to  admit  the  right  of  said  lessees  to  be  indemnified  under  the 
Act,  the  plaintiffs  are  entitled  to  a  writ  of  injunction  against  the  railway  com- 
pany, in  consequence  of  the  company  persisting  in  exercising  their  right   of 

expropriation,without  paying  or  offering  to  pay  indemnity  to  the  lessees. — Q.  B. 

Bourgouin  S  Montreal  Northern  Colonization  By,  Co,,  19  L.  C.  J.,  p.  67. 
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5.  The  plaintifi  complained  that  the  defendants,  a  municipal  corporation, 
had  caused  his  fence  to  be  taken  down,  and  expropriated  a  part  of  his  land  for 
the  purpose  of  changing  the  direction  of  a  certain  road,  without  having  caused 
the  land  to  be  valued  by  valuators.— ^«^  that  the  proceedings  were  irregular 
and  most  be  set  aside. — C.  R — Deal  v$  Corporation  of  Phillipsburgf  2  L.  C.  L.  J., 
p.  40, 16  L.  C.  R.,  p.  342. 

6.  Petitions  for  expropriating  under  the  Railway  Act  of  1869,  must  con- 
tain the  description  required  by  art.  2167  C.  C.  *,  the  Commissioners  of  the 
Quebec,  Montreal.  Ottawa  and  Occidental  Railway  Company  cannot  in  their  own 
name  exercise  the  right  of  action.  The  Railway  being  a  public  work,  this  right  is 
vested  in  Her  Miyesty.— Stuart,  J. —  Ex  parte,  Commissioners  of  the  Quebec,  Mont- 
real, Ottawa  and  Occidental  Railway  vs  O^Neil,  4  Q.  L.  R.,  p.  216. 

7.  In  a  case  of  a  railway  company  expropriating  land,  the  payment  of  the 

indemnity  should  precede  the  dispossession  of  the  owner Q.  ^.^^ Montreal, 

Ottawa  d:  Occidental  Railway  Co,  dt  Bourgoin,  23  Ij.  C.  J.,  p.  96. 

8.  Que  la  compagnie  de  chemin  de  fer,  autorisee  par  TEtat  k  construire  un 
chemin  de  fer  sur  la  grdve  d'une  riviere  non  encore  concSd^e  n'est  redevable 
d'aucune  indemnity  aux  propri6taires  voisin?  ou  autres  individus  auxquels  elle 
enldve  Facets  k  la  rividre  dont  ils  jouissaient  auparavant. — Q.  B. — Compagnie  du 
Chemin  de  Fer  du  Nord  d:  Pion,  4  Q.  B.  R.,  p.  358,  9  L.  N.,  p.  218  j  12  Q.  L  R., 
p.  205. 

9.  See  also  Q.  B — Stames  A  Molson,  M.  L.  R.,  1  Q.  B.,  p.  425,  noted  at  C.  C, 
400. 

10.  Where  a  Railway  Company  takes  possession  of  land  for  the  purposes  of 
their  road  with  no  other  permission  from  the  proprietor  than  that  if  they  do  so 
"  it  will  be  at  their  own  risk,"  the  proprietor  may,  even  after  the  lapse  of  several 
years,  recover  back  the  land  from  the  Company  so  long  as  no  indemnity  has  been 
paid  for  it — Q.  B — Brewster  A  Mongeon,  31  L.  C.  J.,  p.  1 15,  M.  L.  R.,  3  Q.  B.,  p. 
20, 15  R.  L,  p.  67.— .LoRANGER,  J.— M.  L.  R.,2  S.  C,  p.  7. 

11.  Qu'un  propri^taire  a  un  recours  direct,  par  action  p^titoire,  centre  une 
compagnie  de  chemin  de  fer  qui  se  serait  mise  en  possession  d'un  terrain  pour  sa 
voie  ferr6e,  sans  le  consentement  du  proprietaire  et  sans  lui  faire  d'offre  pr^alable 
pour  le  terrain  ainsi  occup6 — Q.  B — Compagnie  du  Chemin  de  Fer  Central  4r 
Legendre,  11  Q.  L.  R,  p.  106. 

12.  The  proprietor  of  land  required  for  a  Railway  Company  has  no  alterna- 
tive but  to  surrender  it  on  receiving  the  indemnity  awarded  according  to  law. 
Neither  can  he,  if  he  have  freely  allowed  the  Company  to  take  possession  of  his 
land  and  place  their  line  on  it,  revendicate  it,  but  his  sole  remedy  is  his  claim  for 
indemnity. — C.  R. — Bank  of  Hochelaga  vs  Montreal,  Portland  &  Boston  Ry,  Co., 
12  R.  L.,  p.  575. 

13.  Qu'une  corporation  municipale  qui,  pour  61argir  une  rue  et  y  construire 
un  quai,  a'empare  d*une  quantity  de  terrain,  malgr6  son  proprietaire,  et  prive 
celui-ci  d'un  passage  communiquant  k  la  greve,  doit,  ou  remettre  au  proprietaire 
le  terrain  usurps  ou  en  payer  la  valeur,  et,  de  plus,  faire  construire  un  passage 
en  remplacement  de  celui  enleve  et  payer  au  proprietaire  des  dommages  dont  le 

montant  sera  etabli  par  arbitres Q.  B. — Corporation  de  la  CiiS  de  Quebec  <t- 

Hall,  15  R.  L.,  p.  107. 

14.  Damage  to  rights  of  house  owners,  such  as  droit  d^acchs  to  streets,  does 
not  constitute  '< expropriation*'  and  gives  no  right  to  preliminary  indemnity.    In 
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France  the  depreciation  caused  to  a  house  by  stopping  one  end  of  the  street  on 
which  it  fronts  is  not  an  interference  with  a  servitude,  nor,  standing  alone,  such 
direct  and  inunediate  damage,  as  will  give  a  title  to  indemnity,  and,  semhJe^  the 
law  of  the  Province  of  Quebec  is  the  same. — Privy  Council. — Mayor  of  Montreal 
de  Drummondf  22  L.  C.  J.,  p.  1,  App.  Cas.,  p.  384,  R  A.  a,p.  1004. 

15.  Qu'une  corporation  municipale  est  resppnsable  du  dommage  qu'elle 
cause  k  un  propri6taire  sur  ime  rue  dont  elle  change  le  niveau.— Mathibu,  J. — 
Turgeon  vs  CiU de  Montreal,  M.  L.  R.,  1  S.  C,  p.  111. 

16.  That  in  the  case  submitted,  the  plaintiff  was  not  entitled  to  damages 
by  reason  of  the  raising  of  the  level  of  the  sidewalk  in  front  of  her  building  in 
the  City  of  Sherbrooke,  no  damage  having  been  suffered  by  the  Plaintiff  in  conse- 
quence of  the  change. — C.  R. — Boudreau  V8  Corporation  of  SherbrookCf  M.  L.  R., 
2  S.  C,  p.  188. 

17.  Qu'ime  corporation  mimicipale  qui,  en  vertu  d'une  autorisation  de  la 
legislature,  permet  l'6l6vation  d'une  rue,  ne  sera  responsable  que  des  dommages 
resultant  de  la  depreciation  en  valeur  des  propria tes  aftectees  par  ce  changement 
de  niveau,  et  qu'elle  n'est  pas  tenue  d'eiever  les  b&tisses  dans  la  m^me  propor- 
tion que  la  rue* — ^Mathibu,  J. — Bronsdon  vs  City  of  Montreal,  12  R.  L.,  p.  610. 

18.  Que  si  une  compagnie  de  chemin  de  fer  s'empare  d'lm  terrain,  pour  la 
construction  de  son  chemin,  sans  avoir  fait  proceder  k  Tarbitrage  ou  avoir  obtenu 
un  bref  de  possession  et  sans  I'accomplissement  des  formalites  requises  par  R.  S. 
C,  cap.  109,  s.  8,  elle  pourra  etre  poursuivie  au  possessoire  par  le  propria taire  de 
ce  terrain. — Q.  B. — Cie  du  ch.  de  Fer  de  Temisconata  d:  Duhif  16  R  L.,  p.  285. 

408*  Ownership  in  a  thing  whether  moveable  or  immoveable 
gives  the  right  to  all  it  produces,  and  to  all  that  is  joined  to  it  as  an 
accessory  whether  naturally  or  artificially.  This  right  is  called  the 
right  of  accession. — ff  L.  6,  De  adquirendo  rei^m ;  L.  5,  De  rei  vin- 
dicatione;  Pothier,  Propri^te,  5,  150,  151,  260  :  Ibid,,  Introd,  GovA.,, 
100;  C.  N.,  546.  [I.  455.] 

CHAPTER  FIRST. 

OF  THE  RIGHT  OF  ACCESSION  OVER  WHAT  IS  PRODUCED  BY  A  THING. 

409.  The  natural  and  industrial  fruits  of  the  earth,  civil  fruits, 
and  the  increase  of  animals,  belong  to  the  proprietor  by  right  of 
accession.— jf  L.  6,  L.  9,  De  adquirendo  rei^m  dom. ;  L.  5,  De  rei 
vindicatione :  Pothier,  Propri/it<^,  151-154;  4  Pand.  Fran9.,  pp.  161, 
184;  3  Toullier.  p.  71  ;  C.  N.,  547.  [I.  455.] 

410*  The  fruits  produced  by  a  thing,  only  belong  to  the  pro- 
prietor subject  to  the  obligation  of  restoring  the  cost  of  the  plough- 
ing, tilling  and  sowing  done  by  third  persons.— jf  L.  9,  De  adquirendo 
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Of  the  right  of  ((ccession. — Art  4,11-^14..  161 

remmdom.]  L.  5,  De  rei  vindicatione  \  Pothier,  Propri^t^,  151  ;  5 
Pand.  Fran?.,  p.  185  ;  C.  N.,  548.  [I.  455.] 

411.  A  mere  possessor  only  acquires  the  fruits  in  the  case  of  his 
possession  being  in  good  faith ;  otherwise  he  is  obliged  to  give  the 
produce  as  well  as  the  thing  itself  to  the  proprietor  who  claims  it. 

A  possessor  in  good  faith  is  not  bound  to  set  off  the  fruits  against 
improvements  for  which  he  has  a  right  to  be  reimbursed. — -ff  L.  25, 
De  U8uri8  et  frubctibtLS ;  Cod.,  L.  12,  De  rei  vindicatione ;  Pothier, 
Possession,  82,  83  ;  Ibid,,  Prescription,  78 ;  Ibid.,  Propri^t^,  155, 
281,  332-336,  341  et  seq. ;  Ibid.,  Intr.  Gout,  107 ;  Vente,  326 ;  C. 
N.,  549.  [I.  455,  HI  375.] 

4112*  A  possessor  is  in  good  faith  when  he  possesses  in  virtue  of 
a  title  the  defects  of  which  as  well  as  the  happening  of  the  resolutory 
cause  which  puts  an  end  to  it  are  unknown  to  him.  Such  good  faith 
ceases  only  from  the  moment  that  these  defects  or  the  resolutory 
cause  are  made  known  to  him  by  proceedings  at  law.— jf  L.  109,  De 
verbomm  signific  ;  Serres,  Institvies,  p.  88 ;  2  Argou,  501  ;  Pothier, 
Possession,  n.  82,  p.  550 ;  Propriite,  nn.  335,  341,  342 ;  1  Furgole, 
328 ;  2  Marcad^  nn.  550  et  seq. ;  9  Demolombe,  pp.  586  et  seq. ;  3 
Toullier,  p.  49  ;  2  Maleville,  28  et  seq. ;  1  Demante,  n.  558  ;  1  Duran- 
ton,  no.  584  ;  Dard.,  p.  120,  note  (a)  ;  3  Encyclopedic,  vo.  Bonne  foi, 
p.  236 ;  C.  N.,  550.  [I.  455.] 

CHAPTER  SECOND. 

OF  THE  RIGHT  OF  ACCESSION   OVER  WHAT  BECOMES  UNITED    AND 
INCORPORATED    WITH   A  THING. 

418*  Whatever  becomes  united  to  or  incorporated  with  a  thing 
belongs  to  the  proprietor,  according  to  the  rules  hereinafter  establish- 
ed.— ^Instit.,  lib.  2,  tii  1,  §  29  ;  /*  L.  23,  §  penvl.,  De  rei  vindicat ;  Po- 
thier, Propi^t^,  156  ;  3  Toullier,  p.  73 ;  9  Demolombe,  nn.  640  etseq, ; 
C.  N.,  551.  [I.  457.] 

SECTION  I. — OF  THE  RIGHT  OF  ACCESSION  IN  RELATION  TO  IMMOVEABLE 

PROPERTY. 

414.  Ownership  of  the  soil  carries  with  it  ownership  of  what  is 

above  and  what  is  below  it. 

11 
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Of  the  right  of  ((ccessioii. — Art.  ^75-.^i6*. 


The  proprietor  may  make  upon  the  soil  any  plantations  or 
buildings  he  thinks  proper,  saving  the  exceptions  established  in  the 
title  Of  Real  Servitiides. 

He  may  make  below  it  any  buildings  or  excavations  he  thinks 
proper,  and  draw  from  such  excavations  any  products  they  may  yield, 
saving  the  modifications  resulting  from  the  laws  and  regulations 
relating  to  mines,  and  the  laws  and  regulations  of  police,— f  L.  24,  de 
servitutibiis  prced.  urb. ;  L.  21,  §  2,  qvA)d  vi  awt  clavi  ;  Cod.,  L.  8,  L. 
9,  de  sei^itutihus  et  aqud ;  Paris,  187  ;  Pothier,  Coth,,  32  ;  Lamoignon, 
part.  2,  tit.  20,  art.  13 ;  Merlin,  Rep.,  vo.  Cave,  Voisinage,  §  5  ;  4  Du- 
ranton,  n.  370 ;  2  Maleville,  31-2 ;  C.  N.,  552.  [I.  457.] 

DECISION : — La  disposition  de  I'article  552  C.  N.,  n'etablit  qu'une  presomp- 
tion  de  droit  qui  peut  etre  detruite  meme  parde  simples  presomptions  contraires, 
sp6cialement,  une  cave,  6tablie  a  la  fois  sous  deux  maisons  voisines,  n'est  pas  n6- 
cessairemsnt  la  propri6te  commune  des  propria tairesde.  ces  deux  maisons. — Codr 
d»Appel  d'Orleans 10  L.  N.,  p.  283. 

415.  All  buildings,  plantations  and  works  on  any  land  or  under- 
ground, are  presumed  to  have  been  made  by  the  proprietor  at  his 
own  cost,  and  to  belong  to  him,  unless  the  contrary  is  proved  ;  without 
prejudice  to  any  right  of  property,  either  in  a  cellar  under  the  build- 
ing of  another  or  in  any  other  part  of  such  building,  which  a  third 
party  may  have  acquired  or  may  acquire  by  prescription. —  ff  -4'>'<7. 
ex  lege  7,  §  10,  De  adquirendo  rerwrn ;  Pothier,  Propriety,  177  ;  1 
Delvincourt,  p.  181,  note  4  ;  4  Duranton,  n.  372  ;  2  Marcade,  pp.  406-7  : 
C.  N.,  553.     [I.  457.] 

416.  The  proprietor  of  the  soil  who  has  constructed  buildings  or 
works  with  materials  which  do  not  belong  to  him,  must  pay  the  value 
thereof ;  he  may  also  be  condemned  to  pay  damages,  if  there  be  any, 
but  the  proprietor  of  the  materials  has  no  right  to  take  them  away. — 
ffjj.  23,  §  7,  De  rei  vlndicatione ,  Ibid.y  L.  1,  L.  2,  De  ligno  juncto  ; 
Pothier,  Propriete,  170,  171,  172,  178  ;  2  Maleville,  p.  32 ;  5  Pand. 
Fran9.,  pp.  202-3;  3  Touillier,  p.  82 ;  2  Marcade,  n.  424;  9  Demo- 
lombe,  606  ;  1  Demante.  nn.  558  et  seq. ;  C.  N.,  554.     [I.  457.] 

DECISION  : — L'appelante  a  vendu  du  bois  k  un  nomm6  Parker,  avec  lequel 
oe  dernier  a  successivement  construit  deux  maisons  sur  la  propriete  de  I'lntim^. 
L'Intime  a  paye  I'Appelant  pour  le  bois  fourni  pour  la  premiere  maison, 
mais  il  a  refus6  pour  la  seconde,  pretextant  qu'il  n'avait  jamais  autorise  Parker  a 
acheter  du  bois  pour  cette  seconde  construction,  dont,  selon  lui,  Parker  devait 
retirer  tout  le  benefice.  L' Appelant  a  reclame  de  l'Intim§  le  plein  montant  du 
boislivr^  k  Parker  par  Taction  d^ assumpsit.  Jugi : — I.  Que  Parker  n'fivait  aucun 
mandat  de  Plntime  pour  acheter  les   materiaux  n^cessaires  k  la  construction 


Digitized  by 


Google 


d'une  seconde  inaison.  2.  Que  lors  m§me  que  Pintime  dut  profiler  de  cette 
seconde  construction,  ce  qui  n'est  pas  clairement  6tabli,  le  recours  de  Pappe- 
lant  contre  lui  ne  pouvait  ^tre  exerce  que  par  une  action  sp^ciale  et  non  pas 
par  une  action  simple  d^ assumpsit, — Q.  B — Ryder  d;  Vaughan,  1  Q.  B.  R.,  p.  19. 

417*  When  improvements  have  been  made  by  a  possessor  with 
his  own  materials,  the  right  of  the  proprietor  to  such  improvements 
depends  on  their  nature  and  the  good  or  bad  faith  of  such  possessor. 
If  they  were  necessary,  the  proprietor  of  the  land  cannot  have 
them  taken  away ;  he  must,  in  all  cases,  pay  what  they  cost,  even 
when  they  no  longer  exist ;  saving,  in  the  case  of  bad  faith,  the  com- 
pensation of  rents,  issues  and  profits. 

If  they  were  not  necessary,  and  were  made  by  a  possessor  in 
good  faith,  the  pi-oprietor  is  obliged  to  keep  them,  if  they  still  exist, 
and  to  pay  either  the  amount  they  cost  or  that  to  the  extent  of  which 
the  value  of  the  land  has  been  augmented. 

If,  on  the  contrary,  the  possessor  were  in  bad  faith,  the  pro- 
I  prietor  has  the  option  either  of  keeping  them,  upon  paying  what  they 

'  cost  or  their  actual  value,  or  of  permitting  such  possessor,  if  the  latter 

j  can  do  so  with  advantage  to  himself  and  without  deteriorating  the 

[  land,  to  remove  them  at  his  own  expense ;  otherwise,  in  each  case,  the 

improvements   belong   to  the  owner,   without   indemnification ;   the 
[  owner  may,   in   every   case,   compel    the   possessor  in  bad  faith   to 

remove  them. —  1  Merlin,  R^p.,  vo.  Ai)\Alioratiotis,  p.  367  ;  Lacombe, 
[  vo.  Impenses,  pp.  342  et  seq. ;  Pothier,  PropriiU,  170-1-2,  346-7  ; 

5  Pand.  Fran?.,  204 ;  2  Maleville,  34  et  seq. ;  3  Toullier,  p.  83 ; 
Lahaye,  p.  54  ;  Fenet- Pothier,  pp.  138,  139,  Lawrence  &  Stuart,  6  L. 
C.  R.,  p.  294  ;  Ord.  1667,  tit.  27,  art.  9 ;  2  Marcade,  on  art.  555 ;  C.  N., 
555.  [I  457  to  459,  IH.  377.] 

DECISIONS: — 1>  Sur  reclamation  pour  impenses  et  ameliorations  sur  des 
heritages  dont  Fusufruit  seul  a  et6  8aisi,il  ne  peut  etre  accorde  qu'une  proportion 

de  la  valeur  de  telles  impenses,  suivant  la  plus-value  qu'en  a  re9  le  I'usufruit 

Q.  B — Fauieuz  &  Boston,  9  L,  C.  R ,  p.  263. 

2.  A  possessor  in  bad  faith  of  land,  has  no  lien,  droit  de  ritention,  upon  it 
for  his  improvements C.  R — Lane  vs  Deloge,  I  L.  C.  J.,  p.  3. 

3.  The  defendant  squatted  upon  land  of  an  absentee  (who  was  represented, 
however,  by  an  agent),  cleared  and  improvt^d  the  land  and  paid  the  taxes  for 
three  years.  Heldy  in  an  action,  under  C  S.  L.  C,  cap.  45,  that  the  defendant  was 
entitled  to  the  value  of  his  improvements,  less  the  estimated  value  of  the  renti», 
issues  and  profits  duiing  his  occupation — Semble.  A  possessor  in  bad  faith  is 
entitled  to  be  paid  his  impenses  utiles, — Q.  B. — Ellice  &  Courtemanchej  3  L.  C.  L. 
J.,  p.  126, 17L.C.  R.,p.433. 

4.  Le  donatalre  d'un  immeuble  qui  est  poursuivi  par  son  donateur,  pour  la 
resiliation  de  la  donation,  par  defaut  d'accomplissement  des  charges  imposees, 
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lt)4  Uj  lite  right  of  cvccession. — j5.n.  416. 

doit  dans  cette  instance  r^clamer  le  prix  des  ameliorations  qu'il  pr6tend  avoir 
droit  de  r^clamer,  et  son  d6faut  de  oe  faire  souldve  une  presomption  legale  qu'il 
n'y  a  point  d'am^liorations  don t  il  aurait  pu  r6clamer  le  prix  ou  qu'il  a  abandonn^ 
son  droit  de  les  r^clamer — Lobanoer,  J — Pearce  vs  Gibbon^  6  R.  L.,  p.  649. 

5.  Action  pour  ouvrages  faits  sans  le  consentement  du  d^fendeur  et  en  son 
absence,  et  qui  ne  resultent  pas  A  son  profit,  d^bout^e,  mais  droit  au  demandeur 

d'enlever  ses  materieux  en  remettant  les  lieux  dans  le  mSme  §tat — Q.  B Piton 

&  Lepage,  7  R.  L.,  p.  603. 

6.  Que  le  prbpri^taire  d'une  batisse  ou  autre  amelioration  sur  le  terrain 
d'autrui  pent,  par  I'enregistrement,  acqu6rir  une  hypoth^que  sur  ces  ameliorations. 
_C.  IL—Prud!homme  vs  Scott,  M.  L.  R.,  2.  S.  C,  p.  63,  30  L.  C.  J.,  p.  156. 

7.  But  see  Q.  B Boyd  &  Wilson,  3  Q.  B.  R.,  p.  273,  noted  at  C.  C.  379. 

8.  That  a  squatter  entering  upon  lands,  with  a  knowledge  that  he  has  no 
right  to  do  so  and  without  making  proper  enquiries  as  to  the  real  owner  of  such 
lands,  will  be  held  to  have  been  in  bad  faith  and  has  no  claim  against  the  pro- 
prietor nor  any  lien  upon  such  lands  for  the  improvements  he  has  made  thereon 
during  his  occupancy,  with  his  own  materials — C.  R. — Oalameau  vs  Christin^  10 
Q.  L.  R.,  p.  83. 

9.  That  the  right  of  the  third  party  to  remove  the  improvements  made  by 
him  upon  the  property  of  another,  gives  him  no  privilege  upon  the  proceeds  of 
the  sale  of  that  property.  In  the  case  in  issue,  a  tutor  had  built  on  his  pupil's 
property  and  subsequent  to  the  majority  of  the  pupil,  the  property  was  sold  by 
sheriff's  sale.  The  tutor  then  sought  by  opposition  afin  de  conserver  stir  deniers 
to  reclaim  the  enhanced  value  of  the  property.— Q.  B — D^Orsennens  &  Christin, 
4  Q.  B  R.,  p.  253,  30  L.  C.  J.,  p.  9. 

10.  The  possessor  in  bad  faith  is  entitled  to  set  off  the  cost  of  necessary 
improvements  against  the  claim  for  rents,  issues  and  profits  received  by  him 
during  his  possession.  As  to  improvements  not  necessary,  the  proprietor  has  the 
option  of  keeping  them,  upon  paying  their  value,  or  of  permitting  the  possessor 
to  remove  them,  which,  however,  he  may  only  do  when  they  can  be  removed 
without  injury  to  the  land — C.  ^.—  Wright  vs  Wright,  6  L.  N.,  p.  116. 

11.  Que  le  tiers  d^tenteur  condamne  a  rendre  I'immeuble  qu'il  d^tient  aprds 
liquidation  des  fruits  et  revenus  et  des  impenses  et  ameiioratioos,  sous  la  reserve 
de  son  droit  de  retention  s'il  y  a  excedent  en  sa  faveur,  a  droit  de  percevoir  les 
fruits  de  Pimmeuble  revendique  jusqu'au  jugement  final,  sauf  A.  rendre  comptc  au 
propria taire. — Routhier,  J. — Dufour  vs  Dufour,  10  L.  N.,  p.  305. 

12.  Le  possesseur  de  bonne  foi  en  vertu  d'un  titrea  droit  de  retenir  rinuneu- 
ble  sur  lequel  il  a  fait  des  ameliorations  utiles  jusqu'd,  ce  que  le  proprietaire  lui 
ait  paye  la  plus  value  donnee  a  I'immeuble  par  ses  ameliorations. — Q-  B. — Nugent 
<fcj|/t/ac«,  13Q.L.R.,p.  149. 

13.  Que  les  constructions  et  ameliorations  faites  par  I'occupant  ou  usufruitier 
d'un  terrain  appartenant  a  autrui  sont  immeubles  et  peuvent  etre  hypothequ^s  au 
profit  du  dit  occupant  ou  usufruitier. — C.  R. — Donais  vs  Molleur,  31  L.  C.  J.,p.  141  • 

418.  In  the  case  of  the  third  paragraph  of  the  preceding  article^ 
if  the  improvements  made  by  the  possessor  be  so  extensive  and  costly 
that  the  owner  of  the  land  cannot  pay  for  them,  he  may,  according 
to  the  circumstances  and  to  the  discretion  of  the  court,  compel  the 
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possessor  to  keep  the  property,  and  to  pay  the  estimated  value  of  it. 
[I.  457.] 

410*  In  case  the  party  in  possession  is  forced  to  give  up  the 
immoveable  upon  which  he  has  made  improvements  for  which  he  is 
entitled  to  be  reimbursed,  he  has  a  right  to  retain  the  property  until 
such  reimbursement  is  made,  without  prejudice  to  his  personal 
recourse  to  obtain  repayment ;  saving  the  case  of  surrender  in  any 
hypothecary  action,  which  is  specially  provided  for  in  the  title  Of 
Privileges  and  Hypothecs.     [I.  457,  III  377.] 

DECISIONS: — I.  A  squattHr  who  has  made  substantial  improvements  (tm- 
pensei  utiles)  upon  real  property  occupied  by  him,  without  the  consent  of  the 
proprietor,  is  entitled  to  judgment  against  the  proprietor  for  the  excess  of  the 
▼alue  of  such  improvements  beyond  the  rents,  issued  and  profits,  and  to  retain 

possession  of  the  real  property  until  he  is  paid  for  his  improvements.    Short,  J 

Stuart  V8  Eaton,  8  L.  C.  R.,  p.  113. 

2.  The  defendant  in  a  petitory  action,  who  had  remained  in  possession  of 
land  for  several  years  to  the  knowledge  of  plaintiff's  agent,  who  resided  near 
the  lot  (the  plaintiff  living  in  England)  and  who  had  paid  the  municipal  taxes) 
cleared  and  fenced  part  of  the  land  and  had  built  a  brick  house  and  bam,  is 
entitled  to  his  impenses  utiles  after  deducting  the  rents  and  revenues  of  the  land 
and  to  be  paid  such  impenses  before  being  disposessed,  notwithstanding  that  he 

knew  the  land  to  belong  to  the  plaintiff  at  the  time  that  he  entered  it Q.  B 

Ellice  &  Courtemanckej  17  L.  C.  R.,  p.  433  j  3  L.  C.  L.  J.,  p.  126. 

3.  The  defendant  who  has  made  permanent  and  endurable  improvements 
upon  a  lot  of  land  sought  to  be  recovered  by  petitory  action,  has  a  right  to  be 
indemnified  to  the  extent  of  the  increased  value  given  by  such  improvements  to 

the  lot,  before  being  compelled  to  abandon  the  same — Q.  B Lawrence  <k  Stuart, 

6  L  C.  R.,  p.  294. 

4.  Le  droit  de  retention  pour  impenses  de  la  part  d'un  legataire  particulier 
poursuivi  en  reduction  et  remise  du  legs  par  un  creancier  de  la  succession, 
n'existe  pas  en  vertu  de  I'article  419  C.  C,  mais  il  n'y  a  lieu  qu*a  un  privilege  sur 

le  prix  de  Timmeuble  vendu  suivant  I'article  2072  C.  C Q.  B Matte  &  Laroche, 

4  Q.  L.  R.,  p.  65. 

5.  Que  des  donataires,  poursuivis  en  nullite  de  la  donation  par  des  cr6an- 
ciers  du  donateur,  qui  pretendent  que  cette  donation  a  6t6  faite  en  fraude  de  leurs 
droits,  ne  peuvent  reclamer  le  droit  de  retention  des  immeubles  donnas,  pour  etre 
payes  des  ameliorations  qu'ils  ont  faites  ^  Timmeuble,  et  que  tout  ce  qu'ils  peu- 
vent reclamer,  c'est  que  le  delaissement  ne  soit  ordonne  qu*4  la  charge  de  leur 
privilege  d'etre  payes  de  ces  d6penses. — Mathieu,  J., — Prouse  vs  Simpson,  13  R. 
L,  p.  302. 

See  also  cases  noted  at  2073  C.  C. 

430.  Deposits  of  earth  and  augmentations  which  are  gradually 
and  imperceptibly  foi*raed  on  land  contiguous  to  a  stream  or  river  are 
called  alluvion. 
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166  Of  the  right  of  accession.— Art.  J^l-JfiS. 

Whether  the  stream  or  river  is  or  is  not  navigable  or  floatable, 
the  alluvion  which  is  produced  becomes  the  property  of  the  owner  of 
the  adjacent  land,  subject  in  the  former  case,  to  the  obligation  of 
leaving  a  foot-road  or  tow-path.  —  2  Male vi lie,  35-6 ;  Ord.  des  Eaux 
et  Forets,  1669,  tit.  28,  art.  7  ;  2  Edits  et  Ord.,  p.  24;  7  Locre,  Es^pv'ii 
du  Code,  pp.  165  et  seq. ;  C.  N.,  556  ;  Institutes,  liv.  2,  tit.  1,  §  20  ; 
Maynard,  liv.  10,  c.  3  ;  Duperier,  liv.  2,  quest.  3  ;  Dumoulin,  sur  Paris, 
§  1,  glose  5,  nn.  115  ;  Bacquet,  Dr.  de  justice,  c.  30,  n.  8 ;  2  Bousquet, 
pp.  56-7;  Lacombe,  vo.  Alluvion,  p.  34.  [I.  459.] 

DECISIONS  : — !•  Accession  to  a  lot  of  ground  situate  upon  the  borders  of  the 

River  8t.  I^wrence,  by  alluvial  deposits,  belongs  to  the  riparian  proprietor 

Court  of  Appeal Newton  &  Roy^  3  R.  de  L.,  p.  93. 

2.  Qu'un  proprietaire  riverain  dont  la  terre  se  prolonge  jusqu'a  une  riviere 
navigable  et  flot table,  n'a  aucune  reclamation  contre  une  personne  qui  enleve  du 
gravier  et  fait  des  excavations  sur  sa  greve  en  face  de  son  tenain  eutre  Teau  basse 
et  la  ligne  des  inondations. — Loraxger,  J — Desjardins  vs  Hotte,  11  L.  N.,  p.  275. 

421.  As  to  ground  left  dry  by  running  water  which  insensibly 
withdraws  from  one  of  its  banks  by  bearing  in  upon  the  other,  the 
proprietor  of  the  unconvered  bank  gains  such  ground,  and  the  pro- 
prietor of  the  opposite  bank  cannot  reclaim  the  land  he  has  lost. 

This  right  does  not  exist  as  regards  land  reclaimed  from  the  sea, 
which  forms  part  of  the  public  domain.  — ^'L.  7,  §  1,  De  oqttiremlo 
rerum]  Ord.  1681,  liv.  4.  tit.  7 ;  Lebret,  liv.  2,  c.  14;  Pothier,  Fro- 
pridte,  n.  159;  5  Pand.  Fran^.,  p.  211;  2  Maleville,  p.  87  ;  3  Toullier, 
p.  105 ;  2  Blackstone,  262 ;  Com.  Dig.  Prerog.,  D.  Gl  ;  Chitty,  Preroy., 
207-8  ;  2  Bousquet,  p.  58  ;   2  Marcad^,  p.  417.  [I.  459.] 

42>*Zm  Alluvion  does  not  take  place  on  the  borders  of  lakes  and 
ponds  which  are  private  property  ;  neither  the  proprietor  of  the  lake 
nor  the  proprietor  of  the  adjacent  land  gains  or  loses  in  consequence 
of  the  waters  happening  to  rise  or  fall  above  or  below  their  ordinary 
level.  — fflLi.  7,  §  ()  ;  L.  12,  De  aqairendo  reritni ;  2  Bousquet,  p.  59  ; 
5  Pand.  Fran^.,  p.  213 ;  4  Proudhon,  Doov.  Puhl.,  577  et  seq. :  La- 
combe, vo.  Alluvion,  n.  3,  p.  34;  C.  N.,  558.  [I.  459.] 

4*ZS*  If  a  river  or  stream,  whether  navigable  or  not,  carry  away 
by  sudden  force  a  considerable  and  distinguishable  part  of  an  adja- 
cent field  and  bear  it  towards  a  lower  or  opposite  bank,  the  proprietor 
of  the  part  carried  away  may  reclaim  it;  [but  he  is  obliged,  on  pain 
of  forfeiting  his  right,  to  do  so  within  a  year,  to  be  reckoned  from 
the  possession  taken  of  it  by  the  proprietor  of  the  land  to  which  it 
has  been  united.]— ;^*  L.  7,  §  2,  Deadquirendo  rerum\    Auc.  Deniz., 
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vo.  AUuvioTiy  n.  4,  p.  94  ;  Lacombe,  vo.  Alluvion,  n.  2,  p.  34  ',  Pothier, 
Propria,  nn.  158,  165;  1  Nouv.  Denizarfc,  vo.  Alluvion,  n.  2;  pp. 
465-6-7  ;  C.  N.,  559.  [I.  459.] 

424«  Islands,  islets,  and  deposits  of  earth  formed  in  the  beds  of 
navigable  or  floatable  rivera  and  streams  belong  to  the  crown,  if  there 
be  no  title  to  the  contrary. — Pothier,  Pro'prUU,  n.  160-163  ;  Loisel, 
hid.  Couty  liv.  2,  tit.  2,  art,  12 ;  Bacquet,  Droits  de  Justice,  c.  30,  n.  2, 
5,  6  ;  Boutaric,  Instit,  liv.  2,  tit.  1,  §  22  ;  C.  N.  560.  [I.  459.] 

425.  Islands  and  deposits  of  earth  which  are  formed  in 
rivers  which  are  not  navigable  or  floatable  belong  to  the  propri- 
etors of  the  banks  on  the  side  where  the  island  is  formed.  If  the 
island  be  not  formed  on  one  side  only,  it  belongs  to  the  proprietors 
of  the  banks  on  both  sides,  divided  by  a  line  supposed  to  be  drawn  in 
the  middle  of  the  river.  — ff  L.  29,  De  aquirendo  rerwm ;  Inst.,  §  22, 
De  aquirendo  reruin  ;  Pothier,  PropuniU,  n.  164  ;  Lacombe,  vo.  Isle, 
hlof,  n.  1,  p.  373 ;  C.  N.,  561.  [I.  461.] 

426.  If  a  river  or  stream,  by  forming  a  new  branch,  cut  and 
surround  the  field  of  a  proprietor  contiguous  to  it,  and  thereby  form 
an  island,  the  proprietor  retains  the  property  of  his  field,  although  the 
island  be  formed  in  a  navigable  or  floatable  river  or  stream. — ^^L,  7, 
§  4,  De  aquirendo  rerum ;  Instit.,  §  22,  De  divisione  rerum  ;  Pothier, 
Pnrpi'iiU,  n.  162  ;  Anc.  Deniz.,  vo.  Alluvion,  n.  4  ;  2  Marcade,  p.  421 ; 
5  Pand.  Fran?.,  pp.  137-8  ;  C.  N.,  562.  [I.  461.] 

42T.  If  a  navigable  or  floatable  river  or  stream  abandon  its 
course  to  take  a  new  one,  the  former  bed  belongs  to  the  crown.  If  the 
river  be  not  navigable  or  floatable,  the  proprietors  of  the  land  newly 
occupied  take  as  an  indemnity  the  ancient  bed,  each  in  proportion  to 
the  land  which  has  been  taken  from  him. — Pothier,  Propridtd,  n.  161- 
4 ;  2  Henrys,  liv.  3,  qii£8t.  30  ;  Serres,  lustit.,  liv.  2,  tit.  1,  §  23 ;  2  Bous- 
quet,  p.  65  ;  C.  N.,  563.  [I.  461.] 

'J^'128.  Pigeons,  rabbits,  and  fish  which  go  into  another  dovecot, 
warren  or  pond,  become  the  property  of  him  to  whom  such  pond, 
warren  or  dove-cot  belongs,  provided  they  have  not  been  attracted 
there  by  fraud  or  artifice. — ff  L.  3,  §  2,  De  aquirendo  reriim ;  Pothier, 
PropriM,  166-7-8,  278-9;  Instit.,  lib.,  2,  tit.  1,  §§  14,  15,  16; 
Lapeyrere,  Lettre  Q,  n.  29 ;    2  Bousquet,  p.  66 ;   2  Maleville,  p.  43 ; 
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Merlin,  R6p.,  vo.  CoZo77i6ier ;  10  Demolombe,  p.  150;  5  Pand.  Fran9., 
216-7  ;  7  Locr6,  E&p.  du  Code,  pp.  189, 190;  C.  N.,  564.  [I.  461.] 

DECISION  : — Que  lea  pigeons  qui  passent  dans  le  colombier  d*un  voisin,  sans 
fraude  ni  artifice,  deviennent  sa  propri6t6  par  droit  d'accession,  et  que  nous  ne 
reconnaissons  qu*una  seule  sorte  de  pigeons — Loranger,  J. — Lecomie  vs  CotreU 
8  L.  N.,  p.  234. 

SECTION  II. — OF  THE   RIGHT  OF   ACCESSION   IN   RELATION  TO  MOVEABLE 

PROPERTY. 

42!9.  The  right  of  accession,  when  it  has  for  its  object  two 
moveable  things,  belonging  to  two  different  owners,  is  entirely 
subordinate  to  the  principles  of  natural  equity. 

The  following  rules  which  are  obligatory  in  the  cases  wihere  they 
apply,  serve  as  examples  in  the  cases  not  provided  for,  according  to 
circumstances. — Instit.,  lib.  2,  tit.  1,  §  27;  2  Bousquet,  p.  67,sur  art. 
565  ;  5  Pand.  Fran?.,  pp.  128  et  seq.,  217 ;  2  Marcad6,  pp.  425-6  ;  3 
TouUier,  p.  73 ;  2  Maleville,  pp.  43-4  ;  C.  N.,  565.     [I.  461.] 

430*  When  two  things  belonging  to  different  owners  have  been 
united  so  as  to  form  a  whole,  although  they  are  separable  and  one 
can  subsist  without  the  other,  the  whole  belongs  to  the  owner  of 
the  thing  which  forms  the  principal  part,  subject  to  the  obligation  of 
paying  the  value  of  the  other  thing,  to  him  to  whom  it  belonged. — 
^L.  26,  §  1,  De  adquirendo  rerum ;  Pothier,  Propri4U,  nn.  169,  170, 
179, 180;  1  Sebire  et  Carteret,  vo.  Accession,  p.  104;  4  Duranton, 
n.  435 ;  7  Locr^  p.  193 ;  3  Toullier,  p.  74  ;  C.  N.,  566.  [I.  461.] 

481*  That  part  is  reputed  to  be  the  principal  one  to  which  the 
other  has  been  united  only  for  the  use,  ornament  or  completion  of 
the  former. — ff  L.  26,  §,  De  adquirendo  rerum ;  Pothier,  Propriety 
nn.  173,  174  ;  2  Marcade,  pp.  426-7  ;  3  Toullier,  p.  74  ;  5  Pand.  Frang., 
p.  218  ;  Sebire  et  Carteret,  vo.  Accession,  pp.  103  et  seq. ;  4  Duran- 
ton, nn.  436  et  seq. ;  C.  N.,  567.     [I.  463.] 

432,  However,  when  the  thing  united  is  much  more  valuable 
than  the  principal  thing,  and  has  been  employed  without  the  know- 
ledge of  its  owner,  he  may  require  that  the  thing  so  united  be 
separated  in  order  to  be  returned  to  him,  although  the  thing  to  which 
it  has  been  joined  may  thereby  suffer  some  injury.—^  L.  9,  §  2,  De 
adquirendo  rerum ;  Instit.,  lib.  2,  §  1,  25,  De  divisione  rerum ;  Po- 
thier, Propri4t4,  nn.  177,  179 ;  Sebire  et  Carteret,  vo.  Accession^  pp. 
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104-6 :  4  Daranton,  n.  439 ;  5  Pand.  Fran9.,  pp.  218-9  ;  C.  N.,  568. 
[I.  463.] 

488*  If  of  two  things  united  so  as  to  form  a  whole,  one  cannot 
be  considered  as  the  accessory  of  the  other,  the  more  valuable,  or  if 
the  values  be  nefiurly  equal,  the  more  considerable  in  bulk,  is  deemed 
to  be  the  principal. — Pothier,  Propri^te,  n.  174  ;  ff  L.  27,  §  2,  De  ad- 
quirendo  rerum ;  3  TouUier,  p.  75 ;  5  Pand.  Fran^.,  p.  219 ;  4  Du- 
ranton,  n.  440 ;  1  Sebire  et  Carteret,  p.  104 ;  1  Demante,  n.  573 ;  C. 
N.,  569.  [I.  463.] 

484.  If  an  artisan  or  any  other  person  have  made  use  of  any 
material  which  did  not  belong  to  him  to  form  a  thing  of  a  new 
description,  whether  the  material  can  resume  its  previous  form  or  not, 
he  who  was  the  owner  of  it  has  a  right  to  demand  the  thing  so  form- 
ed, on  paying  the  price  of  the  workmanship.— ^^  L.  7,  §  7,  L.  26,  §  1,  3, 
De  adqulrendo  rei'um  ;  Pothier,  ProprUte,  nn.  186-8, 191  ;  3  Toullier, 
p.  76  ;  5  Pand.  Fran?.,  pp.  219,  220 ;  C.  N.,  570.  [I.  463.] 

DECISION: — ^Que  des  ouvriers  etjoumaliera  qui  travaillent  dans  une  car- 
ri^re,  n'ont  pas  de  privilege  sur  les  outils  servant  k  Pexploitation  de  la  carridre, 
ni  BUT  la  pierre  qui  en  est  eztraite  et  taill6e,  surtout  quand  ces  outils  et  cette 
carridre  n'appartiennent  pas  k  celui  qui  a  employ^  les  ouvriers. — C.  R. — Pr^ost 
vs  WiUon,  22  L.  C.  J.,  p.  70.  « 

48S«  If  however  the  workmanship  be  so  important  that  it 
greatly  exceeds  the  value  of  the  material  employed,  it  is  then 
considered  as  the  principal  part,  and  the  workman  has  a  right  to 
retain  the  thing,  on  paying  the  price  of  the  material  to  the  pro- 
prietor.—^ L.  9,  §  1,  2,  De  adqulrendo  reruTn;  Pothier,  ProprUU 
n.  173 ;  1  Sebire  et  Carteret,  pp.  104-5 ;  5  Pand.  Fran?.,  pp.  220-1 ;  C. 
N.,  571.  [I.  463.] 

DECISIONS  : — 1.  Que  celui  qui,  de  bonne  foi,  a  ooup6  du  bois  sur  les  terres 
de  la  Couronne,  croyant  qu'elles  lui  avaient  ete  ociroy6es  pendant  qu'elles  6taient 
comprises  dans  les  limites  d'une  coupe  de  bois  concedee  k  un  autre,  n'est  tenu 
de  payer  au  proprietaire  de  cette  coupe  de  bois  que  la  valeur  du  bois  sur  pied  et 
non  la  valeur  des  billots  qu*il  a  fait.— Q.  B. — Reynar  &  Thompson,  3  Q.  B.  R.,  p, 
175, 12  R.  L.,  p.  150,  5  L.  N.,  p.  421. 

2.  When  a  party  cuts  timber  on  the  limits  of  another,  the  owner  of  the 
limits  is  entitled  to  claim  the  timber  on  paying  him  the  price  of  the  labor  to  con  - 
vert  it  into  logs  and  convey  it  to  the  market  (C.  C.  439).  That  the  party  who  out 
the  timber  could  only  transfer  the  price  of  the  labor  to  which  he  was  entitled 
and  not  the  value  of  the  timber.— Q.  B — Millar  &  Merchants  Bank,  3  Q.  B.  R., 
p.  79. 

Memo :  Dorion,  C.  J.  /og.— It  does   not  seem   to  matter,  as  regards  the 
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170  Of  the  right  of  accession, — Art.  JiB6'437. 

application  of  C.  C.  434,  435  and  440,  whether  there  is  good  faith  or  not,  and  that 
was  the  opinion  of  the  majority  of  the  Court — See  3  Q.  B.  R.,  p.  87  &  88. 

3.  Que  la  coupe,  Penlevement  et  le  transport  des  billots  ne  produisent  pas 
une  chose  d'une  nouvelle  esp^ce,  et  que,  lors  m§me  que  leur  valeur  ezcdde  celle 
du  bois  sur  pied,  ils  ne  sont  pas  une  accession  de  la  chose  et  du  travail  qui  per- 
mette  a  celui  qui  a  fourni  la  main  d'oeuvre  de  garder  le  bois  en  payant  le  prLx. — 
C.  R Allard  vs  Tourville,  8  Q.  L.  R,  p.  237. 

4.  That  the  owner  of  standing  trees  which  have  been  cut  down  and  con- 
verted into  cord-wood  by  a  person  in  good  faith,  cannot  revendicate  the  cord- 
wood,  if  the  value  of  the  work  bestowed  on  it  in  making  it,  greatly  exceed  the 
value  of  the  trees .  and  he  can  only  claim  the  value  of  the  trees  when  standing, 
if,  moreover,  he  has  suffered  no  damage  beyond  that  value. — McCord,  J. — Hall 
vs  Houldyl  Q,.  L.  R.,  p.  31. 

5.  Where  defendant  took  a  quantity  of  plaintiflPs  lumber  and  converted  it 
into  shingles  and  the  plaintiff  revendicated  it,  the  defendant  was  condemned  to 
pay  the  value  of  the  lumber.  Article  435  C.  0.  does  not  declare  that  the  pro- 
perty of  material  belonging  to  another  is  transferred  to  the  workman,  when  the 
added  workmanship  is  eo  important  that  it  greatly  exceeds  the  value  of  the 
material  employed.  The  workman  has  only  the  faculty  of  retaining  the  thing  on 
paying  the  owner  the  price  of  the  material  and  thus  becoming  the  owner — Q.  B. 
—Bearddt  Miliken,  6  L.  N.,  p.  381,  1 1  R.L.,p.436.— C.  R.—5  L.N.,  p.l85,  11  R.K, 
p.  436. 

436.  When  a  person  has  made  use  of  materials  which  in  part 
belonged  to  him  and  in  part  did  not,  to  make  a  thing  of  a  different 
kind,  without  either  of  the  two  materials  being  entirely  destroj^ed, 
but  in  such  a  way  that  they  cannot  be  separated  without  inconve- 
nience, the  thing  is  common  to  the  two  proprietors,  in  proportion,  as 
respects  the  one,  to  the  material  belonging  to  him,  and  as  respects  the 
other,  to  the  material  belonging  to  him  and  to  the  price  of  the 
workmanship. —  f  L.  7,  §,  8,  9,  L.  12,  §  1,  Le  aqicirendo  rerum  ; 
Pothier,  Propriite,  n.  187;  3  Touillier,  p.  77 ;  5  Pand.  Fran?.,  p.  157, 
nn.  31  et  seq.,  et  p.  221  ;  C.  N.,  572.   [I.  4()3.] 

437.  When  a  thing  has  been  formed  by  the  admixture  of 
several  materials  belonging  to  different  proprietors,  but  of  which 
neither  can  be  looked  upon  as  the  principal  matter,  if  the  materials 
can  be  separated,  the  owner,  without  whose  knowledge  the  materials 
have  been  mixed,  may  demand  their  division. 

If  the  materials  cannot  be  separated  without  inconvenience,  the 
parties  acquire  the  ownership  of  the  thing  in  common,  in  proportion 
to  the  quantity,  quality  and  value  of  the  materials  belonging  to  each. 
— -^  L.  12,  §  \,  De  adq  aire  lido  reriint;  L.  5,  De  rei  vindication  e  ; 
Pothier,  Propridtd,  nn.  175,  190,  191 ;  3  Toullier,  p.  78  ;  5  Pand. 
Franc,  pp.  157,  222 ;  C.  N.,  573.  [I.  463.] 
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4314.  If  the  material  belonging  to  one  of  the  proprietoi^  be 
much  superior  id  quantity'  and  price,  in  that  case  the  proprietor  of 
the  material  of  superior  value  may  claim  the  thing  produced  hy  tlie 
admixtuiT,  on  paying  to  the  other  the  value  of  hi.s  mELtermh^^f  A^y, 
px  Uffe,  27,  De  agabrntio  rn^wiu ;  Pothier,  Froprlefe,  n.  192  ;  3  Toul- 
Uer/p.  78;  Q  K,  574  [I.  4ti5.] 

4<ill.  When  the  thing  remains  in  common  among  the  proprie- 
UiTs  uf  the  materials  from  which  it  is  made,  it  must  l>e  disposed  of 
by  li citation  for  the  common  lienefit,  if  any  one  of  them  demand  it.— 
J^h.  B,  De  rei  vivdicidlotie  :  InHtit.,  lib.  1,  tit.  2,  §  28,  De  rfivifin  divi- 
iiiuttp;  Pothier,  Fropviifi,  n.  192;  2  Bous(|uet,  p.  75:  ^  Pand.  Fran*;., 
pp.  156  et  seq. ;  2  Marcade   p.  4S2  ;  t\  N.,  575.  [I.  4(15.] 

440.  In  all  etises  wiiere  a  proprit-tur  whosi^  material  has  been 
employed  without  his  consent,  to  make  a  thing  of  a  ditlercnt 
liescriptionj  may  claim  the  proprietorship  of  such  thing,  he  has  the 
choice  of  demanding  tlie  restitution  of  hi.%  material  in  the  same  kind, 
quantity,  weight,  measure  and  i|iiality,  or  its  value, — Pothier,  Pm- 
priete',,  nn.  191-2  ;  5  Pand.  Fmo<;.,  p.  IIH  ;  2  Bouscpiet,  p.  7(i;  2  Mar- 
cade,  p.  432,  a  453 ;  C.  N,.  570.  [L4t>5.] 

441.  Whoever  is  bound  to  give  back  a  iiuiveabJe  object  upon 
which  he  has  made  imprnve!uents  or  additions  for  which  he  is  entitled 
tf)  be  reimbursed,  may  retain  such  i object  until  he  Im.s  been  so  reim- 
liursed ,  w i tl ion t  pre j ud ice  U r li is  personal  rem ^dy.  [ IIL  377.] 

DECISION  : — Quo  celui  qui  vk  fttit  %  un  ohjet  mobilier  do^  tim^liamtiaiis  <Iont 
il  a  droit  d'etre  remboura^j  pent  retenir  cetolijet  jusqu'j'j  ce  qu'il  ait  4ite  remlxmrBt* 
et  qu^il  a  sur  cet  objet  un  droit  de  gikgQ  et  qu'il  peutoppo^erla  saisie  de  cet  objet 
retenu  en  gage .Casault^  J Belleait  vs  Piton^  13  Q.  L.  R^  p.  337* 


44S.  Persons  who  have  employed  materials  l>elouging  to  others 
aud  without  their  conseut,  luay  l>e  condemned  to  pay  dauuiges  if  nuy 
there  be,— 0.  N.,  577,     [I.  4(>-l] 
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TITLE  THIRD. 

OF  USUFRUCT,  USE   AND   HABITATION. 


CHAPTER   FIRST. 


OF    USUFRUCT. 


443*  Usufruct  is  the  right  of  enjoying  things  of  which  another 
has  the  ownership,  as  the  proprietor  himself,  but  subject  to  the 
obligation  of  preserving  the  substance  thereof. — ^^  L.  1,  2,  4,  De  usu- 
fructu  et  queni ;  L.  28,  De  verbornm  aignijic ;  Instit  lib.  2,  tit.  4, 
in  pr.;  Fothier,  Dovxiire,  un.  194,  209,  215-218,  220;  Ibid.,  Vente, 
n.  548 ;  2  Bousquet,  p.  77 ;  2  Marcad^,  pp.  444  et  seq. ;  2  Maleville, 
p.  50 ;  7  Locr6,  pp.  218  et  seq. ;  C.  N.,  578.     [I.  465.] 

DECISION  :— When  a  person  intervened  in  the  marriage  contract  of  his 
niece  and  made  her  a  donation  of  $200,000,  payable  at  his  death,  the  intended 
husband  to  have  the  "  administration  and  enjoyment  of  the  said  sum  of  $200,000, 
from  the  time  of  the  same  becoming  due  "  the  condition  being  fulfilled,  viz,  birth 
of  children. — Held :  That  the  husband  was  the  usufructuary  and  the  wife  had  the 
nue  proprUU,  and  in  such  case  the  action  against  the  donor^s  universal  legatee 
for  the  recovery  of  the  amount  of  the  donation  can  be  brought  by  the  usufructuary 
alone.  An  action  of  the  wife  even  with  her  husband's  authorization,  will  be  dis- 
missed— C.  R. — Kimher  vs  Judah,  M.  L.  R.,  2  S.  C ,  p.  86. 

For  several  cases  deciding  whether  a  substitution  or  a  usufruct  was  erected 
by  the  terms  of  the  instrument  relied  on  ;  see  cases  noted  at  C.  C,  928. 

444«  Usufruct  may  be  established  by  law,  or  by  the  will  of 
man.— jf  L.  6,  §  1,  De  vsufructu,  etc. ;  Pothier,  Vente,  n.  548  ;  Guyot, 
R6p.,  vo.  Umfruit,  p.  393 ;  Paris,  230,  314,  249,  255,  262 ;  2  Bous- 
quet, p.  78 ;  5  Pand.  Fran?.,  pp.  231  et  seq. ;  2  Marcade,  p.  447  ;  2 
Maleville,  pp.  50-1 ;  C.  N.,  579.  [I  465.] 

449*  Usufruct  may  be  established  purely  or  conditionally,  and 
may  commence  at  once  or  from  a  certain  day. — f  L.  4,  De  uaufructu, 
etc. ;  Lacombe,  vo.  Usufruit,  n.  8,  p.  817  ;  5  Pand.  Fran?.,  p.  241 ;  2 
Marcade,  449 ;  C.  N.,  580.  [I.  465.] 
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446*  It  may  be  established  upon  property  of  all  kinds,  move- 
able or  immoveable. — ff  L.  3,  §  1,  7,  De  usufructu,  etc. ;  Lacombe,  vo. 
Umfrwit,  p.  817,  n.  4  ;  2  Maread^,  pp.  449  et  seq. ;  C.  N.,  581.  [I.  465.] 

SECTION   I. — OF  THE  RIGHTS  OF  THE  USUFRUCTUARY. 

447.  The  usufructuary  haa  the  right  to  enjoy  every  kind  of 
fruits,  whether  natural,  industrial  or  civil,  which  the  thing  subject  to 
the  usufruct  can  produce. — ff  L.  1,  7,  9,  15,  59,  68,  De  usufructu,  etc. ; 
Pothier,  Douaire,  nn.  194,  190,  200.— Pothier,  PrcyprUU,  n.  153 ;  3 
TouUier,  p.  261 ;  5  Pand.  Fran9.,  p.  242 ;  C.  N.,  582.  [I.  467.] 

AmendnieTit : — See  amendments  effected  by  different  Railway 
Acts,  noted  at  C.  C,  297. 

DECISIONS  : — I.  Qu'un  legs  d'une  somme  d'argent  fait  k  una  personne  en 
propri^t6  et  k  une  autre  en  usufruit,  donne  k  Fusufruitidre  le  droit  de  toucher  la 
somme  l^guee  et  de  la  faire  fructifier  k  sa  guise  pendant  la  dur6e  de  son  usufruit. 
— CiMON,  .1. — St  Aubin  vs  Lacombej  M.  L.  R.,  2  S.  C,  p.  110. 

2.  The  usufructuary  and  not  the  nue  propriitaire  is  the  person  who  has  the 
sole  right  to  sue  for  the  recovery  of  the  subject  of  the  usufruct — ^C.  'R^-^Kimher 
M  Judah,  M.  L.  R.,  2  S.  C,  p.  86. 

3.  Que  Tusufruitidre  ne  peut  prendre  une  action  en  partage  et  licitation  du 
fonds  sor  lequel  porte  son  usufruit. — Routhier,  J. — McNxcholl  vs  Laherge^  10  L. 
N.,  p.  130. 

4.  Que  Tusufruitier  a  droit  d'action  pour  recouvrer  les  capitaux  des  cr6ances 
dont  il  a  Pusufruit — ^Cimon,  J. — B6ruh4  vs  Momeauj  14  Q.  L.  R.,  p.  90. 

448«  Natural  fruits  are  those  which  are  the  spontaneous  pro- 
duce of  the  soil.  The  produce  and  the  increase  of  animals  are  also 
natural  fruits. 

The  industrial  fruits  of  the  soil  are  those  obtained  by  the  cul- 
tivation or  working  thereof.—^  L.  77,  De  verborum  signif;  L.  36,  §  5, 
De  luBreditatis  petitione]  Pothier,  Donaire,  nn.  198-9  ;  Com.,  n.  115  ; 
3  Toullier,  p.  262;  5  Pand.  Fran9.,  pp.  161,  245 ;  C.  N.,  583.  [I.  467.] 

449.  Civil  fruits  are  the  rent  of  houses,  interest  of  sums  due 
and  arrears  of  rents.  The  rent  due  for  the  lease  of  farms  is  also 
included  in  the  class  of  civil  fruits. — ffJu.  121,  De  verborum  signif; 
L  36,  De  usv/ria  et  fnict ;  L.  62,  De  rei  vindicatione ;  Pothier, 
Douaire,  nn.  203-4;  Com,,  nn.  205,  221 ;  5  Pand.  Fran9.,  pp.  161,  245 
et  seq. ;  2  Hennequin,  366 ;  3  Toullier,  p.  263  ;  C.  N.,  584.  [I.  467.] 

450*  Natural  and  industrial  fruits  attached  by  branches  or 
roots,  at  the  moment  when  the  usufruct  is  open,  belong  to  the  usu- 
fructuary. 
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Those  in  the  same  condition  at  the  moment  when  the  usufruct 
ceases,  belong  to  the  proprietor,  without  recompense  on  either  side  for 
ploughing  or  sowing,  but  also  without  prejudice  to  the  portion  of  the 
fruits  which  may  be  acquired  by  a  farmer  on  shares,  if  there  be  one 
at  the  commencement  or  at  the  termination  of  the  usufruct. — ffh.  27, 
L.  58,  L.  59,  De  usufruct u,  etc.;  L.  13,  Quihiis  viodis  nsufructus  et 
iisu.h:  L.  32,  L.  42,  De  umi  et  iistifructu  \  Paris,  231 ;  Pothier,  Dcmair^, 
nn.  IGO,  194,  199,  202,  273,  275;  Ibid.,  Com.,  nn.  206-7-9,  212-3  ; 
Ibid.,  Intr.  Gout.  d'Orl,  tit.  10  ;  Ibid.,  Mmidat,  n.  192  ;  3  Toul- 
lier,  p.  264 ;  5  Pand.  Fran9.,  pp.  248  et  seq. ;  N.  Deniz.,  vo.  Fruits,  §  3, 
n.  8 ;  3  Du  Pare  Poullain,  pp.  290-1  ;  C.  N.,  585.  [I.  467.] 

451.  Civil  fruits  are  considered  to  be  acquired  day  by  day,  and 
belong  to  the  usufructuary  in  proportion  to  the  duration  of  his 
usufruct. 

This  rule  applies  to  rent  from  the  lease  of  farms,  as  it  does  to 
the  rent  of  houses  and  to  other  civil  fruits. — fh.  7,  De  solitto  matr'i- 
Dionio ;  jf  L.  26,  De  UHufructu  et  quevi ;  Pothier,  Donaire,  nn.  160, 
205;  Ibid.,  Com.,  nn.  220-1  ;  C.  N.,  586.     [I.  467.] 

45d.  If  the  usufruct  comprise  things  which  cannot  be  used 
without  being  consumed,  such  as  money,  grain,  liquors,  the  usufruc- 
tuary has  the  right  to  use  them,  but  subject  to  the  obligation  of 
paying  back  others  of  like  quantity,  quality  and  value,  or  their  equi- 
valent in  money,  at  the  end  of  the  usufruct.— /f  L.  7,  De  usufriLcta 
earuni  reruin;  Lacombe,  vo.  Usufruit,  n.  4,  p.  817;  Pothier,  Dmi 
entre  vutri  et  femuw,  n.  215  ;  2  Maleville,  pp.  55,  63  ;  2  Hennequin, 
pp.  251  et  seq. ;  5  Pand  Fran9.,  p.  251  ;  3  Touillier,  p.  259 ;  Merlin, 
Rep.,  vo.  Usufruit,  §  4,  n.  8 ;  C.  N.,  587.     [I.  467.] 

453.  The  usufruct  of  a  life-rent  gives  also  to  the  usufructuary, 
during  the  period  of  his  usufruct,  the  right  to  retain  the  whole  of  the 
payments  that  he  has  received  as  payable  in  advance,  without  being 
obliged  to  make  any  restitution. — Pothier,  Douxiire,  n.  25  ;  Ibid., 
Don  entre  mari  et  fetume,  n.  219;  Ibid.,  Coin.,  n.  232;  2  Maleville, 
p.  55 ;  5  Pand.  Fr^iny.,  p.  245 ;  Lacombe,  vo.  Usufruit,  n.  4,  p.  817  ; 
2  Hennequin,  pp.  248-9  ;  C.  N.,  588.     [I.  467  to  469.] 

454.  If  the  usufruct  comprise  things  which,  without  being  at 
once  consumed,  deteriorate  gradually  by  use,  as  linen  or  furniture,  the 
usufructuary  has  the  right  to  use  them  for  the  purpose  for  which 
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they  are  destined,  and,  at  the  end  of  the  usufruct,  he  is  only  obliged 
to  restore  them  in  the  condition  in  which  they  may  be,  and  not  dete- 
riorated by  his  fraud  or  fault. — ;/f'L.  15,  §|  1,  2,  8,  4,  De  n^^nfruefv, 
^lv,j  L.  9j  §  3  Ui^ufriujtatifiiiH  quemailtftinl ;  Pothier^  Dofi(rti'f\  nn 
194,  209,  215-6-7-8,  220;  Ihid./Vente,  a  549;  2  MaleviUe,  p.  56  ; 
Merlin,  vo.  Umtfruit,  §  2,  n.  3,  §  4 :  5  Pand  Frany.,  p.  252  ;  3  Toullier, 
pp.  248,  324 ;  Proudhon,  Usiifruif,  t  I,  u.  67  :  t  %  un.  a87,  105U, 
1081/1111 ;  tome  3,  n.  1726;  tome  4,  u.  2234,  et  tome  5,  nn.  2579, 
2051 ;  2  Bousquet,  84-5;  Domat,  liv.  1,  UmifTitU.  tit.   U,  |  3 ;  a  N,, 

589,     [I.  469.] 

DECISION  : — Que  ^^3uf^ult  et  jouiaBance  dea  meubles  meublant^  et  des 
chcrses  qul^  sans  se  consumer  de  suliet  se  deteriorent  peu  k  p^u  par  Tusage, 
detenus  a  litre  d^usufruit,  ne  peuvent  etre  MJais  et  venduii  par  les  creancdera  de 
1' aaufrui tier r—*Sfu ART,  ^ .-^BtTtrand  m  Pepin j  6  Q.  U  K,  p.  352, 

4«^^.  The  usufructuary  cannot  fell  trees  which  grow  on  the  land 
subject  to  the  usufruct.  Whatever  he  may  require  for  his  ow^n  use 
must  be  taken  from  thos4.*  which  have  fallen  accidentally. 

If  however  among  the  hitter  there  l>e  not  n  sufficient  quantity  of 
a  suitable  kind  for  the  repairs  to  which  he  is  obliged,  and  for  the 
keeping  in  repair  and  the  working  of  the  estate,  he  hsis  a  right  to  fell 
whatever  may  be  required  for  these  purposes,  conformably  to  the 
usage  of  the  place,  or  to  the  custom  of  proprietcirs  ;  he  may  even  fell 
trees  for  fuel,  if  there  he  any  of  the  kind  generally  used  in  the  locality 
for  that  purpose.— 7^' L*  12,  De  uHti/riicJit  el  qvAim. ;  Lacombe,  vo 
(Imfruit,  n.  7,  pp.  819,  823  ;  Pothier,  Doimim,  n.  197 ;  5  Pand.  Fran^\, 
p  259;  3  Proudhon,  Usiifriiit,  p.  55,  n.  1194;  N.  Deniz.,  vo.  BalL- 
vemix,  §  4 ;  3  Toullier.  p.  271,  note  (1) ;  C  N..  590-593    [I.  469.] 


4t>0*  An}^  fruit  ti^ees  which  die,  even  those  which  are  upixDoted 
or  bi-oken  by  accident,  belong  to  the  usufructuary,  hut  he  is  obliged 
to  replace  them  by  others,  unless  the  larger  propoiiion  has  been  thus 
destroyed  J  in  which  case  he  is  not  obliged  to  replace  them. — -f  L.  1 2, 
De  iiitufractu  et  qu€'in  ;  Pothier,  Buuain*.,  nn.  210^  211  ;  3  Toullier,  p* 
271 :  3  Proudhon,  nn.  1175  k  1199;  5  Pand  Fran^,  202;  C  N,  594. 
[L  469.] 

45T.  The  usufructuary  may  enjoy  his  right  by  himself,  or  lease 
it,  and  may  even  sell  it  or  dispose  of  it  gratuitously. 

If  he  lease  it,  the  lease  expires  with  his  usufruct ;  nevertheless 
the  fanner  or  the  tenant  has  a  right  and  may  be  compelled  to  continue 
lais  enjojTuent  during  the  rest  of  the  ye^r  which  had  begun  before 


1 76  Of  a^wfntct.—A  rt.  VjS-4,60. 

the  usufruct  expired  ;  subject  to  the  payment  of  the  rent  to  the  pro- 
prietor.— -ff  L.  12,  L.  67,  De  usvufructu  et  quem ;  L.  9,  Locati  coTiducti ; 
Pothier,  Douaire,  nn.  195,  220,  270 ;  Verde,  n.  549 ;  Ihid,,  Louage,  n. 
43;  Lacombe,  vo.  Umfmit,  n.  15,  p.  825  ;  Loyseau,  BiguerpiaseTrvent, 
liv.  6,  c.  1,  n.  6 ;  8  Toullier,  n.  413,  p.  273 ;  3  Proudhon,  Usufruit,  nn. 
1212,  1215  ;  10  Demolombe,  n.  349,  p.  309  ;  C.  N.,  595.   [I.  469.] 

4S8«  The  usufructuary  enjoys  any  augmentation  caused  by 
alluvion  to  the  land  of  which  he  has  the  usufruct. 

But  his  right  does  not  extend  to  islands  formed  during  the  usufruct 
near  the  land  which  is  subject  to  it  and  to  which  such  islands  belong. 
—ff  L.  9,  §  4,  Be  uaufmctu,  etc, ;  Pothier,  Bouaire,  n.  68  ;  2  Maleville, 
p.  60;  5  Pand.  Fran^.,  pp.  263-4;  2  Bousquet,  p.  89;  C.  N.,  596. 
[I.  469.] 

499.  He  enjoys  all  rights  of  servitude,  of  passage,  and  generally 
all  the  rights  of  the  proprietor  in  the  same  manner  as  the  proprietor 
himself. — -^  L.  12,  GoniTnunia  prcedioruni ;  L.  20,  §  1,  Si  servitua 
vmdicetuT ;  L.  25,  Be  aervit.  prcedior,  rusticor ;  Pothier,  Bouaire, 
nn.  195,209,  210;  2  Maleville,  p.  60;  2  Bousquet,  p.  89;  5  Pand. 
Frang.,  pp.  264-5  ;  3  Toullier,  pp.  262,  273  ;  Merlin,  vo.  Uaufruit,  §  4, 
n.  11 ;  C.  N.,  597.     [I.  471.] 

460«  Mines  and  quarries  are  not  comprised  in  the  usufruct  of 
land. 

The  usufructuary  may  nevertheless  take  therefrom  all  the 
materials  necessary  for  the  repair  and  maintenance  of  the  estate 
subject  to  his  right. 

If  however  these  quarries,  before  the  opening  of  the  usufruct,  have 
been  worked  as  a  source  of  revenue  by  the  proprietor,  the  usufructu- 
aiy  may  continue  such  working  in  the  way  in  which  it  has  been 
begun. — Pothier,  Boitaire,  n.  195  ;  Com.,  nn.  97,  204 ;  Ibid.,  intr.  au 
tit.  10,  Cout  d'Orl,  n.  100  ;  10  Demolombe,  n.  433 ;  10  Ibid.,  n.  430,  p. 
:^76 ;  Projet  du  code  Nap.,  liv.  2,  tit.  3,  art.  23,  p.  146  ;  Merlin,  R6p., 
vo.  Usufruit,  §  4,  n.  3  ;  2  Maleville,  sur  art.  598,  in  fine,  p.  62  ;  C.  N., 
598.  [I.  471.] 

DECISION  :  -  The  person  charged  with  a  substitution  has  not  the  right  to 
aell  sand  from  the  land  charged  with  the  substitution,  an  i  where  sale  was  made  of 
all  the  sand  that  Appellants  could  carry  away  during  five  years,  it  was  held  that 
the  substitute  could  recover  the  value  of  such  sand  by  direct  action  against  the 
purchasers,  Appellants — Q.  B. — Bulmer  S  Dufresntf  3  Q.  B.  R.,  p.  90. — ^Dorion, 
.;.,— 21  L.  C.  J.,  p.  98. 
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461*  The  usufructuary  has  no  right  over  treasure  found,  during 
the  usufruct,  on  the  land  which  is  subject  to  it.— ^^L.  7,  §  12,  Solwto 
nwirimonio ;  Serres,  Institutes,  p.  91  ;  1  Despeisses,  n.  9,  p.  558  ;  Po- 
thier,  Douaire,  n.  196 ;  5  Pand.  Fran9.,  pp.  266-7  ;  C.  N.,  598.  [I.  471.] 

46!1$*  The  proprietor  cannot,  by  any  act  of  his  whatever,  injure 
the  rights  of  the  usufructuary. 

On  his  side,  the  usufructuary  cannot,  at  the  cessation  of  the  usu- 
fruct, claim  indemnity  for  any  improvements  he  has  made,  even  when 
the  value  of  the  thing  is  augmented  thereby. 

He  may  however  take  away  the  mirrors,  pictures  and  other 
ornaments  which  he  has  placed  there,  but  subject  to  the  obligation  of 
restoring  the  property  to  its  former  condition.— ^  L.  15,  §  6,  7  ;  L.  16 
De  umfructu,  etc. ;  ^L.  12,  De  usu  et  usufntctu  ;  Pothier,  Bonaire ; 
nn.  241-2-3,  271-7-8-9  ;  Ibid.,  Propriiti,  n.  12  ;  Fenet-Pothier,  sur  art. 
524,  p  126  ;  2  Maleville,  p.  63  ;  2  Bousquet,  pp.  91-2 ;  3  Toullier,  pp. 
12,  284,  285,  292  et  seq.,  306  ;  5  Pand.  Fran9.,  pp,  267  et  seq.,  nn.  37, 
38;  Proudhon,  nn.  1108,  1124,  1426,  1463;  C.  N.,  599.  [I.  471.] 

SECTION  II. — OF    THE   OBLIGATIONS    OF  THE    USUFRUCTUARY. 

463*  The  usufructuary  takes  the  things  in  the  condition  in 
which  they  are  ;  but  he  can  only  enter  into  the  enjoyment  of  them 
after  having  caused  an  inventory  of  the  moveable  property  and  a 
statement  of  the  immoveables  subject  to  his  right  to  be  drawn  up,  in 
the  presence  of  or  after  due  notice  given  to  the  proprietor,  unless  he 
is  dispensed  from  doing  so  by  the  act  constituting  the  usufruct. — j^ 
L  65,  §  1,  De  usufrwctu;  L.  12,  De  usu  et  asufruetu  ;  L.  1,  in  pr.  et 
§  4,  umfractuarius  quemad.  caveat ;  Cod.,  L.  4,  §  1,  De  asufructu  et 
kabitatione  ;  Serres,  Itistitutes,  pp.  148,  310  ;  Pothier,  Douaire 
na  221-8 ;  Don  entre  mari  et  femme,  nn.  44,  212, 215,  240  ;  17  Guyot 
vo.  Usnfrvbit,  p.  393 ;  Merlin,  vo.  Usu  fruit,  §  2,  n.  2 ;  2  Maleville, 
pp.  65-6,  279  ;  1  Argou,  202 ;  5  Pand.  Fran9.,  pp.  271-3 ;  10  Demo- 
lombe,  nn.  473-4 ;  3  Toullier,  nn.  419,  420.  C.  N.,  600.  [I.  471.] 

DECISION  : — An  usufructuary,  who  does  not  allege,  either  that  she  is  in  pos- 
session of  her  usufruct  or  that  she  has  made  an  inventory  as  required  by  C.  C.  463, 
cannot,  by  an  action,  recover  a  debt  due  to  the  estate  of  which  she  has  been  left 
the  usufruct   (C.  C.  450  &  891.)— C.  R Abercromby  vs  Chabot,  7  Q.  L.  R.,  p.  371. 

464.  He  gives  security  to  enjoy  the  usufruct  as  a  prudent  ad- 
ministrator, unless  the  act  creating  it  exempts   him  from  so  doing ; 
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nevertheless  the  vendor  or  donor  who  has  reser\^ed  the  usiifriicfc  is 
not  obliged  to  give  security* — f  L.  2,  L.  7,  K  9,  §  1,  Umifrtwdirltta 
qiisvuid ;   Cod.,  L.  1,  De  usnfrvdii  el  hobita^^^^^  Pothier, />tM/fifr^v 

nu.  til,  221  ;  Paris,  285;  Lacoml^e,  vo,  Usitfruit,  pp,  SI 8  et  seq., 
nu,  1  et  seq. ;  Gujot.  Rep.,  vo.  Usv fruit,  pp.  333-4  ;  1  Argou,  p.  204: 
3  Toiillier,  pp.  279,  280;  Fenet-Pothier,  sur  art.  601,  p.  154;  5  Paod. 
Fran^\,  Pp.  275  et  seq.,  nn.  41  et  seq. :  10  Demolombe,  nn.  480  et  seq.: 
a  N,.  601.  [L  471  to  473,] 

405.  If  the  usufructuary  cannot  give  aecurity,  the  immoveables 
ai-e  leased,  farmed  or  sequestrated. 

Sums  of  money  comprised  in  the  usufruct  are  invented  i  pro- 
visions, and  other  n^uveable  tilings  which  are  eonsumable  by  use^  are 
sold,  and  the  price  pioduced  is  likewise  invested. 

The  interest  of  such  sums  of  itioneVj  anil  the  rent  from  leases 
belong  in  tlicse  cases  to  the  ussufructuary.— ^jff' L.  5  §  I.  Uf  lefftdornv 
sen ^fitieicommis ;  Carondas,  sur  art,  285  de  Paris  ;  Pothier,  Dmi*fnr 
n.  227  ;  2  M arcade,  pp.  48:3  et  secj.  :  Laeombe  .va  f^^vfrnit,  u.  1,  p.  819 
Gnypape,  Qifmt.^  250:5  Pand.  Fran<,\,  pp.  281-2;  Ricard,  Doumuititi 
n.  285  ;  10  Demolombe,  u,  4D3  et  seq, ;  2  Proudhoii,  UirufraU,  nn.  84< 
et  seq. :  a  N..  (i02.  [1.  47a] 

44l<t*  In  default  of  security  the  propiietor  may  require  tha 
moveal>le  property  lial^le  to  be  deteriorated  by  use,  be  sold  in  orde 
that  the  price  may  l>e  invested  find  received  as  in  tlie  precediuj 
article. 

NeveHheless  the  usufructuary  may  demand  and  tlie  court  ma; 
grant,  according  t-u  circuuistances,  that  a  portion  of  the  Tiioveable 
necessary  for  Ins  use  may  be  left  fcu  him  on  the  simple  security  of  hi 
oath,  and  subject  to  the  obligation  of  producing  them  at  the  expii-atio 
of  the  usufruct. — [f^L.  5,  §  1,  (7  kfffffonmi  stui  fjde'ivom. ;  Instit.»  L 
siUisdafiofiihifH,  ^2;  \  Salviat,  142  ;  Pothier,  Donuvre,  n.  227  ;  Serrej 
Institate^,  pp.  105-0 ;  Authorities  under  preceding  article;  C.  N 
603.  [I.  473.] 

'167«  The  tlelay  to  give  security  does  not  deprive  the  usufriic 
tuary  of  whatever  fruits  he  is  entitled  to  ;    they  are  due  to  hit 

from  the  moment  the  usufruct  is  open. — :ffh.  10,  §1,  JJe  itmifrnei 
eanfm  ;  Institut.,  §  3,  Ih'  fitiiy}tsNtirifj(fj< ;  Laccmil>e,  vo.  Ui^tifrmi^n,  ' 
p.  818;  5  Paud.  Franv,  p.  283 ;  2  Maleville,  p.  69  j  DeniolomlH 
n,  516.  p.  445  ;  C,  N„  li04.  [I.  473.] 


40^*  The  usufructuary  is  only  liable  for  the  lesser  repairs*   For 

the  greater  repairs  the  proprietor  remains  liable,  unless  they  result 
from  the  neglect  of  the  lesser  repairs  since  the  commencement  of  the 
usufruct,  in  which  case  the  usufructuary  is  also  held  liable.—;^'  L.  7, 

1  2,  L,  13,  i)^  m^itfni^tii  et  qfum;  Cod.  U7,  De  usufructii;  Pothier, 
Doumre,  nn.  238, 239,  280  ;  IbuL,  Don  entre  muri  et  femme,  236-7-8  ; 
IhuLj  Bail  it  rente,  n,  43;  Ibvt,  CammiinmUi,  n,  272 ;  Lacombe,  vo. 
Umfni.it,  sect.  2,  n.  11  ;  5  Pan  A  Fran^.,  pp,  284^5;  2  Maleville,  p.  69  ; 
G  N.,  605.  [L  473.] 

DECISION  : — L  I/ugufruiUer  ne  peut  I'epeter  du  propnetaire^  que  lee  grosseti 
reparations  et  les  reparations  n^ceasaires  pour  lacotaBervatlon  et  I'exploitatbn  doa 
imTTieizbles  iujeU  ^  ruau  fruit.  L^UBufruitler  ne  pent  reel  am  er  les  impeDies  utiieB 
qu^  jiisqu'a  concurrence  <le  ce  que  les  imrueublea  s'en  trouvent  etre  tie  pliis 
granrte  valeur  au  iuom«nt  de  Uouvci-ture  de  la  substitution.  Les  impenaes  grosses 
et  necesaaires  sout  remboursables  en  an  tie  r^  quand  bien  ni§me  elles  n^exiate- 
raient  plus  au  moment  de  Vouverturo  de  la  aubstitution^  jjourvu  que  rusufruitier 
ne  salt  pas  coupable  de  leur  dbparition  par  suite  de  son  luanque  d'entretien.  Le$ 
Lmpeoses  voluptuairea  ne  sont  paa  I'emboursables.^ — TA^CEF.nEkUjJ.^-~Lafbniaine 
tfi  Suzor,  1 1  L.  C:  R-^  p.  38S. 

2.  The  i*j  oprietor  of  land  enjoyed  by  another  in  usufruct,  has  not»  by  law, 
any  right  of  action  against  suc:h  uaulructuary  to  compel  him  to  make  specific 
reparations  and  do  work^  on  such  land^  or  in  default  thereiDf  to  recover  damages 
against  sueU  usurructuary  during  the  subsist zinee  of  such  usufruct,  the  action 
against  a  Ui^ufructu^ry  proprietor  in  such  a  case  is  to  have  him  declai-ed  dichu  de 
Hs  droits  or  that  he  be  sequestrated- — C.  B..^M€Ginni»  «?*  ChoqueU  5  L  C.  J., 
p.  yy,  M^C.  R.,  p.  lOS. 

4ttfl  The  greater  repairs  ai-e  those  of  main  walls  and  vaults, 
the  restoration  of  beams  and  the  entire  roofs  and  also  tbe  entire 
reparatioD  of  dams,  prop- walls  and  fences. 

All  other  repairs  are  lesser  re  pah's. — -ff  L.  7,  De  usiifrnctu  et 
quent;  Paris,  262 ;  Pothier,  Doiutui^,  n.  238;  Ihid.,  Vmu.,  n.  272  ;  2 
Boiirjon,  p,  34;  Lacdmbe,  vo,  Umtfrvificr,  sect.  2,  n.  2;  2  Maleville, 
p.  70 ;  5  Pand.  Fran<;.,  pp.  2S7-8  ;  10  Demolombe,  nn.  551  et  seq.^ 
582;  C.  N.,  (30(1.     [L47a] 

DECISION  :- — 1  ■  In  the  present  case,  the  work  done  was  not  a  re-construc- 
tion but  ^  grosse  reparation. — Taschbrbau,  J — Thwlerge  vs   Thiviergei  M,  L  R., 

2  S.  C,  p.  198. 


47<>-  Neither  the  proprietor  nor  the  uaufructiiary  is  obliged  to 
rebuild  what  has  fallen  into  di-cay  or  what  has  been  destroyed  by 
unforeseen  event. — ;^*L.  7,§  2,  L.  4(5,  §  Ij  L.  (15,  §  I,  De  iwafrivctu,  etc. ; 
Domat,  De  rHsafruitf  sect.  5,  n.  5  ;  5  Du  Pare  Poullain,  p.  324,  n.  411 ; 
2  Desgodets,  sur  art.  202,  C  P.,  pp.  29  et  aeq. ;  Pothier,  DotwArCf  nn. 


180  Of  U8ufi^uct—AH.  4,71'i73. 

238,  239, 246 ;  Ibid.y  Don  entre  mari  et  ferriTne,  n.  238  ;  Lacombe,  vo. 
Uaufruit,  n.  12,  p.  821 ;  3  Toullier,  nn.  443  et  seq.,  pp.  296  et  seq. ; 
2  Maleville,  p.  71 ;  2  Marcad^,  pp.  488  et  seq. ;  5  Pand.  Frany.,  pp. 
289  et  seq. ;  10  Demolombe,  n.  707  ;  Serres,  Inatitvies,  p.  108 ;  C.  N., 

607.  [I.  473  to  475.] 

471.  The  usufructuary  is  liable,  during  his  enjoyment,  for  all 
ordinary  charges,  such  as  ground-rents  and  other  annual  dues  and 
contributions  encumbering  the  property  when  the  usufruct  begins. 

He  is  likewise  liable  for  all  charges  of  an  extraordinary  nature 
imposed  thereupon  since  that  time,  such  as  assessments  for  the 
erection  and  repair  of  churches,  public  and  municipal  contributions 
and  other  like  burthens.— ^  L.  27,  §  3,  4;  L.  7,  §  2,  L.  52,  De  usu- 
fnictUj  etc. ;  f  L.  28,  De  usu  et  usufnictii ;  Paris,  287  ;  Lacombe,  vo. 
Usufruit,  n.  14 ;  Carondas,  Pand.,  liv.  2.  ch.  13 ;  Pothier,  Don  entre 
mari  et  femme,  nn.  236,  242 ;  Ibid.,  DovMire,  n.  230  ;  Guyot, 
R6p.,  vo.  Usufmdt,  p.  396  ;  Fenet- Pothier,  sur  art.  608,  pp,  157  et 
seq. ;  2  Maleville,  p.  71 ;  5  Pand.  Fran9.,  PP-  291  et  seq. ;  3  Toullier, 
n.  431 ;  2  Marcad6,  pp.  493  et  seq. ;  2  Hennequin,  p.  445 ;  2  Demante, 
n.  451  bi8 ;  10  Demolombe,  pp.  550  et  seq. ;  nn.  601  et  seq. ;  C.  N., 

608,  609.  [I.  475.] 

DECISIONS: — 1.  An  usufructuary  is  responsible  for  the  taxes. — Bbaudry, 
J Corporation  of  Montreal  vs  Coniant,  2  R.  C,  p.  482. 

2.  Where  a  cessionnaire  of  usufructuary  rights  in  an  immoveable  neglected 
to  pay  the  taxes  and  subsequently  bought  in  the  property  at  a  sale  for  taxes,  the 
title  so  acquired  could  not  prevail  against  the  owner  of  the  nue  proprWS. — Q.  B. — 
Bourassa  <k  Lacerte,  W  Q.  L.  R.,  p.  2A% 

3.  Que  les  taxes  municipal es  et  autres  impositions  publiques  sont  a  la 
charge  de  Pusufruitier. — ^Jette,  J — Citi  de  Montreal  vs  Bronnsdon,  M.  L.  R.,  3 
S.  C,  p.  146. 

472.  A  legacy  made  by  a  testator  of  a  life-rent  or  alimentary 
pension,  must  be  entirely  paid  by  the  universal  legatee  of  the  usufruct* 
or  by  the  legatee  by  general  title  of  the  usufruct  according  to  the 
extent  of  his  enjoyment,  without  any  recourse  in  either  case. — Cod., 
L.  ult.,  §  4,  De  bonis  qicoi  liber  is  ;  Anc.  Deniz.,  vo.  Usufruit,  n.  36  ; 
Guyot,  Rep.,  vo.  Usufruit,  p.  396 ;  2  Maleville,  p.  72  ;  5  Pand.  Fran9., 
p.  294 ;  7  Locr6,  Espi-it  du  Code,  pp.  299-302  ;  4  Duranton,  nn.  636- 

•  7  ;  2  Boileux,  p.  763 ;  C.  N.,  610.  [I.  475.] 

473.  A  usufructuary  by  particular  title  is  not  liable  for  the 
payment  of  any  part  of  the  hereditary  debts,  not  even  of  those  for 
>vhich  the  land  subject  to  the  usufruct  is  hypothecated. 
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If  he  be  forced,  in  order  to  retain  his  enjoyment,  to  pay  any  of 
these  debts,  he  has  his  recourse  against  the  debtor  and  against  the 
proprietor  of  the  land. — ff  L.  nit.  Be  U8U  et  iL»iLfructn ;  Lacombe,  vo. 
%«,  p.  403 ;  vo.  Usufruit,  n.  15;  Guyot,  R6p.,  vo.  Usufmit,  p.  396  ; 
2  Marcad^,  nn.  531  et  seq.,  pp.  501  et  seq, ;  2  Boileux,  pp.  759  et  seq. ; 
7  Locr6,  p.  304 ;  5  Pand.  Fran?.,  p.  295 ;  10  Demolombe,  n.  604 ;  2 
Toullier,  n.  432 ;  4  Proudhon,  Usufruit,  nn.  1829, 1843  ;  Dalloz,  Diet., 
vo.  UmfmiU  n.  572;  C.  N.,  611.  [I.  475.] 

474.  A  general  usufructuary  or  a  usufructuary  by  general  title 
must  contribute  with  the  proprietor  to  the  payment  of  the  debts  as 
follows : 

The  immoveables  caid  other  things  subject  to  the  usufruct  are 
valued,  and  the  contribution  to  the  debts  is  fixed  in  proportion  to  such 
value. 

K  the  usufructuary  advance  the  sum  for  which  the  proprietor 
must  contribute,  the  capital  of  it  is  restored  to  him  at  the  expiration 
of  the  usufruct,  without  interest. 

If  the  usufructuary  will  not  make  this  advance,  the  proprietor 
has  the  choice  either  of  paying  the  sum,  and  in  such  case  the  usu- 
fructuary is  obliged  to  pay  him  the  interest  thereon  during  the  con- 
tinuance of  the  usufruct,  or  of  causing  a  sufficient  portion  of  the 
property  subject  to  the  usufruct  to  be  sold. — Cod.,  L.  15,  Be  donatio- 
nibus\  Dargentre,  sur  art,  219,  Gout  de  Bretagne;  Guypape,  Quest, 
541 ;  Lapeyr^re,  lettre  V,  n.  75  ;  Lacombe,  vo.  Bettes,  p.  172,  n.  13, 
p.  821 ;  Paris,  art.  334,  335  ;  5  Nouv.  Deniz.,  vo.  Contrib.  aux 
dettes,  p.  499 ;  17  Guyot,  R6pert„  g.  396 ;  2  Boileux,  pp.  761-2 ;  2  Mar- 
cad6,  p.  500,  n.  529 ;  C.  N.,  612.  [I.  475.] 

DECISIONS  : — i*  QueleUgataireou  donataire  universel  en  usufruit  esttenu 
perf  onnellement,  vis-^-vis  des  creanciers,  des  dettes  de  la  succession,  mSme 
des  capitauz,et  que  la  contribution  aux  dites  dettes  par  les  nu-propri^taires 
dans  les  proportions  fix6es  par  la  loi,  doit  ^tre  6tablie  entre  eux  et  Pusufruitier, 
ne  regarde  pas  les  creanciers  et  n'emp^che  pas  leur  recours. — ^Tasohbrbau,  J. — 
BoUeau  vs  Seers,  M.  L.  R.,  1  S.  C,  p.  239. 

2.  An  usufructuary  by  general  title  is  bound  to  contribute  with  the  pro- 
prietor, out  of  a  sum  of  ready  money  received  from  the  estate,  to  pay  a  debt  of 
the  estate  which  became  due  after  the  testator's  death. — C.  R. — Les  Religieuses 
de  rSdielDieu  vs  Nelson^  7  L.  N.  p.  84. 

3.  Qu*une  partie  dSfenderesse  condamn^e  comme  usufruitiere  universelle 
de  son  marl  d§c^de,  est  dans  la  meme  condition  qu'un  legataire  universel,  et  est 
personnelleoient  obligee  au  paiement  de  la  condamnation. — Q.  B. — Hndon  it- 
Painchaudj  24  L.  C.  J.,  p.  268. 


4T*5-  The  usufrucfcuary  is  only  Haljle  for  the  costs  of  such  sui 
as  relate  to  the  bh joyment,  and  for  any  other  eondemiiations  to  whi 
tliesc  suits  naay  give  UBG.^^f  L.  00,  De  amtfrdvtn  ;  L.  5,  Si  aM^ 
fni€tiis;  Lacoml>e,  vo.  Umijrmt,  p,  821;  10  Domolombe.  nn.  619 
seq, ;  3  Toullier,  p.  2m ;  2  Boileus,  p.  767  ;  2  Marcad^,  p.  574  ;  2  Pai 
Fmnv.  p^  299 ;  Q  N.,  613.     [L  477,] 

4T0>  If  dnring  the  continuance  of  the*  usufruct,  a  third  par 
cominit  any  cncroacliuients  on  tht»  land,  or  uthe^rwise  attack  the  rigli 
of  the  propritstor,  the  usufructuary  is  ohHged  t^j  notify  hiin  of  it,  ai 
in  default  thereof  he  is  responsible  for  all  the  damage  which  ma 
result  therefrom  to  tlie  prDprieUir,  in  the  samt'  manner  as  he  won 
be  if  the  iujurj'  wore  done  l>y  himself.— ^L,  15,  |  7,  Dt  ifjmfm€ti 
L,  1,  §  7,  L  2,  iTsvfrtt€tHarius  qunuud ;  Pothier,  Dtm.mrt'.nn.  281- 
Fenet-Pothier,  p.  159;  2  Boileux,  p.  768,  n.  614;  2  Majxad^,  p.  5C 
sur  art  614  ;  C.  N.,  614.     [I.  477.] 

477-  If  an  animal  only  be  the  subject  of  the  usufruct,  and 

perish  without  the  fault  of  tlie  usufructuary,  he  is  not  tound  to  gi^ 
hack  anotlier,  nor  to  pay  its  value.—/?'  L.  70,  |  3,  iJe  umtfrtteia  ;  Ar 
Denizart,  vo,  Umifrtul,\  2,  n,  6 ;  2  Maleville/75  ;  3  Toullier,  p.  29; 
C.  N„615.     [L477.] 

47M.  If  the  usufruct  l>e  created  on  a  herd  or  tloek,arjd  it  peril 
entirely  by  accident  or  disease,  and  without  the  fault  of  the  usufru 
tuary,  he  is  only  obliged  to  account  ti>  the  proprietor  for  the  akins  i 
their  value. 

If  the  tloek  do  not  perish  entirely,  the  usiifiiictuary  is  obliged 
replace  the  animals  which  have  perished,  up  to  the  number  of  tl 
increase.— Jf  L.  6H,  |  2,  L.   ih.  L.  70,  §§1,2,  3,  4,  5,  De  a^ifrurt} 
Inst  it.  J  De  li/tvimtyn^  'mmm,^  38  :  5  Pamri  Franf;.,  pp*  302  et  seq*; 
Toullier,  p,  291 ;  2  Maleville.  p.  76;  2  Boilenx,  pp.  7G5-6 ;  C.  N.,  61 
[I  477,] 

SECTION    11 L — OF  THE  TERMrSATION  OF  USUFRUCT. 
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4T©-   Usufruct   ends   by   the   natural    or   civil    death    of 
usufructuary,  if  for  life  : 

By  the  expiration  of  the  time  for  which  it  was  granted  ; 

By  the  eonfuston  or  reunion  in  one  person  of  the  two  f|ualiti 
of  usufructuary  aud  of  proprietor : 


JIT? 
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By  non-user  of  the  right  during  thirty  years,  and  by  prescription 
acquired  by  third  persons  ; 

By  the  total  loss  of  the  thing  on  which  the  usufruct  is  esta- 
blished—fK  3,  §  nil,  L.  17.  L.  27,  Qiiihim  rwdls.  etc. ;  /  L.  8,  De 
annuis  l^gatis  I  fh.  22,  L.  29,  De  nmt  et  vmifrw:tu  ;  ff  L  10,  Be 
eapik  mvniiiis :  Cod.,  K  12,  L  14,  K  16,  Dp  imufriiciji  \  Instil,  De 
'ttJ^ufritdu ,  I  3;  Cod.,  L.  13,  De  ^-iervitu films  et  aqud;  Ju  3,  De 
pirfivriptlone.l^O.veL  4>0:  Pothier,  Doiwire,  nn.  247,  249,  255,  74, 
253,  2CH  ;  Pothierj  Dcni  cvtre  nmn  pf  feiunifi,  nn.  252  et  seq, ;  Pothier 
Venk,  n.  54J) ;  Dard,  p.  13G  ;  Merlin,  vo,  Vrnffrifif,  §  5,  art.  1,  art.  3, 
n.3;  Guyot,  vo.  Usn/ruit,  pp.  402  et  seq. ;  Laconibe,  vo,  Usuft^it^ 
see.  4,  pp.  827  et  seq.;  Serres,  li^stifufes,  pp.  lOti-7-8  ;  5  Pand.  Fran^., 
p.  mr,  no.  02-68;  2  Boileux,  pp.  771  et  seq. ;  C.  N.,  617.  [I.  477.] 

DECISIONS  : — 1.  The  building  of  a  bouse  upon  real  estate  subject  to  a  uau- 
fruet  does  not  cause  iucb  a  change  in  the  property  built  upon  aa  to  put  an  end 
to  the  usufruct Q,  B, — Little  S;  Deganard^  12  L.  C  K,  p,  178. 

2.  Qu^une  re^erva  da  aoupe  de  hois  etablie  dans  uo  acte  de  donation  en 
fayeur  d'uti  enfant  du  donateur  d prendre  d  son  besoin  iant  qu'il  y  e?ia«rci,  est  de 
la  nature  dun  usufruit^  prend  fin  a  la  mort  de  la  }>ersonne  avantagee  et  ne  passa 
pas  a  Bes  h^ritiers. — Angers,  J, — PtUtiitr  t?a  Caroti^  13  Q.  L.  R.^  p.  117. 

480.  Usufruct  may  also  cease  by  rea^son  of  the  abusB  the  usu- 
fructuary makes  of  hi^  enjoyment,  either  by  coiinnitting  waate  on  the 
property  or  by  all  owning  it  to  depreciate  for  want  of  care. 

The  creditors  of  the  usufructuary  may  intervene  in  contestations , 
for  the  preservation  of  their  rights ;  they  may  offer  to  repair  the 
injury  done  and  give  .security  for  the  future. 

The  courts  may,  according  to  the  gravity  of  the  circumstances, 
either  pronounce  the  absolute  extinction  of  the  usufruct,  or  €>nly 
permit  the  entry  of  the  propriet^jr  into  pussession  of  the  object 
charged  with  it,  subject  to  the  obligation  of  annually  paying  to  the 
WHufruetuary  or  to  his  representatives  a  fixed  sum,  until  the  time 
when  the  usufruct  shall  ceaae. — ;^'  L.  3ti,  Be  rei  mndu'cttione  ;  hisiit^ 
Bt  usvftnictUj  §  3 ;  Papon,  A'i^^'ets,  liv.  14,  tit,  2,  art.  6  ;  Mornac,  sur 
L  4,  Cod.,  Be  u^ufruetii ;  Favre,  Cod.,  liv.  3,  tit.  3,  Befinition,  1  ; 
Mayuard,  liv.  8,  ch.  7  ;  Guyot,  vo.  Usiifrnit,  §  4,  pp.  405  et  seq. ;  La- 
com  be,  vo.  UmifmiU  n.  18,  p.  830  ;  Pothier,  Douaire,  n.  249  ;  5  Pand_ 
Frang.,  pp.  324  H  seq. ;  C.  N.,  61H.  [I,  477  to  470.] 

41*1  p  A  usufruct  which  is  granted  without  term  to  a  corporation 
only  la-sts  thirty  years, — ;|?'L,  08*  Ad  legerti  faleidiam  iDomikt^  tit.  11, 
De  VvmtfntH,  p,  310,  Edit,  in-8  :  Dunod,  pTmcrlyytimis^  pp.  211-2; 


genres,  Insfihdes,  p,  107  ;  Laeombe.vo,  Usitfi^ii,  p.  H2H,  n.  7 ;  Guyot, 
vo.  Umifrnli,  p.  403  \  5  Pand.  Fran^,,  pp,  327-B  ;  2  Maleville,  p,  79; 
C.  N.,619.  [1.479.] 

483.  A  usufruct  granted  until  a  third  party  reaches  a  certniTi 
fixed  age,  continuca  until  sucli  time,  although  the  thirJ  person  shoiilrl 
die  before  that  age.— Cod,  L,  12,  De  iisufniciii :  Guyot,  vo.  Umtfj^tiU, 
p.  407,  §  5  ;  Merlin,  vo.  MoH  civile,  §  1,  art.  3,  a  11;  3  Toullkir. 
n,  450:"aN..  62a[I.471>.] 

45^^.  The  sale  uf  ji  thing  suhject  to  usufruct  does  not  in  any 
rcBpect  change  the  right  of  the  usufructuary  ;  he  continues  to  enjoy 
hi-s  usufruct,  unless  he  has  formally  renounced  it.— jf  L.  17,  §  2,  De 
thstifritetM  ef  qiieimid;  f  L.  U),  Qmhm  modify  nmifrmtm]  5  Panel 
Fran?,,  pp.  315,  332  ;  3Toullier,pp.  251.  21*3.321-22:  MaleviUe,  p.  SO; 
C.  N.,  021.  [L47a] 

4^4«  The  creditor*?  of  the  osiifruetuary  may  have  his  renun- 
ciation annulled,  if  it  he  made  to  their  prejudice.^//' L,  10,  L.  15,  Qit*^ 
iiiframUm  creditoriim  ;  2  Maleville,  p.  80 ;  -7  Pand.  Fran^.,  p.  332  ; 
2  Marcad^,  560,  p.  528 ;  C.  N.,  G22.  [I.  479.] 


4S5.  If  only  a  part  of  the  thing  subject  to  the  usufruct  perisli, 
the  usufruct  continues  to  exist  upon  the  reniainder.—^/f  L.  34»  §  2, 
L.  53,  De  umfrmtw  et  quemad  ;  Serres,  p.  lOfi ;  Guyot,  vo.  Usufruit, 
p.  404  ;  Lacombe,  vo,  Ujiufnilt,  .^ec-  6,  n.  14, p.  829:  3  Toullier,  p.  320; 
5  Pandp  Franc,  p.  333:  2  Maleville,  p.  81 ;  C.  N.,  623.  [I.  479,] 

4?*ll,  If  the  usufruet  be  established  upon  a  building  only,  and 
sucii  buiMingbe  ilestroyed  by  fire  or  other  accident,  or  fall  from  age, 
the  usufruetoary  ha.s  mt  right  to  enjoy  either  the  ground  or  the 
materials. 

If  the  usufruct  be  established  on  a  property  of  which  the 
buildhig  destroyed  formed  part,  the  usufructuary  enjoys  the  ground 
and  the  materials.— /f^L.  5,  §  2,  L.  9,  L.  10,  Quibtcs  modis  usiifntctus  ; 
ffh.  34,  §  ult,  L.  30,  De  usufrvj-tit  ef  que  mad  ;  Institutes,  De  imu- 
/rudu,  §3,  rii  Jn^e;  Serres,  p.  108:  Lacombe,  vo.  UsiifruU,  p.  829  ; 
5  Pand.  Fran^.,  pp.  318,  333;  2  Boileux,  p.  783  ;  Fenet-Pothier,  sur 
art.  (324.  p.  1G2:    10  Demolombe,  nn.  704-711;  C.  N.,  624,  [I.  47^] 


Of  use  and  habitation. — Art.  487-491.  18$ 

CHAPTER  SECOND. 

OF   USE  AND   HABITATION. 

48T.  A  right  of  use  is  a  right  to  enjoy  a  thing  belonging  to 
another  and  to  take  the  fruits  thereof,  but  only  to  the  extent  of  the 
requirements  of  the  user  and  of  his  family. 

When  applied  to  a  house,  right  of  use  is  called  right  of  habita- 
tion.—^Z)e  U8U  et  habitatione,  toto  tittdo ;  Lacombe,  vo.  Usage,  p.  814 ; 
HabitatioTiy  p.  326  ;  Pothier,  Habitation,  nn.  1,  2,  3  et  seq.  ;  Guyot 
vo.  Usage,  p.  378  ;  Merlin,  R^p.,  vo.  Habitation,  p.  191  ;  5  Prou(ihon, 
nn.  2739  -et  seq.  ;  2  Boileux,  pp.  784-5  ;  2  Marcad^,  p.  534  ;  5  Pand. 
Fran?.,  p.  237  ;  2  Hannequin.  [I.  481.] 

488.  Rights  of  use  and  habitation  are  established  only  by  the 
will  of  man,  by  deed  inter  vivos  or  by  last  will. 

They  cease  in  the  same  manner  as  usufruct. — Pothier,  Habitation, 
nn.  22  et  .seq.  ;  Nouv.  Deniz.,  vo.  Habitation,  §  4,  p.  569  ;  Merlin,  vo. 
Habitation  ;  2  Marcad^,  n.  568,  p.  535  ;  2  Boileux,  p.  785,  note  (2)  ; 
C.  N.,  625.  [I  481.] 

480«  These  rights  cannot  be  exercised  without  previously  giving 
security,  and  making  statements  and  inventories  as  in  the  case  of 
usufruct. — ff.  L.  13,  De  usufructu  et  quern  ;  L.  1,  Usufivictuarius 
quemad  ;  Cod.,  De  usufructu  et  habitatione  ;  Pothier,  Habitation, 
n.  20  ;  Merlin,  vo.  Habitation,  s.  1,  §  2,  n.  6,  p.  199  ;  C.  N.,  626. 
[I.  481.] 

490.  He  who  has  a  right  of  use  or  of  habitation,  must  exercise 
it  as  a  prudent  administrator. — Cod.,  Arg.  ex  lege  4,  De  usv^fmctu  et 
habit ;  7  Locr^,  p.  337  ;  C.  N.,  627.  [I.  481.] 

491.  Rights  of  use  and  of  habitation  are  governed  by  the  title 
which  creates  them,  and  are  more  or  less  extensive  according  to  its 
dispositions. — Pothier,  Habitation,  nn.  17,  31  ;  Nouv.  Deniz.,  vo.  Ha- 
bitation, p.  563  ;  Proudhon,  U8ufruit,ji.  2768  ;  C.  N.,  628.  [I.  481.] 

DECISION  : — Un  droit  d'usage  en  bois  entre  particuliers  est  un  droit  person- 
nel et  non  reel.  Ce  droit  de  coape  de  bob  est  purg6  par  le  d^cret. — ^Monk,  J. — 
Lefehvre  vs  Gosselin,  9  L.  C.  J.,  p.  95. 
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4192,  If  the  title  bu  not  explicit  as  tu  the  extent  of  theae  right's, 
tlvey  are  govemed  a.s  follow^-— C.  N.,  620-  [I-  48 L] 

40S«  He  who  ha-s  tlie  ui^e  of  land  is  only  entitled  to  so  much  of 
its  fruits  OH  is  necessary  for  hin  own  wants  and  those  of  his  family. 

He  may  even  tnke  what  h  required  for  the  wants  of  children 
biorn  to  him  after  the  grunt  of  the  right  of  unt^.—f  L,  1*2,  L.  19,  /)^ 
tt«tt  d  hahittUuyne ;  2  Boileiix^  p.  788  ;  ^  Marcade,  p,  537  ;  Proudhon, 
n.  27G8  ;  2  Maleville,  p.  83  :  C.  N.,  630,  [L  481.] 

41t4.  He  who  has  a  right  of  use  can  neither  assign  nor  lease  it 
to  another.— J^.  L.  2,  L.  8,  L,  11,  De  H'^ii  et  habitaiUfue  ;  2  Boileus, 
p,  7**1  ;  2  Mareaile,  p.  -i-^H  ;  Merlin,  vo.  Habitntioiu  ^^  l,  §  2,  p,  19G  ; 
aN..  631.  [I.  4^8L] 

DECISIONS  : — 1.  Qu&  lei  tlroits  d'ufisge  et  cFhabitation  stipules  mali^nablet 
avec  le  eonsentemeat  flu  nii  propri^taire  sont  liaJsisKablesT  «t  que  la  saisie  iven 
peui  etre  oppos^e  quo  par  ce  dernier,  Tel  droit  est  celoi  d'un  droit  immobilier. 
Action  r^elle.— C.  IL^^Gouki  vs  Gagnon,  8  Q.  L.  R.,  p.  208. 

2,  Qu'un  uBufruit  ilanne  a  conjoints  ne  pcutetre  divise  de  maniere  a  faite 
offrir  atjx  enc litres  publiques  la  part  du  mari  et  a  la  faire  attfibuer  par  adjudica- 
tion a  uTi  eti  anger  qui  jouirait  engLUlte  conjoints  me  nt  avec  la  femme.     Qu^une 

telle  division  r^pugoe  a  Tonlre  public  et  est  im possible  d'e^ecution^^-^Q.  B 

Bodard  d-  A ncHli  IS  Q.  I*  R.,  p.  G7, 

4!#S.  He  who  has  a  right  of  habitation  in  a  house  may  live 
therein  with  his  family,  even  if  he  were  notu>arried  when  such  ri^it 
was  granted  to  Inm. — ;//'L.  2,  L.  3.  L.  4,  L,  5,  L.  6,  L.  7,  L,  8,  De  usu.  d 
litthit ;  Pothier,  vo.  Ilabitatioit,  n.  18  ;  Lamoignonj  ATt'ilds,  tit.  ^5, 
art  13,  p.  2m ;  (X  N.  032.     [I.  481.] 

4fl6>  A  right  of  habitation  is  contined  to  what  is  neces&ary  foi 

the  habitation  of  the  person  to  whom  it  is  gi'anted  and  liis  faTnil3^— 
p^  l(  ffo  eit  a  to ;  Poth  i  e  r,  H*  f  hi  tttliuv,  n,  33  ;  M  er  I  in,  v  o.  Habi  i  a  t  imi 
8.  1/§3.  a  6;  a  K,  mil     [I.  481 J 

4II7.  A  right  of  habitation  can  neither  be  assigned  nor  leased.— 

(f  K  8, /)<e  it^ifc  et  kabitafione;  Instit.  De  nmi  ei  habikitione^  |  5 
Pothier,  HaJntnthm,  n.  18;  Merlin,  vo.  i/rtfeiiafion.p.  196 ;  Proudhon 
n.  2345  ;  C.  N.,  034.     [I.  48L] 

DECISION  : — Que  robligation  d©  loger,  nourrir^  v^tir  et  entretenir  au  jour  h 
jouf  dans  la  propre  mai^i^on  rlii  deblteur,  le  cr^ancier  d'une  rente  isonstitiid  yn< 
cr^anoe  personnelle  et  par  Id  m^me  incesaible  at  insaiaisaable* — C.  K. — Lt»  Bmur 
du  Prieitux  Sang  ts  Doriottt  31  L  C.  J.,  p.  I5S. 


Of  real  sennt udes.—Art.  i98-o00.  187 

408.  If  he  who  has  the  use  take  all  the  fruits  of  the  land,  or  if 
he  occupy  the  whole  of  the  house,  he  is  subject  to  the  cost  of  culti- 
vation, to  the  lesser  repairs,  and  to  the  payment  of  all  contributions, 
like  the  usufructuary. 

If  he  only  take  a  portion  of  the  fruits,  or  if  he  only  occupy  a 
part  of  the  house,  he  contributes  in  the  proportion  of  his  enjoyment. 
— fL.  18,  De  ibsn  et  habitat ioiie  ;  Sevres,  Instit^des,  p.  109;  Pothier, 
Habitation,  nn.  21,  22,  23;  Merlin,  vo.  Habitation,  p.  200,  s.  1,  §  2  ; 
Proudhon,  Usufruit,  nn.  2762,  2786,  2793,  2823 ;  5  Pand.  Fran?., 
p.  340 ;  C.  N.,  635.     [I.  483.] 


TITLE  FOURTH. 

OF  REAL  SERVITUDES. 


GENERAL   PROVISIONS. 

490.  A  real  servitude  is  a  charge  imposed  on  one  real  estate  for 
the  benefit  of  another  belonging  to  a  different  proprietor. — -ff  L.  15, 
§  1,  De  servitutibus  ;  Ibid,,  toto  titvlo  8  ;  Instit,  lib.  2,  tit.  3  ;  Pothier, 
Intr.  au  tit.  13,  Cout  d'OrL,  nn.  2,  3,  4  ;  Merlin,  R6p.,  vo.  Servitude, 
§  1 ;  2  Maleville,  pp.  85-6  ;  7  Locr6,  Esp.  du  Code,  pp.  348-9  et  seq. ; 
2  Marcad6,  p.  557,  n.  558  ;  C.  N.,  637.  [I.  483.] 

500.  It  arises  either  from  the  natural  position  of  the  property, 
or  from  the  law,  or  it  is  established  by  the  act  of  man.— jf  L.  2,  De 
aqud  et  aquce  ;  1  Provost  de  la  Jannfes,  p.  353  ;  Lalaure,  Servitudes, 
p,  14 ;  2  Laurifere,  8ur  Paris,  p.  165  ;  2  Maleville,  p.  86  ;  Rogron,  sur 
art.  639;  C.  N.,  639.  [1.483.] 

DECISIONS  : — L  That  the  following  clause  in  a  deed  of  sale  of  land  creates 
a  servitude  non  oedificandi  in  favor  of  the  vendor's  neighbouring  property  :  <<  II 
"  est  encore  entendu  que  toute  b&tisse  qu'^rigera  le  dit  acquereur  sur  le  dit  ter- 
*^  rain,  sera  en  ligne  avec  celle  du  dit  vendeur/'  and  that  a  subsequent  purchaser 
of  the  property  is  thereby  prevented  from  building  beyond  the  said  line.  Should 
he  so  build,  the  court  will  order  the  demolition  of  that  part  of  the  building  pro- 
jecting beyond  the  said  line.— Q.  B,Samilton  <k  Welly  24  L.  C.  J.,  p.  49. 


Digitized  by 


Google 


188     Servitudes  arWmg  froin  sitiKifion  of  property. — Art.  501. 

2.  Que  dans  I'esp^ce,  la  defense  de  moudre  du  ble  et  autres  grains,  excepte 
Tavoine,  dans  le  moulin  de  Tappelant,  au  profit  du  moulin  k  farine  des  intimes, 
est  une  servitude  r6elle. — Q.  B — Dupuis  &  Dufresne,  3  Q.  B.  R.,  p.  170. 

3.  The  possessor  of  a  servitude,  who  is  disturbed  in  his  possession,  may  pro- 
ceed by  possessory  action  against  the  disturbing  party,  and  may  produce  at 
enquHe  deeds  in  support  of  his  possession  of  the  servitude  which  have  not  been 
pleaded,  such  titles  being  merely  to  characterize  the  possession  and  not  to  prove 
that  it  was  founded  on  title,  as  would  be  necessary  in  a  petitory  action. — ^C.  R — 
BSlanger  vs  Dupont,  10  Q.  L.  R.,  p.  221. 

See  also  cases  noted  at  C.  C.  501  to  503  &  545. 


CHAPTER  FIRST. 

OF  SERVITUDES  WHICH  ARISE  FROM  THE  SITUATION  OF  PROPERTY. 

501.  Lands  on  a  lower  level  are  subject  towards  those  on  a 
higher  level  to  receive  such  waters  as  flow  from  the  latter  naturally 
and  without  the  agency  of  man. 

The  proprietor  of  the  lower  land  cannot  raise  any  dam  to  prevent 
this  flow.  The  proprietor  of  the  higher  land  can  do  nothing  to 
aggravate  the  servitude  of  the  lower  land. — -ff  L.  1,  §§  13,  23  ;  L.  2, 
§  1,  De  aqvA  et  aquce  ;  Lamoignon,  Arritea,  tit.  20,  art.  7  ;  Pothier, 
Socidt^y  235-6-7-9  ;  Merlin,  R6p.,  vo.  Eaux  phcvmles,  nn.  2,  3 ;  2  Mar- 
cad6,  pp.  559,  560  ;  3  Toullier,  pp.  356  et  seq. ;  Lalaure,  Servitudes,  p. 
19 ;  Carondas,  Pandectes,  liv.  4,  c.  22,  tit.  1 ;  2  Bousqnet,  p.  126 ;  C. 
N.,  640.  [I.  483.] 

DECISIONS  :— 1.  Qu'une  compagnie  de  chemin  de  fer  qui,  par  ses  travaux 
de  terraBsement;  empSche  T^coulement  des  eaux  d'une  propri6t6  qui  longe  son 
chemin,  sera  reponsable  des  dotnmages  causes  par  Peau  k  cette  propri6t^. — Q. 
B Orand  Trunk  Railway  Co  &  Landry,  11  R.  L.,  p.  590. 

2.  By  501  C.  C.  the  proprietor  of  the  higher  land  can  do  nothing  to  aggra- 
vate the  servitude  of  the  lower  land.  When  the  plaintiff  being  entitled  to  a  flow 
of  water  from  their  lands,  executed  certain  works  which  had  the  effect  of  accu- 
mulating the  volume  of  water,  and  probably,  of  increasing  the  depth  of  the  chan- 
nel, it  was  held,  that,  to  the  extent  of  such  accumulation  and  consequent  increase 
of  flow  they  had  aggravated  the  servitude  of  the  lower  land  and  to  that  extent 

had  no  right  to  demand  a  free  course  to  the  water  sent  down  by  them. Privy 

Council. — Frechette  &  Cie.  manufaciuri^re  de  'Ste  Hyacinthe,  9  App.  Gas.,  p.  170 
28  Jj.  C.  J.,  p.  203,  7  L.  N.,  p.  34,  R.  A.  C,  p.  941 Q.  B.^1  Q.  B.  R.,  p.  378. 

3.  B.  was  an  employee  of  M.  a  tanner,  and  after  being  for  some  time  em- 
ployed in  the  tannery,  purchased  some  property  opposite  the  same  and  on  a 
lower  level.  An  open  drain  from  the  tannery  passed  through  the  property  so  pur- 
chased by  B.  which  drain  was  subsequently,  through  the  instrumentality  of  B. 
himself,  covered  over  by  the  corporation,  after  which  an  offensive  smell  was  obser- 
ved to  arise  from  it.  B.  instituted  an  action  against  M.  for  damage  to  his  property 


Digitized  by 


Google 


^Servitudes  arisiing  from  sitvxition  of  property. — A^i.  502,     189 

and  business  caused  by  the  smell  from  the  drain.—  Held. — ^That  B.  was  aware  of 
the  nuisance  complained  of  when  he  purchased  the  property,  and  that,  moreover, 
he,  by  procuring  the  covering  of  the  drain,  had  aggravated  it  and  in  consequence 
was  not  entitled  to  damages  —Q.  B — Mc  Gibbon  &  Bidard,  30  L.  C.  J.,  p.  282. 
See  also  case  of  Weir  vs  Claude,  noted  at  article  503,  n.  26. 

4.  The  owner  of  a  property  has  no  right  of  passage  over  and  partia'  use  of 
his  neighbor's  property  to  repair  the  wall  of  his  house  adjoining  the  other  pro- 
perty, without  previously  indemnifying  his  neighbor  for  the  (>robable  damage 
which  he  may  cause  in  so  doing. — C.  R. — SoMti  de  Construction  Canadienne  de 
MontrM  vs  Lebrun,  26  L.  C.  J.,  p.  143. 

5.  Where  the  effect  of  a  water  course  established  by  a  municipal  proems- 
verbal  ^Bs  to  aggravate  greatly  the  servitude  which  plaintiff's  land  had  to  bear 
owing  to  its  being  lower  down  than  that  of  his  neighbors,  it  was  held  that  he 
was  entitled  to  bring  suit  to  have  the  prods-verbal  set  aside,  although  he  had 
appealed  previously  to  the  County  Council  and  the  proofs-verbal  had  been  con- 
firmed thereby Q.  B Paroisse  de  Ste-Anne  Bout  de  Vile  d:  Bebum,  M.  L.  R., 

1  Q.  B.,  p.  200. 

6.  See  also  case  of  Q.  B — B^rard  dit  Lupine  4b  Corporation  du  Comt6  de  Ber- 
thier,  29  L.  C.  J.,  p.  222. 

7.  Qu'il  n'y  a  pas  lieu  k  une  action  en  complainte  ou  n^gatoire,  an  cas  de 
Pecoulement  naturel  des  eaux,  m^me  augmentSes  en  volume  par  la  culture,  d*un 
heritage  sup^rieur  a  un  heritage  inf(§rieur. — Q.  B — Faucher  db  Hall,  11  Q. 
L  R,  p.  15. 

8.  Que  dans  Fespece  actuelle,  les  appelants  etaient  autoris^s  par  la  loi  k 
coDstruire  un  ponceau  sur  le  chemin  qui  est  sous  leur  contrOle  et  qui  longe  la 
terre  de  Tintim^,  et  il  n*y  a  pas  lieu  k  une  a -tion  pour  faire  demolir  ce  ponceau. 
Qu'il  n'y  a  aucun  dommage  prouv^ — Q.  B — Syndics  du  Chemin  d  Barrihres  de  la 
Rive  Sud  &  Bigin,  13  Q.  L.  R.,  p.  42. 

9.  Que  le  propri^taire  du  fonds  superieur  peut,  sans  violer  les  dispositions 
du  501  C.  C,  Clever  des  constructions  sur  son  fonds  et  r^unir  et  diriger  les  eaux 
qui  en  decoulent  vers  le  fonds  inferieur,  et  que  ce  dernier  fonds  est  tenu  de 
recevoir  ces  eaux  dont  IVcoulement  est  ainsi  modifie,  pourvu  que  le  proprietaire 
du  fonds  superieur  ne  lui  transmette  pas  d^autres  eaux  que  celles  qui,  avant  ces 

constructions,  tombaient  naturellement  sur  son  fonds. — Mathieu,  J. Hampson 

w  Vineberg,  15  R.  L.,  p.  391,  M.  L.  R.,  3  S.  C,  p.  434. 

502.  He  who  has  a  spring  on  his  land  may  use  it  and  dispose 
of  it  as  he  pleases. — Cod.,  L.  6,  De  servit.  et  aqitd ;  ff  L.  1,^12;  L. 
21,  L.  26,  De  aqud  et  aqiue ;  Lamoignon,  Arretds,  tit.  20,  art.  6 
Dunod,  Prescriptions,  pp.  88,  89 ;  2  Henrys,  liv.  4,  quest.  75 ;  2 
Favard  de  Langlade,  pp.  221  et  seq. ;  2  Maleville,  p.  88 ;  5  Pand. 
Fran?.,  p.  368 ;  7  Locre,  pp.  368-9  et  seq. ;  C.  N.,  641.     [I.  483.] 

DECISION  : — Que  le  proprietaire  d'un  terrain  sur  lequel  se  trouve  une 
source  dont  Peau,  en  se  repandant,  forme  un  petit  cours  d^eau,  qui,  grace  k  la 
<16clivit6  du  sol,  coule  naturellement  sur  la  propriete  voisine,  a  seule  la  propri6t6 
<le  cette  eau,  k  Texclusion  du  voisin,  et  peut  d^tourner  et  diriger  le  cours  de 
cette  eau  comme  il  Tentend — Andrews,  J Demers  vs  Bureau,  12  Q.L.  R.,p.  188. 
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503.  He  whose  land  borders  on  a  running  stream,  not  forming 
part  of  the  public  domain,  may  make  use  of  it  as  it  passes,  for  the 
utility  of  his  land,  but  in  such  manner  as  not  to  prevent  the  exercise 
of  the  same  right  by  those  to  whom  it  belongs ;  saving  the  provisions 
contained  in  chapter  51  of  the  Consolidated  Statutes  for  Lower 
Canada,  or  other  special  enactments. 

He  whose  land  is  crossed  by  such  stream  may  use  it  within  the 
whole  space  of  its  course  through  the  property,  but  subject  to  the 
obligation  of  allowing  it  to  take  its  usual  course  when  it  leaves  his 
land. — ^L.  26,  De  cUwmo  infecto ;  5  N.  Den.,  vo.  Cours  d*eau,  561, 
n.  3 ;  Dunod,  Presc,  p.  88 ;  2  Henrys,  liv.  4,  quest.  189 ;  Ord.  1669, 
tit.  27,  art.  44 ;  Guyot,  Rep.  vo.  Cours  d'eau,  pp.  135-6 ;  2  Basnage, 
Servitudes,  p.  489  ;  Merlin,  E^p",  vo.  Cours  d'eaii,  n.  3 ;  1  Deraante, 
n.  661 ;  2  Bousquet,  pp.  130  et  seq. ;  2  Marcade,  p.  569 ;  2  Maleville, 
p.  91 ;  C.  N.,  644.     [I.  483,  485.] 

Memo  :  The  chapter  of  the  C.  S.  L.  C.  cited  in  the  article,  enacts 
as  follows  : — 

1.  Every  proprietor  of  land  may  improve  any  water-course  bord- 
ering upon,  running  along  or  passing  across  his  property  and  may 
turn  the  same  to  account  by  the  construction  of  mills,  manufactories, 
works  and  machinery  of  all  description,  and  for  this  purpose  may 
erect  and  construct  in  and  about  such  water-course,  all  the  works 
necessary  for  its  efficient  working,  such  as  flood-gates,  c^xnals, 
embankments,  dams,  dykes  and  the  like. 

2.  The  proprietors  or  lessees  of  any  such  works  shall  be  liable 
for  all  damages  resulting  therefrom  to  any  person  whomsoever, 
whether  by  the  too  great  elevation  of  the  flood-gates  or  otherwise. 

3.  Such  damages  shall  be  ascertained  by  experts  to  be  appointed 
by  the  parties  interested,  in  the  ordinaiy  manner ;  and  in  default  of 
either  of  the  said  parties  to  appoint  such  expert,  one  of  the  experts 
of  the  municipality,  to  be  elected  by  the  warden,  shall  act ;  in  case 
of  difterence  of  opinion,  the  two  experts  oppointed  shall  choose  a 
a  third  ;  the  experts  shall  be  sworn  before  a  justice  of  the  peace  faith- 
fully to  perform  their  duties  as  such  ;  in  assessing  the  damages  and 
fixing  the  compensation  to  be  paid,  the  experts,  if  the  case  requires  it, 
may  set  oflT  against  the  whole  or  any  part  of  such  damages,  any- 
increased  value  which  the  property  of  the  claimant  has  acquired  by 
roason  of  the  erection  of  such  works,  mill,  manufactories  or  machinery. 

4.  In  default  of  payment  of  the  damages  and  indemnity  so 
awarded  within  six  months  from  the  said  date,  the  pai-ty  by  whom 
the  payment  is  due  shall  demolish  the  works  which  he  shall  have 
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erected,  or  they  shall  be  so  demolished  at  his  cost  and  charges,  upon 
judgment  to  that  effect  rendered,  the  whole  without  prejudice  to  the 
damages  and  interest  already  incuiTed, — C.  S.  L.  C,  cap.  51. 

DECISIOVilS  : — ^l.  A  aeignieur,  by  liis  grant  from  the  Crown,  acquirea  a  right  of 
property  in  the  soil  over  wMch  a  river,  not  navigablej  flowa^  but  in  the  running 
wtter  he  has  only  a  right  of  sei^vitude  wliite  it  passes  through  or  before  the  land 
he  retains  in  his  possession,  which  does  not  authorize  him  to  divert  the  Btream 
or  use  the  water  to  the  prejudice  of  other  proprietors  above  or  belo^v  him.  An 
action  by  a  seignieur  against  his  ccNseignienr  for  the  ia]pr«>per  use  of  the  common 
eslate^  can  be  maintained — CogaT  op  Ar^EM^^Gadioux  St-Louu  A  Gadhux 
St-LQuis,  Stuart's  Rep.|  p.  575. 

2.  An  action  in /"actum  can  be  maintained  against  a  neiglibouring  proprietor 
for  impeding  a  water  coui^e  to  the  plaintiff's  projndiot^.— K,  B.^Marrower  vs 
Babin.  2  it  de  L,,  p.  469. 

3.  The  ovrner  of  a  mill  site  h  entitled  to  a  judgmi^nt  attirniing  his  right  to  the 
enjoyment  of  the  use  of  the  water  of  a  stream  in  its  natural  coiiri^e  whir^h  has 
been  diverted  by  a  neighhour  for  the  purpose  of  turning  a  mill  upon  his  own  land, 
although  at  the  time  of  the  action  the  party  compLiining  bad  no  mill  aai  did  not 
require  the  uae  of  the  wtiter. — C.  li — Hussi^re  vs  Hlaist  7  L  C.  R.^  p.  245, 

4.  When  two  propriGtoi'T>  upon  the  same  stream  possess  water  powers  of  which 
one  cannot  be  improved  without  the  destruction  of  the  other,  the  tlrst  oeutipant 
must  have  the  preference  and  is  entitled  lo  have  an  abatement  of  the  dam  of  the 
other V.  fi.^ — Duukerh/  vs  McCarttfi  8  L  U.  l^L,  p,  i;i2. 

5.  A  superior  mill  owner  haa  no  right  to  obaLruct  a  river  which  is  both  navi 
gable  aiid  floatable  and  used  for  floating  timber,  by  constructing  a  boom  across 
iuch  river  aod  parties  ownio;i£  mills  lower  down  ihe  river,  whose  log^  are  detained 
by  such  boom,  have  a  riglit,  after  reasonable  notice  ancl  demand  to  be  alioweil  to 
pass  with  their  logs,  to  open  the  boom  and  allow  their  own  logs  to  pass  down  the 
river,  and  they  are  not  responsible  tor  damages  ciiu-ed  thereby  to  the  parson 
obstructing  the  river  by  reuaon  of  the  logs  being  carrie  i  down  the  stream*^ — 
vShorTj  J. — Chapman  vs  Clark,  8  L.  0.  11.,  p.  147. 

6.  By  the  general  law  applicable  to  running  stream?*,  every  riparian  proprietor 
ha%  a  right  to  what  may  be  called  the  ot'*linary  uwe  of  the  water  flowing  past  his 
lanH,  for  instance,  to  the  reasonable  use  of  the  water  for  bis  domestic  purposes 
and  for  his  cattle,  and  this  without  regird  to  the  effeot  which  such  u-e  may  have^ 
in  case  of  deficiency',  upon  proprietors  lower  down  the  stream^  He  has  a  right 
further  to  the  use  of  it  for  other  purposes,  or  wJial  may  be  deemed  the  extra- 
ordinai^  use  of  it,  provided  that  lie  does  not  thereby  interfere  with  the  rights  of 
other  proprietors,  either  above  or  below  him.  Sahjeet  to  this  condition,  he  may 
dam  up  the  stream  for  the  purpose  of  a  mill  or  <Mvert  the  water  for  the  pur- 
poses of  irrigation*  But  he  has  no  right  to  intei-rupt  the  regular  flow  of  the 
streitui,  if  he  thereby  interferes  with  the  lawful  use^  of  the  water  by  other  pro- 
prietors and  inflicts  upon  them  a  sensilile  injui'y.  Sevible  for  the  purposes  of 
this  caee,  it  does  not  appear  that  any  material  tlistinetlan  exists  between  the 

Fiieixcb  and  the  Englii^-h  law Privy  CoiyciL.^^ Minor  d'  Giltnovrf  y  L  C.  R,  p. 

115  ;  12  Moore's  P.  C.  Rep-  p*  13  J - 

7*  Un  proprietaire  n  a  pat  le  droit,  sous  Jes  dispositions  de  la  19-2<i  Vict., 
ck  IQij  d'eriger  stir  un  cotirs  d^eaa,  une  chauss§e  aboutissant  sur  k  terre  du  pro- 
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pri^taire  vis-^-vis  ;  et  une  chauss^e  ainsi  6rigee  sera  d^molie  &  la  demande  de  ce  * 
dernier ^Chabot,  J Joly  vs  Gagnon,  9  L.  C.  R.,  p.  166. 

8.  Rivers  non-navigable  and  non-floatable  are  the  private  property  of  the  ripa- 
rian proprietors,  who  consequently  have  exclusive  control  over  the  same.  The 
Jacques  Cartier  river,  being  non-navigable  and  non-floatable,  the  riparian  pro- 
prietors have  consequently  the  exclusive  right  of  fishing  therein Q.  B. — Boswell 

d:  DeniSj  10  L.  C.  R.,  p.  294. 

9.  Les  parties  ^taient  toutes  deux  proprietaires  riverains  s^par^s  par  la  riviere 
Beau  port.  En  1850,  le  demandeur  construisit  un  quai  sursa  propria te.  En  octobre 
1852,  le  defendeur  en  fit  autant  de  son  cdt6,  sur  quoi,  dans  le  m§aie  mois  d'octo- 
bre,  le  demandeur  porta  son  action  r^clamant :  1.  des  dommages,  2.  demolition 
du  quai  construit  par  le  defendeur. — Jug6 :  1.  Que  si,  dans  I'espece,  la  construc- 
tion du  quai  du  d6fendeur  etait  de  nature  si.  causer  au  demandeur  des  dommages, 
il  n'en  avait  6prouve  aucun  lorsqu'il  introduisit  son  action.  2.  Que  la  demande 
en  demolition  du  quai  du  defendeur  ne  pouvait  etre  admise  qu'en  autant  qu'il 
serait  6tabli  que  ce  quai  avait  ete  construit,  en  tout  ou  en  partie,  sur  le  lit  de  la 
riviere.  3.  Que  tout  proprietaire  riverain  a  droit  de  proteger  les  rives  de  son 
heritage,  et  de  reconqu6rir  par  la  construction  de  quais,  ou  autrement,  ce  que 
Taction  des  eaux  lui  a  enlev6  ;  pourvu  que  Texercice  de  ce  droit  n'apporte  au 

coursdes  eaux  aucun  changement  pr^judiciable  au  voisin Q.  B. — Brown  d:  Gugyy 

11  L.  C.  R.,  p.  401. 

10.  Obstructions  to  navigable  rivers  are  public  nuisances  and  no  action  by  an 
individual  lies  for  such  nCiisance  unless  such  individual  suffers  special  and  parti- 
cular damage.  In  the  case  submitted,  the  action  en  destruction  de  nouvel  ceuvre 
did  not  lie,  inasmuch  as  such  action  can  only  be  brought  by  a  party  claiming  pro- 
tection against  a  work  commenced  and  still  in  progress  by  which,  if  completed, 
he  alleges  he  will  be  injured — Privy  Council: — Brown  <k  Gugy,  14  L.  C.  R.,  p. 
213  ;  2  Moore's,  P.  C.  Rep.,  N.  S.,  p.  341. 

1 1.  A  boom  stretched  across  a  floatable  stream  or  river  is  a  public  nuisance 
and  as  such  may  be  abated  by  any  person — Q.  B.  —Reg.  vs  Pationj  13  L.  C.  R., 
p.  311. 

12.  Riparian  proprietors  in  adjacent  lots,  but  holding  under  the  same  original 
title,  may  make  such  compacts  or  stipulations  with  respect  to  the  useof  the  water 
of  the  stream  or  the  river  flowing  along  their  properties  respectively,  as  they 
may  think  proper.  The  natural  use  of  flowing  water  under  the  common  law 
cannot  be  obstructed  by  artificial  means  or  by  the  agreement  or  stipulations  of 
riparian  proprietors.— C.  R Hamel  vs  The  Mayor  et  al.^  16  L.  C.  R.,  p.  129. 

13.  Dans  une  action  portee  par  un  seigneur,  all6guant  son  titre  et  son  droit  de 
banalite,  concession  a  Tun  des  defendeurs  d'une  terre  dans  sa  seigneurie,  avec 
clause  dans  le  contrat  qu'aucun  moulin  ne  serait  erige ;  les  defendeurs,  associes 
avaient  construit  un  moulin  a  scie  sur  une  rividre  non-navigable  avoisinant  le 
terrain  concede,  et  avaient  6rige  une  chaussee  sur  la  riviere,  qui  faisait  refluer  les 
eaux  sur  le  moulin  k  scio  et  le  moulin  k  farine  du  demandeur  qui  avaient  6t6  en 
operation  pendant  plus  de  trente  ans,  et  qui  empechait  le  fonctionnement  des 
moulins,  et  causait  de  grands  dommages.  Conclusion.  Qu'il  fut  declare  que  les 
defendeurs  n'avaient  aucun  droit  d'eriger  un  moulin  a  scie  ou  aucun  autre  mou- 
lin, que  la  chaussee  fut  demolie,  et  les  defendeurs  condamnes  en  dommages* 
Jug€:  Que  parle  statut  de  la  20e  Vict.,  ch.  104,  le  demandeur  n'avait  pas  droit 
a  des  conclusions  en  demolition,  qu'il  n'avait  aucun  droit  k  Tusage  exclusif  des 
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eaux,  et  que  las  defendeurs  §taient  reaponsablea  des  dommfigaa  causes  par  l& 
hauteur  de  leur  chaussee  oil  autrement.  Expertise  ordonneei  aHn  de  con— 
statar  bI  la  chaiissee  at  autrea  ouvruges  des  d^fendeurs  causaient  das  dom- 
tuagea  au  demamleur^  et  pour  en  estimar  la  montant  si  aucun  il  y  avalt. — Smith, 
J, Pangman  vs  Bricault  dit  Lamarchej  3  R.  L.,  p.  278. 

14.  Par  Facte  des  Statu ts  liefondua  B,  C.^  chap.  51j  un  prpprietaira  a  le  droit 
d'utiliser  una  riifiere  traversant  son  immeuble  et  celui  de  son  votsin,  an  y  cona- 
truisant  cbaz  lui  des  moulins  et  chaixss§eSf  et  de  les  vend  re  en  suite  a  un  tiers, 
qui,  lui  anssi,  a  encore  la  droit  de  les  exploiter,  Si  ces  chaU3?*5es  ont  canse^  par 
letir  trop  grande  elevation}  das  dom mages  au  yoiaiDf  il  doit  les  faire  constater  par 
des  experts  k  etre  nomm^s  par  lui  et  le  proprietairo  de  la  chauss^e^  et  i  dSfaut 
par  Fun  d'eux  d'en  nommer,  par  Tun  das  experts  da  la  municipality  ^  Itre  desi- 
gQ§  par  le  prafet  du  comte,  lesquels  experts,  an  ^raluant  ces  donimages  et  fiiant 
uue  indemnitee  peuvent,  3*il  y  a  lieuj  etablir  one  compensation  en  tout  ou  en 
partie,  avec  la  plus-value  qui  pent  resulter  i  niumeubla  du  voisin,  par  relablisae- 
ment  da  cas  naoulins.  Cela  fait,  et  a  defaut  du  paiement  de  ces  dom mages  ainsi 
c^jnatatas  et  fixas,  dans  les  six  mois  de  la  date  du  rapport  des  experta^  avac 
liater&t  legaL  k  compter  da  la  dite  date,  le  voisin  a  alora  le  droit  da  poursuivra 
pour  le  recouvrement  du  montant  dcja  Jixe  de  ces  dommagea  avec  intei'^t,  et 
pour  faire  dfmolir  la  cbaus^ee,  ou  so  faire  aut-orieer  4  la  demolir  aux  fraia  et 
depeng  du  propriatalre.  Le  voisin  n'a  pas  droit  d'action  centre  le  pmpri^taire^ 
pour  faira  cons  later  s'il  a  ou  non  souSart  des  domniagesy  et  a'il  y  en  a,  a  combien 
ilt  ae  montant^  attendu  qua  Facte  sus-mentlonne  prascrit  un  mode  difl^rent  de  le 
faire,  et  il  na  peut  demand er  la  demolition  da  la  chauirsea  qu'en  autanfe  qu'il  aura 
etS  constate  par  das  experts  qu^il  a  droit  a  das  dommages,  que  cea  dommages 
saront  %te  evaluSij^  et  qu'ils  n^auront  pas  atS  payes^  avec  Fini^ret  legal,  dans  les 
six  mois  da  la  data  du  rapport  das  a  it  parts.— Superior  Court — Biais  vs  Augtr^  3 
li  L,  p.  272. 

!5.  Lea  pouvoira  donnes  a  una  corporation  de  faire  un  aquaduc  et  toua  lea 
tiavaux  n^aessairas  pour  introduira  Faau  dans  une  lacalite;  na  lui  donnent  pas  le 
droit  da  faire  das  constructions  uuisi bias  a  la  navigation  sur  una  riviere  navigable. 
Pour  ^e  plaindre  de  semblables  constructions,  un  simple  particulier  dott  etablir 
Cjull  soufFra  un  prejudice  direct  et  imrnadiat  et  la  cour  na  prandra  pas  en  consi- 
deration de  pr6tendus  dommages  futurs  et  ^venttials.^ — DoKiojr^  J.^ — Bell  tfs  Cor- 
poraiion  de  Quibecj  2  Q.  L,  K*j  p.  305. 

16.  Action  for  obstructing  &  navigable  river.  Per  curiam^  no  peraon  can 
obstruct  a  navigable  river  with  impunity,  and  plaintiff  was  awarded  <£ 50  for  injury 
donehis  raft.  The  removal  not  ordered,  aa  the  obstruction  became  more  properly 
the  object  of  public  proaecution,  and  that  part  of  demand  dismiased.^ — Sur^REOH 
Court.— 5fein  vs  Seath,  3  R.  L.,  p,  457. 

17.  Qu'un  proprietaire  n'a  pas  la  droit  d'^riger  aur  une  riviere  una  chauBi^e, 
&boutiasant  sur  la  terra  du  proprietaire  riverain  du  cote  oppose  de  la  riviere. 
Que  le  proprietaire  de  la  terre  sur  laqualle  vient  aboutir  une  telle  chauaa^e, 
a  le  droit  d'an  obtenir  la  dimohtion  depuis  sa  rive,  inclusiyamaiitj  jusqu'au  fil  de 
Teat],  c'est-i-dire,  jusqu'au  miheu  de  la  riviere,  telle  rlvi^ra  etant  ni  navigable  ni 

flottable  autrement  qu'A  buches  perdues Papixbau,  J.^ —  Geoffrey  vb  Beau^oUilf 

9  L  K,  p.  402. 

18.  ITiird  parties  have  the  right  under  C.  S.  U,  C.  cap.  48,b  ac*  15  (12  Vict. 
cap  87,  sec,  5]  to  float  loga  down  a  river  which  haa  been  rendered  floatable  only 
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by  the  improvement,  effected  by  a  rivarian  proprietor — Pkivt  Council. — Caldwell 

&  McLaren,  9  App.  Cas.,  p.  392,  28  L.  C.  J.,  p.  240 — Supreme  Court 8  S.  C.  R., 

p.  435,  5  L.  N.,  p.  393. 

19.  Que  sur  une  rividre  propre  &  la  descente  de  billots  &  bdches  perdues  etsur 
laquelle  sont  construits  des  ecluses,  quais  et  autres  travdux,  les  propri6taire3  des 
boluses  doivent  ne  pas  entraver  la  libre  descente  des  billots,  de  m§me  que  ceux 
qui  opdrent  la  descente  de  billots  sont  tenus  de  coniuire  ceux-ci  de  manidre  d.  ne 

pas  endommager  les  Ecluses  construites  sur  la  riviere Q.  B  — King  S  Ouellet, 

14R.  L.,  p.  331. 

20.  The  proprietors  of  inferior  lands  on  a  stream  have  an  action  of  damages 
against  the  proprietor  of  the  superior  lands,  for  any  interference  with  the  flow  of 
water  which  aggravates  the  servitude  to  which  the  inferior  lands  are  subject — 
Q.  B. Coumoyer-Paulet  ds  GuSvremont,  7  L.  N.,  p.  308. 

21.  Que  le  Statut  19  et  20  V.,  c.  104,  qui  permet  aux  propri6taires  Pexploita- 
tion  des  cours  d'eau  sur  leur  terre,  pour  y  construire  des  moulins  et  des  6cluses, 
cr6e  une  servitude  legale  sur  les  terres  voisines,  sur  lesquelles  les  ecluses  font 
refluer  les  eaux.  Leurs  propri6taires  n'ont  droit  qu^a  une  indemnity  ]  ils  ne  peu- 
vent  obtenir  la  demolition  des  travaux  que  si  Pindemnite  en  compensation  n'a 

pas  6t6  pay6e,  et  que  cette  exploitation' ne  constitue  pas  un  delit C.  R. — Jean 

08  Gauthierj  5  Q.  L.  R.,  p.  138. 

22.  Que  celui  qui  a  fait  construire  la  ou  il  existe  d^ja  une  ecluse  temporaire, 
une  autre  Ecluse  permanente  et  plus  elevee  que  la  premiere,  est  responsable  des 
dommages  qu'il  cause  au  proprietaire  dont  les  terres  sont  inond^es  par  I'effet  de 
cette  ecluse.  Que  cette  responsabilite  existe  encore  que  le  plaignant  aurait  lui- 
meme  cede  Timmeuble  ou  etait  situee  la  premidre  Ecluse,  avec  la  faculte  au  ces- 
sionnaire  d'y  construire  une  ecluse  pour  le  fonctionnement  d'une  scierie.  Que  celui 
qui  a  fait  construire  une  chauss^e  permanente,  Id.  ou  il  n'en  existait  que  tempo- 
rairement,  est  responsable  pour  les  dommages  qu'il  cause  annuellement  au  pro- 
prietaire dont  les  terres  sont  inondees  par  Teffet  de  cette  chaussee — Q.  B — Car- 
ter &  Breakey,  15  R.  L.,  p.  513 Casault,  J —  7  Q.  L.  R.,  p.  286. 

This  judgment  was  reversed,  however,  on  an  unpleaded  question  of  pres- 
cription in  the  Supreme  Court  j  C.  D.,  p.  258. 

23.  Que  le  proprietaire  d*un  moulin  qui  fait  marcher  les  eaux  d'une  riviere 
non-flottable,  a  une  action  pour  les  dommages  que  lui  cause  la  retenue  des  eaux 
par  Ecluses,  pour  les  besoins  d'un  moulin  de  construction  plus  recente,  en  amont 
de  la  mdme  rividre C.  R — Proulx  vs  Tremblay,  7  Q.  L.  R.,  p.  353. 

24.  Que  celui  dont  la  propri6te  horde  une  eau  courante,  ne  faisant  pas  partie 
du  domaine  public,  pent  utiliser  et  exploiter  cette  eau  en  y  construisant  une 
chaussee  d'une  hauteur  suffisante  pour  faire  marcher  le  moulin  qu'il  a  construit 
sur  sa  propri^te  :  et,  qun  le  proprietaire  d  un  moulin  superieur,  auquel  ces  tra- 
vaux nuisent,  en  y  faisant  refluer  les  eaux,  ne  pent  demander  qu'une  indemnity, 
et  n'a  droit  a  la  demolition  des  travaux  qu'^  defaut  du  paiement  de  Pindemnit^. — 
C.  IL—Demers  vs  Germain^  11  Q.  L.  R,  p.  143,  14  R.  L.,  p.  369. 

25.  In  this  case  the  Appellant  was  ordered  to  lower  his  embankment  on  the 
river,  as  the  construction  of  it  interfered  with  the  working  of  a  mill  higher  up  the 
river Q.  B Bougie  &  Bymons,  4  Q.  B.  R.,  p.  223. 

26.  That  where  the  proprietor  of  a  tannery,  for  the  purpose  of  his  industry, 
makes  such  use  of  a  water-course  as  to  render  the  water  unflt  for  domestic  pur- 
poses and  dangerous  to  health,  and  to  deprive  the  proprietors  of  the  land  border- 
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ing  on  such  stream  of  the  use  and  enjoyment  of  same,  damages  ($500  in  this 
case)  will  be  granted  against  him,  and  also  an  injunction  restraining  him  from 
such  misuse  of  the  stream.— Johnson,  J —  Weir  vs  Claude^  M.  L.  R.,  2  S.  C,  p. 
326,  31  L.  C.  J.,  p.  39.  (Reversed  in  Appeal,  32  L.  C.  J.,  p.  213,  but  carried  to  the 
Supreme  Court). 

27.  Depuis  au  deld.  de  trente  ans,  au  moyen  d'une  saign^e  pratiqu^e  dans  la 
Rividre  PortJoli  en  amont  du  terrain  du  demandeur,  le  d6fendeur  d6toumait, 
sans  la  rendre  ensuite  k  son  cours  naturel,  et  au  prejudice  du  demandeur,  une 
partie  des  eaux  de  la  dite  rividre.  Le  demandeur  Pa  poursuivi  au  moyen  d'une 
action  n^gatoire  pour  faire  cesser  ce  d6toumement — Jugi :  Que  le  d^fendeur 
n'ayant  pour  justifier  Pexercicede  cette  servitude  aucun  titre^manant  du  deman- 
deur ou  de  ses  auteurs,  le  d^tournement  qu'il  faisait  6tait  illegal  et  defense  lui  est 
faite  de  continuer  rezercice  de  la  dite  servitude  et  ordre  lui  est  donn6  de  faire 
toos  les  travaux  requis  pour  rendre  au  cours  naturel  toutes  les  eauz  de  la  dite 
rividre. — Angers,  J.^Bilanger  vs  Dupontj  13  Q.  L.  R.,  p.  115. 

28.  He  who  constructs  a  dam  upon  a  floatable  river  is  liable  in  damages  to  the 
owner  of  the  land  on  a  higher  level  which  may  be  flooded  by  reason  of  such  dam, 
but  such  owner  cannot  demand  the  unconditional  demolition  of  the  dam.  The  pro- 
vision of  chapter  51  C.  S.  L.  C,  apply  to 'floatable  as  well  as  non-floatable  rivers 
and  a  dam,  not  actually  working  the  river,  but  constructed  to  provide  a  reserved 
supply  of  water  for  the  mill-dam,  will  be  held  an  'improvement''  under  the 
terms  of  the  statute — Q.  B — (Jurrie  &  Adams^  14  Q.  L.  R.,  p.  169. 

504*  Every  proprietor  may  oblige  his  neighbour  to  settle  the 
boundaries  between  their  contiguous  lands. 

The  costs  of  so  doing  are  common ;  those  of  the  suit,  in  case  of 
contestation,  are  in  the  discretion  of  the  court. — Cod.  L.  5,  Gonimuni 
dividundo  ;  Pothier,  Socidtiy  231-2-3 ;  1  Foumel,  Voisinage,  p.  240 ; 
3  N.  Den.,  vo.  Bornage,  p.  654-5  ;  2  Bousquet,  pp.  134  etseq. ;  2  Male- 
ville.  p.  93  ;  5  Pand.  Fran9.,  p.  379 ;  3  Toullier,  n.  180  ;  1  Pardessus, 
Servitudes,  n.  129 ;  3  Sebire  et  Carteret,  p.  250 ;  Millet,  Bornage,  p. 
552  ;  Solon,  Servitudes,  p.  87,  n.  78  ;  C.  N.,  646.  [I.  485.] 

DECISIONS 1.  Evidence  of  an  existing  borne  without  further  testimony 

affords  no  proof  of  title  of  any  description — K.  B — Thihault  vs  Raneourt,  I  R. 
de  L^  p.  354. 

2.  In  homage  the  defendant  may  claim  and  prove  title  by  prescription  and 
possession  outre  son  Hire ;  but  he  cannot  claim  conire  son  litre — K.  B. — Th6riault 
vs  Leelere,  1  R.  de  L.,  p.  354. 

3.  The  action  of  homage  cannot  be  maintained  if  the  lands  of  the  plaintiff 
and  defendant  are  separated  by  a  public  highway. — ^K.  B. — Blanchet  vs  Johin,  I 
R.  de  L,  p.  354. 

4.  The  defendant  in  an  action  of  homage,  if  he  holds  in  right  of  another,  must 
set  forth  the  fact  by  exception,  and  the  name  and  residence  of  the  person  for 
whom  he  holds. — K.  B. — For  tier  vs  Rhinhart,  1  R.  de  L.,  p.  354. 

5.  II  y  a  lieu  a  une  demande  en  homage  entre  voisins,  lorsque  les  traces  d'un 
premier  homage  et  placement  de  homes  ont  disparu,  les  terrains  n'^tant  divises 
que  par  une  cl6ture  d'embarras. — Q.  B. — Lanouette  d:  Jackson^  7  L.  C.  R.,  p.  36t^  ' 
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6.  Dans  une  action  en  homage  le  d^fendeur  ne  pent  Stre  condamn^  d.  contrain- 
dre  868  yoi8in8  &  borner  aveo  lui,  etun  all^gu^  et  des  conclusions  d.  cet  effet  seront 
renvoySs  sur  defense  au  fond  en  droit — Chabot,  J. — Fradei  vs  Labreequey  8  L. 
C.  R.,p.2l8. 

7.  In  an  action  en  homage^  the  existence  of  a  fence  between  the  two  proper- 
ties for  upwards  of  30  years  before  action  brought,  entitles  the  defendant  to  claim 
such  fence  as  the  legal  boundary  or  division  line  between  the  properties.  Al- 
though such  fence  be  so  constructed  as  to  form  an  irregular  encroachment  on  the 
plaintifiTs  land,  to  the  depth  of  about  7  feet  by 'about  48  feet  only  in  length  along 
a  portion  of  the  line  of  division  between  the  properties,  and  although  the  title 
deed  of  the  defendant  and  the  title  deeds  of  all  his  auieurs,  show  the  line  of  divi- 
sion between  the  properties  to  be  a  straight  line,  throughout  its  entire  length ' 
and  are  silent  as  to  the  encroachment,  and  although  defen<iant*s  possession  only 
dates  back  a  little  over  4  years,  he  nevertheless  can  avail  himself  of  the  posses- 
sion up  to  the  fence,  of  all  those  from  whom  he  derives  title  to  the  property  des- 
cribed in  the  deeds.  Verbal  evidence,  to  the  effect  that  the  fence  had  been  for 
upwards  of  30  years  in  the  same  line  as  it  was  at  the  time  of  the  action,  is  suffi  - 
cient,  although  it  be  proved  that  such  fence  was  entirely  destroyed  by  fire  and 
remained  destroyed  for  upwards  ofa  year,*  and  none  of  the  witnesses  testify  to  hav- 
ing seen  a  vestige  of  the  old  fence  after  the  fire,  or  to  having  been  present  when 
the  new  fence  was  built — Q.  B. — Eglaugh  &  Montreal  General  Hospital^  12  L.  C. 
J.  p.  39. 

8.  Une  action  en  homage  alleguant  que  le  ddfendeur  est  voisin  d'un  cdt6  ser;^ 
maintenue,  mftme  s'il  est  prouv6  que  le  d^fendeur  n'est  voisin  que  d'un  autre 
c6t6  de  la  terre  du  demandeur.  Le  d^fendeur  qui,  dans  une  action  en  homage, 
plaide  par  une  defense  en  fait,  sera  condamne  aux  frais.  L'arpenteur  n'est  pas 
tenu  dans  un  rapport  sur  action  en  homage,  de  constater  que  les  parties  ont 
8ign6  ou  ont  et6  requises  de  le  faire. — Q.  B — Bouffard  &  Nadeau^  8  R.  L.,  p.  321. 

9.  In  an  action  en  bomag e,where  a  division  fence  had  existed  for  upwards  o^ 
thirty  years  between  the  properties  to  be  born^esj  and  one  of  the  parties  had  en' 
joyed  his  possession  "yVanc^emcn/,  pvbliquement  et  sans  inqui^tation"  for  that 
period,  he  had  a  right  to  demand  that  the  boundary  be  drawn  according  to  his 
line. — ^Torrance,  J — Pattenaude  vs  Charron^  17  L.  C.  J.,  p.  85. 

10.  Si  les  homes  d'un  heritage  ne  sont  pas  stabiles,  le  propri^taire  qui  se 
plaint  d^empidtement  d*^  la  part  de  son  voisin,  doit  avoir  recours  k  Taction  en 
homage  et  non  a  Taction  au  petitoire — Q.  B — Graham  &  Kempley,  2  R.  C,  p.  106. 

11.  Witnesses  examined  before  a  properly  appointed  arpea^eureafper/ cannot 
be  heard  as  witnesses  before  the  Court,  without  permission. — ^Meredith,  J. — 
Plante  vs  Legendre,  6  Q.  L.  R.,  p.  201. 

12.  Que  le  jugement  interlocutoire  dans  une  action  en  homage,  ordonnant  le 
homage,  doit  in  liquer  I'endroit  oil  les  homes  doivent  dtre  plac^es,  et  qu'un  arpen- 
teur  qui  procdde  a  tirer  une  ligne  de  division  et  placer  des  homes  entre  les  pro- 
printed  respectives  des  parties  dans  une  action  en  homage,  doit  proceder  avec  le 
consentement  des  parties,  et  il  doit  observer  les  formalit^s  requises  par  la  loi  si 
le  jugement  n'ordonne  pas  le  homage  k  un  endroit  determine  et  s'il  n*y  a  pas  eu 

de  rapport  pr^alable  pour  constater  oil  le  homage  devait  fitre  fait Q.  B. — Brotcn 

&  Perkins,  10  R.  L.,  p.  427,  6  Q.  L.  R.,  p.  143. 

13.  Various  questions  of  procedure  in  bornage  cases  decided Mathibu,  J. — 

Forest  vs  Heathers,  1 1  R.  L.,  p.  7. 
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14.  Different  questions  in  homage  cases  decided, — Q.B LoiselleS  ParadiSj 

1  Q.  B.  R,  p.  264. 

15.  Que  surune  action  en  homage  les  parties  ont  le  droit  de  faire  UDe  preuve 
orale  et  par  litres,  mSme  aprds  le  rapport  de  I'arpenteur  charg6  de  verifier  les 
limites  des  heritages  des  parties,  surtout  si  ce  rapport  reconnait  Pexistence  de 
deux  lignes  et  n'etablit  pas,  k  la  satisfaction  de  la  Cour,  quelle  est  celle  des  deux 
qui  doit  ^tre  suivie Q.  B Boisvert  S:  Mastine^  3  Q.  B.  R.,  p.  72. 

16.  The  sugary  in  question  was  situated  on  a  lot  of  land  whereof  the  Plaintiff 
was  proprietor  of  the  South  half  and  the  Defendant  of  the  North  half,  there  being 
no  boundary  between  the  two  half  lots.  Held :  —  That  the  Plaintiff  having 
l^eaceably  enjoyed  his  property  for  seventeen  years,  was  under  no  obhgation  to 
bring  an  action  en  homage  but  when  dispossessed  by  defen<iant  he  could  proceed 
en  r^tigrande. — C.  R — Gerbeau  vs  BlaiSy  7  Q.  L.  R.,  p.  13. 

17.  Que  toutes  les  depenses  de  I'instance  rendue  necessaire  par  les  pretentions 
de  I'une  des  parties,  doivent  Hre  mises  exclusivement  k  sa  charge,  quoiqu'elle  ne 
86  soit  pas  autrement  refus^e  au  bornage,  et  qu'elle  n'ait  pas  plaide  k  Taction,  et 
que  les  frais  d'expertise  et  de  bornage  sont  les  seuls  qui  doivent  etre  Sgalement 
partag6s.— C.  R.— /?oy  vs  Gagnon,  7  Q.  L.  R.,  p.  207. 

18.  Que  les  frais  de  I'instance  en  bornage  ne  doivent  pas  Strepartag6s  entre 
les  parties  en  litige,  mais  quails  doivent  etre  support^s  enentier  par  celui  qui  s'est 
refuse  4  un  bornage  k  Tamiable  ou  qui  I'a  rendu  impossible  par  des  pretentions 
que  rejettelejugement — Casault,  J Bilavgervs  Girouxj  9  Q.  L.  R.,  p.  249. 

19.  Que  le  vendeur  k  r^mere  qui  a  resteen  possession,  a  continued  se  faire 
passer  pour  le  propri^taire,  en  a  exerce  les  droits  et  est  publiquement  reconnu 
comme  tel,  ne  pent  etre  mis  hors  de  cause,  sur  une  action  en  bornage,  par  le  pro- 
prietaire,  qu'en  payant  les  frais  d'action.  Que  le  vendeur  k  rem^re  conserve  un 
jus  in  re  dans  la  chose  vendue,  et  que  le  voisin  peut  le  joindre  a  I'acheteur  dans 

une  demande  en  bornage — Casault,  J — Lemieux  vs  Lemieux^  10  Q.  L.  R.,  p.  365. 

20.  Qu'une  motion  demandant  Thomologation  d'an  rapport  d'arpenteur  ex- 
pert dans  une  auction  en  bornage,  de  m^me  que  la  motion  demandant  rhomologfl' 
tion  du  proeefi' verbal,  doit  etre  aigni^ee  a taparde adverse,  arecle delai  ordinaire, 

quAnd  m§me  la  parti e  adverse  n'a  paa  plaide  a  Tiictian ^Q.  B Blaekhum  & 

Blackburn.  1 1  Q,  L.  R.,  p,  3U5, 

2L  The  buyer  of  an  immoveable  property,  when  sued  in  an  action  en  homage^ 
containing  at  the  same  time  petitory  conclusions  has  a  right  to  proceed  en 
<jarantie  against  the  vendor C,  R Blaekburn  vs  Blackburn,  )  i  Q.  L.  R.,  p.  170, 

22.  Que  lorsqoe  la  posaession  dedeusc  proprietes  voisitjes  ii^efet  pas  determines 
et  rendue  certaine  par  dea  marques  visibles  et  fi:3£e8,  le  seul  recours  de  leurs  poa^ 
tes^seura  a  litres  de  projiiletaires,  es^t  en  bornagej  et  que  I'action  eti  complainte 
pour  empietements  doit  etre  renvoyee.-^C  ll.—^LaGroix  vs  Ross^  1 1  Q.  L.R,j  p.  78 1 

23.  Que  loTsqu'une  piopriete  a  deja  etebornee,afrabcommunaetducoDflen* 
tement  des  deux  parties,  leaquelles  ont  slgne  le  pi  oees- verbal^  lune  de  cea  parties 
ne  pourra  demander  k  son  voisin  un  nouveau  bornage,  sans  allegner  des  raisons 
i#tieusea  montrant  rinauffisance  ou  rirr^gulanie  du  premier.— C.  H^^^Nadeau  vs 
St  Jacques,  M.  L  K,  1  H.  C  ,  p.  302,  13  R.  L,  p.  32L 

2i.  Que  la  partie  poursuLvie  en  bornage  seracondamn6e4payerseuIe  tousles 
fmiB  de  Faction,  nonobstant  sa  declaration  qu  elle  est  pr§t©  a  borner  suiiratit 
rordPB  d©  1ft  cour.«.Q.  B.— Thornton  (£  Trudel^  30  L.  C.  J.,  p.  202,  14  R.  L.,  p.  286. 

25.  Que  pour  maintenir  une  action  en  bornage,  il  faut  que  le  Demandeur 
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prouve  son  droit  de  propria t^  ou  au  moins  sa  possession  civile Q.  B. — Mann  A 

Hogan^n  R.  L.,  p.  334. 

25.  Que  dans  une  action  en  bornage,  si  Tun  des  voisins  a  trop  de  terrain  et 
Pautre  pas  assez,  il  faut  parfaire,  sauf  toujours  Texception  de  prescription,  la  part 
de  ce  dernier  avec  Texc^dant  du  premier.  Que  oelui  qui  jouit  d'une  contenance 
aussi  ^tendue  que  celle  mentionn6e  dans  son  titre,  ne  peut  opposer  k  son  voisin, 
qui  le  pour»uit  en  homage,  que  la  ligne  veritable  entre  lui  et  son  autre  voisin 
n'est  pas  la  ligne  veritable,  vO  que  ce  dernier  n'a  pas  la  terre  mentionnee  dans 
son  titre,  s'il  ne  met  pas  son  autre  voisin  en  cause  pour  donstater  cela. — 
Mathieu,  J.~  Boulei  vs  Bourdon^  12  R.  L.,  p.  121. 

26.  Que  si,  aprds  Tinstitution  d'une  action  en  bornage,  les  parties  font  un 
compromis  et  un  bomage  k  Tamiable,  il  ne  sera  plus  fait  de  procSd^s  dans  la  cause. 
— Superior  Court.— (Judge's  name  not  given.)   McFaul  vs  McFaulj  12  R.  L.,  p.  597. 

27.  Les  auteurs  des  appelants  ont  achete  un  certain  lopin  de  terre  (location 
minidre)  decrit  dans  Tacte  par  superficie  et  par  tenants  et  about issant^  '^  avec  la 
'<  faculte  de  changer  la  course  des  lignes  et  bornes,  sans  en  augmenter  I'^tendue 
**  en  suivant  la  course  de  la  veine  de  quartz.''  Jvot : — Que,  si  ces  auteurs  ont 
exerc6  cette  faculty  de  changer  la  course  des  dites  lignes  et  homes  et  ont  fait 
dresser  un  plan  et  pos§  des  homes  en  consequence,  les  arpenteurs  experts  nom- 
m6s  en  justice  pour  homer  le  dit  lopin  doivent  suivre  ces  meipes  plans  et  bor- 
nes Q.  B Mc Arthur  &  Browrij  13  Q.  L.  R.,  p.  168. 

(This  case  has  been  carried  to  the  Supreme  Court). 

28.  The  omission  by  a  surveyor  to  annex  to  his  official  report  the  exhibits 
produced  by  the  parties  is  not  a  cause  of  nullity  and  he  may  be  ordered  to  rec- 
tify the  omission. — Q.  B. — Pacaud  S:  Lea  (Juris  et  Marg,  de  VOSuvre  et  Fab.  de  la 
Par.  de  St.  Eus^be  de  Stanfold,  16  R,  L.,  p.  104. 

29.  Que  lorsque,  dans  une  action  en  homage,  deux  arpenteurs  sont  nommes 
experts,  pour  faire  un  plan  des  heritages  des  parties  et  indiquers  leurs  preten- 
tions respectives,  un  de  ces  arpenteurs  peut,  outre  le  rapport  conjoint  fait  avec 
I'autre,  faire  un  rapport  special,  ot  que  ce  rapport  special  ne  sera  pas  rejet4, 
comme  irr^gulier,  s'il  contient  des  explications  n6cessaires  pour  permettre  au 
tribunal  de  determiner  la  position  de  la  ligne  qui  doit  diviser  les  heritages. 
Que  le  placement,  par  arpenteur,  de  deux  homes  avec  proces-verbal,  dans 
une  ligne,  pour  en  determiner  la  course  ou  alignemeut  indique,  d'une  mani^re 
permanente,  la  ligne  qui  doit  diviser  ces  terrains,  non  seulement  a  I'endroit  oCi  se 
trouve  les  dites  borne",  mais  sur  toute  la  profondeur  des  heritages,  et  qu'&  moins 
d*une  possession  contraire  etablie,  la  possession  du  terrain,  jusqu'aux  homes,  sup- 
pose la  possession  sur  toute  la  profondeur  des  lots  jusqu'^  la  ligne  dont  les  dites 
homes  indiquent  la  course,  et  que  cette  possebsion  presumee  peut  servir  de  base 
k  la  prescription.  Que  lorsque,  dans  une  action  en  homage,  il  est  constats,  par 
la  preuve,  que  les  parties  ne  pouvaient  s'entendre,  pour  horner  leurs  heritages,  et 
que,  dans  I'interet  dea  deux,  il  etait  necessaire  que  Pune  ou  Tautre  d'entre  elles 
eOt  recours  a  une  action  en  homage,  les  frais  de  Paction  en  bomage,  tant  sur  la 
demande  que  sur  la  defense,  doivent  etre  consideres  comme  frais  necessaires  faits 
dans  Pinteret  des  deux  parties  et  etre  divises  egalement  entre  elles. — Q.  B. — 
Cormier  A  Leblanc,  16  R.  L.,  p.  288,  14  Q.  L.  R.,  p.  247. 

505«  Every  proprietor  may  oblige  his  neighbour  to  make  in 
equal  portions  or  at  common  expense,  between  their  respective  lands. 
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a  fence,  or  other  sufficient  kind  of  separation  according  to  the  custom, 
the  regulations  and  the  situation  of  the  locality.  —  2  Edits  et  Ord., 
pp.  272,  424  ;  13  et  14  Vict.,  c.  40,  sec.  2-9  ;  C.  S.  L.  C,  c,  26,  ss.  32, 
33;  Paris,  art.  209-213 ;  o  Pand.  Franc;.,  pp.  394  et  seq.,  2  Maleville, 
93-4;  Pothier,  Coxit,  d'Orl.,  Int.  an  tit  5 ;  3  Guyot,  Rep.  vo.  Gl6ture, 
pp.  596  et  seq. ;  4  N.  Den.,  vo.  Clos,  p.  571  et  seq. ;  C.  N.,  647,  648. 
[I.  485.] 

DECISIONS  : — I.  The  194th  article  of  the  custom  enables  a  proprietor  to 
compel  his  neighbour  to  build  a  mur  mitoyen  between  them.  Therefore  where 
the  plaintiff  brought  his  action  in  assumpsit  for  money  laid  out  and  expended  in 
erecting  a  mur  mitoyen  with  his  neighbour's  implied  consent,  it  was  held  that  he 
was  entitled  to  recover. — K.  B. — Latouche  vs  Laiouche,  1  R.  de  L.,  p.  353. 

2.  L'art.  8  de  la  sect.  32  du  chap.  26  des  8.  R.  B.  C,  est  encore  en  force. — 
L'art  774  C.  M.  ne  d6truit  pas  les  rapports  de  voisinage,  et  sp^cialement  Tobliga- 
tion  de  clore  entre  voisins  dans  le  cas  pr6vu  par  le  dit  art.  8  cidessus  men' 
tionn6 Olivibr,  J. — Ayet  vs  Pelland,  5  R.  L.,  p.  279. 

3.  Que  le  propri6taire  d'une  terre,  renfermee  par  une  cloture,  qui  convient 
avec  son  voisin  6fi  faire  tirer  une  ligne  entre  leurs  heritages  respectifs,  ne  perd 
pas  pour  telle  convention  le  droit  a  Taction  possessoire,  pour  trouble  k  lui  cau86 
sur  sa  terre,  surtout,  si  la  ligne  qui  est  tir6e  n'est  pas  accept^e  par  le  demandeur. 
Que  le  voisin  dont  la  possession  est  publique  et  non  Equivoque  pendant  Tan 
et  jour,  a  droit  k  Taction  possessoire  en  complainte  contre  le  voisin  dont  Ja  terre 
est  separ^e  de  la  sienne  par  une  cldture  et  qui  le  trouble  dans  la  possession  de  sa 
terre  en  dedans  de  la  cldture. — Mathibu,  J Rohitaille  vs  Joly,  11  R.  L.,  p.  347. 


CHAPTER  SECOND. 

OF  SERVITUDES  ESTABLISHED   BY   LAW. 

KOO.  Servitudes  established  by  law  have  for  their  object  public 
utility  or  that  of  individuals.— C.  N.  649.  [I.  485.] 

DECISION  : — ^The  depreciation  caused  to  a  house,  by  stopping  one  end  of  the 
street  on  which  it  fronts,  is  not  an  interference  with  a  servitude  nor,  standing 

alone,  such  direct  and  immediate  damage  as  will  give  title  to  indemnity Privy 

CocnciLm — Mayor  of  Montreal  &  JDrummond,  22  L.  C.  J.,  p.  1,  1  App.  Cas.,  p.  384, 
R.  A.  C,  p.  1004. 

507.  Those  established  for  public  utility  have  for  their  object 
the  foot-ro€wl  or  tow-path  along  the  banks  of  navigable  or  floatable 
rivers,  the  construction  or  repair  of  roads  or  other  public  works. 

Whatever  concerns  this  kind  of  servitude  is  determined  by  par- 
ticular laws  or  regulations. — C.  N.,  650.  [I.  485.] 

DECISION  : — Expropriation,  by  Act  of  Parliament,  for  the  purpose  of  widen- 
ing a  street,  is  a  servitude  established  by  law. — Mathibu,  J. — Mesnard  vs  Earn- 
beau,  M.  L.  R.,  4  S.  C,  p.  25, 16  R.  L.,  p.  97. 


Digitized  by 


Google 


5418.  The  law  subjects  proprietors  to  different  ubligations  with 
regard  to  one  another  independently  of  any  stipulation.— C,  N,,  65L 
[I.  485.] 

1100*  Some  of  these  obligations  are  governed  by  the  laws  con- 
cerning municipalities  and  roads. 

The  others  rekte  to  division  walls  and  ditches,  to  cases  where  a 
connter-wal  I  is  necessary,  to  views  upon  the  property  of  a  neighbour, 
to  the  eaves  of  roofs,  and  to  rights  of  way.— -C,  N,»  (152.  [I.  485.] 

SECTION  !,— ^F  DIVISION  WALL8  AND  DITCHES,  AND  OP  CLEARANCE. 


iSlO-  Both  in  town  and  country,  w^alls  serving  for  separation 

between  buildings  up  to  the  required  heights,  or  between  yards  and 
gardens,  anrl  also  between  enclosed  fields,  are  presumed  to  be  coninion* 
if  there  l>e  no  title,  mark  or  other  legal  proof  to  the  contra^J^— Paris, 
211 ;  Lamoignon,  Arretm,  tit.  20,  art.  30  ;  Pothier,  Obi,  844  :  SomdU, 
201-6  J  Oil,  tit.  13.  art.  2134;  Merlin,  va  Afltoyennetl^l,  nn.  2-5; 
2  Malevilie,  05-6  ;  1  Detnante,  Ml ;  5  Pand,  Fran(;.,  404-5-7  ;  7  Locre. 
pp.  410  et  seq.  :  2  Mareade,  p.  575  ;  C.  N.,  65^,  [I.  4«5.] 

DECISIONS  :■ — K  if# toi/ en neM between  Bdjoining  properties  ia  a  presumptioti 
oflavv  which  Ltupoaea  upon  the  objector  the  nacefaity  of  rebutting  it.  RebuttiLl  can 
only  be  established  by  titles  or,  in  default  of  titles,  by  certain  marques.  In  the 
case  submitted  no  originul  titles  or  marques  exist  abowing  mifot/enneiiin  the  wall 
in  question,  iVt>H'?7ij7r>j/«ri7(e/<f  is  establi>^hed  by  title  between  the  plaintiff  and 
defeadnnts  whereby  the  lattei-  sthuit  the  plaintiff's  property  in  the  wftll*^ — Bao- 
GLEY,  ,J.^McKmzi€  f}s  Tilti,  12  L  C.  R.,  p.  257. 

2.  Freuve  teatimoniale  est  inadmiBsible  pour  Itablir  le  conaentement  clti 

voLsin  h  r^rection  et  au  placement  d'un  mur  iiiitoyen ,— ^icotte,  J Ltduc  tf» 

McShane,  29  L.  C.  J.,  p,  56, 

See  alio  cases  noted  at  C,  C-  520. 

51 1<  It  is  a  mark  that  a  wall  m  not  common  when  its  summit 

is  straight  and  plumh  with  the  facing  on  one  side,  and  on  the  other 
exliibits  an  inclined  plane ;  and  also  when  one  aide  only  has  a 
coping,  or  mouldings,  or  corbels  of  stone,  placed  there  in  bnilding  the 
wall. 

In  snch  cases  the  wall  ia  deemed  to  belong  exclusively  to  tlie 
proprietor  on  whose  side  are  the  eaves  or  the  corbels  and  mouldings, 
— -Paris,  214  ;  Desgodets,  p.  390  ;  1  Lepage,  pp.  43-4  ;  Lamoignon,  tit. 
73,  art  31  ;  5  Pand.  Fran^.,  p.  409  ;  2  Maleville,  pp.  96-7  ;  1  De- 
ma^te,  361 ;  2  Maixjad^  p.  577  ;  C.  N.,  654.     [L  487.] 


DECISION  : — A  right  of  mitoymineU  cannot  be  established  by  more  Terbal 
evideDce,  when  there  is  na  title  and  the  marks  on  the  vvall  do  Dot  indicate  any 
iuch  right. — Baoglet,  .1. — Rodier  vs  Tmfj  1  L.  C.  L  J,^  p.  70. 

512.  The  repairing  and  rebuilding  of  a  comraon  wall  are  char- 
geable to  all  those  who  have  any  right  in  it,  in  proportion  to  the 
right  of  each.— Parii^,  205 ;  Pothier,  SociSi  219,  220-2 ;  Desgodets, 
pp.  278  et  aeq. ;  3  Toullier,,  pp.  131-133 ;  Merlin,  vo.  MiioyennBti, 
§  2,  n.  1  ;  5  Pand.  Fran*;.,  pp.  409  et  seq, ;  C.  N.,  ^o,     [L  487.] 

DE€1SI0M  : — An  actton  for  money  paid  and  advaoced^  may  he  tuaintaltied 
by  a  proprietor  of  a  mur  mitoyen  against  hia  co- proprietor  for  hia  proportion  of 
the  9um  expended  in  the  repaira  of  the  walt^  if  the  latter  has  impliedly  acquies- 

ced  in  the  making  of  such  repairs K,  B* — Latoucke  va  EoUmanj  Stuart's  Hep., 

p,  151. 

513*  Nevertheless  every  co-proprietor  of  a  common  wall  may 
avoid  contributing  to  its  repair  and  rebuilding  by  abandoning  his 
share  in  the  wall  and  renouncing  his  right  of  malting  use  of  it,-^ 
Paris,  210 ;  Desgodets,  p.  377 ;  Pothier,  Socldt^  n.  221 ;  2  Marcade. 
pp.  37S-9 ;  2  Maleville,  p.  97  ;  5  Pand.  Fran^.,  p,  416 ;  C.  N.,  656. 
[I  487.] 

514*  Every  eo-proprietor  may  build  against  a  common  wall 

and  place  therein  joists  or  beams,  to  within  [four  inches]  of  the  wliole 
thickness  of  the  wall,  w^ithout  prejudice  to  the  right  which  the  neigh- 
bour has  to  force  him  to  reduce  the  beam  to  the  half  thickness  of  the 
wall,  in  case  he  should  himself  desire  to  put  beams  in  the  same  place, 
or  to  build  a  chimney  against  it. — ff  L.  52,  §  13,  Pro  soci-o;  L  12, 
Communi  dlvUlumh;  Paris,  198,  207,  208:  Orleans,  232 ;  Pothier, 
Soeiiti,  207-8-9 ;  Desgodets,  pp.  205  et  seq. ;  Lanioignon,  tit  20,  arts. 
36-7;  5  Pand.  Fran^.,  416 ;  2  Maleville,  98;  1  Lepage,  58;  7  Locr^ 
421 ;  a  N.,  657.     [L  487.] 


515.  Every  co-proprietor  may  raise  the  common  wall  at  will, 
but  at  his  own  cost,  upon  paying  an  indemnity  for  the  additional 
weight  imposed,  and  bearing  for  the  future  the  expense  of  keeping  it 
in  repair  above  the  height  which  is  common. 

The  indemnity  thus  payable  is  the  sixth  of  the  value  of  the 
superstructure. 

On  these  conditions  such  superstructure  becomes  the  exclusive 
property  of  him  who  built  it ;  but  it  remains,  as  to  the  right  of  view 
subject  to  the  rules  applicable  t^o  common  walls. — Paris,  195,  197  ;  2 
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Lauriere,  172 ;  Desgodets,  168,  194  ;  Lamoignon,  tit.  20,  art.  29  ; 
Pothier,  SocUti,  200,  212,  213,  222 ;  2  MaleviUe,  98-9 ;  5  Pand.  Fran9., 
418  ;  2  Marcad6,  579,  580  ;  C.  N.,  658.     [I  487.] 

DECISIONS  : — 1-  Que  lorsque  deux  propri^taires  riverains  ont  fait  une  cld- 
t,ure  mitoyenne,  chacun  pour  moiti^,  un  des  propria taires  a  le  droit  d'enlever  la 
cldture  faite  par  son  voisio  pour  la  remplacer  par  le  mur  de  sa  maison,  mais  que 
f^lans  ce  cas,  il  doit  remettre  la  cldture  qu^il  a  enlev6e  au  proprietaire  qu'il  Pavait 
fttite  ou  lui  en  payer  la  valeur  — ^Lo ranger,  J — Desjardins  vs  Rochorif  10  L.  N., 
p.  117. 

2.  Que  le  voisin  co-proprietaire  d'un  mur  mitoyen,  a  le  droit  d'exhausser  ce 
mur,  d,  ses  d^pens,  en  payant  PindemnitS  pour  la  charge  en  resultant,  et  que 
Tautre  voisin  ne  pent  pr6tendre  qu*en  agissant  ainsi,  il  s'est  illegalement  empar6 
de  ce  mur— Q.  B Peachy  &  O'Neill  13  R.  L.,  p.  45. 

510«  If  the  common  wall  be  not  in  a  condition  to  support  the 
superstructure,  he  who  wishes  to  raise  it  must  have  it  rebuilt  at  his 
own  cost,  and  the  excess  of  thickness  must  be  taken  on  his  own  side. 
— Paris,  195  ;  Desgodets  p.  174;  2  Lauriere,  173;  Pothier,  fifocie?^^, 
nn.  212,  215,  250,  252;  2  Marcad^,  p.  580;  5  Pand.  Fran9.,  419 ; 
C.  N.,  659.     [I.  487.] 

DECISIONS  : — 1.  No  damages  can  be  recovered  on  account  of  inconvenience 
and  loss  suffered  by  the  taking  down  and  rebuilding  of  a  mitoyen  wall,  when  such 
inconvenience  and  loss  are  the  necessary  consequence  of  the  taking  down  and  re- 
building of  the  wall,  and  when  all  proper  precautions  have  been  observed  and  no 
unnecessary  delay  or  neglect  has  taken  place.  Although  the  mitoyen  wall  may 
be  sufficient  for  the  existing  buildings,  yet,  if  it  be  insufficient  to  support  a  new 
edifice  which  one  of  the  two  neighbouring  proprietors  wishes  to  build,  the  party 
so  wishing  to  build  has  a  right  to  demolish  such  mitoyen  wall  and  rebuild  the 
»ame,  on  observing  the  formalities  in  that  behalf  by  law  required. — Q.  B — Lyman 
i:  Peck,  6  L.  C.  J.,  p.  214. 

2.  Plaintiff  sued  for  damages  for  loss  and  inconvenience  caused  by  the 
taking  down  and  rebuilding  of  a  mitoyen  wall.  It  being  proved  that  no  unneces- 
BRry  delay  or  neglect  had  taken  place,  the  action  was  dismissed. — C.  R. — Chau8s€ 
vs  Lareau,  4  L.  N.,  p.  351. 

51*7.  The  neighbour  who  has  not  contributed  to  the  superstruc- 
ture may  acquire  the  joint-ownership  of  it,  by  paying  half  of  the 
cost  thereof,  and  the  value  of  one  half  of  the  ground  used  for  the 
excess  of  thickness,  if  there  be  any. — Paris,  195  ;  Orleans,  237  ; 
Pothier,  Soci^te,  217,  252  ;  5  Pand.  Fran^.,  p.  419  ;  2  Maleville,  99  ;  2 
Marcad^,  580 ;  0.  N.,  660.     [I.  487  to  489.] 

518.  Every  owner  of  property  adjoining  a  wall,  has  the  privilege 
of  making  it  common  in  whole  or  in  part,  by  paying  to  the  proprietor 
of  the  wall  half  the  value  of  the  part  he  wishes  to  render  common. 
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and  half  the  value  of  the  ground  on  which  such  wall  i&  built.^ — Paris, 
194  ;  Pothier,  Socim,  247,  248,  250,  251,  254;  Cout,  d'OrL,  tit  13, 
art  235,  237  ;  Merlin,  vo,  Vite,  g  3,  n.  8  ;  5  Pand.  Fran^.,  pp.  420-1  ; 
2  Maread^,  581,     C,  N.,  mi.     [L  4H9.] 

DECISIONS  :^I-  An  owner  of  property  adjoining  a  wall  cannot  make  it 
common  unless  he  first  pays  to  the  proprietor  of  the  wall  half  the  value  of  the 
part  he  wishes  to  rentier  common^  and  half  the  value  of  the  ground  on  which 
such  wall  IB  builU  DemoHtioo  of  works  complete<J  may  properly  be  demanded  in 
a  petitory  action  for  the  recovery  of  property  ami  the  present  action  is  one  m  the 
nature  of  a  petitory  action. — Si^prbmb  Coctrt — Joyce  S  Hart^  1  8.  C,  R.j  p.  321. 

2.  JLa  facnltee  accoi'dee  par  rartlcle  661  C.  N-^a  toutproprietaire  joignantun 
mur  de  le  rend  re  mitoyen^  doit  etre  strictement  Hnnit^e  dans  son  exercice  au  caa 
expres^ment  pr§¥U  par  cet  article,  c'est-a-dire,  atj  cas  ou  I'heritage  dn  proprie- 
taireqtil  pretend  user  de  cette  faculte,  atteint  directement  au  mur  quUl  en  tend 
ainsi  riandre  mitoj'en.  Cette  facuUe  n'a  pas  lieu  des  lors  qu'il  e^dste  entra  le  mur 
ft  cet  heritage  un  cspace  de  terrain ^  quelque  mlnime  qu'il  soit|  et  sans  qu'il 
pui'iS'e  y  avoir  lieu  d' avoir  egard  tl  i^utilite  plus  ou  moins  grande  que  le  propria* 

taire  du  mur  peul  tirer  de  ce  terram Go  or  d'Apfkl  uk  BoRDEi^nx Stettzac  ^m 

C^ltinmu,  11  L.  N.,  p.  I4K 

^tfl.  One  neighbour  cannot  make  any  recess  in  the  body  of  a 
DHiiDion  wall,  nor  can  he  apply  or  rest  any  work  there,  without  the 
coasent  of  the  other,  or  on  hia  refusal,  without  having  caused  to  be 
settled  by  experts  the  necessary  means  to  prevent  the  new  work 
from  beint^  injurinns  to  the  rights  of  the  other.  —  Paris,  199,  203; 
OrMans,  231  ;  Pothier,  SocUti,  n.  218;  Desgodets,  218;  5  Pand. 
Frang.,  422  et  .seq. ;  2  Malevile,  09,  100-1  ;  C.  N.,  662.  [I  489.] 

DECISIONS  : — I>e  voisin  qui  construira  sur  un  inur  non  mitoyen,  appartenant 
^  son  vokin^  sera  tenn  de  demollr  la  b3,tisse  qii^il  aura  6rigee  sur  ce  mur,  iX  moins 
qup,  dans  un  delai  fixe  par  la  cour,  il  ne  prenne  les  moyen^  de  rendre  ce  mur 
mitoyen,  et  danB  tons  lea  cas,  il  sera  condamn^  k  des  dom  mages  en  vers  le  pro. 
pri^taire  du  mnr-^-Q.  E.^ — liar  I  ft  Joyte^  8  II,  L.,  p,  209. 

2»  When  a  person  made  a  hole  in  a  mitoyen  wall,  without  permission  of  his 
neigliboup  or  taking  the  legal  alternFitive  procedure^  he  was  ordered  to  restore  the 
w^  to  itM  original  eonditjon. — Q.  B Stephen  ^  Walker ^  6  L.  N.j  p.  286, 

il20*  Eveiy  person  may  oblige  his  neighbour,  in  incorporated 
cities  and  towns,  to  contribute  to  the  building  and  repair  of  the  fence- 
wall  separating  their  hou.nes,  yards  and  gardens  situated  in  the  said 
citie-s  and  towns,  to  a  height  of  ten  feet  from  the  f]froiind  or  the  level 
of  the  street,  inclnding  the  coping,  and  to  a  thickness  of  eighteen 
inches,  each  of  the  neigh Ijours  being  obliged  to  furnish  nine  inches  of 
ground  ;  saving  that  he  for  whom  such  thickness  is  not  sufficient  may 
add  to  it  at  his  own  cost  and  on  his  own  land. — Paris,  209 ;  Orleans, 
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236  ;  /  L.  35,  L.  36,  L.  37,  L.  39,  De  damno  infecto ;  Pothier,  SociitS, 
192,  223,  234  ;  Cout  d'OrL,  tit.  13,  art.  236  ;  Desgodets,  pp.  209,  236 ; 
5  Pand.  Francj.,  p.  432  ;  2  Maleville,  101-2  ;  Perrault,  Extraits  de 
la  Pr6vosU,  Quebec,  p.  73  ;  Ibid.,  Extraits,  Conseil  Sup.,  p.  33  ; 
C.  N.,  663.  [I.  489.] 

DECISIONS  : — I-  Avant  le  code,  le  propri6taire  qui  voulaitbfttir  dans  lallgne 
Beparant  son  heritage  de  celui  du  volsin  avait  le  droit  de  prendre  la  moiti6  de 
r^paisseur  de  son  mur  sur  le  terrain  voisin,  pourvu  que  P^paisseur  totale  da  mur 
n'exc6dat  pas  dix-huit  pouces,  et  cela  lors  m^me  qu^il  existait  d6j&  une  cldture 
en  boiss^parantles  deux  heritages — Q.  B. — Privosik  Perraultj  13  L.  C.  J.,  p.  106. 

2.  Le  droit  de  forcer  un  voisin  k  contribuer  au  mur  mi  toy  en,  ju8qu'4 
rh6berge,  c'est-s^-dire  dix  pieds  de  terre,  et  de  fournir  neuf  pouces  de  terrain  d,cet 
effet,  est  absolu  et  non  pas  soumis  k  la  condition  de  n^oessite,  ni  restreint  par  lea 

inconvenients  qui  peuvent  en  r^sulter  au  voisin — ^Q.  B Prioost  4r  Perraultf 

2  R.  L,  p.  109. 

3.  In  this  case  it  was  a  question  whether  the  wall  was  tnitoyen  or  not.  The 
wall  was  not  perpendicular  and  although  built  on  one  neighbour's  land,  yet  it 

leaned  over  the  other's  land.  It  was  held  not  to  be  mitoyen ^Q.  B Quinn  ds 

Udvc,  6  L.  N.,  p.  287. 

4.  Que  chacun  pent  contraindre  son  voisin  dans  les  cit6s  et  villes  incorpo- 
r^es  k  contribuer  k  la  construction  et  reparation  des  murs  de  cl6ture  faisant 
separation  de  leurs  maisons,  cours  et  jardins,  et  que  les  murs  de  cldtures  com- 
prennent  les  murs  qui  s^parent  les  logements.  Que  le  voisin  qui  veut  ainsi  cons- 
truire  un  mur  de  cldture  faisant  separation  de  sa  bd.tisse  d'avec  celle  de  son 
voisin,  n'est  pas  tenu  k  d'autre  formality  qu'&  une  simple  notification.  Que 
celui  qui  pour  construire  un  mur  de  division  d'entre  son  heritage  et  celui  de 
son  voisin,  est  oblige  de  d^molir  le  pignon  des  b&tisses  du  voisin,  doit  remettre 
les  lieux  dans  le  meme  etat  qu'ils  6taient  avant  qu'il  eut  commence  a  construire 
son  mur.  et  qu*il  est  responsable  des  dommages  qu'il  cause  au  voisin. — Mathiru, 
J. — Massivs  LeclerCf  12  R.  L.,  p.  557. 

5.  La  preuve  testimoniale  est  inadmissible  pour  etablir  le  consentement  du 
voisin  k  I'erection  et  au  placement  d'un  mur  mitoyen.  (See  C.  C.  510). — Siootte, 
J Leduc  V8  McShane,  29  L.  C.  J.,  p.  56. 

521.  [When  the  different  stories  of  a  house  belong  to  different 
proprietors,  if  their  titles  do  not  regulate  the  mode  of  repairing  and 
rebuilding,  it  must  be  done  as  follows  : 

All  the  proprietors  contribute  to  the  main  walls  and  the  roof, 
each  in  proportion  to  the  value  of  the  story  which  belongs  to  him  ; 

The  proprietor  of  each  story  makes  the  floor  under  him  ; 

The  proprietor  of  the  first  story  makes  the  stairs  which  lead  to 
it ;  the  proprietor  of  the  second  story  makes  the  stairs  which  lead 
from  the  first  to  his,  and  so  on.] — Orleans,  257 ;  Lamoignon,  tit.  20, 
art.  32 ;  2  Bousquet,  p.  146 ;  7  Locr6,  pp.  442  443 ;  2  Pand.  Fran?., 
436 ;  C.  N.,  664.  [I.  489.] 
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^Itft*  When  a  common  wall  or  a  house  is  rebuilt,  the  active  and 

passive  servitudes  continue  with  regard  to  the  new  wall  or  to  the  new 
house,  provided  they  are  not  rendered  more  onerous,  and  provided 
the  rebuilding  be  done  before  prescription  is  acquired. — 6  Pand. 
Fran?.,  p.  440  ;  7  Locr6,  p.  444;  C.  N.,  665.  [L  489.] 

93S*  All  ditches  between  neighbouring  properties  are  pre* 
sumed  to  be  common  if  there  be  no  title  nor  mark  to  the  contrary. — 
Pothier,  SociM,  224  ;  3  TouUier,  p.  154 ;  7  Locr^,  p,  445 ;  1  Maleville, 
104;  2  Marcade,  585  ;  C,  N.,  666    [L  489.] 

^IS-i*  When  the  embanknaent  or  tlie  earth  thrown  out  of  a  ditch 
is  only  on  one  side  of  it,  it  is  a  mark  that  the  ditch  is  not  common. — 
Pothier,  SmnM,  224  :  2  Bonsquet,  p.  149  ;  5  Pand,  Fran^\,  442  ;  C.  N., 
667.  [I.  489.] 

IS2t5«  A  ditch  is  presumed  to  belong  exclusively  to  him  on  whose 
side  the  earth  is  thrown  out. — Pothier,  Sociitdf  224 ;  3  Toullier,  p,  154; 

C.  R.  668.  [1491.] 

52G«  A  common  ditch  must  be  kept  at  common  expense.— Po- 
thier, Societe,  226  ;  Desgodets,  pp.  399  et  seq. ;  5  Pand.  Fran?.,  442  et 
seq.,-  7  Locr^,  447;  2  Maleville,  104;  2  Marcade,  585;  C.  N„  669. 
[L  49L] 

^WTm  Eveiy  hedge  w^hich  separates  land  is  reputed  to  Ije 
common,  unless  only  one  of  the  lands  isinclosedj  or  there  is  a  sufficient 
title  or  possession  to  the  contrary. — ^2  Coquille,  Qn^^t  298 ;  2  Mar- 
cade,  pp,  585  et  seij,;  Pothier,  >SoneV^,  nn.  225-6;  Lamoignon,  tit.  20, 
art  40 ;  Desgodets,  p.  384 ;  Merlin,  vo.  Haw,  n.  3 ;  3  Toullier,  pp,  154- 
.>6.  7  Locr4,  445  ;  1  Lepage,  219  ;  C.  N.,  670.  [L  491,] 

^^H^  No  neighbour  can  plant  trees  or  shrubs  or  allow  any  to 
grow  nearer  to  the  line  of  separation  than  the  distance  prescribed  by 
special  regulations,  or  by  established  and  recognized  usage ;  and  in 
default  of  such  regulations  and  usage,  such  disttinee  must  be  deter* 
mined  according  to  the  nature  of  the  trees  and  their  situation,  so  as 
not  to  injure  the  neighbour. — :^  L.  13,  Fin  reguad  ;  Desgodets,  p*  386, 
note  (1) ;  1  Guyot,  R^p.,  vo.  Arlrres,  561  ;  Lamoignon,  tit.  20,  art*  41  ; 
Pothier,  SociStl  n.  242  ;  Coid.  fVOrL,  tit.  13,  art.  259  ;  1  Fournel,  pp. 
134^7-8-9,  141  ;  N.  Deniz..  vQ.Arhres,  pp.  247-8 ;  1  Lepage,  224-5 ;  2 
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Bousquet,  150 ;  6  Pand.  Fran9.,  449  et  seq. ;  7  Locr6,  449  et  seq. ; 
Perrin,  Code  des  Constrvx^tions,  nn.  771  et  seq. ;  1  Sebire  et  Carteret 
vo.  Arbres,  p.  3 ;  2  Maleville,  104-5 ;  2  Marcad6,  p.  590 ;  C.  N.,  671. 
[I.  491.] 

DECISIONS: — 1.  Le  propriStaire  darbres  forestiers  croissant  sur  sa  pro- 
pri^t^,  en  existence  depuis  plus  de  trente  ans  et  avoisinant  son  copropri6taire, 
doit  6tre  maintenu  dans  la  possession  de  ces  arbres  dans  T^tat  dans  lequel  ils 
sont. — BerthbloT;  J. — Ferguson  vs  Joseph^  10  L.  C.  J.,  p.  333. 

2.  L'Schenillage  n^est  pas  obligatoire  en  ce  pays.  La  prescription  trentenaire 
s'applique  auz  arbres  plantes  sur  Ph^ritage  voisin  prds  de  la  cldture  de  division. 
Secus  des  branches  et  racines  de  ces  arbres. — Q.  B. — Ferguson  S  Joseph f  12  L.  C« 
J.,  p.  72. 

529*  Either  neighbour  may  require  that  any  trees  and  hedges 
which  contravene  the  preceding  article  be  uprooted. 

He  over  whose  property  the  branches  of  his  neighbour  s  trees 
extend,  although  the  trees  are  growing  at  the  prescribed  distance, 
may  compel  his  neighbour  to  cut  such  branches. 

If  the  roots  extend  upon  his  property,  he  has  a  right  to  cut  them 
himself.— jf  L.  1,  ^  1,  6,  7,  de  arbor,  ccedendis;  Coquille,  quest  274  ; 
Basnage,  sur  art.  608,  Gout,  de  Norm. ;  Fournel,  134  et  seq. ;  Pothier, 
Soc^V^^,  n.  243 ;  5  Pand.  Fran^.,  pp.  453  et  seq.;  Merlin,  vo.  Arbre, 
n.  6  ;  Maleville,  106 ;  C.  N.,  672.  [I  491.] 

530*  Trees  growing  in  a  common  hedge  are  common  as  the 
hedge  itself,  and  either  of  the  neighbours  has  a  right  to  have  them 
felled. — ffJu.  ISyFin.  reguruL]  L.  2,  de  arbor,  ccedendis;  Desgodets, 
386;  1  Fournel  149-154;  Pothier,  Socie^e,  n.  226;  1  Lepage,  pp.  228, 
231-2  ;  3  Toullier,  p.  157;  C.  N.,  673.  [I.  491.] 

S31*  Every  proprietor  or  occupier  of  land  in  a  state  of  cultiv- 
ation, contiguous  to  uncleared  land,  may  compel  the  proprietor  or 
occupier  of  the  latter  to  fell  all  trees  along  the  line  of  separation 
which  are  of  a  nature  to  injure  the  cultivated  land,  and  this  on  the 
whole  length,  and  on  the  breadth,  in  the  manner,  and  at  the  time 
determined  by  law,  by  regulations  having  force  of  law,  or  by  estab- 
lished and  recognized  usage. 

Trees,  however,  which  may  be  preserved  on  or  near  the  line, 
with  or  without  curtailing  the  branches  or  roots,  according  to  the 
three  last  preceding  articles,  are  excepted. 

Fruit  trees  and  maple  trees,  which  may  be  preserved  in  all  cases 
neai-  or  along  the  line,  but  are  subject  to  the  same  curtailing,  are  also 
excepted. 
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The  fine  for  any  contravention  does  not  free  one  from  the  necess- 
ity of  giving  the  clearance  ordered  by  a  competent  tribunal,  nor  from 
the  (jamages  actually  incurred  since  the  party  was  put  in  default. — 
C.  S.  L  C,  c.  26,  s.  17.  [I.  491.] 

SECTION     II.  —  OF    THE     DISTANCE    AND    THE    INTERMEDIATE    WORKS 
REQUIRED   FOR   CERTAIN   STRUCTURES. 

582.  The  following  provisions  are  established  for  incorporated 
cities  and  towns : 

1.  He  who  wishes  to  have  a  well  near  the  common  wall  or  that 
belonging  to  his  neighbour,  must  make  a  counter- wall  of  masonry  one 
foot  thick ; 

2.  He  who  wishes  to  have  a  privy  near  such  walls  must  make  a 
counter-wall  of  the  same  kind  [fifteen  inches]  thick ; 

If  however  there  be  a  well  opposite,  on  the  neighbouring  prop- 
erty, the  thickness  must  be  [twenty-one  inches  ;] 

3.  [When  the  well  or  privy  is  at  the  distance  from  the  wall 
determined  by  municipal  regulations  and  by  established  and  recog- 
nized usage,  such  counter-wall  is  no  longer  required.  If  there  be  no 
such  regulations  or  usage  the  distance  is  three  feet ;  ] 

4.  He  who  wishes  to  have  a  chimney,  or  a  hearth,  or  a  stable,  or 
a  store  for  salt  or  other  corrosive  substances,  near  a  common  wall  or 
wall  belonging  to  his  neighbour,  or  to  raise  the  ground  or  heap  earth 
against  it,  is  obliged  to  make  a  counter- wall  or  other  work,  the 
sufficiency  of  which  is  [determined  by  municipal  regulations,  by 
established  and  recognized  usage,  and,  in  default  of  any  such,  by  the 
courts  in  each  ceise  ;] 

5.  He  who  wishes  to  have  an  oven,  forge  or  furnace,  must  leave 
a  vacant  space  of  six  inches  between  his  own  wall  and  the  common 
wall  or  that  of  his  neighbour.  —  Paris,  118-122,  188-192 ;  C.  N.,  674. 
[I.  493.] 

DECISION  ; — ^The  Defendant  had  built  privies  against  the  murmiioyen  of  the 
Plaintiff,  his  neighbour,  and  the  filth  from  these  places  had  penetrated  and 
flowed  through  the  mur  mitoyen,  causing  a  disagreable  smell  in  the  Flaintiii^s 
premises.  The  Defendant  was  condemned  to  pay  £50  as  damages  and  also  ordered 
to  thoroughly  repair  the  mur  mitoyen — Q.B — Beaudry  S  Roy^  2  L.  C.  L.  J.,  p.  20. 

SECTION   III. — OF   VIEW  ON   THE  PROPERTY   OF   A  NEIGHBOUR. 

S88.  One  neighbour  cannot,  without  the  consent  of  the  other, 
make  in  a  common  wall  any  window  or  opening  of  any  kind  what- 
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ever,  not  even  those  with  fixed  gloss. — ff  L.  10,  De  servit  pi'wd.  urh ; 
L.  28,  Communi  dvmd. ;  Cod.,  L.  S,  De  seiidtuL  et  aqud ;  Paria,  1 99  ; 
Pothier,  Socidte,  nn.  217,  240;  Lamoignon,  tit  20,  art.  22  :  DesgodeU, 
pp.  218-224  ;  Orleans,  231  ;  Merlin,  Rdp,,  vo.  Vm,  g  3,  n.  9  :  2  Paud- 
Fran?.,  pp.  467-8 ;  7  Locre,  p,  455  ;  C.  N.,  675.  [I  495.] 

5^4*  The  proprietor  of  a  wall  which  in  not  common  adjoining 
the  land  of  another,  may  make  in  such  wall  lights  or  windows  with 
iron  gratings  and  fixed  glass,  that  is  to  say,  such  windows  must  be 
provided  with  an  iron  trellis  the  bars  of  which  are  not  more  than  four 
inches  apart,  and  a  window-saah  fastened  with  plaster  or  othen-Wse 
in  such  a  way  that  it  must  remain  closed.  ^ — f  L,  2*  De  ^ei'viL  pvf^d, 
urb.\  L.  26,  De  dam  no  infect o ;  Paris,  200,  201;  Orl^xns,  229;  La- 
moignon,  tit.  20,  art.  2/J ;  Merlin,  Rep.,  vo.  Vue,  §  3,  n.  9 ;  Desgodets. 
pp.  225,  247  ;  2  Laurifere,  p.  175  r  2  Maleville,  109  et  seq.  ;  Pand. 
Fran^j,,  470  et  seq. ;  C.  N,  676,  [I,  495.] 

SSS-  Such  windows  or  lights  cannot  be  placed  lower  than  nine 
feet  above  the  door  or  ground  of  the  room  it  is  intended  to  light,  if 
it  be  on  the  ground  floor;  nor  lower  than  seven  feet  from  the  floor, if 
in  the  upper  stories. — Paris,  200  ;  2  Lauriere,  p.  175 ;  Desgodets,  pp. 
225-242  ;  7  Locr^,  p.  464 ;  C.  N,  677.  [L  495.] 

IS36*  One  neighbour  cannot  have  direct  views  or  pi'ospect- 
windows,  nor  gallerie.^,  balconies  or  other  like  projections  overlooking 
the  fenced  or  unfenced  laud  of  the  other  ;  they  must  be  at  a  distance 
of  six  feet  from  such  land. — ^Paris,  202;  Pothier^  CtmL  d-OrL,  tit  13, 
note  2,  art.  231 ;  Dcsgodets,  pp.  247-259 ;  2  Laurifere,  176 ;  Lamoi- 
gnon,  tit.  20.  art.  27;  2  Maleville,  110^1  ;  7  Locr^,  467;  C.  N..  67H, 
[L  495,] 

DECISION  : — Qu^tin  {iropri^tHire  ne  sera  pas  admit  a  se  plaindre  dss  vues 
ouvertea  dans  les  biUisses  de  ion  voiBin,  k  \i\  dhtanca  prohilMe  par  la  loi,  si  see 
propfpd  constructions  empeclieiiit  c^a  vuf»i$  de  p^netrer  ch62  lut— .>€>  ^..^^TonQhtiU 
m  Eoy,  3  Q,  L.  R.,  p.  260. 

5^T-  Nor  can  he  have  8ide  openings  or  obhque  views  over- 
looking such  land,  unless  they  are  at  a  distance  of  two  feet — Pam. 
202 ,  Desgodets,  pp.  247  et  seq. ;  C.  N.,  679.  [I.  495 J 

ji3l^*  The  distances  mentioned  in  the  two  preceding  articles 
are  reckoned  from  the  exterior  facing  of  the  wall  where  the  opening 
is  made,  and  if  there  ba  a  balcony  or  other  like  projection,  from  the 


exterior  line  thereof, — ^Desgodefca,  pp.  24f7  et  seq, ;  Merlin,  vo.    Vue, 
1 1,  n.  7  ;  2  Bousquet,  157 :  5  Pand.  Fran^.,  p.  174 ;  C.  N..080.  [I,  495.] 

SECTION  IV,— OF  THE  EAVES  OF  ROOFS. 

#ISO*  Roof:^  must  be  constriacted  in  such  a  maimer  that  the 
rain  iuid  snow  from  off  them  may  fall  upon  the  land  of  the  proprietor 
withont  his  having  a  right  to  raake  it  fall  npon  the  land  of  his 
neighbour. — Pothier,  SociMd,  n.  240 ;  Desgodets,  pp.  49  et  seq- : 
Larooignonj  tit  20,  art  t> ;  Poequet»  Des  ueridt,  \\\\  %  tit.  4,art.  26 ; 
2  ToalUer,  p.  211 ;  7  Lmr^,  p.  473  ;  5  Pand,  Fran^,,  p.  475 ;  2  Male- 
ville,  111  ;  aN.,  6SL     [L  4970 

DECISION  : — 1^  proprietaire  de  rberitage  est  tenu  du  dommage  caus^  par 
la  plum  et  la  neige  qtii  torn  bent  du  tolt  de  sen  batimenU  Bur  P  heritage  du  voisin. 
-JJl.  K^Vkioria  SkaiijKj  Rink  d:  Eeaudrf/t  ^  H.  C,  p.  23L 

HEerioN  v.— i*K  THE  Kiturr  \w  way, 


540*  A  pvoprietor  wlio?^e  land  Is  enclosed  on  all  sides  by  that 
5f  otherH,  and  who  han  no  corn  muni  cation  with  the  public  road^  may 
claim  ii  way  npon  that  of  his  neighboni'H  for  the  use  of  his  property, 
Hiibject  to  an  iudumnity  proportionate  to  the  damage  he  may  cause. ^ — ^ 
Pothier,  Vente,  nn*  514,  515,  Soci^U,  246,  Douaire,  210  ;  Lamoignon, 
tit  20,  art  21  ;  2  Male vi lie,  p.  112;  5  Pand.  Frany.,  p.  47S ;  Q  N., 
ftSl    [I.  497.] 

DECISIONS : — h  Lg  droit  d&  passage  sur  uu  heritage  pour  arnver  a  une  en- 
ciftve  qui  n^a  pea  d  autre  vote  d'aooes,  eat  uno  servitude  legale  dont  il  n^ast  pas 
necessair©  fie  produire  un  titre  par  ^critj  lorstjue  la  jouissanee  en  a  duie  plus  de 
tranle  atis.— ^BfiKTBELOT,  J. — Battger  v&  Rauffer^  14  L,  C.  R.,  p.  134. 

2,  The  road  in  question,  which  bad  boen  enjoyed  fia  aiich  for  thirty  yeai-s 
and  upwards,  by  the  plaintiffj  the  defendant  and  others*  requiring  to  u^e  it,  was 
tq  be  deemed  a  public  road,  within  the  meaning  of  the  Act  18  VicL,c.  IQO^s.  41,  s. 
t.  7,  As  to  whether  the  proprietor  of  a  fmids  enclave  (within  the  meaning  of  article 
■140  of  the  Civil  Code),  who  has  enjoyed  a  right  of  patisage  over  an  adjoining  pro- 
fi^rty  for  30  years  and  upwardsj  ie  liable  to  be  disturbed  in  his  enjoyment,  by 
resjon  jiierely  of  his  being  unable  to  produce  a  writt<?n  title,  as  the  hasig  of  hia 
enjojinent.  Does  the  maxim  "  nulle  servitude  sanB  titre/'  apply  to  a  caae  sueh 
u  the  present? — ^C.  K, — Parent  vs  Daighj  4  Q.  L  R.,  p,  IM, 

3,  The  right  of  passage  in  favor  of  an  mclavi  is  based  upon  neceaaity^  not 
laonTenienoe,  and  ceaaea  dt  piano  with  the  neceaaity,  where  no  indemnity  haa 
ite^paid Q.  ^.^Bundhenj  cfc  Wilder,  29  L.  C.  J.,  p.  216  j  7  L.  N.,  p,  168. 

4,  Que  sans  jirononcer  Bur  le  droit  de  renclave  dans  ce  cas-ci,  ce  droit  aurait 
peiit^ire  pu  i^tre  invoqu^,  a  d^fnut  de  deux  autras  points,  mais  que,  neanmoinap 
I'lppelaut  ayant  un  simple  droit  de  passage,  n^a  pas  le  droit  dY  pratiquer  dea 
tmppea  tij  d*encombr©r  le  passage — Q.  B — TMu  Ss  Gibhj  5  Q,  L,  R,,  p.  172. 
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5.  Que  la  servitude  du  passage  en  cas  d'enclave  ne  fiait  pas  exception  a 
la  maxime  nulle  aerviiude  sana  Hire  et  ne  pent  pas  s'acqu6rir  par  prescriptioD. 
Que  si  le  propri6taire  d*un  fonds  enclav6  n'a  pas  exig6  en  justice  ou  obtenu  par 
titre  le  droit  du  passage,  Tusage  qu41  a  fait  d'un  chemin  de  passage  chez  son 
voisin  est  r6put6  precaire,  de  tolerance,  et  ne  pent  cr6er  aucun  droit.  Que  si 
Penclave  n'existe  que  par  le  fait  des  auteurs  du  propri6taire  enclave,  le  passage 
doit  6tre  pris  par  pr6fi§rence  sur  la  propri^t^  d6tach6e  par  leuracte  de  rimmeuble 
maintenant  enclave,  &  moins  que  ce  passage  ne  n^cessite  des  d^penses  hors  de 
proportion  avec  la  valeur  du  dit  immeuble — ^Taschebbau,  J. — Boy  vs  Beaulieu^ 
9  Q.  L.  R.,  p.  97. 

6.  Que  pour  qu'un  terrain  soit  consid6r6  enclave  dans  le  sens  de  540  C.  C, 
il  faut  qu'il  n'ait  aucune  issue  quelconque  sur  la  voie  publique,  et  qu^un  simple 
chemin  de  tolerance  non  contests  est  suffisant  pour  emp^her  le  proprietaire  du 
terrain  de  r6clamer  un  passage  de  ses  voisins — C.  R. — MainviUe  vs  Legaultj  K. 
L.  R.,  1  S.  C,  p.  295. 

7.  En  admettant  qu'une  rividre  puisse  Hre  regard^e  comme  une  voie  publi- 
que,  Tissue  qu'elle  ofiPre  au  fonds  qu*elle  confine  et  qui  est  entour6  de  tous  les 
autres  c6t6s  par  d*autres  propri6tes,  est  insuffisante,  et  il  y  a  en  pareil  cas, 
enclave. — Tribunal  Civil  de  la  Seiner  Prisidence  de  M.  Mercierj  13  R.  L.,  p.  366. 

541.  The  way  must  generally  be  had  on  the  side  where  the 
crossing  is  shortest  from  the  land  so  enclosed  to  the  public  road. — 
Pothier,  Vente,  514,  515  ;  Lamoignon,  tit.  20,  art.  21 ;  2  Maleville, 
p.  113  ;  C.  N.,  683.     [I.  497.] 

542.  It  should  however  be  established  over  the  part  where  it 
will  be  least  injurious  to  him  upon  whose  land  it  is  granted. — Domat, 
Servitudes,  tit.  12,  s.  3,  n.  2,  p.  334 ;  2  Maleville,  114;  7  Locre,  476- 
500  ;  C.  N.,  684.    [I.  497.] 

543.  If  the  land  become  so  enclosed  in  consequence  of  a  sale,  of 
a  partition,  or  of  a  will,  it  is  the  vendor,  the  copartitioner,  or  the  heir, 
and  not  the  proprietor  of  the  land  which  offers  the  shortest  crossing, 
who  is  bound  to  furnish  the  way,  which  is  in  such  case  due,  without 
indemnity.—/*  L.  22,  De  ccmdid.  indeb ;  L.  1,  ^  2,  3,  Si  ususfructus 
petitur ;  Graverol  sur  Laroche,  Lettre  S,  liv.  3,  tit.  4 ;  Coquille,  sur  les 
Gout,  Quest,,  74,  pp.  214  et  seq. ;  Lapeyrere,  Lettre  S,  n.  39  ;  2  Four- 
nel,  Voisinage,  pp.  404  et  seq. ;  2  Maleville,  p.  130 ;  5  Pand.  Fran^., 
478;  1  Pardessus,  Servitudes,  pp.  495-8;  Code  Sarde,  619:  C.  L.,  697, 
698.    [1.497.] 

544.  If  the  way  thus  granted  cease  to  be  necessary,  it  may  be 
suppressed,  and  in  such  case  the  indemnity  paid  is  restored,  or  the 
annuity  agreed  upon  ceases  for  the  future. — 1  Pardessus,  Servitudes' 
pp.  502-3  ;  Code  Sarde,  620 ;  Canton  de  Vaud,  475.     [I.  497.] 
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CHAPTER  THIRD. 


OF  SERVITUDES  ESTABLISHED  BY  THE  MTV  OF  MAX. 


SECTION  L — OF  THE  DIFFERENT  KINDS   OF   8ERVITU1>ES   WHICH    MAY   BE 
ESTABLISHED  ON  PROPERTY, 


54II-  Every  proprietor  having  the  use  of  his  rights^  and  being 
competent  to  dispo.<^e  of  his  immoveables,  may  establish  over  or  in 
favor  of  such  immoveables,  such  servitudes  as  he  may  think  proper, 
piiovided  they  are  in  no  way  contrary  to  public  order. 

The  use  and  the  extent  of  these  servitudes  are  determined 
ifcccording  to  the  title  which  constitutes  them,  or  according  to  the 
following  rules  if  the  title  be  silent. — ;^  L.  1,  L.  6,  L,  16,  CoTiiniunia 
jmjsd.',  L.  5,  De  mrvitut,;  L.  19,  De  usiifritcta  el  queviadnioduin\ 
Pothier,  Intr.  au  tit  13,  Coid.  dVrL,  nn.  B,  6,  9,  10 ;  3  TouUier,  pp. 
62.  2*l-24(i,  426.  446  ;  5  Pani  Frang.,  pp.  484  et  seq. ;  1  Domat. 
Serifiiud^s.  sec.  1,  nn,  3,  14 ;  2  Malevilie,  pp.  131-3;  7  Locre,  507  et 
seq.:  2  Bousquet,  162  et  seq, ;  C,  X,  686,  [L  497  to  499,] 

Amendments: — 5.  In  default  of  the  enreglstration  of  the  deed 
erenting  the  same,  no  real,  discontinuous  antl  unapparent  servitude, 
hereafter  created  and  constituted  by  title,  shall  have  any  effect  as 
regards  third  parties  who  shall  Iiave  become  proprietors  or  creditors 
subsequent  to  the  passing  of  this  act,  and  whose  rights  have  been  or 
shall  have  been  en  registered. 

6,  A  delay  of  two  years,  dating  from  the  caiiiing  into  force  of 
this  act,  is  granted  to  the  parties  interested,  for  enregistering  the 
servitudes  above-mentioned,  created  before  the  coming  into  force  of 
this  act,  after  which  delay,  if  they  be  not  enregistered,  such  servitudes 
shall  be  inoperative  as  regards  third  parties  who  may,  subsequently, 
become  proprietors  or  creditors,  and  whose  rights  have  been  or  shall 
have  been  enregistered. 

7,  Witiiin  two  years  after  the  coming  into  force  of  this  act,  in 
iTgistration  divisions  in  which  the  cadastre  is  now  in  force,  within 
two  years  next  after  the  coming  into  force  of  the  cadastre,  in  the 
other  regLstration  divisions,  the  enregistration  of  any  conventional 
servitude  affecting  any  lot  of  land  included  in  such  registration  divi- 
sion tDUst  be  renewed  by  means  of  a  transcription  in  the  books  kept 
for  that  purpose,  of  a  notice  deseribing  the  immoveable  affected  in 
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the  manner  prescribed  by  article  2168,  and  by  observing  the  forma- 
lities required  by  article  2131  of  the  Civil  Code. — Q.  44-45  Vict.,  c. 
16,  ss.  5  to  7. 

The  act  44-45  Vict.,  chap.  16,  is  amended  in  such  manner 
that  the  delay  of  two  years,  mentioned  therein,  for  effecting  the 
registration  of  customary  dowers,  created  before  the  first  of  August, 
one  thousand  eight  hundred  and  sixty-six,  as  well  as  real,  conven- 
tional, discontinuous  and  unapparent  servitudes,  created  before  the 
coming  into  force  of  the  said  statute,  shall  be  extended  to  the  first 
day  of  May,  one  thousand  eight  hundred  and  eighty-four. — Q.  46  Vict., 
cap.  25,  s.  1. 

1.  The  act  44-45  Victoria,  chapter  16,  as  amended  by  the  act  46 
Victoria,  chapter  25,  is  amended  in  such  manner  that  a  further  delay 
for  effecting  the  registration  of  customary  dowers,  created  before  the 
first  of  August,  one  thousand  eight  hundred  and  sixty-six,  as  well  as 
of  real,  conventional,  discontinuous  and  unapparent  servitudes,  created 
before  the  coming  into  force  of  the  said  act  44-45  Victoria,  chapter 
16,  shall  be  granted  to  the  first  day  of  January,  one  thousand  eight 
hundred  and  eighty-five. 

2.  The  said  delay  expired,  such  unregistered  customary  dowers 
and  servitudes  shall  be  null  and  become  extinguished  for  all  purposes 
whatsoever,  as  regards  purchasers  and  hypothecary  creditors. 

3.  This  act  shall  not  effect  rights  acquired,  in  virtue  of  the  said 
act  44-45  Victoria,  chapter  16,  by  third  parties  and  creditors  a.s 
against  such  dowers  and  servitudes. — Q.  47  Vict.,  cap.  15,  ss.  1  to  3. 

DECISIONS  :— 1.  The  defendant,  by  the  making  of  a  drain  or  trench,  having 
changed  the  course  of  a  rivulet  or  stream  flowing  through  his  property  bo  as  to 
cause  it  to  pass  through  the  land  of  the  plaintiff,  where  it  had  never  passed 
before,  it  was  held  that  such  diversion  of  the  water  constituted  an  illegal  servi- 
tude on  the  plaintiff's  property — Meredith,  C.  J — Maguire  vs  Donovan,  10  Q, 
L.  R.,  p.  267. 

2.  When  in  a  partition  between  proprietors  par  indivis  of  a  seignory,  it  was 
stipulated  that  no  moulin  d  farine  should  be  erected  by  either  of  the  parties 
dans  les  limiies  d'une  lieue  des  moulins  d  farine  exisiants  alors  and  the  property 
passed  through  several  hands  and  was  sold  at  Sheriff's  sale,  and  the  last  pix>- 
prietor  built  a  mill  thereon.  Held : — ^That  there  was  no  real  servitude,  and  that 
the  stipulation  was  annulled  by  the  Seignorial  Act,  1854,  abolishing  droit  de 
hanaliU.    Q.  B Mondelet  &  Roy,  4  Q.  B.  R.,  p.  7,  M.  L.  R.,  1  Q.  B.,  p.  9. 

3.  By  an  unregistered  deed  of  sale,  A.  sold  a  lot  of  land,  now  possessed  by 
Appellant,  reserving  a  right  of  passage  in  common  on  the  land  sold,  in  favour  of 

the  remainder  of  his  property  now  possessed  by  respondent Held : — That  the 

right  of  way  in  favour  of  respondent  was   not   extinguished   by    the   fact     of 
non-registration    of    the   said   deed    of    sale,    inasmuch    as    appellant    and 
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his  auteurs  had  purchased  subject  to  the  servitude  mentioned  in  the  original 
deed.    Q.  B Dunn  <k  Wiggins,  4  Q.  B.  R.,  p.  89. 

4.  That  the  renewal  of  registration  of  any  real  right  required  by  C.  C.  2172, 
has  no  reference  to  a  right  in  the  property  itself,  such  as  a  servitude  of  drain 
through  a  property,  established  by  deed  in  favour  of  a  neighbouring  property. 
Where  the  proprietor  of  the  servient  land  built  a  bam  over  the  drain  and  the 
repairing  of  the  drain  became  imperative,  it  was  held  that  the  person  to  whom 
the  servitude  was  due  was  entitled  to  have  the  barn  demolished  so  far  as  the 
repairing  of  the  drain  necessitated  that  course — Q.B — Wheeler  d:  Bltickf'M.luIi., 
2  Q.  B.  p.  139— Confirmed  in  Supreme  Court,  10  L.  N.,  p.  107,  14  S.  C.  R.  p.  242. 

See  also  cases  noted  at  500  to  503  C.  C. 

546.  Real  servitudes  are  established  either  for  the  use  of 
buildings  or  for  that  of  lands. 

Those  of  the  former  kind  are  called  urban,  whether  the  buildings 
to  which  they  are  due  are  situated  in  town  or  in  the  country. 

Those  of  the  second  kind  are  called  rural  without  regard  to  their 
situation. 

Servitudes  take  their  name  from  the  property  to  which  they  are 
due,  independently  of  the  one  which  owes  them. — ff  L.  1,  L.  2,  De 
servit  prced.  i^ust ;  L.  198,  De  verb,  signif. ;  Pothier,  Intr.  au  tit.  13, 
Cout.  dVrl,  nu.  2,  3,  4  ;  2  Du  Pare  Poullain,  294  ;  2  Maleville,  pp. 
116  et  seq. ;  7  Locr^,  515  et  seq. ;  3  TouUier,  p.  341  ;  2  Bousquet,  164 ; 
5  Pand.  Fran?.,  pp.  345  et  seq.,  485,  486  ;  C.  N.,  687.     [I.  499.] 

I54'7.  Servitudes  are  either  continuous  or  discontinuous. 

Continuous  servitudes  are  those  the  exercise  of  which  may  be 
continued  without  the  actual  intervention  of  man;  such  are  water 
conduits,  drains,  rights  of  view  and  others  similar. 

Discontinuous  servitudes  are  those  which  require  the  actual 
intervention  of  man  for  their  exercise  ;  such  are  the  rights  of  way,  of 
drawing  water,  of  pasture  and  others  similar. — -ff  L.  14,  De  ssrvitut, 
L.  1,  De  aqud  qvA)tidiand  et  cestivd ;  3  Toullier,  413,  443  ;  2  Marcadd, 
614  ;  5  Pand.  Fran?.,  486-7  ;  2  Bousquet,  165 ;  1  Demante,  377 ;  2 
Maleville,  120 ;  7  Locr6,  515  ;  C.  N.,  688.     [I.  499.] 

DECISIONS  : — 1.  The  undertaking  of  a  party  in  a  deed  of  partition  to  suffer 
a  roadway  upon  his  portion  of  land  and  to  make  and  macadamize  the  same  to  the 
extent  of  thirty  feet  in  width,  is  a  servitude  ei  charge  rSelle  for  the  preservation 
of  which  the  party  in  whose  favour  it  is  stipulated  hath  a  right  to  make  an  oppo- 
sition afin  de  charge  upon  a  judicial  sale  of  the  property.. — Q.  B. — Murray  &  Mac- 
pherson,  5  L.  C.  R.,  p.  359. 

2.  Le  droit  de  faire  pacager  des  animaux  sur  une  terre,  cr66  en  faveur  du 
proprietaire  d'un  emplacement,  est  une  servitude  r^elle. — Q.  B.— Dortow  <k  Bivetf 
7  L.  C.  B.,  p.  257. 
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IS48.  Servitudes  are  apparent  or  unapparent. 

Apparent  servitudes  are  those  which  are  manifest  by  external 
signs,  such  as  a  door,  a  window,  an  aqueduct,  a  sewer  or  drain,  and 
the  like. 

Unapparent  servitudes  are  those  which  have  no  external  sign,  as 
for  instance,  the  prohibition  to  build  on  a  land  or  to  build  above  a 
certain  fixed  height. — ff  L.  20,  De  ser^ritut.  prcRd.  urb, ;  3  TouUier, 
p.  443  ;  1  Demante,  377  ;  7  Locr^,  pp.  512-3  ;  5  Pand.  Fran?.,  487  ; 
2  Maleville,  115-121  ;  2  Marcad6,  614  ;  C.  N.,  689.  [I.  499.] 

SECTION  II. — HOW  SERVrrUDES  ARE  ESTABLISHED. 

549.  No  servitude  can  be  established  without  a  title  ;  possession 
even  immemorial  is  insufficient  for  that  purpose. — Paris,  186 ;  Pothier, 
Intr.  au  titre  IS^Cout  d'Orl,  n.  10 ;  Cout  d'Orl,  tit.  13,  art.  225  ;  Prea- 
crvption,  nn.  164, 286,  287  ;  2  Maleville,  p.  122  ;  C.  N.,  690-691.  [1. 499.] 

DECISIONS: — 1.  La  possession  d.  titre  civil  d'un  heritage  en  favour  duquel 
il  exists  une  servitude  est  un  titre  suffisant  pour  jouir  de  cette  servitude. — Lo- 
RjLNOEBy  J. — Monastesse  vs  Chrisiie^  8  L.  C.  J.,  p.  154. 

2.  Pour  exercer  Paction  possessoire  dans  la  jouissance  d*une  servitude,  le 
demandeur  est  tenu  de  faire  apparaitre  du  titre  de  cette  servitude. — C.  R. — 
Crosa  vs  Judah,  15  L.  C.  J.,  p.  264. 

3.  Quiconque  est  trouble  dans  la  possession  d'une  servitude  dont  11  a  jouit 
pendant  un  an  et  unjour,  ne  pent  intenter  Taction  possessoire  sans  alleguer  et 
produire  son  titre  ;  car  pas  de  servitude  sans  titre. — Quand  le  droit  de  servitude 
est  douteux  en  vertu  du  titre,  le  doute  doit  Stre  donn6  en  favour  de  Timmeuble 
servant. — C.  R Cross  vs  Judahj  1  R.  C,  p.  242. 

4.  Where  a  passage  way  has  been  opened  and  used  from  time  inmiemorial, 
no  title  of  servitude  is  requisite  to  support  an  action  confessoria  for  encroach- 
ments on  the  same — C.  R.—  Thioret  vs  Ouimet,  4  Q.  L.  R.,  p.  250. 

5.  A  servitude  cannot  be  created  by  destination  dephre  de  famille,  imless 
such  destination  is  in  writing. — Q.  B — Fisher  d:  Evans j  M.  L.  R.,  1  Q.  B.,  p.  415, 
29  L.  C.  J.,  p.  258. 

6.  That  possession,  although  it  may  be  equivalent  to  registration  to  prevent 
the  acquisition  of  a  servitude,  is  not  equivalent  to  registration,  as  regards  the 
acquisition  of  a  servitude. — Meredith,  C.  J — Stringer  vs  Crawford^  5  Q.  L.  R.,  p.  89. 

7.  Que  les  faits  de  jouissance  ne  suffisent  pas  seuls,  pour  6tablir  une  servi- 
tude de  passage,  mais  qu'ils  servent  k  expliquer  les  reserves  des  droits  de,  servi- 
tude et  de  passage  contenus  aux  titres,  et  Tintention  des  parties  k  ces  titres.— • 
Q.  B Tttu  &  Gibb,  10  R.  L.,  p.  483,  5  Q.  L.  R.,  p.  172. 

8.  Que  la  servitude  du  passage  en  cas  d'enclave  ne  fait  pas  exception  k  la 
maxime  ^^nulle  servitude  sans  titre^^  et  ne  pent  pas  s'acquSrir  sans  titre. — ^Tas- 
OHEBBAU,  J. — Boy  vs  Beaulicu,  9  Q.  L.  R.,  p.  97. 

9.  Usage  for  thirty  years  even  does  not  constitute  a  right  to  a  servitude. 
See  case  noted  at  C.  C.  503. — Angers,  J. — B6langer  vs  Lupont,  13  Q.  L.  R.,  p.  115. 
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la  A  road,  enjoy ea  as  sucn  oy  tne  Jfiaintin,  tne  iietendant  and  othen 
requiring  it,  is  to  be  deemed  a  publio  road.     Queer e.    Does  the  maxim  ''  nulle 

servitude  scms  Hire  ^^  apply  *<>  a  case  such  as  the  present C.  R. — Parent  V9 

DaigUj  4  Q.  L.  R.,  p.  154. 

550.  The  want  of  a  title  creating  the  servitude  can  only  be 
supplied  by  an  act  of  recognition  proceeding  from  the  proprietor  of 
the  land  subject  thereto. — 3  Toullier,  pp.  446-7  ;  2  Bousquet,  170  ;  2 
Maleville,  127  ;  5  Pand.  Fran?.,  491-2  ;  C.  N.,  695.  [I.  499.] 

DECISION  : — ^£n  matidre  de  servitude  le  titre  constitutif  doit  §tre  interpr6t6 
strictement,  et  ]e  titre  recognitif  ne  peut  effectivement  relater  que  la  teneur  du 
titre  con&titutif. — Bbrthelot,  J — Soriole  vs  Foivin,  2  R.  L.,  p.  570. 

8S1.  As  regards  servitudes  the  destination  made  by  the  pro- 
prietor is  equivalent  to  a  title,  but  only  when  it  is  in  writing,  and  the 
nature,  the  extent  and  the  situation  of  the  servitude  are  specified. — 
i  L  7,  Ccrnim.  pnfsd]  Paris,  215,  216  ;  Serres,  Insty  p.  145  ;  Bourjon, 
StnnhuUs,  sec.  3 ;  Pothier,  Gout.  d'Orl.,  tit.  13,  art.  228  &  notes ;  La- 
lanre,  Serifitmffs,  p.  170  ;  3  Toullier,  449,  451,  466,  476  ;  C.  N.,  692, 
69a  [L  499  to  50L] 

DECISIONS  i^Cette  servitude  etaut  de  sa  nature  r^elle  et  ajant  kt^  cr4§0 
avBiEit  la  passation  des  lols  d'enregiatreoient  peut  subaister  quoique  T^ate  qui  I'a 
e^nstitu^e  u'ait  p&s  ete  enre^stre.— Q.  B -Dorion  t^  Riveij  1  L.  C.  R,,  p.  257. 

See  sXm  the  caaeB  of  Fisher  d:  Evans^  and  of  TBiu  dc  Gibb^  noted  at  C.  C.  549, 
niL  5  k  7. 

553.  He  who  establishes  a  servitude  is  presumed  to  grant  all 
that  is  necessary  for  its  exercise. 

Thus  the  right  of  drawing  water  from  the  well  of  another  carries 
with  it  the  right  of  way. — ;^'L.  II,  Comm.  Pnml,  ;  L,  10,  Dereg^jwris', 
2  MaleviUe,  p.  127  ;  5  Pand  Fran^,  494 ;  C.  N.,  696.  [I  501.] 

SECTION   HI. — OF  THE  RIGHTS  OF  THE  PROPRIETOR  OF  THE  LAND  TO 
WHICH  THE  SERVITUDE  IS  DUE. 

55^.  He  to  whom  a  servitude  is  due  has  the  right  of  making 
all  the  works  necessary  for  its  exerci.se  and  its  preservation. — Jf  L.  20, 
lit  De  seimt  prwd.  urb;  L  10,  De  sn^vitutib'ns;  L.  15,  De  m'rvitiLt 
jmB<t  mat;  L.  11,  Coin^n.  praxl ;  Domat,  liv.  1,  tit.  12,  sect,  1,  n.  7, 
sect.  4,  nn.  1.  2,  sect,  5,  n.  3 ;  Lalaiire,  pp.  60,  74,  300 ;  3  Toullier,  pp. 
240,  241,  500  ;  7  Locr6,  p.  53-5  ;  5  Pand.  Fran^,,  499  ;  2  MaleviUe,  128 ; 
a  N.,  697.  [I  SOL] 

5cS4.  These  works  are  made  at  his  cost  and  not  at  that  of  the 
proprietor  of  the  servient  land,  unless  the  title   constituting  the 
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servitude  establishes  the  contrary. — ff  L.  15,  De  servitutibus ;  L.  6, 
§  2,  Si  servit  vindic;  Domat,  loc,  cit ;  1  Maleville,  p.  128 ;  5  Pand. 
Fran9.,  pp.  499  et  seq. ;  C.  N.,  698.  [I  501.] 

^%^^.  Even  in  the  ease  where  the  proprietor  of  the  servient  land, 
is  charged  by  the  title  with  making  the  necessary  works,  for  the  exer- 
cise and  for  the  preservation  of  the  servitude,  he  may  always  free 
himself  from  the  charge  by  abandoning  the  servient  immoveable,  to 
the  proprietor  of  the  land  to  which  the  servitude  is  due. — ff.  L.  23,  §  2, 
De  servit.  prced.  rust.  ;  L.  12,  Gomm.  prced.  ;  Cod.,  L.  3,  De  servitut. 
et  aqud  ;  1  Domat,  Se^i^itudes,  s.  4,  n.  6  ;  Favard,  vis  D^guerpissement, 
Servitudes  ;  3  TouUier,  pp.  150,  217,  220,  224,  226,  501,  510,  511  ; 
2  Maleville,  129  ;  7  Locr^,  537  et  seq. ;  C.  N.,  699.  [I.  501.] 

5ISO*  If  the  land  in  favor  of  which  a  servitude  has  been  estab- 
lished come  to  be  divided,  the  servitude  remains  due  for  each  portion, 
without  however  the  condition  of  the  servient  land  being  rendered 
worse. 

Thus  in  the  case  of  a  right  of  way,  all  the  co-proprietors  have  a 
right  to  exercise  it,  but  they  are  obliged  to  do  so  over  the  same  por- 
tion of  ground. — ff.  L.  17,  De  servitutibus  ;  L.  23,  De  servit  pra^d. 
rust ;  Domat,  Des  servitudes,  s.  4,  n.  7  ;  3  Toullier,  pp.  494-5  ;  2  Bous- 
quet,  172  ;  7  Locr6,  538-9  ;  2  Maleville,  130  ;  5  Pand.  Fran9.,  502  ; 
C.  N.,  700.  [I.  501.] 

DECISIONS  : — 1.  If  a  right  of  way  is  granted  without  any  designation  of  its 
precise  situation,  over  a  lot  held  by  two  joint  proprietors  in  common,  and  if  by  a 
partage  defaity  the  passage  is  located  and  used  by  both  for  a  term  of  time,  each 
party  must  abide  by  it,  and  an  action  oi partage  will  not  be  maintained  to  effect 
a  new  location.^  K.  B. — Duhamel  vs  Bilanger,  1  R.  de  L.,  p.  505. 

2.  Le  droit  de  faire  pacager  des  animaux  sur  une  terre,  cr$6  en  faveur  du 
propriStaire  d'un  emplacement,  est  une  servitude  reelle.  La  transmission  de 
Pemplacementau  moyen  de  dispositions  testamentairesaeul'efiet  de  transporter 
comme  accessoire  cette  servitude  quoiqu'elle  ne  fAt  pas  sp6cialement  indiqu6e. 
Cette  servitude  etant  de  sa  nature  reelle  et  ayant  et6  cr6^e  avantla  passation  des 
lois  d'enregistrement,  pent  subsister  nonobstant  que  Pacte  qui  I'a  constitute  n^ait 
pas  ^t6  enregistr6.  Cette  servitude  pent  etre  divis6e,  et  Th^ritage  domiuant  se 
trouvant  partag6,  et  moiti6  d'icelui  ^tant  echue  au  proprietaire  de  la  servitude,  la 
prestation  pent  dtre  exigee  pour  moiti^  de  celui  qui  est  proprietaire  de  Tautre 
moiti6  de  Ph^ritage  servant  *,  et  dans  I'espdce,  la  prestation  devra  se  faire  par  ce 
dernier  un  an  sur  deux Q.  B — Dorion  <fe  Rivet j  7  L.  C.  R.  p.  257, 1 L.  C.  J.,p.  308. 

ISIS7*  The  proprietor  of  the  servient  land  can  do  nothing  which 
tends  to  diminish  the  use  of  the  servitude  or  to  render  its  exercise 
more  inconvenient. 
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the  exercise  of  i]m  right  to  a  place  difFdreot  from  that  on  which  it 
waa  originally  assigned. 

However  if  by  keeping  to  the  place  originally  assigned,  the 
aervitude  should  become  more  onerous  to  the  proprietor  of  the 
servient  land,  or  if  such  proprietor  be  prevented  thereby  from  making 
adviintageoiis  improvements,  he  may  offer  to  the  proprietor  of  the 
land  to  which  it  is  due  another  place  as  convenient  for  the  exei*cise 
of  his  rights,  and  the  latter  cannot  refuse  it, — -ff  L.  9,  Si  mrvit  tfindie ; 
L  20,  §  3,  L,  31,  De  merfjit  praxl.  urk  ;  Ood,,  L,  5,  §  9,  De  sm^uitict ; 
Pothier,  Tntr.  mt  tit  13  Coiit  dTJrl,  n.  7  ;  SociM,  n.  212 ;  5  Pand, 
Fran^.,  p.  503  ;  2  Maleville,  131:  2  Bou^squet,  173;  C.  N.,  70L 
[I.  50L] 

DECISIONS  :^-L  11  n'y  a  pas  Uau  k  ruction  negatoire,  quoique  TMritage  en 
iiiveur  duquel  line  senritude  de  coupe  da  horn  a  etS  ci^ee,  ait  £t£  agmadip  s'il 
n'tppert  que  la  servitude  soit  en  consequence  de  venue  plus  onereufle. — Q,  B.— 
Blais  d-  SimoneaUf  8  L.  C  B.,  p.  356. 

2.  The  proprietor  of  the  Bervient  land  can  do  nothiDg  which  tends  to  render 
tbe  service  of  the  servitude  less  convenient  than  it  was  at  the  date  of  iU  crea- 
tiou  ;  and  so  where  the  owner  of  the  servient  land  constructed  a  barn  over  the 
drain  running  through  hia  land  and,  in  the  opinion  of  the  majority  of  the  Cburt 
it  waa  pmveii  thut  repairs  to  the  drain  were  necesaary,  it  was  held  that  the  per* 
mn  to  whom  ilie  servitude  was  due  was  entitled  to  aak  that  the  barn  be  demo 
lished  to  u  sufficient  extent  to  permit  repairs  to  be  made  where  necessary.  The 
Mtian  to  enforce  #ueh  F^ervitude  does  not  lie  against  a  pei'son  who  has  eeased  to 
he  the  mvner  of  the  servient  land  before  the  action  was  instituted,  but  he  may  be 
c^Dtiemned  personally  in  damages^  if  he  participated  in  the  act  of  obstruction, — 
Q.  B^Whe^ler  it  Blacky  M.  L,  R,  2  Q,  B,,  p.  139, 

Confirmed  in  Supreme  Court^  10  L,  N*,  p.  107,  14  S^  C*  R,,  p.  242, 

5S^.  On  his  part,  he  who  havS  a  riglit  of  servitude  can  only 
make  nse  of  it  according  to  hia  title,  without  being  able  to  make, 
either  in  the  land  which  owes  the  servitude,  or  in  that  to  which  it  is 
due,  uny  change  which  a^^gravates  the  condition  of  the  former. — Jf  L, 
iO,  §5,  De  servU.  pnnl.  wrh  ;  L,  24,  L,  SO,  Be  mrtHt  prwcL  ruM ; 
L,  1,  §1  15,  16,  De  aqtid  qaotid.  et  wsliv ;  Domat,  liv,  1,  tit  12,  see*  1, 
li.  S;  Vothier,  SoeUtl  nn.  23G-7-9;  3  TouHier,  pp.  490-2  ;  2  Maleville, 
p.  i:^2  ;  2  Bousquet,  175  ;  2  Marcade,  030;  C.  N.,  702.     [I  503.] 

DECISIONS  ;^1,  L'obhgiition  de  fournir  unchemmcle  communicatiotj  i  pied 
ou  en  voiture,  ne  donne  pas  le  droit  d'y  passer avec  des  aniniaux,  En  m at i^ rede 
servitude  le  titre  conatitutif  doit  etre  interpr^te  strictement,  et  le  titre  recognitif 

u&  peut  effeetivement  relater  que  la  tenetJir  du  titre  coDStilutif. — Bebtuelot,  J 

Sorkile  v^  Poimn^  2  H.  L,,  p.  570. 

2.  Qtj'il  y  a  aggrayatioQ  d'une  servitude  de  passage  dans  le  fait  du  propria, 
tiure  du  fonds  domitiant  d^en  chaEiger  rej^ploitatlon  et  d'y  elever  des  eonstruc^ 


tiona  nouvellei  attrlbue^a  a  Teicercioe  d'mdustries  non  prevuea  par  Im  p 
lora  de  la  cooatrtictioii  de  la  ieiritude,  qui  ont  Teflfet  d*aggraver  la  servitu 
de  la  rendre  plus  on§ reuse  pour  le  fondi  eenrant, — Q.  B.^ — Me M Ulan  d 
Abbattoir  C^.,  4  Q,  B.  R.,  p,  369,  M.  L.  R.,  1  Q.  B-,  p.  376. 

Confirmed  by  Suprame  Court,  9  L.  N.,  p,  4I(\     (Not  reported  in  the  S. 

3»  Where  the  effect  of  a  water  courae  eatabUshed  by  the  pr&ci^-verba< 
municipality,  waa  to  aggravate  greatly  the  Berritude  which  the  PlaiDtiff*H 
had  to  bear  omug  to  Its  being  lovrar  than  that  of  his  neighbora,  it  waa  held 
he  was  eutltleil  to  bring  suit  to  have  the proc^setrbal  set  aaide^  although  h 
previously  appealed  to  the  County  Councili  who  confirmed  the  proei^  verba 
B,  —Corp.  de  Far.ds  Ste.  Aime  du  Bouf  (k  VHe  tt  Eebum^  K.  L  R,  1  Q.  B.,  p 

4.  Qu^un  propria taire  qui  donne  ou  irend  un  droit  de  passage  en  cea  U 
**  auront  le  droit  de  s^en  servir  ei  d'enfaire  usagey  soii  en  miture  ou  autren 
n'eat  paa  pour  cela  emp^che  de  batir  au-de^us,  poiirvu  quUl  laiaselepaisage 
a^r§  ot  6clair§  auffifiaiDment  pour  penoettre  Tueage  commode  du  dii  paasi 
CmoN,  J.—De^ardmt  e*  ClSrousB^  M.  L,  fL,  3  S.  C-,  p.  45, 


SECTION  rv. — OF  THE  EXTINCTION  OF  SERVITUDES. 

5fl9>  A  servitude  ceases  when  the  things  subject  therefco  a 
auch  a  condition  that  it  can  no  longer  be  exercised, — Pothier,  J 
Cout  iVOvL,  tit.  13,  n,  13;  Doinat,  liv.  1,  tit  12,  sec.  6;  2  Marcad 
630 ;  5  Pand,  Fran^.,  507  ;  C.  N.,  703.  [I.  503.] 

DECISION  r — L'extmotion  de  la  reserve  d'une  coupe  de  bolt  a  lieu,ioraq 
a  et§  exercSe  une  foil  ear  toute  Tdttudue  du  terrain  r^aerr^ — C.  B, — Crote 
Quintal^  1  L.  C.  J.,  p,  14. 

{$60.  It  revives  if  the  things  be  restored  in  such  a  manner 
it  may  be  UBed  again,  even  after  the  time  of  prescription.^^'  L.  i 
33,  De  BBTvit  pr(Bd.  rust ;  L.  14>  Qitemud.  servit ,  L  19,  Si  6€in 
vmdic ;  Domatj  Jiv,  1,  tit.  12,  sec.  0,  n.  1  ;  8  Proudhon,  Umtfrm 
mm;  3  Toullier,  pp.  522,  527,  531-2-3  ;  2  Bousquet,  p.  174  ;  5  f 
Frang.,  507  et  seq. ;  2  Maleville,  133-4  ;  C.  N.,  704,  [I  503,] 

^fll*  Every  servitude  is  extinguished,  when  the  land  to  whi 
19  due  and  that  which  owes  it  are  united  in  the  same  person  by  i 
of  ownership.—^'  L.  10,  Cmnm.  pnt;d. ;  L.  30,  he  sm^vitut  pntd. 
Domat.  liv.  1,  tit.  12,  sec.  6 ;  Pothier,  Tntr.,  tit.  13,  Cout.  d:OrL 
14,  16;  Cout,  d'OrL,  art.  226;  3  Toullier,  p.  503;  2  MaleviUe, 
7  Loer^,  547;  5  Pand.  Fran^j,,  509 ;  2  Bouaquet,  175;  C.  N.. 
[I  503.] 


503-  Servitudes  are  extinguislied  by  non-user  during  tlj 
yearSj  between  persons  of  full  age  and  not  privileged,  —  Paris,  ] 


Domatj  liv.  1,  tit.  12,  sec.  0,  nn,  5-8  ;  Pothier,  Int7\  an  titre  13,  CouL 
rf' OH.,  no,  17, 18;  C^juL  cVOvL,  art.  226;  Domat,  Servihyjles^  seel, 
n,  13 ;  Serres,  InsL,  p.  147  ;  2  Cochin,  pp.  2.^6-7  ;  3  TouIHer,  p.  524 ; 
Merlin,  Sei^vltuiUs,  §  83,  n.  11 ;  C.  N,,  706.  [J.  503.] 

DECISION  : — Dans  la  designation  suivante  d'une  servitude  de  coupe  de  bois 
donnee  par  un  p^re  ^  son  fila,  savoir,  *^  la  coupe  d©  troia  quarts  d'arpent  de  bois 
de  front  sur  la  profondeur  du  bois  k  prendre  sur  la  terre  daa  donateura,  au  dit 
lieu  du  quatnen^e  rang  de  St-Denia/'  les  caract^res  easentiels  de  la  serTitude, 
ftavoir :  la  nature^  Petendue  et  la  Mituatlon^  sont  suffimimnient  speciflees  pour  cods- 
tltuer  la  dlta  coupe,  une  servitude  sur  le  fonda  d'autrui.  Une  telle  servitude  eat 
une  servitude  personnel  I  e,  mais  n^en  constitue  pas  moias  una  charge  re  ell  e  grevaat 
le  fonda  au  profit  du  propri^taire  de  la  servitude.  Telle  aervitude  ne  eonaUtue 
pas  xrn  simple  engagement  personnel  de  la  partdu  donofceurde  foumir  une  coupe 
de  boia  au  danataire}  Bujet  4  la  prescription  trentenaire  des  actioias  mobilieraai 
mais  constitue  une  charge  r^elle  aur  le  fonds  du  don  ate  ur  au  proBt  du  donataire. 
Une  servitude  de  coupe  de  bois  de  cette  esp^ce  ne  peut  etre  prescrite  par  le  laps 
de  trente  ana  ecoules  depuis  la  dute  de  la  donation  qui  la  cree  ^  mais  seulement 
par  le  non  usage  pendant  trente  ana.  Dans  I'eapdce^  la  preuve  demon trant  qu#  le 
demandeur  a  toujours  eacploite  cette  coupe  annuellement  depuis  sa  creation  par 
le  dit  acte  de  donation ^  qui  a  ete  duement  enregistr^j  cette  servitude  D^est  point 
prescrite^  et  !e  defendeur,  tiers  d^teDteur,  ne  peut  pretendre  en  ^tre  liber^, — 
SicorTEj  J, — ArchamhauH  vs  Archambaultj  15  L.  C.  J.,  p.  297^ 

JI^S.  The  thirty  years  commence  to  nan  for  discontinuous  aer- 
vituiles  from  the  day  on  which  they  cease  to  be  used,  and  for  conti- 
nuous servitudes  from  the  day  on  which  any  act  is  done  preventing 
their  exercise. — Dunod,  Presci^ptioiis,  295  ;  Domat,  Servitudes,  sec. 
6,  nn.  5,  8  ;  Serres,  p,  144 ;  Lanioignon,  tit.  20,  art  10  ;  Pothier,  Intr. 
tit  13,  Gmit  d^OrL,  nn.  18,  19,  20;  2  Bonsquet,  p.  177 ;  5  Maleviile, 
135 ;  3  Toullier,  527  ;  C.  N.,  707  ;  C,  L.,  786.  [I.  503.] 

504.  The  manner  of  exerciaing  a  servitude  may  be  prescribed 
like  the  servitude  itself  and  in  the  same  way. — i^  L.  10,  L*  14,  L.  17, 
Qiiemad.  seinntut  a^fiitti,  2  Mall  evil!  e,  p.  137 ;  5  Fand.  Fran^.,  514  ; 
3  ToulHer,  486 ;  C.  N.  708  ;  C.  L,,  792.  [1.  503.] 

565*  If  the  land  in  favor  of  which  tlie  servitude  is  e.stablished 
lielong  to  several  persons  by  undivided  shares,  the  enjoyment  by  one 
hinders  the  prescription  with  regard  to  the  others. — if  L,  5.,  L.  10, 
L.  IG,  Qiieinad.  ^et^ntut  amitti ;  Domat,  Se}%'ittules^  stc.  1,  nn.  19,  20 ; 
5  Pand.  Fran,,  p,  514 ;  2  Maleville,  138-9 ;  C.  N,,  709.  [L  503.] 

5G6>  If  among  the  co-proprietors  there  be  one  against  whom 
prescription  cannot  run,  .^uch  as  a  minorj  he  preserves  the  right  for 


ali  the  others, — -ff  L.,  10,  QnemutL  servit  anvLtti ;  Pofchier,  Cout,  d'Ori, 
art  226>  note  2  ;  Donmt,  Servitudes,  sec.  1,  n.  21 ;  Serrcs,  pp,  145-0  ; 
2  Bouaquct,  178  :  a  Pand.  Fran?.,  515-6  ;  2  Maleville,  138 :  G  N.,  710. 
[L  505,] 


TITLE    FIFTH. 


OF    EMPHYTEUSIS. 


BECTTON     I. — <JENEBAL    PROVlSrONa 


SBV'  Empbytetisis  or  emphyteutic  lease  is  a  contract  by  which 
the  proprietor  of  an  inimoveable  conveys  it  for  a  time  to  another,  the 
lessee  subjecting  himself  to  make  improvements^  to  pay  the  lessor  an 
annual  rent,  and  to  such  other  cliarges  as  may  he  agreed  upon. — Cod,, 
L.  1,  L,  2,  L.  3,  Dejiire  emphi/t  ;  Domat,  liv.  1,  tit  4,  see^  10,  no  1  ;  6 
Guyot.  R^p.,  vo  Emphi/t^om,  p,  680  ;  Anc.  Deniz.,  vo  Emphi/tdose,  p. 
21)t>,  no  1  ;  7  Nouv,  Deniz.,  vo  Emphytiose,  p.  ii38  ;  2  Argou,  p,  300  ; 
I  Diet,  de  droit,  p,  784  ;  Duiiod,  PreHcrlptmn,  p,  338  ;  2  Proudhon, 
Damaine  dt'  jrropriiti,  n,  700  :  1  Proudhon,  ITsafmit,  no  97,  p.  98  ; 
Pothier,  Bad  A  rente,  h  55,  57,  (L  505], 

DECISIONS  :■ — t  L'acta  par  IcquBl  im  aeigneur  donne  la  jouiiaaoce  d*uii« 
teri'e,  iVun  emplacement,  d^une  place  tte  mouUn,  du  droit  de  prendre  da  Teaii 
d*utie  riviero  potxr  faire  marcher  un  moalin  banal,  pour  plus  de  neuf  anuses 
moyennant  une  redeyance  annuelle  de  deux  cents  minots  de  h\§j  arec  U  claus^e 
qu^il  pourra  reprendre  le  tout  a  Pexpijiifcion  du  terme,  en  payant  restimation  des 
ttnu^iorationg,  est  nn  baLlempliyt^otiquo.^CoijaTOF  Apfkal, —  Gugy  tt  Ohouinardf 
a  R.  de  L,,  p.  308, 

2.  Dopuia  rabolition  du  sy^t^me  f(5odal  le  bail  4  cam  n^^tant  plus  recontm, 
notre  loi  ne  reconnalt  cotnmQ  baux  k  long  terme  qua  le  bail  a  rente  et  le  hail 
einphyt^otique  ;  et  dans  Pespoce  flctuelle  le  bail  h  long  terme  stipule  entr^  lea 
parties  est  un  bail  emphyt^otique.^ — Loranger,  J.^ — Dufresne  vs  Lamt^niagn^f  S 
L,  a  J.J  p.  197. 

3.  A  lease  for  twelve  jeara.  containing  abo  a  pmrnise  of  sale,  cannot  be 
regardeil  as  a  lease  giving  rise  to  the  summary  proceeding  provided  for  by  C.  C»  P. 
887  §tseq> — ^Q-  B Lepine  S  Perm.  Bldg.  Soc,  of  Jacques- Car  tier^  20  L.C,  J.^  p,  300ii 

4*  There  can  be  no  bail  efnphffSoHquf  without  a  rente  or  cariQn  emphy* 
teotique.— Stuart,  J — Blanchet  vs  Biminutrede  Quibee,  15  L.  C-  R.^  p.  104^ 


5*  Before  tha  coming  into  force  of  the  Civil  Cod©,  the  gbligation  of  improv- 
ing the  property  was  not  an  ©eaential  obligation  in  an  emphyteutic  lease^— Jbtte, 
,J,^^{hs»it  t>9  Ltmitu^y  25  L.  C*  J.,  p.  317^  5  L.  N.,  p.  10, 

6,  That  ft  lease  made,  simce  the  coming  into  force  of  the  Code  for  much 
more  than  a  nominal  rent  and  containing  no  stipulation  obliging  the  lesfor  to 
improve  the  leased  lands,  wiU  not  b»  deemed  of  an  emphyteutic  nature,  although 
\t  be  made  for  a  term  of  twenty  nine  years.  That  the  leasee's  transfer  to  K.  of  hii 
rights  and  obligations  under  the  leaae,  although  made  with  the  aaaent  and  con^ 
ourrence  of  the  lessor,  and  although  the  lessor  afterwards^  for  years,  dealt  with 
K*  alone  and  transferred  the  rent  to  a  third  party  as  being  duo  hy  K,  did  not 

aflect  a  novation  of  the  lessee's  liability  for  rent McCord,  J — Credit  F^inci&r 

Franco 'Qinadien  ts  Young j  9  Q.  L.  R*,  p*  3i7» 

56S.  The  dm^tioo  of  emphyteusis  cannot  exceed  ninety-nine 
years  and  must  be  for  more  than  nine. — ^C.  S.  L.  C,  c.  50  ss*  1,  2,  3  ;  2 
Anc.  Deniz.,  vo.  Erapkyteose,  p.  296  ;  7  Nouv.  Deni;:.,  eocL  verho,  n.  0,  p. 
538 ;  ll\  IhiiL,  p.  280  ;  1  Diet  de  Droit,  p,  783  ;  1  Duuiat,  p.  221  ;  1 
Bcrtiijon,  p.  1  ;  2  Sebire  et  Carteret,  221  ;  Pothier,  Bail  a  rmite,  45. 
[l  505.] 

561i*  Eiuphyteusia  carries  with  it  aheuation  ;  so  long  as  it  lasts, 
the  lessee  enjoys  all  the  rights  attached  to  the  quality  of  a  proprietor. 
He  alone  can  constitute  it  wlio  has  the  free  disposal  of  his  property.- — 
Damat,  liv.  1,  tit  4,  s,  10,  o.  5  r  G  Guyot,  Kep.,  vo.  Emphyfmse,  682  ; 
2  Anc*  Deniz.,  eod,  verlm,  n.  %  p.  296  ;  7  Nouv,  Deniz.,  eod.  verhfK  §  % 
n.  6,  p.  5S9  ;  13  Ibitl,  p.  280  ;  1  Diet  de  Droit,  p.  784  ;  3  Delvincourt^ 
p,  185  ;  Pothier,  IIL  [I.  505.] 

DECISIONS  ^^U  Th^  eupital  of  the  indemnity  paid  into  court  on  the  expro- 
|jriation  by  a  Railway  company  of  land  included  in  a  hail  tmphytiQtiqut  ia  to  he 
awnrdod  to  the  leasee,  on  giving  security,  in  preference  to  the  lesson  A  lesae^ 
uoder  jL  hail  etnphfl&fiiqne  m  pi'oprietor  of  the  lan^l  leaded  and  is  not  obligeil  lo 
he  content  with  thiti  interest  of  the  monies  deposited  in  court  aa  auch  indemnity. 
— C,  n.^  Ex  parte  Grand  Trunk  Bij.,  6  L.  C.  H,,  p.  54. 

2-  Un  Lmmenble  detenu  par  le  preneur  emphy teote,  aprea  rexpu'atioii  du 
bilL  pent  ^tre  valahlement  ftaisi  comme  appartenant  au  ballieur  aufjuel  il  doit 
MTenir^Q,  B.— ^tioi  ^  DanaUj  8  L.  C.  R.,  p.  2m. 


570,  The  leasee  who  is  in  tlie  exercise  o£  his  rights,  may  alienatav 
fcr&KisfBr  and  hypothecate  the  iramo%^eal>le  so  leased,  without  prejudice 
to  the  rights  of  the  lessor  ;  if  he  he  not  in  the  exercise  oi  his  rights, 
h^  can  only  do  so  witli  judicial  authoriication  and  fonnalities* — Doniat^ 
W.  ciL^  a  6  ;  Lacombe,  p,  2t>2  ;  2  Argoti,  304  ;  U  Guyot,  Rep.,  G8l*2  ; 
1  Diet  de  Droit,  784  ;  7  Nouv,  Bmlz.,  539,  543  ;  1  Duranton,  nn.  7(1, 


f  7,  78,  80  ;  2  Sebire  et  Carterefc„  681-2  ;  FobUx  et  Hearion,  Re^iU 
foncih'Bs,  p.  24,  [I  505,] 

^71-  Imraoveablea  held  under  emphyteusia  may  be  seized  i 
reai  property,  tioder  execution  against  the  lesaee  by  his  creditors,  wh 
may  bring  them  to  sale  with  the  fonnalities  of  a  sheriff's  siale.- 

6  Guyot,  H%,  682  ;  1  Diet  de  Droit,  785  ;  2  Anc,  Deniz,,  p.  297 

7  Nouv.  Deniz ,  542  ;  C.  C.  R  710.    [I.  505  to  507,  III  377,] 

DECISJ0NS  : — h  La  vente  de  ce  qui  reate  a  courir  d'un  bail  emphyteatiqu 
design^  coMime  tel  daua  ravertisaement  du  sherif,  impose  a  Tadjudicataire  l^ob 
gation  de  payer  le  canon  emphyteotique,  quoique  cela  ne  apit  pas  expreasemei 
dit  dans  cat  avertiaaeiueiit  et  qiioiqu^il  n*y  ait  pas  d^oppoaition  a  6n  de  charge 
cet  eSet ;  et  conagquemmeint,  !e  ereaiieier,  &  qui  est  due  eette  rente  ou  cano 
emphytiotique,  na  peut  paa  demanderi  sefaire  indemniser  a  mime  le  piix  t: 
I'adjudicatioiii  sous  le  pretexte  que  ^a  rente  et  sea  autrci  droits,  i^suUant  du  bai 
soDt  perdusj  parce  quUl  n^a  pas  j'ait  d'oppoiiitiou  a  On  de  charge.^ — ^Dt^VAL  Jr  Men 
DiTH,  J  J Mmot  vs  O'CaUaghan,  2  L,  C  H.,  p.  33h 

2.  Un  propri^taire  qui  a  lab&e  vendr©  aa  pixjpriete  aur  un  d^fentleur  qui  b 
ja  d^tenait  qu^a  titre  d©  bail  emphyt^otique,  peat  desmander  d'etre  indemnise  li 
ja  perte  de  ea  propriete  aur  le  prix  de  Tadjadication, — C,  R.— *Jllur/J%  p*  O^Vort' 
van  <£•  Lamp  Sony  2  Ij.  C.  R,  p*  333, 

3.  Ijea  di-oite  d*un  bailleur  emphyt^otique  peuvent  ^tre  saieb  et  d^orStJ 
comme  un  immeuble  par  lea  crianeier%  du  baiUeiir. — Dana  ce  cub,  le  domaii: 
direct  aeul  eat  saial  et  vendu.  Le  dec  ret  n'afiecte  paa  les  droita  de  Temphyteot 
et  ne  change  en  aucune  maDiere  lea  conditiooi  de  remphytioae,  aeulement  I^ea 
pbyt^ote  change  de  cr^ancter  et  doit  payer  le  canon  emphyteotique  k  Tadjudic 
taire  all  lieu  de  payer  k  son  bailleur  comme  avant  le  decret, — Loea.no bb,  J,^Pr 
G&urst  yj  Fiiiaf)  I  R.  L,j  p,  42. 

4.  Upon  the  proceedi  of  the  sale  of  a  long  lease  bail  emphyHoiiqiu^  tt 
lessor  cannot  claim  arrears  due  in  virtue  of  auch  lease  to  the  pi'^judice  of  acredi 
or  of  the  leaaee  who  hsus  duly  registered  hefore  him, — C,  B — Titu  tj*  Martiny  7  ] 
a  R.,  p.  42. 

5.  TJn  cr^ancier  d'une  rente  emphyteotique  pent  pourauivre  en  declaratic 
d^hypoth^que  le  repreaentant  de  radjudicataire  de  rimmeuble  qui  est  hypotheqt 
pour  la  sQret^  du  paiement  de  cette  rente,  ai  la  rente  du  aberif  a  M^  faite  sujetl 
k  cette  rente,  quoique  le  contrat  de  vente  du  aherif  ne  faase  paj&  mention  de  ! 
rente,  et  en  ce  oaa  le  contrat  de  vente  aera  d^clar^  taux, — Q.  B. —  Varpentet 
Mty^  S  K,  L,,  p,  283. 

6.  In  the  caae  of  the  dicret  of  an  Immoveable  property,  if  it  be  stated  in  tt 
sheriff's  advertiaemenfc  that  such  immoveable  ii  held  d  bail  emph%ftiotiqu€  \ 
virtue  of  a  lease  granted  to  the  Defendant,  the  arf/wdi'da/fliVe  wiU  be  bound  t 
pay  the  rmU  or  canon  efnphtfl^oiique  lor  the  future,  The  rente  or  canton  emph\ 
tioiiqite  is  an  indication  of  the  dominium  directum^  the  property  of  which  lit 
with  the  lessor  and  for  the  preservation  of  which  he  is  not  bound  to  produce  a 
opposition  ajm  de  charge.  When  it  is  made  to  appear  that  the  sale  is  a  sal 
of  a  bail  eniphyiioiiquc  it  is  the  duty  of  the  in  tend  id  g  adJMdicaiairtio  enquij 
into  the  condition  of  the  lease. — Btuabt,  J. — Blanche  ^  86minairt  de  Quib^t  ^ 
L,  C.  E,  p,  104. 


Of  emphyteusis.— Art.  572-675.  223 

57S.  The  lessee  is  entitled  to  bring  a  possessory  suction  against 
oil  those  who  disturb  him  in  his  enjoyment  and  even  against  the  les- 
sor.— 2  Proudhon,  Dom.  de  proprUtiy  p.  325 ;  2  Sebire  et  Carteret, 
456;  Pothier,  n.  3.  [1.507.] 

SECTION  II — OF  THE  RIGHTS  AND  OBLIGATIONS  OF  THE  LESSOR  AND  OF 

THE  LESSEE 

578*  The  lessor  is  obliged  to  guarantee  the  lessee,  and  to  secure 
him  in  the  enjoymentof  the  immoveable  leased,during  the  whole  time 
legally  agreed  upon. 

He  is  also  obliged  to  resume  such  immoveable  and  to  discharge  the 
lessee  from  the  rent  or  dues  stipulated,  in  the  case  of  the  latter  wishing 
to  leave  it,  unless  there  is  an  agreement  to  the  contrary. — Domat,  loc., 
dt,  n.  7 ;  6  Guyot,  Rep.,  682-3  ;  2  Diet,  de  droit,  786  ;  2  Argou,  300 
et  seq. ;  7  Nouv.  Demiz.,  542  ;  2  Sebire  et  Carteret,  455  ;  Pothier,  32, 
121, 123  et  seq.  [I.  507.] 

DECISION  : —  Under  an  emphyteutic  lease,  the  lessor  has  not,  for  the 
payment  of  the  rent  and  other  obligations  of  the  lease,  the  privilege  which  he 
has  under  an  ordinary  lease  on  the  moveable  property  found  in  or  removed  from 

the  premises  leased. — ^Q.  B Alliott  &   Eastern   Townships  Bankj  2  Q.  B.  R., 

p.  172. 

574*  On  his  part  the  lessee  is  bound  to  pay  annually  the  em- 
phyteutic rent ;  if  he  allow  three  years  to  pa.ss  without  doing  so,  he 
may  be  judicially  declared  to  have  forfeited  the  immoveable,  although 
there  be  no  stipulation  on  that  subject. — Col.,  L.  2,  De  jure  empkyt ; 
Carondas,  liv.  7,  rdp.  39  ;  Domat,  loc.  cit^n.  10;  1  Diet,  de  droit,  784; 
7  Nouv.  Deniz.,  p.  542  ;  13  Nouv.  Deniz.,281 ;  Pothier,  1,  35,  40,  38. 
[I.  507.] 

DECISIONS  : — 1.  On  a  hail  emphytiotique^  rent  in  arrear  for  three  years  is  a 
good  cause  of  resiliation — K.  B — Samson  vs  Woolsey,  2  R.  de  L.,  p-  439. 

2.  Le  droit  de  commise  s'exerce  4  regard  d^un  bail  emphyt^otique  sans 
ancune  stipulation  par  le  d6faut  de  paiement  de  la  rente  ou  canon  emphy  teotique 
pendant  trois  ann6es  et  sans  aucune  mise  en  demeure  de  payer.  Le  juge  a  le 
pouvoir  d*accorder  un  sursis  4  TexScution  du  jugement  pronon^ant  la  resolution 
de  ce  bail,  aveo  faculty  au  preneur  de  payer  pendant  ce  d61ai  et  de  garder  pos- 
session  de  PhSritage. — Loranoeb,  J. — Dufresne  vs  Lamontagne,  8  L.  C.  J.,  p.  197. 

STS*  The  rent  is  payable  in  the  whole,  without  the  lessee  having 
a  right  to  claim  its  remission  or  diminution,  either  on  account  of 
sterility  or  of  unavoidable  accidents  which  may  have  destroyed  the 
harvest  or  hindered  the  enjoyment,  or  even  for  the  loss  of  a  part  of 
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224  Of  emphytmsis.—Art.  676-679, 

the  land. — Cod.,  L.  1,  Dejure  emphyt ;  Domat,  loc,  cit.y  n.  8  ;  1  Diet. 
de  Droit,  784  ;  6  Guyot,  R^p.,  682  ;  7  Nouv.  Deniz.,  543  ;  2  Sebire  et 
Carteret,  n.  27,  p.  456  ;  Pothier,  14,  15,  16.  [I.  507.] 

5*76/  The  lessee  is  held  for  all  the  real  rights  and  land  charges 
to  which  the  property  is  subjected. — 6  Guyot,  R^p.,  682  ;  Domat,  loc. 
cit,  s.  20 ;  7  Nouv.  Deniz.,  543  ;  2  Sebire  et  Carteret,  456  ;  Pothier,  66  ; 
see  also  110.  [I.  507.] 

DECISIONS  : — I.  A  party  holding  land  within  the  city  of  Montreal,  under  a 
lease  from  the  government  for  twenty-one  years,  renewable  on  certain  condition, 
is  an  owner  of  such  land,  within  the  meaning  of  the  by-law  of  the  corporation 
imposing  assessments  on  real  property. — Q.  B. — Gould  <£r  City  of  Montreal,  3  L. 
C.  J.,  p.  197. 

2.  The  lessee  of  a  lot  and  water  power  near  the  Lachine  Canal  and  within 
the  limits  of  the  City  of  Montreal  from  the  Commissioners  of  Public  Works, 
under  a  lease  for  twenty-one  years,  renewable  for  ever  in  the  terms  mentioned  in 
the  lease,  has  Kjus  in  re  and  is  liable  for  city  taxes  and  assessments  as  proprietor 
of  the  leased  property.  Such  lease  is  an  alienation  of  the  domaine  utile,  the 
Crown  having  only  the  domaine  directe — C.  R. — Ex  parte  Harvey,  5  L.  C.  R. 
p.  378. 

SV7»  He  is  bound  to  make  the  improvements  which  he  has 
undertaken,  as  well  as  all  greater  or  lesser  repairs. 

He  may  be  forced  to  make  them  even  before  the  expiration  of 
the  lease,  if  he  neglect  to  do  so,  and  the  land  suffer  thereby  any  con- 
siderable deterioration. — Domat,  loc.  cit.y  s.  10,  n.  9  ;  6  Guyot,  R^p., 
682  ;  7  Nouv.  Deniz.,  544  ;  2  Sebire  et  Carteret,  457  ;  Pothier,  57,  58, 
59  et  seq.  [I.  507.] 

DECISION: — In  an  action  upon  a  lease  emphytiotique,  upon  the  plaintiff's 
demand  of  re-entry  because  no  house  was  erected  on  the  lot  leased,  within  a  year 
as  stipulated,  it  was  held  that  the  defendant  must  necessarily  be  put  en  demeure, 
before  the  institution  of  the  action K.  B — Balaton  vs  Pozer,  2  R.  de  L.,  p.  440. 

578.  The  lessee  has  not  the  right  to  deteriorate  the  immoveable 
leased  ;  if  he  commit  any  waste  which  greatly  diminishes  its  value, 
the  lessor  may  have  him  expelled  and  condemned  to  restore  the  things 
to  their  former  condition. — Domat,  loc.  cit. ;  Novelle  120,  c.  8 ;  6  Guyot, 
Rdp.,  682  ;  7  Nouv.  Denitz.,  543  ;  Pothier,  42  et  seq.  [I  507.] 

SECTION  III. — OF  THE  TERMINATION  OF  EMPHYTEUSIS. 

ISTO.  Emphyteusis  is  not  subject  to  tacit  renewal. 
It  ends  : 

1.  By  the  expiration  of  the  time  for  which  it  was  contracted,  or 
after  ninety-nine  years,  in  case  a  longer  term  has  been  stipulated  ; 
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2.  By  forfeiture  judicially  pronounced  for  tlie  causea  set  forth  in 
ftrticks  574  and  578,  or  for  other  legal  causes  ; 

3.  By  the  total  lo88  of  the  e.state  leased  ; 

4  By  abandonment. — Domat,  Itjc.  eU.,  u.  7  ;  6  Nouv.  Denizt.,  vo. 
D&jiierpwHement,  §  2,  nn*  1  et  seq.  ;  7  IbUL,  p.  ri4'2  ;  1  Duvergier, 
n,  181  ;  Troplong,  Lowige,  n.  40  ;  2  Sebire  et  Cartertt,  Buil  erfiphfit, 
nn.  m  et  seq. ;  2  Devilteneuve  et  Gilbert,  Empkijteose,  u.  37  ;  Pothier, 
5:1121,116,  114,  190.  [I.  m9.] 

DECISIONS: 1.  An  action  ot^  r^^iUafinn  for  the  non- performance  of  th© 

conditions  of  ii  emphyteutic  lease,  cannot  be  maintmned  if  the  defendiint  hiis  not 
tn?eiiput  en  thmture. — K.  B — .Balsfon  v.%  Pozer,  2  11.  ds  L.,  p.  440. 

2.  The  forfeiture  of  a  hail  empkyliotiqiifif  for  non-payment  of  the  reut^  will 
itdt  be  decreed^  if  it  be  proved  tbfit  before  the  action  was  instituted  the  rent  due 
wai£  tendered  and  refused,^— K.  B Murna  it*  Richarffy,  2  IL  de  L.^  p.  206. 

3.  Un  immeiible  detenu  par  le  preneur  emphyteote,  apres  I'expiration  du 
b&il,  peut  §tre  valablement  sajai  comme  appurtenant  an  bailie ur  auquel  il  doit 
r©renir. — Q,  B — Huot:  A  Danais^  S  K  C.  R.^  p.  235. 

pI^IO*  The  leasee  ir^  only  allowed  to  abandon  if  he  have  .satisfied 
for  the  pa.st  all  the  oljligation.s  which  result  from  the  lease,  and  par- 
ticularly if  he  have  paid  or  tendered  all  arrears  of  the  dues,  and  made 
the  improvements  agreeil  upjn. — Paris,  lOU  ;  1  Laurlere.  *^27  :  Loyweay, 
im  HL  et  n.  Vi  :  0  Nouv.  Deni^..  12ri  ;  7  lluff.,  .U2  ;  Pothier,  147  et 
8eq.  185  etseq.  [L  50a] 

p'SMI*  At  the  end  of  the  lease,  in  whatt  vi.t  way  it  lui|ipens,  the 
les'iee  must  give  up,  in  good  condition,  the  prop(frty  received  from  the 
lessor,  as  well  as  the  buildings  he  obliged  Idmseif  to  construct ^  liut  he 
is  not  hound  to  repair  those  Avhicli  he  has  erected  without  being 
obligetl  to  do  80.— Brodeau  8ur  Louet»  E..  som.  22  ;  1  Diet  de  Droit, 
im^ii ;  7  Xouv,  Denii?,  543-4;  2  Sebire  et  Carteret.  457  :  P^Hhier,  4a, 
45;  Thev.  d^Ess.  (Can.  Ed.)  p.  207.     [L  r^Ull] 

^Sf^,  x\h  to  improve  men  tJ:s  whicli  the  lessee  has  made  voluntarily, 
without  being  bound  to  do  so,  the  lessor  has  the  option  of  either  keep- 
ing them,  upon  paying  what  they  eost  m*  tlieir  actual  value, 
or  peruiitting  the  lessee,  if  the  latter  can  do  so  with  advantage 
t<j  him^ielf  and  wdthout  deteriorating  the  land,  to  remove  them  at  his 
mvn  expense  ;  otherwise,  in  each  case,  they  belong,  without  indemni- 
tieation,  to  the  le-ssor,  who  may*  never tlielesw,  compel  the  lessee  to 
remove  them,  in  conformity  with  the  innvisionsof  article  417.— 2  Ar- 
<,^ii,  303-4;  Diet,  tie  Droit.  THil;  7  Nonv.  Denies.,  544  et  ;=!eq.  ;  1  Du- 
vtTgier,  n,  174  ;  2  Devilleneuve  et  (lilbert,  p.  *I70  ;  Pothier,  41  :  Thev. 
dW  (Can.  Eel)  p.  207.     [i  5011]  1.1 


226  Acquisition  and  exercise  of  rights  of  'property — Art.  583-586, 


BOOK  THIRD. 


OF  THE   ACQUISITION   AND   EXERCISE   OF  RIGHTS   OF   PROPERTY. 


GENERAL   PROVISIONS. 

SS3«  Ownership  in  property  is  acquired  by  prehension  or  occu- 
pation, by  accession,  by  descent,  by  will,  by  contract,  by  prescription, 
and  otherwise  by  the  effect  of  law  and  of  obligations. — Pothier,  Pro- 
pri^t^,  nn.  19  et  seq. ;  3  Marcad^,  pp.  1,  2,  3  ;  3  Boileux,  pp.  4  et  seq. ; 
C.N.,  711,712.     [11.255.] 

DECISION  : — Celui  qui  est  a  ]a  poursuite  d^un  animal  sauvage  est  cense  en 
Stre  le  premier  occupant,  tant  qu'il  est  {L  sa  poursuite,  et  il  n'est  pas  permis  a  un 
autre  de  s^en  emparer  pendant  ce  temps,  et  dans  ce  cas  ce  dernier  doit  en  payer 

la  valeur  au  poursuivant Berthblot,  J Charlebois  vs  Raymond,  12  L.  C.  J., 

p.  55. 

584.  Things  which  have  no  owner  are  held  to  belong  to  the 
crown. — Cod.  de  bonis  vac,  L,  I]  f  De  adquirendo  reruvi ;  Instil., 
lib.  2,  tit.  1,  §  12  ;  Domat,  Dr.  public,  liv.  1,  tit.  6,  sec.  3,  nn.  1,  2,  3,  4  ; 
3  Despeisses,  p.  150,  No  3 ;  C.  C.  401  ;  4  Touillier,  pp.  6,  38,  51,  320  ; 
C.  N.,  713.     [II.  255.] 

IS85*  There  are  things  which  have  no  owner  and  the  use  of 
which  is  common  to  all.  The  enjoyment  of  these  is  regulated  by  laws 
of  public  policy.— ;^'L.  2,  De  divisione  rerum  ;  Pothier,  PropAete,  nn. 
21,  22,  51, 60  ;  3  Toullier,  p.  22  ;  3  Marcade,  p.  5  ;  C.  N.,  714.  [IL  255.] 

1586.  The  ownership  of  a  treasure  rests  with  him  who  finds  it  in 
his  own  property ;  if  he  find  it  in  the  property  of  another,  it  belongs 
half  to  him,  and  the  other  half  to  the  owner  of  the  property. 

A  treasure  is  any  buried  or  hidden  thing  of  which  no  one  can 
prove  himself  owner,  and  which  is  discovered  by  chance. — ff  L.  31,  §  1, 
De  aquirendo  rerum ;  Cod,,  L.  unica  De  thesauris ;  Instit,  lib.  2, 
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tii  1.  I  39  ;  Domat,  Dr.  puh^  liv.  1,  tit.  6,  sec.  3,  n.  7 ;  3  Despeisses, 
p.  144,  see  4 ;  Pothier,  Prop,,  nn.  64,  65,  66  ;  Fenet-Pothier,  snr  art 
716,  pp.  186  et  Keq. ;  3  Maxcadd,  pp.  6,  7  ;  C.  N.,  716.  [IL  255.] 

SST*.  The  right  o£  hunting  aocl  fishing  is  governed  by  parfciculaF 
liuvs  of  public  policy,  subject  to  the  legally  acquired  ri^^hts  of  indi* 
viiluals. — :!?  L.  De  aquirendo  rerum  ;  InstlL,  lib.  2,  tit.  1,  ^  2, 12  ;Ord, 
1 51  tJ,  art.  89;  Orel  1681,  liv.  5  p.  356  ;  Ord.  1669.  titres  30,  31; 
a  a  C-,  c.  62 ;  C,  S.  L.  C,  c  29 ;  Pothier,  Propriel^,  nn.  33,  47,  51, 52, 
53,56;  4  Merlin,  Rep.,  vo.  CJkoHse,  §2,  pp.  120  et  seq. ;  3  MarcaJe, 
p,  5;  C.  N.,  715.  [11.255,] 

DECISION:— See  case  noted  at  C,  a  5S3. 

58S.  Things  which  are  the  prodace  of  the  sea,  or  are  drawn 
from  its  bottooi,  found  floating  on  its  waters,  or  cast  upon  its  shores, 
and  which  never  had  an  owner,  belong,  by  right  of  occupancy,  to  the 
finder  who  has  appropriated  thera. — Stephen^s  Blacks  tone,  Book, 
4  pp,  436,  525  et  seq. ;  Contra,  Ord.  de  la  Marine,  liv.  4,  tit  9,  art.  19 
20;  C.  N.,  71Z  [II  255.] 

SJ^fl.  Things  once  possessed^  which  are  afterwards  found  at  sea, 
or  on  the  sea  shore,  or  their  price,  if  they  have  been  sold,  continue  to 
be  thti  property  of  the  original  owner,  if  he  claim  them,  and  if  he 
lo  not,  they  belong  to  the  crown  ;  save  in  all  cases  tlie  claims  of  those 
*'ho  find  and  preserve  them,  for  the  i^alvage  and  preservation. — Stat. 
:mp.  17-18  Vict.,  c.  104 ;  Blackstone,  loc.  ciL  ;  Ord  de  la  Marine,  liv.  4, 
it  9,  art.  24,  et  Valin,  on  same  ;  C.  N.,  717.  [II.  255.] 

590-  Whatever  relates  to  wrecked  ships  antl  their  cargOi  the 
rticlea  and  fragaients  coming  from  them,  the  mode  of  disponing  of 
H-ni  and  of  the  price  they  bring,  and  tlie  right  of  sal  vage,  is  specially, 
fgulaied,  according  to  the  same  principles,  by  the  imperial  statute, 
itituled  ;  The  Menhanf  Shippiuf/  Act,  1854.— Stat.  Imp.  17-18  Vict., 
104,  ss.  443^500;  a  N,  717.  [IL  257] 

jhu/^iuhnenL — ^See  the  Act  intituled  :  "  An  Act  respecting  wrecks, 
a.§unkie.s  and  Salvages,  "  wtiich  consolidates  and  amends  the  Acts  D. 
^33  Viet,  cap.  38  and  D.  36  Viet,,  cap.  55.^R.  S.  C,  cap.  81, 

^111.  The  grass  upon  the  buaches  of  the  river  St.  Lawrence  wliicli 
enot  pri%'atc  property,  is,  in  certain  places,  granted  by  special  laws 
'  particular  titles  to  the  riparian  proprietor,  under  the  restrictions 
aposed  by  law  or  by  regulations. 


■ 


228  Acquisition  and  exercise  of  rights  of  property. — Art  592-594. 

In  othor  cases,  if  the  crown  have  not  otherwise  disposed  of  it,  it 
belongs  by  right  of  occupancy  to  him  who  cuts  it. — C.  S.  L,  C.  c.  27, 
ss.  1,  2,  [II.  257.] 

592.  Things  found  in  or  upon  the  river  St.Lawrence,  or  the  navi- 
gable portions  of  its  tributaries,  or  upon  the  banks  thereof,  must  be 
advertised  and  disposed  of  in  the  manner  provided  by  special  provin- 
cial laws.— 12  Vic,  c.  114,  s«.  98,  99  ;  22  Vict.,  c.  12  [II.  257.] 

Aniendment  :  See  the  act  intituled  "  An  Act  respecting  Wreck 
and  Salvage,"  with  regard  to  the  disposition  of  effects  found  in  the 
port  of  Quebec,  which  consolidates  the  38th  section  of  the  Act  D. 
36  Vict.  cap.  55.— R.  S.  C,  Vol.  Ill,  p.  798. 

DECISION  : — Where  an  anchor  was  found  in  the  river  St  Lawrence  in  the 
Harbour  of  Montreal  by  the  master  of  a  vessel,  the  two  thirds  of  the  net  proceeds 
of  the  sale  will,  under  the  act  22  Vict.,  cap.  12,  be  awarded  to  the  master  and  the 
intervention  of  the  owners  of  the  vessel  claiming  the  proceeds  will  be  dismissed. 
Bertuelot,  J. — McGuire  vs  Trinity  House  of  Monirealj  15  L.  C.  R.,  p.  411. 

593.  Things  found  on  the  ground,  on  the  public  highways  or 
elsewhere,  even  on  the  property  of  others,  or  which  are  otherwise 
without  a  known  owner,  are,  in  many  cases,  subject  to  special  laws, 
as  to  the  public  notices  to  be  given,  the  owner  s  right  to  claim  them, 
the  indemnification  of  the  finder,  their  sale,  and  the  appropriation  of 
their  price. 

In  the  absence  of  such  provisions,  the  owner  who  has  not  volunt- 
arily abandoned  them,  may  claim  them  in  the  ordinary  manner,  subject 
to  the  payment,  when  due,  of  an  indemnity  to  the  person  who  found 
and  preserved  them  ;  if  they  be  not  claimed,  they  belong  to  such  per- 
son by  right  of  occupancy. 

Unnavigable  rivers  are,  for  the  purposes  of  this  article,  considered 
as  places  on  land. — Domat,  liv.  1,  tit.  G,  s.  3,  no  6  ;  Pothier.  prop.,y  nn 
67  et  seq  ;  C.  N.,  717.  [II.  257.] 

594.  Among  the  things  subject  to  the  special  provisions  men 
tioned  in  the  preceding  article  are  ; 

1.  Wood  or  other  objects  obstructing  beaches  and  the  adjoinii^ 
lands  ; 

2.  Unclained  goods  in  the  hands  of  wharfingers,  warehouse 
keepers,  and  carriers  either  by  land  or  by  water  ; 

8.  Articles  remaining  in  the  post-ofiice  with  dead  letters  ; 
4.  Things  suspected  to  have  been  stolen,  remaining  in  the  hand 
of  officers  of  justice  ; 
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5,  Animals  fouod  straying. ^ — C.  S.  L.  C,  e.  66  ;  c.  104 ;  c,  26,  s.s.  9 
10  ;  c.  28,  s.  2.^a  S.  C.  c.  31,  Vs.  29,  30,  3L  [II  257,] 

£i1l5.  Certain  matters  winch  come  under  the  heading  of  the  pre- 
fi^nt  book  are  incidentally  treatLcl  in  the  hooks  preceding.  [IIL  377.] 


TITLE  FIRST. 


(^F  SrLTESSlONS. 


GENERA r.  PROVISIONS, 

«I!I6.  Succession  is  the  tninsmission  by  law  or  hy  the  will  o£ 
man,  to  one  or  more  persons^,  of  the  property  and  the  tninsinlssilili^ 
rigliti  and  obligations  of  a  deceased  person. 

In  another  acceptation  the  word  ''  successinn  '*  means  the  uni- 
TerHftHty  of  the  thing-j  thus  trimsinitted. — ^Pothier,  Surre^Hsioytj^,  p,  2  ; 
■i  Tijullier,  p.  G3  i  0  Pand.  Fratie-,  pp.  7,  H  ;  I  KojL^ron,  Otjtb  Oivil^ 
p.  010,  [11,257.] 

DECISION  : — When  the  wife  waa  given  tUe  revtmue  derived  from  a  f-ertain 
cftpk&l  sum  daring  her  life,  \Titli  power  t<3  bequeath  tli«?  said  cnrjital  aiiiu  at  her 
(leatlx,  fjiUlng  which  the  original  testator  bequeathed  the  same  to  ceraiii  of  hh 
children,  and  the  wife  diadp  making  certain  ,specirtc  legacies  nad  bequeathing 
**  the  rent  and  residue  of  her  tittale  ^  to  certiiin  p*ii''3on3j  it  was  li^ld  thai»  by  tliis 
UQiverml  re&lduary  legacy,  she  had  eflectually  exercised  the  [loever  of  aiipniDt- 
nient  confered  on  her  by  her  husband's  will  over  the  capital — Pvpin-kvu,  J. — 
C?cw%  PI  Low,  M,  L  R.J  2  S,  C,  p.  311. 

5!I7*  Ahintest»ite  sueee.^siou  is  that  whicli  is  estuWishrd  l:>y  law 
^hm,  and  testamentary  ffticcesaion  tliat  which  is  *lenved  from  the 
^^ill  of  man.     The  former  takes  place  only  in  default  of  the  latter. 

(lifts  in  contemplation  of  death  partake  of  tlie  nature  of  te^t:i.- 
itientjiry  succession?*. 

The  person  to  whom  either  of  those  successions  devolves  is  called 
tieir.— Pothier,  Smcemion^,  pp.  1,2;  C  H.  L,  C,  e,  M.  s.  2  :  1  Rogruii, 


Pf 


280    Opening  of  succeaaiona  and  seizin  of  heirs, — Art,  598-603, 

p.  610  ;  11  Merlin,  R^p.,  pp.  152  et  seq.  ;  6  Pand.  Fran5.,  pp.  115  et 
seq.  ;  C.  L.,  875.  [II.  257  to  259.] 

598*  Abintestate  succession  is  subdivided  into  legitimate  suc- 
cession, which  is  conferred  by  law  upon  relatives,  and  irregular  suc- 
cession, when,  in  default  of  relatives,  it  devolves  upon  persons  not 
related.— Pothier,  Sue.,  pp.  1,  2  ;  6  Pand.  Fran?.,  p.  22  ;  C.  L.,  873, 
«74  ;  C.  N.,  756,  766.  [I.  259.] 

S99*  The  law,  in  regulating  a  succession,  considers  neither  the 
origan  nor  the  nature  of  the  property  composing  it.  The  whole  forms 
but  one  inheritance  which  is  transmitted  and  divided  according  to 
uniform  rules,  or  the  dispositions  made  by  the  proprietor. — 6  Pand. 
Fran?.,  199  et  seq.  ;  Dard,  161,  162,  note  (c)  ;  C.  S.  L.  C,  c.  34,  s.  2, 
§  I  ;  C.  N.,  732  ;  Thev.  d'Ess.  (Can.  Ed.)  pp.  52-89.     [II.  259.] 


CHAPTER  FIRST. 

OF  THE  OPENING  OF  SUCCESSIONS  AND  OF  THE  SEIZIN  OF  HEIRS. 


SECTION  I. — OF  THE  OPENING  OF  SUCCESSIONS. 

600*  The  place  where  a  succession  devolves  is  determined  by 
tlie  domicile. — God.,  L.  unica,  Ubi  de  hcbredltate  agitur ;  2  Pand. 
Fran?.,  408  ;  1  Toullier,  p.  321  ;  4  Ibid.,  p.  413  ;  1  Delvincourt,  46  ; 
a  N.,  110.  [II.  259.] 

601*  Successions  devolve  by  natural  death,  and  also  by  civil 
diath. — Pothier,  Due.,  c.  3,  s.  1 ;  Com.y  n.  502  ;  Intr,  mix  Cout,  n.  176  ; 
fhl,  n,  36  ;  Paris,  337  ;  C.  C,  36  ;  Fenet-Pothier,  p.  189  ;  C.  N.,  718. 
[XL  259.] 

602.  Successions  devolve  by  civil  death  from  the  moment  it  is 
incurred. — ff  L.  10,  §  1,  De  poenis  ;  L.  6,  De  injusto  rumpto,  ii^ito  ; 
Hogron,  p.  611  ;  1  Chabot,  Site,,  pp.  13,  14  ;  C.  N.,  719.  [11.  261.] 

603*  Where  several  persons,  respectively  called  to  the  succes- 
sion of  each  other,  perish  by  one  and  the  same  accident,  so  that  it  is 
impossible  to  ascertain  which  of  them  died  flVst,  the  presumption  of 
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Opening  of  successions  and  seizin  of  heirs, — Art.  604-607,    231 

survivorship  is  determined  by  circumstances,  and,  in  their  absence, 
by  the  considerations  of  age  and  sex,  conformably  to  the  rules  con- 
tained in  the  following  articles. — ff  L.  32,  §  14,  De  don,  inter  virwm 
el  uxorem  ;  De  rebus  dubiis  ;  Pothier,  Sue.,  c.  3,  s.  1,  §  1  ;  Intr,  tit. 
17,  Orl,  n.  38  ;  Merlin,  R6p.,  vo.  Mort,  §  2,  art.  2  ;  6  Pand.  Fran?.,  124 
etseq.;  2  Maleville,  167  ;  C.  N.,  720.  [II.  261.] 

604*  Where  those  who  perished  together  were  under  fifteen 
years  of  age,  the  eldest  is  presumed  to  have  survived  ; 

If  they  were  all  above  the  age  of  sixty,  the  youngest  is  presumed 
to  have  survived  ; 

If  some  were  under  the  age  of  fifteen  and  others  over  that  of 
sixty,  the  former  are  presumed  to  have  survived  ; 

If  some  were  under  fifteen  or  over  sixty  years  of  age,  and  the 
others  in  the  intermediate  age,  the  presumption  of  survivorship  is  in 
favor  of  the  latter.—;^  L.  22,  L.  23,  De  rebus  dubiis  ;  4  Poullain  du 
Pare,  n.  43,  p.  30  ;  1  Chabot,  Sac,  sur  art.  722,  pp.  30  et  seq. ;  C.  N. 
721.  [II.  261.] 

605.  If  those  who  perished  together  were  all  between  the  full 
ages  of  fifteen  and  sixty,  and  of  the  same  sex,  the  order  of  nature  is 
followed,  according  to  which  the  youngest  is  presumed  to  survive  ; 

But  if  they  were  of  difi'erent  sexes,  the  male  is  always  presumed 
to  have  survived. — ff  loc.  cit. ;  4  Poullain  du  Pare,  loc.  cit.  ;  1  Chabot, 
Sue.,  sur  art.  722  ;  2  Ibid.,  p.  32  ;  3  Marcad^,  pp.  15  et  seq.  ;  Rogron, 
sur  art.  722  ;  C.  N.,  722.  [II.  261.] 

SECTION  II. — OF  THE  SEIZIN  OF  HEIRS. 

6©6«  Abintestate  successions  pass  to  the  lawful  heirs  in  the 
order  established  by  law  ;  in  default  of  such  heirs,  they  devolve  to 
the  surviving  consort,  and  if  there  be  none,  they  fall  to  the  crown. — 
/  L.  unic,  undh  vir  et  uxor  ;  Cod.,  eod,  t  it.,  L.  1 ;  L.  4,  De  bonis  vacant ; 
Pothier,  Sue.,  c.  1.  s.  2,  art.  3,  §  3  ;  1  TouUier,  p.  66 ;  2  Demante,  p.  9  ; 
6  Pand.  Fran?.,  pp.  141-2  ;  C.  N.,  723.  [II.  261.] 

6©T«  The  lawful  heirs,  when  they  inherit,  are  seized  by  law 
alone  of  the  property,  rights  and  actions  of  the  deceased,  subject  to 
the  obligation  of  discharging  all  the  liabilities  of  the  succession  ;  but 
the  surviving  consort  and  the  crown  require  to  be  judicially  put  in 
possession,  in  the  manher  set  forth  in  the  Code  of  Civil  Procedure. — 
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Pam,  1\IH  ;  Pocqui^fc,  pp.  195-6 ;  3  Lauriere,  pp,  80  efc  seq.  ;  Potlj 
^^lA^.,  ck  3,  sec,  2  ;  ProprUti,  im.  248,  2(11,  ri32,  336  ;  Possesion,  n. 
OrL  tit..  17,  B.  :^01  :  4  ToulUer,  pp.  91,  97,  99,  258  et  seq.— 2  Deiiia 
p.  9|  n.  24  ;  G  Paiul.  Frrm9.,  pp.  144  et  syq,  :  p.  155,  n.  85  ;  p.  lt>3 
Maleville,  170 ;  C.  N..  724.     [IJ.  2(>L] 

DECISIONS' — 1'  Une  partie  qui  se  pret4?nd  henti^re  ne  peut  pourBLi 
comme  creaiieiere,  lorj^ijU'en  tn^rae  temps  eWe  rnaintieDt  qirelle  e^t  heritier 
JoRNSOX,  J Fra^er  vs  Abbott^  fj  II*  L.,  p,  23 4 . 

2.  The  helm  at  law  of  a  ik ceased  wife  ar«  iseiied  liy  operation  of  law  of 
»bare  in  arsy  Uumoveitible  conquJ^fs  of  the  commimity  and  tho  only  effect  of  t 
not  registoring  uoder  C,  C,  !!UU8  is  that  tranafei*s  &c*j  granted  by  them  are  i 
^Q,  E.—Danahe  tt  GraveUf,  22  h,  i\  J.,  p.  286. 

3.  Qu'im  seul  *1©  pliiniems  heritiers  Indiviw  pent  porter  Taction  petit 
(>ontre  le  tiers  qni  n'a  an  can  droit  ft  la  Buccesiiion  et  revendiquer,  par  elL 
totality  d*nn  immeuble  Ini  appar tenant  que  ce  tiei-s  detient, — Gasaclt^  J. — . 
v?f  B£dard,  1 1  Q.  L,  R.^  p.  318, 

4.  Que  les  h^ritiersi  ont  droit  aiix  inter^tsque  produisent  les  legs  particul 
lant  qa'ils  n*ont  pas  et6  acquittes  par  Texeouteur  testamentaire.-^pAPiNKAXJ, » 
Mmjer  m  LivtilU,^  M.  L.  H.,  3  8.  C.,  p.  190. 

C1L\PTER  SECOND, 

iW   THE   i,vUALlTIEH    REQUISITE   TO    INHERIT, 

O0H*  In  order  t^)  iiilieritj  it  m  necessary  to  be  civilly  in  existei 
at  the  nionreiit  when  the  .succession  devolves  :  thu*^,  the  following  j 
incapahie  of  inheriting  : 

1,  Persons  wlio  are  not  yet  conceived  ; 

2.  Infants  who  are  not  viable  when  born ; 

;i  Persons  wlio  ai-e  civilly  death — U  L.  0,  L.  7,  De  stiis  et  i 
hered;  Pam,  337  ;  Poeqnet,  pp.  197-8;  4  Ponlhun  du  Pare,  pp<  2tj 
HCfj  ;  Pothier,  Stff\,  c.  1,  sec.  2  ;  Inlt\,  tit  17,  OiL,nj\.  0,8;  Lamoign 
tit.  41,  art  3,  4.  5 ;  2  MaleviKe,  173 ;  6  Pand,  Fmii9.,  1*>5 ;  Dard,  p.  H 
0  N.,,  725.     [Ih  26a] 

Oim*  Aliens  may  iulierit  in  Lower  Canada  in  the  same  mam 
a^  British  suVjjects. — C.  C-  25  ;  C.  S.  C,  c.  8,  see*  9  ;  Pothier,  Pers. 
5TB,  Site.,  sec.  2  :  U  Pand.  Frajn;,,  pp.  ISO  et  aeq.  ;  C.  N.,  726,  [11.  2i 

4ilO«  The  following  persons  are  unworthy  of  inheriting  and^ 
such,  are  excbidod  from  i^iuccessioiis : 

L  He  who  has  been  convicted  of  killing  oi*  ftttemptiug  to  kilM 
deceased ; 


Of  the  different  orders  of  succession. — Art,  6II-6I4..         233 

2.  He  who  has  brought  against  the  deceased  a  capital  charge, 
adjudged  to  be  calumnious  ; 

3.  The  heir  of  full  age,  who,  being  cognizant  of  the  murder  of  the 
deceased,  has  failed  to  give  judicial  information  of  it. — /f  L.  9,  De  jure 
fisci  ;  L.  7,  §  4,  De  bonis  damnatorttm  ;  L.  9,  §§  1,  2  ;  De  his  quae  ut 
indignis  ;  Pocquet,  197 ;  Lacombe,  v.  Indignity,  nn.  1,  2,  3,  4,  5  ;  Po- 
thier,  Suc.c  1,  sec.  2,  art.  4,  §  2  ;  Intr.  tit.  17,  OrL,  n.  14;  6  Pand. 
Fran?.,  181  et  seq. ;  2  Maleville,  174;  1  Rogron,  623-4  ;  Fenet-Pothier, 
19, 194 ;  1  Chabot,  pp.  69  et  seq. ;  C.  N.,  727.     [II.  263.] 

Oil.  The  failure  to  inform  cannot  however  be  set  up  against 
the  ascendants  or  descendants,  or  the  husband  or  wife  of  the  murderer, 
nor  against  the  brothers  or  sisters,  uncles  or  aunts,  nephews  or  nieces 
of  the  murderer,  nor  against  persons  allied  to  him  in  the  same  degrees. 
— Cod.,  L.  13,  L.  17,  De  his  qui  accusari  non  possunt ;  1  Henrys,  liv. 
4,  ch.  6,  quest.  101 ;  Lebrun,  Svxi.,  liv.  3,  ch.  9,  n.  6  ;  Ord.  de  1690, 
titre  Dea  Plaintes ;  Louet  et  Brodeau,  C,  ch.  25  ;  H.,  ch.  5  ;  S.  ch.  20  ; 
1  Furgole,  611  et  seq. ;  6  Pand.  Fran9.,  191-3-4  ;  2  Maleville,  176  ; 
1  Chabot,  83  ;  2  Bousquet,  28  ;  C.  N„  728.     [II.  263.] 

61!S*  Any  heir  who  is  excluded  from  thi3  succession  by  reason 
of  unworthiness  is  bound  to  restore  all  the  fruits  and  revenues  that 
he  has  received  since  the  succession  devolved. — 1  Furgole,  598 ;  6 
Pand.  Fran^.,  193 ;  4  Toullier,  117  ;  2  JVIaleville,  177 ;  2  Bousquet, 
29 ;  C.  N.,  729.    [II.  263.] 

618.  The  children  of  an  unworthy  heir  are  not  excluded  from 
the  succession  by  reason  of  the  fault  of  their  father,  if  they  come  to 
it  in  their  own  right  and  without  the  aid  of  representation,  which  in 
this  case  does  not  take  place. — Lebrun,  Sue.,  liv.  3,  c.  9,  n.  6  ;  Pothier, 
Svic.,  ch.  1,  s.  2,  art.  4,  ^  1,  2 ;  ch.  2,  s.  1,  art.  1,  §  2 ;  Lacombe,  eod.  verbo, 
n.  5  ;  Fenet-Pothier,  195  ;  C.  N.,  730.     [U.  263.] 

CHAPTER   THIRD. 

OF  THE  DIFFERENT  ORDERS  OF  SUCCESSION. 


SECTION  I. — GENERAL  PROVISIONS. 


014.  Successions  devolve  to  the  children  and  descendants  of  the 
deceased,  and  to  his  avscendants  and  collateral  relations,  in  the  order 
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ant]  according  to  the  rules  hereinafter  laid  down. — ff  L.  7,  De  bonis 
damnatorum;  Pothier,  8v^.,  p.  40 ;  Intr,  tit.  17,  OrL,  n.  15  ;  2  Pand. 
Franv.,  198 ;  Dard,  notes  B.  C. ;  C.  N.,  731.     [II.  265.] 

Amendment :  See  the  act  intituled  "  An  Act  respecting  the  proof 
of  Heirship,"  which  is  too  long  to  cite  here. — Q.  41  Vict.,  cap.  10. 

<I15.  Proximity  of  relationship  is  determined  by  the  number  of 
generations,  each  generation  forming  a  degree. — ff  L,  10,  §  10,  De  gra- 
dihiis  et  affinihiLSy  Pothier,  Mariage,  no  123 ;  8uc.^  ch.  1,  sec.  2,  art.  3  ; 
4  Toullier.  p.  165  ;   6  Pand.  Fran?.,   212  et  seq.— C.  N.,  735.  [II  265.] 

II16*  The  succession  of  degrees  forms  the  line. 

The  succession  of  degrees  between  persons  who  descend  one  from 
the  other  is  called  the  direct  line  ;  that  between  persons  who  do  not 
descend  the  one  from  the  other,  but  from  a  common iincestor,  is  called 
Urn  collateral  line. 

The  direct  line  is  distinguished  into  the  direct  descending,  and 
the  direct  ascending  line. 

The  former  connects  the  ancestor  with  his  descendants ;  the  latter 
con aects  the  individual  with  his  ancestors. — -.^L.  1,  De  gradihus  et 
nffnibus  ;  Pothier,  Jiar.,  nn.  121-2  ;  Svx).,  ch.  1.  sec.  2,  art.  3  ;  C.  N., 
73a  [II.  265.] 

9V7»  In  the  direct  line,  the  degrees  are  computed  to  be  as  many 
as  there  are  generations  between  the  persons  ;  thus  the  son  is,  with 
respect  to  the  father,  in  the  first  degree,  the  grandson,  in  the  second, 
and  reciprocally  as  to  the  father  and  grand-father  in  respect  of  the  son 
and  grandson. — ff  L.  10,  §  9,  loc.  cit. ;  Pothier,  loc,  cit. ;  2  Maleville, 
lHrl;C.  N.,  737.  [II.  265.] 

018*  In  the  collateral  line  the  degrees  are  reckoned  by  the  gen- 
erations from  one  relation  up  to  and  not  including  the  common  an- 
cestor, and  from  the  latter  to  the  other  relation. 

Thus  two  brothers  are  in  the  second  degree,  uncle  and  nephevr  in 
the  third,  cousins-german  in  the  fourth,  and  so  on. — ff  L.  1,  §  1,  loc.  cit ; 
[ndit  Degratihus  et  cognat..y  §  7  ;  Pothier,  Siic.,  ch.  1,  sec.  2,  art.  3  ; 
4  Toullier,  p.  168  ;  6  Pand.  Fran?.,  212  ;  2  Maleville,  183  ;  C.  N.,  738. 
[11  265.] 

SECTION.  II. — OF    REPRESENTATION. 

619.  Representation  is  a  fiction  of  law,  the  effect  of  which  is  to 
put  the  representatives  in  the  place,  in  the  degree  and  in  the  rights  of 
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the  perBon  represented. — Novetls  18,  ch»  4  ;  Pothierj  Sue,  p„  40  ;  Fntr. 
tit.  17,  Orl,  n.  17 ;  4?  PouUain  du  Para,  pp.  2G-27 ;  2  Maleville,  IH4 ; 
C.  N.,  73».  [n.265.]  ' 

6S0*  Representation  taka^  place  withovit  limit  in  the  direct  line 
descending  ;  it  is  allowed  whether  the  children  of  the  deceased  compete 
with  the  descendants  of  a  predeeeai^ed  cliild,  or  whether  al!  the 
children  of  the  deceased  having  died  before  him,  the  descendant.!^  of 
these  children  happen  to  be  in  equal  or  unequal  degrees  amongst 
themselves. — CofL^  L.  3,  De  iiuis  €t  let  fit ;  Tnnt,  De  hiHrexlUaiibiui  quw 
(tb  iidest ;  Ntwellm  118,  127,  ck  1;  Pam,  319;  Lamoiixnon,  tit.  41, 
art  20;  Pothier,  Sue,  p.  41  ;  3  Lauriere,  82;  2  Pand.  Fraiir.,  220  ; 
a  N.,  740.  [IL  265  to  2*j7.] 

DECISION  ;*— Dans  Tet^pece  les  termer  tiifants  alors  ^tvafit.^f  comprenDent 
lea  p  et  its-en  fan  tBj  descemJaDt  en  ligne  flire^te  de  1a  testatrice  |  et  par  droit  de 
representation^  les  dits  petlts  entail  La  tienni3nt  dfrectement  do  leur  bbaieyle,  et 
Don  de  leur  mere,  leur  drr>It  au  legs  <]e  la  pmpriete  ile  rimmeuble  par  eux  mcla* 
m^p — TASCHgEEAU',  J — Glackmeyer  vs  Cilide  Mt^ntr^alj  lU  L,  C,  R,,  p*  IS, 

SSI.  Representatiun  does  not  take  place  in  favor  of  ascendants  j 
the  nearest  in  each  line  excludes  the  more  distant. — Novelle  118,  ch.  2; 
i  PbiilLiin  du  Parts  P-  27,  n.  3*j ;  Pothier,  Sue,  71);  1  Bouclier  d'Argis, 
11  ■  Laraoignon,  tit.  41,  art.  20  ;  4  Tuidlier,  191 ;  C.  N.,  741,  [II.  267.] 

fl33i  In  the  collati^ral  line  representation  is  a^ilmitted  only 
where  nephews  and  nieces  succeed  to  their  uiiele  and  atint  concurrently 
with  the  brother  and  sister  of  the  dueeased. — Paris,  ;i20  ;  Noviilr  118, 
ek  4;  Pocquet  p.  206;  1  Lauriere,  sur  art.  ;120;  Pothier,  Sue.,  pp,  94, 
101 ;  6  Pand.  Fran?.,  233;  2  Maleville,  185;  C.  N,  742.  [II.  267.] 

0211.  In  all  cases  where  representation  is  admitted,  the  partition 
is  effected  according  to  roots  ;  if  one  root  liave  several  branclie.^i,  the 
^ndvision  is  also  made  aceoriliJig  to  roots  in  each  branch,  and  the 
iiiembei's  of  the  same  branch  divirle  among  themselves  hy  heads. — 
Xovelk  lis,  c.  1 ;  Pariw,  320,  321  ;  3  Lauriere,  pp.  87,  93  ;  1  Argoo, 
436;  Pocquet,  2O0  ;  Pothier,  ^9i(f*.,  46;  Guyofc,  Ri^p-,  vo.  Saf-tri^sitm^j 
p.  575 ;  Lamoignon,  tit.  41,  arL  23;  0  Pand  Knm(j\,  240;  2  MaJeviUc, 
186;aN„743.  [II  2G7.] 

#24*  LiYing  persons  cannot  be  represented,  but  only  tliose  who 
are  naturally  or  civilly  dead, 

A  person  may  repre^^ent  him  whose  succession  he  has  renounced. 
—Nmwlle  118,  e*  1 ;  4  Poullain  du  Parc^n.  38  ;   1  Argou,  437  ;  Pothier, 
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Swc.y  ch.  2,  sec.  1,  art.  1  ;  Intr.  tit.  17,  Orl.,  n.  18 ;  Lamoignon,  tit.  41, 
art.  25  ;  6  Pand.  Fran9.  243  ;  2  Maleville,  187  ;  C.  N.,744.   [II.  267.] 

SECTION   III. — OF   SUCCESSIONS   DEVOLVING  TO   DESCENDANTS. 

625.  Children  or  their  descendants  succeed  to  their  father  and 
mother,  grandfathers  and  grandmothers,  or  other  ascendants,  without 
distinction  of  sex  or  primogeniture,  and  whether  they  are  the  issue  of 
the  same  or  of  different  marriages. 

They  inherit  in  equal  portions  and  by  heads  when  they  are  all 
in  the  same  degree  and  in  their  own  right ;  they  inherit  by  roots, 
when  all,  or  some  of  them,  come  by  representation. — NoveUe  118,  c.  I ; 
Paris,  302 ;  3  Laurifere,  pp.  11,  12 ;  Pothier,  Stvc.,  c.  2,  sec.  1,  art.  1, 
§  4 ;  sec.  3,  §  1  ;  C.  N,  745 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  143.    [11.  267.] 

SECTION  IV. — OF  SUCCESSIONS  DEVOLVING  TO  ASCENDANTS. 

626.  [If  a  person  dying  without  issue,  leave  his  father  and 
mother  and  also  brothers  or  sisters,  or  nephews  or  nieces  in  the  first 
degree,  the  succession  is  divided  into  two  equal  portions,  one  of  which 
devolves  to  the  father  and  mother,  who  share  it  equally,  and  the 
other  to  the  brothers  and  sisters,  nephews  and  nieces  of  the  decea<^ed, 
according  to  the  rules  laid  down  in  the  following  section.] — 6  Pand. 
Fran9.,  248-253  ;  2  Maleville,  189  ;  2  Bousquet,  58  ;  2  Marcad6,  76-7  ; 
C.  L.,  899  ;  C.  N.,  748.     [II.  269  to  271.] 

DECISION  :— Le  pere  est  h^ritier  de  son  enfant,  des  biens  mobiliers  loisses 
par  lui,  4  son  d6ces,  au  cas  ou  I'enfant  est  mort  iniestat  et  sans  enfants,  et  le  pdre 
heritera  de  son  dit  enfant  dans  la  propriete  du  legs  fait  par  le  testateur  en  faveur 
de  la  mere  de  I'enfant  d^cede  sans  hoirs  et  iniestat, — Q.  B. — Reid  <k  Prevost,  1  L. 
C.  J.,  p.  320. 

32!7»  [If,  in  the  case  of  the  preceding  article,  the  father  or 
mother  have  previously  died,  the  share  he  or  she  would  have  received 
accrues  to  the  survivor  of  them.] — 6  Pand.  Fran9.,  280  ;  2  Maleville, 
194-5  ;  2  Bousquet,  59,  61 ;  2  Marcade,  78  ;  C.  L.,  900 ;  C.  N.,  749. 
[II.  271.] 

DECISION  :— See  case  noted  at  C.  C.  1384 Q.  B^^Lecours  <fe  Viauj  32  L.  C. 

J.,  p.  8. 

628.  [If  the  deceased  leave  no  issue  nor  brothers  nor  sisters, 
nephews  nor  nieces  in  the  first  degree,  nor  father  nor  mother,  but  only 
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othi?r  ascendants,  the  latter  succeed  to  hira  fco  tlie  exclusiuii  of  all 
other  collaterals,]— 6  Pand.  Fran^.,  249  et  seq. ;  2  Makville,  189  ;  C.  L., 
901 ;  C.  N..  746.     [U.  271.] 

6211.  [In  the  c^ise  of  the  preceding  article  the  succession  h 
<livided  equally  between  the  ascendants  of  tliepaterna!  line  and  those 
of  the  maternal  line. 

The  ascendant  nearest  in  degree  takes  the  half  accruing  to  his 
line  to  the  eschision  of  all  others. 

Ascendants  in  the  same  tlegree  inherit  by  heads  in  their  line.] — 
6  P*ind,  Fran^.,  pp.  240  et  sei[. ;  2  Male vi lie,  p.  LS9 :  2  Marcad*\  p.  77  ; 
2  Bousqaet,  55  et  seq. ;  C.  L.,  Q02  ;  C.  N.,  740.     [IL  27 L] 

4I30>  Ascendant*!  inherit,  to  the  exclusiun  of  all  othere,  property 
given  by  them  to  their  children  or  other  descendants  who  die  without 
issue,  where  the  ohjeets  given  are  still  in  kind  in  the  succession,  and 
if  they  have  been  alienated,  the  price,  if  still  due,  accrues  to  such 
ascendants. 

They  also  inherit  the  right  which  the  donee  may  have  had  of 
resuming  the  property  thus  gWeu.—tf  L.  G,  Ih  jatv  ihttmn;  Cod., 
L.  2,  De  bfjiiis  qum  libertH  ;  Paris,  3Ki  :  Orl.,  'ilii ;  Lamoignnn,  tit.  41, 
art,  35  ;  Pothier,  Site,,  c.  %  s.  2  ;  3  Boileux,  pp,  H2  ot  seq.  ;  i  Kognm, 
p.  IM:  3  Marcade,  p.  7G:  2  Maleville/pp.  U)0  et  seip  :  4  OonferenceH 
da  Code,  sur  art.  747,  pp.  29  et  seq.  ;  2  Bousquet,  p.  57  ;  G  Pand. 
Frnnr-.,  pp.  259  et  seq, ;  C.  L.,  f>04  ;  C.  N.,  747.     [IT.  271.] 

DECISIONS  :— 1.  The  right  which  ascendants  have  of  re^stiming  the  property 
given  by  them  to  th^ir  descf'ndants  m  a  right  of  succeHHiou  or  inherit anee,  and 
«ach  property  cnn  be  seized  for  the  tlebts  of  the  suecesaioti  of  the  donee. — rTKTtE, 
J,—^€orse  i7#  IJrummond,  24  L.  C.  J  ,  p.  2'j4,  3  I^  N.,  p.  34 L 

2,  Que  le  defaut  d'enregiatrement  d'nne  doujiti^n  eomportant  prohibition 
dWiener  ne  pent  priver  le  donatt^ur  du  droit  de  leiour  en  sja  fav^^ur  r^^^Jiiiltiint  de 
C,  C,  630  j  parcp  qu*a  raiaon  de  C.  C.  SOUS,  in  dooataire«  no  pent  conferftr  autsun 
dmit  *ur  la  propriety  au  pr^judk'e  du  donaleur  sans  avoir  hii  meme  fail  eni'^giss- 
trerson  titro  tracquiaition.^-Q,  B^^Pqjin  S  Vmtr€hhie^  IG  K.  L,^  p.  77. 

SECTION  V.^iiK  (Ol.i.AfEKAl.   Si  rriiSSluNS. 

^S1»  [If  the  father  and  mother  of  a  person  clyinf^^  without  issue^ 
or  one  of  them,  have  survived  him,  his  htothers  and  s inters,  as  well  an 
his  iiephew.s  and  nieces  in  the  first  degree,  an*  entitled  to  orn.*  haU'  of 
thy  auccession.] — 6   Pand.  Franr,,  2HH  :    4  Tonllier,  pp.  2U5   et  wet], : 
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2  Malleville,  p.  195  et  seq. ;  C.  C,  626  ;   C.  L.,  907 ;  C.  N.,  751. 
[II.  273.] 

632*  [If  both  father  and  mother  have  previously  died,  the  bro- 
thers, sisters,  and  nephews  and  nieces  in  the  first  degree,  of  the  de- 
ceased succeed  to  him,  to  the  exclusion  of  the  ascendants  and  the, 
other  collaterals.  They  succeed  either  in  their  own  right,  or  by  repre- 
sentation as  provided  in  the  second  section  of  this  chapter.] — NoveUe 
118,  c.  2  ;  127,  c,  1  ;  4  Toullier,  178,  200-218  ;  6  Pand.  Fran?  282  et 
seq.  [II.  273.] 

633.  [The  division  of  the  half  or  of  the  whole  of  the  succession 
coming  to  the  brothers,  sisters,  nephews  or  nieces,  according  to  the 
terms  of  the  two  preceding  articles,  is  effected  in  equal  portions  among 
them,  if  they  be  all  bom  of  the  same  marriage  ;  if  they  be  the  issue  of 
different  marriages,  an  equal  division  is  made  between  the  two  lines 
paternal  and  maternal  of  the  deceased,  those  of  the  whole  blood  sharing 
in  each  line,  and  those  of  the  half  blood  sharing  each  in  his  own  line 
only.  If  there  be  brothers  and  sisters,  nephews  and  nieces  on  one  side 
only,  they  inherit  the  whole  of  the  succession  to  the  exclusion  of  all 
the  relations  of  the  other  line.]  —  6  Pand.  Fran?.,  289 ;  2  Marcad^,  pp, 
78,  79  ;  4  Toullier,  216  ;  Rogron,  646  ;  2  Bousquet,  63 ;  3  Boileux,  104  ; 
C.  L.,909;C.  N.,  752.  [11.273.] 

634.  [If  the  deceased,  having  left  no  issue,  nor  father,  nor  mo- 
ther, nor  brothei-8,  nor  sisters,  nor  nephews,  nor  nieces  in  the  first 
degree,  leave  ascendants  in  one  line  only,  the  nearest  of  such  ascen- 
dants takes  one  half  of  the  succession,  the  other  half  of  which  devol- 
ves to  the  nearest  collateral  relation  of  the  other  line. 

If,  in  the  same  case,  there  be  no  ascendant,  the  whole  succession 
is  divided  into  two  equal  portions,  one  of  which  devolves  to  the  near- 
est collateral  relation  of  the  paternal  line,  and  the  other  to  theneairest 
of  the  maternal  line.] 

Among  collaterals,  saving  the  case  of  representation,  the  nearest 
excludes  all  the  others  ;  those  who  are  in  the  same  degree  partake  by 
heads.— 6  Pand.  Fran9.,  299  ;  4  Toullier,  219  ;  2  Maleville,198  ;  Rogron, 
647  ;  3  Marcade,  80  ;  C.  L.,  910 ;  C.  N.,  753.     [II.  273.] 

635.  Relations  beyond  the  twelfth  degree  do  not  inherit. 

In  default  of  relations  within  the  heritable  degree  in  one  line,  the 
relations  of  the  other  line  inherit  the  whole. — C.  N.,  755.  [11.  273.] 
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SECTION   VL — OF   IBREQULAR   StJCCESSIOKa 

4ISO«  When  the  deceased  leaves  no  relations  within  the  ln^ntiiblo 
degree,  his  succession  belongs  to  hisi  surviving  consori — jf  L.  unw. 
unde  vir  ei  tucor  ;  God,,  eod,.  tit ;  3  Foul  lain  du  Pare,  p.  310  ;  Pothier, 
Intr.,  tit  17,  OrL,  n.  35  ;  Loyseau,  Seignt'Wrie^,  c.  12,  n.  104;  4  Toul- 
lier,  nn.  283,  319 ;  C.  N.,  767-     [IL  275] 

^S7.  In  default  of  a  surviving  consort,  the  succession  falls  to  the 
crown,— Cod.,  L  1,  L.  2, K  3,  L.  4,  L.  5^  De  bonis  vaeaiiiibus  ;  Paris, 
167  ;  Pothier,  Sue,,  c.  6  ;  Loyseau,  Seignettjrie&j  c.  12,  nn.  101  et  seq. ; 
6  Nouv.  Deniz,,  v.  DhMrevce,  323 ;  0.  C.  401  ;  Dard,  autorit4%  cite^s 
mir  art  76H  ;  G  N,  768,    [II  275.] 

DECISIONS  ;^1.  BatiB  la  cas  ou  la  Couronne  demaude  renvoi  en  possession  I 

d'lme  succession  en  desherence,  en  vertu  de  rarticle  637  du  cod©  civU,  elle  doit 
dotmer  avis  de  cetta  demaode  darna  las  joaruan^,  at  ^  defaut  de.  ce  fairs  sa  de* 
maode  sera  d&bouti9e-     Lea  auceeasions  en  d^  a  lie  re  nee   appartiennetit,    d'aprea  l\ 

l^acte  de  TAmerique  Britaniiique  du  Nord  tie  ISIjT,  au  goaverneiiient  federal  et  [" 

non  &UX  gouv'^eniements  locaux.  —  TaschkbsaUj  J.  -^  Eegina  aj  CaroUj  I  Q.  L.  R,, 
p.  177. 

2.  Une  femme  accus^e  du  meurtre  de  boh  marl  peutj  dans  Pepoque  interme- 
dmire  de  racctisation  et  de  la  condamnatlon  juridlqae,  contractor  tin  engagement 
Tftlable  pour  se  faire  defeodrede  Taccuaauon^^ — Vn  avocat  peut  iT^clamer  en  jus- 
tic©  le  montant  d'obliffations  a  lui  consentica  par  l^aec use l^  pour  &e  fuire  defeudrei 
IfJTi  qu'aucuiie  preuve  de  surcharge  ou  de  contmiute  tuoralen'estfaite.  Ijea  biena 
do  la  femme  coDdainii^e  ayrmt  ^16  cotjfisrpu's  au  profit  de  lii  Coui-onne,  eette  der- 
ni^re  ne  poutvait  ft'en  empiirer  qii'A  la  thaigt?  do  payer  rnhligalion  contmctee 
©omme  suidit,  comme  toute  autre  obligation  ;  et  ^i  la  Couionne  n'eut  pn^  fait 
remise  des  biena  cotrfisquea  aux  enDiuU  do  la  con  Utmnci%  <*Ue  uurait  H^  obligee 
d'acquitt^r  ces  obligationd.  Le^  eiifnnt.^  iiyant  eu  la  refnise  de  ues  biensj  sont  mix 
droits  comme  aujc  oblifatioDii  de  k  Couronne  eb  part  ant  charges  do  oes  obligu.- 
liOu««— LoBAKQHiif  J. —  Gaultiervi  Joulraiif  I  H.  L-,  p.  473. 

63^*  lu  the  case  of  the  two  preceding  articles  a  statement  of 
the  property  of  the  snecesHion,  Cijujln«^  to  tlie  siirvivia^  consort  or  to 
tlio  crown,  nnist  lie  made,  at  tlieir  di Usenet!,  by  niuans  of  an  inven- 
toty  or  other  equivalent  instrument,  Ijefore  lliey  can  claim  tu  bo 
anfchoriKed  to  take  posseswion.^ — Potliier,  Su.€.,  p.  229  ;  6  Nouv.  De- 
niz.,  Mil  -521 ;  4  Tonllier,  pp  2S0,  32,  535  ;  1  Chabot,  Siw.,  p.  592  ;  2 
Demante,  35,  36  ;  a  N.,  7m.     [IL  275.] 

DECISION  : — Where  an  estate  is  claiujed  d  litre  de  (Ushirertce  or  d  Utre  de 
^  tardise  by  the  crown,  the  creditorii  of  the  e state  have  a  right  to  make  good 
their  claims  hy  proceedings  foruo  account  nguin^t  tLe  curator  of" the  estate  before 
it  cfflJi  be  placed  beyond  their  reach  by  a  traiiflter  to  tbe  crown. — MjitiKbttK,  G.  J. — - 
Aitif,  Gm.  f?#  Frke,  9  L  C.  R,  p.  12, 


GS0*  This  posse-ssioTi  must  be  deinan fieri  in  the  superior  court 
of  original  jurisdiction  of  the  district  in  which  tlie  succes^sion  oi>ena, 
and  the  suit  is  prosecuted  and  adjudicated  upon  in  the  manner  and 
according  to  the  forms  detennined  in  tlie  Code  of  Civil  Proct.idure.^ 
fi  Nouv.  Deniz.,  323;  C.  C.  mi  ;  Q  C.  R,  1131 ;  4  Toullier,  pp.  321  et 
seq. ;  1  Clmlwt,  592  ;  2  Demante,  37  ;  C.  N.,  770.     [II  275.] 

644I*  Whenever  the  prescribed  rules  and  foruialities  have  not 
been  complied  with,  the  heirs,  if  any  appear,  may  claim  an  indemnity, 
and  even  damages, according;  to  circumstances,  for  the  consequent  lossi^ii 
incurred.— 1  Chabot,  5im  et  seq. ;  2  Demante,  38  ;  G  L.  927  ;  C.  N, 
772.     [II  275.] 

CHAPTER  FOrKTH. 

OF   AtrElTANCE   AND    HKNTNClATHlN    OF   hUCCESSloXa 


SFX'TIUN    l.—UV   Al  ri^l'TAXL'fc:   UF   J^l'CCEH.SlONS. 

#41*  No  one  in  ln^iind  to  accept  a  ^uccesaion  which  ha-s  devolved 
to  him. — Cod.,  L,  l(i,  Dejare  d**liher(tndi;  Paris,  31(5;  Pothiei\  /Vf^- 
priite',  n.  248 ;  jStu",,  c  3,  sec.  2 ;  2  Maloville,  p,  2(iO  ;  C,  N.,  77a 
[tt  275] 

©42-  A  succe.ssioii  maj^  be  accepted  purely  and  dimply,  or  under 
benefit  of  invent<:iry,^  ^' L.  57,  Df"  adquirftidd  vel  omit.  hinrdiUift^  ; 
Cod.,  L.  22,  IhjvtT  ddUM^vffiull  ;Vnt\\wi\  Stw„  e.  2,  s.  3  ;  Itth\  tit,  17, 
OtL,  u.  U  ■  2  Maleville,  259  ;  C.  X,  774,  788.  789,  793.  [II  275.] 

®4^*  A  married  woman  cannot  validly  accept  a  succession  with- 
out beinjMf  authorized  theret<j  by  her  husbandj  or  judicially,  according 
to  the  provisions  of  chapter  six,  of  the  title  Of  Murrh/gc. 

Successions  which  devolve  to  minors  and  ioterdictt^d  pei^jns  can- 
not be  validly  accepted  otherwise  than  in  conformity  with  the  pro- 
visions contained  in  tlie  titles  which  treat  re.spectively  of  minority 
ami  of  majoiity.  — a  C,  177,  178,  180,  30 J,  302;  Pothier,  PuU 
mttrlf.^  n.  33,  Htw.,  c.  3,  s.  3,  art  1.  §  1  ;  lidn  tit.  17,  OrL,  n.  40  ;  0 
Paml.  Frans^,  3G3 ;  2  Maleville,  227  ;  G  N..  776,  217,  461,  402, 403.  [II. 
275  to  277.] 


DECISIONS:—!*  La  nyllitS  de  racceptatioa  d-une  suoceBBioii  faiie  par  la 
tateor  jmjut  aes  mineurs,  sur  avis  d'uti  oonseiL  de  famille,  ne  peut  etre  pronoo<^ie 
dans  une  cause  au  lea  mineurs  ne  eont  paB  partiefl.^ — Q.  B- — Rollatvd  ^  Miehaud^ 
9  ILK,  p.  19. 

2«  A  tutor  C4mnot  accept  or  re&otiuce  a  succession  which  falls  to  his  pupil, 
without  authorization  being  granted  on  the  adYice  of  a  family  council, — C.  IL— ^ 
JohuM  ts  Fatton^  31  K  C>  J,,  p.  96, 10  L  N.,  p.  45,  M.  L.  R.,  3  S.  C,  p.  113, 

See  abo  caaes  noted  at  C,  G.  301. 

644«  The  effect  of  acceptance  reaches  back  to  the  day  when  the 
suGceasion  devolved.— Jf*  L,  138,  L,  193,  J>e  regulis  juris ;  Paris,  318  ; 
Pothier,  PropriiU,  n.  248  ;  Q  K,  777.  [II.  277.] 

DECISION  '- — By  accepting  a  auccession,  the  children  lose  their  right  to 
dower  created  by  the  marriage  of  their  father,— ^Q,  Bi — Btimitnay  S  Moquin,  2  Q^ 
B.R,,p.  187,  5  L  N.,  p.  327. 

64^ «  Acceptance  may  be  either  express  or  tacit ;  it  is  expreas 
when  a  person  assumes  the  title  or  quality  of  heir  in  an  authentic  or 
private  act ;  it  is  tacit  when  the  heir  performs  an  act  which  neces- 
sarily implies  his  intention  to  accept,  and  which  he  would  have  no 
right  to  perform  except  in  his  capacity  of  heir. — Jf  L.  20,  L.  42,  L,  78, 
L  86,  L.  88,  Be  ad^uirendd  vel  oniit.  hcored, ;  G(KLt  L  2,  L.  10,  De 
jure  deliberandi ;  Paris,  317 ;  OrL,  334  ;  Pothier,  Site.,  c,  3,  a  3,  art.  1 ; 
a  N.,  77a  [II.  277.] 

DECISIONS* — L  Un  Mritier  collateral  ne  peut  faire  deB  aotei  d^aoceptation 
a?antk  renonoiation  d^un  heritier  en  ligne  directs,  Un  h^ritier  collateml  ne 
aera  pas  cousidere  comme  ayant  fait  dea  actes  d^acceptation  a^aut  d'avoir  eu  con^ 

naissance  de  la  renonciation  de  Theritier  plus  proche. — TAaoEfBRiSAUj  J Lavoie ^s 

Lt/ran^iSf  15  L,  C,  R,,  p.  145. 

2,  U  est  hora  de  doute  que  le  iucceBsible  fait  acte  frheritier  lorsqu^il  dispose 

a  Idtre  onereux  on  ^  titre  lucmtif  d^un  hien  menble  ou  immeuble  de  Pbl  reditu 

Q.  K—Ayolte  S  Boucher,  3  Q.  B.  R.,  p.  123,  6  L.  N.,  p.  26,  8  Q.  L.  R.,  p.  328.— 
BgsiEME  Cou»T-^9  S,  C.  R.,  p.  460,  C,  D,^  p.  502. 

3,  Q.B. — Similar  decisioD,  Bct^vmai/  d-  Moquin,  2  Q.  B.  R.,  p.  187, 5  L.  K<j  p.  327, 
Bee  atao  caaes  noted  at  0.  C.  65  L 

04®.  Mere  conservatory  acts  and  those  of  supervision  and  pi^o- 
visioiml  administration  are  not  acts  of  acceptance,  if  the  title  and 
quality  of  heir  have  not  been  assumed. — -ff  L.  20,  L.  78,  De  adqwl' 
reiidd  vel  amit  hmred. ;  Lebrnn,  Siic.f  liv.  3,  c.  8,  s.  2,  n,  4  ;  Pothier, 
Swc.,  c  3,  s.  3,  art.  1  \  Serres,  p.  318  ;  Merlin,  vo-  Heritier,  s.  2,  §  1^ 
nii.  3, 4  ;  vo,  Accspiation  de  success.,  n.  2  ;  4  Toullier,  p.  348 ;  C,  N.  77!). 

[II  277'] 

DECISION  I — In  the  present  case  the  acts  complained  of  were  merely  con- 

senatory  and  administrative Suprime  Coubt — AyoUe  S  Boucher,  9S.  C.  R.j  p. 

460,  C.  D.,  p  mi^^  B,—'S  Q.  B.  R.^  p*  123,  6  L.  N,,  p.  26,  8  Q.  L.  R,  p.  328. 

m 


242  Acceptance  and  renwnciation  of  sv/^ceasums, — Art  647-651. 

64T«  A  gift,  sale  or  transfer  of  his  heritable  rights  made  by  a 
coheir,  either  to  a  stranger  or  to'all  or  some  of  his  coheirs,  implies,  on 
his  part,  an  acceptance  of  the  succession. 

The  same  presumption  results :  1.  From  the  renunciation  made, 
even  gratuitously,  by  one  heir  in  favor  of  one  or  more  of  his  coheirs ; 
2.  From  the  renunciation  made  in  favor  even  of  all  the  coheirs 
without  distinction,  if  he  receive  the  price  of  his  renunciation. — 
ff  L.  24,  De  aquiremdd  vd  omit,  hcered.]  L.  6,  De  regvZis  jwris; 
Pothier,  Vente,  n.  530,  Svx:.,  c.  3 ;  c.  5,  sec.  3,  art.  1 ;  6  Pand.  Fran9., 
378  ;  2  Maleville,  228;  C.  N.,  780.  [II.  277.] 

048«  Where  the  person  to  whom  a  succession  has  devolved  dies 
without  having  renounced  or  expressly  or  tacitly  accepted  it,  his 
heirs  may  accept  or  reject  it  in  his  stead. — ffh.  86,  De  aquirendd  veL 
omit  hcered ;  Cod.,  L.  3,  L.  19,  Dejure  delih. ;  Pothier,  Svx^.,  c.  3,  sec  2  ; 
Intr.  tit  11,  Orl,  n.  41,  64;  6  Pand.  Fran?.,  379,380;  2  Maleville. 
229 ;  C.  N.,  781.  [11.  277.] 

049.  [If  such  heirs  do  not  agree  to  accept  or  to  reject  the  suc- 
cession, it  is  held  to  be  accepted  under  benefit  of  inventory.]  —  C.  N., 
782.  [II.  277,] 

3^  WiO*  A  person  of  full  age  cannot  impugn  his  express  or  tacit 
acceptance  of  a  succession,  unless  such  acceptance  has  been  the  result 
of  fraud,  fear  or  violence ;  he  can  never  disclaim  it  on  the  ground  of 
lesion  only,  unless  the  succession  has  become  absorbed  or  notably 
diminished  by  the  discovery  of  a  will  which  was  unknown  at  the 
time  of  the  acceptance.  — ff  L.  22,  De  adquirendd  vd  omit  hoered. ; 
Cod.,  L.  4,  De  rep.  vel  abst ;  Lacombe,  576  ;  16  Guyot,  561-2 ;  6  Pothier, 
Com.,  n.  532,  Siic.,  pp.  138-9  ;  3  Furgole,  413 ;  6  Pand.  Fran?.,  381  ; 
2  Maleville,  231,  C.  N.,783.  [II.  277  to  279.] 

DECISIONS: — 1.  Que  racceptation  d'une  succession  par  un  migeur  n'est 
pas  valable  si  cette  acceptation  a  et6  le  r6sultat  du  dol.    Dans  Pespdce  il  y  a  eu 

dol.-^upREMB  Court Ay o tie  &  Boucher,  9  S.  C.  R.,p.  460,  C.  D.,p.  502.--Q.  B. 

8  Q.  L.  R.,  p.  328,  3  Q.  B.  R.,  p.  123,  6  L.  N.,  p.  26. 

2.  Where  an  act  of  heirship,  involving  the  acceptance  of  a  successiony  has 

been  made  by  error  of  law,  it  forms  no  ground  for  setting  aside  the  acceptance. 

Q.  B.^Beiournay  is  Moquin,  5  L.  N.,  p.  327,  2  Q.  B.  R.,  p.  187. 

SECTION   II. — OF  RENUNCIATION   OF  SUCCESSIONS. 

051«  Renunciation  of  a  succession  is  not  presumed ;  it  is  effected 
hy  a  notarial  deed,  or  by  a  judicial  declaration  which  is  recorded. — 4 
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Fui^Ie,  52  et  seq ;  Lacorabe,  676  ;  Pothier  Silc.,  q.  S,  sec.  3,  §  3  ;  Intr. 
tit.  17,  OrL,  nn.  64-5  ;  Merlin,  Rep.,  vo.  Renonciafion,  §  1,  n.  3  ;  C.  N., 
784.  [11.  27a] 

DECISIOMS  : — 1-  La  renonoiation  par  un  enfant  mk\^  k  la  aucoaadion  future 
Qt  s^etend  pas  aux  legs  particuliers,  D^aiUeurs  cetto  renonciaticm  ne  s^appliqu© 
qu^i  la  BUcceBsion  ab  iniestatj  et  non  pas  a  la  succession  testamentairGt — BRtiKsiAt?, 
J^-FrScheite  vs  FriektHe,  6  L.  C.  J.,  p.  329. 

2.  AucuD  aete  f^iit  par  un  he ri tier  apres  sa  renonciatiou  4  la  siiccaBsion^  ne 
peut  #lr6  eonsideTS  comme  im  acto  d'heritier^  parce  qu^il  ne  peut  plua  accapter 
ime  torn  qu'U  a  renoncS. — Ta^herbaUp  Z.—hanoie  as  Le/ranpois,  15  L.  C«  E,, 
p.  145. 

3.  tn  the  case  submitted,  the  presumptive  heira  having  claimed  moneys  due 
to  the  deceased  and  kept  in  her  hands  moneys  left  by  him,  she  cannot  legally 
renounce  the  estate  and  such  renunciation  is  of  no  effect*— Q.  B. — Orr  ^  Fisher^ 
6  L  C  R.,  p,  28.^0.  R.^M.  C.  R.^  p.  106. 

4.  Parties  sued  hypothecarily,  in  respect  of  property  held  by  them  in  virtue 
of  a  donation  from  the  debtor,  eaunot  plead  the  prescription  of  ten  years,  if  they 
have  become  heirs  at  law  of  the  debtor,  by  reason  of  his  death  since  the  date  of 
tb&  donation,  and  have  not  renounced  hb  succeasion.— Moete,  J.—Berthelet  oj 
BeOMt,  12  L  C,  J.,  p,  336. 

6150.  An  heir  who  penounc^a  is  deemed  to  have  never  been  heir, 
—  PotWer,  Stie.,  c*  3,  sec.  %  aliii,  9,  10  ;  sec.  4,  §  4,  pToprUU  nn.  248, 
261 ;  C.  N.,  785.  [IL  279.] 

tt5B.  The  share  of  a  party  renouncing  accrues  to  his  coheirs.  If 

he  te  alone,  the  whole  succe.ssion  devolves  to  the  next  in  degree. — ff 
L.  IZ^De  adqnirendd  vel  (miit  kmred  ;  L.  59,  L.  63,  L.  66,  De  hcered, 
m^tU  ;  God.  L.  4,  De  r^piid.  vel  ahdin,  kt.m'ed  ;  Potliier.  Sue,  ch.  3^ 
sec.  2,  4.  §  4,  PropHiti,  n.  248  ;  hitrJil  17,  OvL  nn.  39,  67  ;  Vente, 
n.  546  ;  6  Pand,  Fran9.,  385  et  seq;  4  ToulHer,  p.  196  ;  2  MaleviUe, 
235  ;  3  Marcad^,  157  et  seq ;  C.  N.,  786.  [II.  279.] 

4134,  No  one  can  take  as  the  representative  of  an  heir  who  has 
renounced.  If  the  party  renouncing  be  the  sole  heir  in  his  degree,  or  if 
all  his  coheirs  have  renounced,  the  children  takt^  in  their  own  right 
and  inherit  by  heads. — Brodeau  sur  Louefc,  Let  R,  ch.  17  :  Chenu, 
cent.  1,  qu€M.  22  ;  Lepr^tre,  cent.  1,  ch.  23  ;  ^  Henrys,  liv.  4,  qiiesL  4  ; 
6  Pand,  Fraa9,.  392  ;  C.  N.,  787.  [II.  27a] 


655.  The  creditors  of  an  heir  who  renounces,  to  the  prejudice 

of  their  rights,  may  procure  the  rescission  of  ^nch  renunciation,  and 
afterwards  accept  the  succession  theinseives,  in  right  of  their  debtor, 
aod  in  bis  place  and  stead. 


244  Acceptance  avd  renvmdcUion  of  aucceaaiona. — Art.  666-669. 

In  such  case  the  renunciation  is  annulled  only  in  favor  of  the 
creditors  who  have  demanded  the  rescission,  and  merely  to  the  extent 
of  their  claims.  It  is  not  annulled  in  favor  of  the  heir  who  has 
renounced.—:^  L.  6,  De  his  quce  infraudem ;  Pothier,  Sue.,  ch.  3,  a  3, 
art.  1,  §  2 ;  Intr,  tit.  17,  Orl,  n.  4  ;  6  Pand.  Fran?.,  394;  0.  N.,  788. 
[n.  279.] 

656«  An  heir  is  never  too  late  to  renounce  the  succession,  as 
long  as  he  has  not  formally  or  tacitly  accepted  it. — Pothier,  Sue,, 
p.  163,  GoTfi.,  nn.  534,  544,  556  ;  Intr.  Gout,  tit.  10,  n.  93 ;  Lacombe, 
p.  577 ;  2  Maleville,  238  ;  C.  N.,  789.     [II.  279.] 

657.  An  heir  who  has  renounced  a  succession  may  nevertheless 
resume  it,  so  long  as  it  has  not  been  accepted  by  another  having  a 
right  to  it ;  but  he  resumes  it  in  the  state  in  which  it  then  is,  and 
without  prejudice  to  the  rights  which  third  pjtrties  have  acquired 
upon  the  property  of  such  succession,  by  prescription  or  by  acts 
validly  made  while  it  was  vacant. — Lebrun,  Sue,,  ch.  3,  s.  3,  art.  1, 
p.  136  ;  C.  C,  302  ;  2  Maleville,  238 ;  6  Pand.  Fran?.,  397  ;  Contrd, 
Pothier,  Sue,,  p.  136  ;  C.  N.,  790.     [II.  279.] 

DECISION  : — No  act  of  an  heir  after  his  renunciation  can  be  considered  as 
an  act  of  heirship,  inasmuch  as  once  having  renounced  he  cannot  accept. — 
Tasoherbau,  J. — Lavoievs  Lefran^ois,  15  L.  C.  R.,  p.  145. 

058«  No  one  can  renounce  the  succession  of  a  living  person,  or 
alienate  the  contingent  rights  he  may  claim  therein,  unless  it  is  by 
contract  of  marriage. — Lacombe,  570  et  seq. ;  Pothier,  Sue.,  ch.  1,  sea 
2,  art.  4,  §§  2,  3.  ch.  3,  sec.  3,  art.  1,  §  2  ;  2  Maleville,  238 ;  2  Bous- 
quet,  116  et  seq. ;  3  Marcad6,  167  ;  C.  C,  1061 ;  C.  N.,  791.     [U.  281.] 

DECISIONS  : — I.  Renunciation  by  children  to  the  future  succession  of  their 
parents  b  valid  and  presumed  made  for  the  advantage  of  the  otherheirs  and  binds 
the  renunciants.  In  principle,  renunciations  to  future  successions  of  living 
persons  is  ineffective  except  in  marriage  contracts. — Q.  B. — Orevier  dit  Bellerive 
<k  Bocheleauj  16  L.  C.  R.,  p.  328. 

2.  Qu'une  clause  d'un  contrat  de  mariage,  par  laquelle  certains  meubles  et 
effets  mentionnes  au  dit  contrat,  sont  donnas  par  ses  pdre  et  mere  au  donataire 
'<  pour  lui  tenir  lieu  de  tous  droits  et  pretentions  de  legitimes  mobiliers  et  imxno- 
biliers  dans  les  successions  futures  et  i  echeoir  de  ses  pdre  et  m^re,  sans  par  iui 
pouvoir  en  demander  davantage,"  est  une  renonciation  complete  et  entidre  par 
le  demandeur  a  la  succession  future  de  ses  pdre  et  mere. — McCorD|  J. — Nolin  vs 
Aubertf  11  Q.  L.  R.,  p.  266. 

•59.  Any  heir  who  has  abstracted  or  concealed  property  belong- 
ing to  a  succession  forfeits  the  right  of  renouncing  it ;  notwithstand- 
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ing  his  subsequent  renunciation  h©  remains  uncontlitional  heir^  with- 
out right  to  claim  any  share  in  the  property  abstracted  or  concealedi 
— ;)?  L.  71,  §  4,  De  adquir.  vel  omit  hrered. ;  Pothier,  Siu^.,  ch.  3,  art. 
2,  §  3,  Corn.,  n.  690;  Orl,  tit  X,  note  7,  sur  art  204 ;  Merlin.  R6p., 
va  Meem  n.  2  ;  Q  N.,  792.     [II.  28L] 

DECISIONS  ' — 1'  Tbe  plfvintLQ'wM  heiress  at  kw  to  the  defendanVs  vendors 
but  had  reoounced  to  tbe  estate.  The  question  was  whether  the  pluintiff,  afier 
rentiDciatJQTij  had  done  anything  to  render  herself  liable  as  lieireas  at  law*  She 
bad  appropriated  £4<}  belonging  to  the  estate,  but  she  had  done  so  tilling  the 
curator  of  the  estate  of  it.  This,  the  Hii{>erior  Court  held,  was  perhaps  a  wrongful 
actj  but  was  not  an  cw^*  d^hirUUr.  In  tbe  Court  of  Appeals  it  was,  bmvaver,  held 
in  the  same  case,  that  the  presumptive  heiress  having  collected  moneya  due  to 
the  deceased  and  kept  in  her  hands  moDeys  left  hy  himj  could  not  legally 
renounce  the  estate  and  that  such  renunciation  was  of  no  etfect, — Q.  B. —  Orr  S 
FM^j  6  L.  C.  B.,  p.  28.^C.  R M.  C.  R.,  p.  I0(j. 

2,  La  renon elation  faite  par  une  femme  il  la  aucceision  testamentaire  d© 
son  marl,  ne  nera  pas  afiect^e  par  le  fait  que,  oomme  exeoutrice  du  testament, 
elle  aura  re^u  one  eomoQ©  d'argent  qu^elle  ae  aerait  appropriee^  en  deduction  do 
mm  douaire  prefix. — Maocay,  J Acktrman  ut  Qauthier,  4  R.  L.,  p.  224. 


SECTION    llh — OF  THE   FOHMALmES   OF    ACCEPTANCE,    OF    BENEFIT   OF 

INVENTORY   AKD   ITS  EFFECTS,   AP4D   OF  THE   OBLIGATIONS 

OF   THE    BENEFICIARY    HEIR. 


I 


G0CI*  In  order  to  obtain  benefit  of  inventory  the  heir  is  bound 
to  demand  it  by  a  petition  to  the  court  or  to  one  of  the  judges  of  fcho 
court  of  superior  original  jurisdiction  of  the  districfc  in  which  the  sue- 
cession  devolved  ;  this  petition  i,s  proceeded  and  adjudicated  upon  in 
the  manner  and  form  required  by  the  Corie  of  Civil  Proccdiire.^Serres, 
314 ;  Bodier,  mr  Ord,,  1667,  p.  95  \  2  Edits  ct  Oni,  Canada,  p.  104  j 
2  Beaubien,  Lois  du  B.-C.,  p.  43  ;  a  N.,  793.  [XL  2HL] 

661.  [The  judgment  granting  the  petition  must  be  registered  in 
the  registry  office  of  the  division  in  which  the  successiou  devolved,]— 
[IL  28L] 

66S*  Such  demand  must  be  preceded  or  followed  by  the  making 
of  a  faithful  and  exact  inventory  of  the  property  of  the  succession, 
b&fore  notaries,  in  the  form  and  within  the  delays  established  by  the 
mlm  of  procedure.— SerreSj  314  ;  Rodier,  95  ;  Pothier,  Slu\,  p.  143  ; 
IntT.  tU,  17,  OrL,  n.  48  ;  1  Deniz.,  305  et  seq. ;  C.  N,,  794  [II  281.] 

66S«  The  beneficiary  heir  is  also  bound,  if  the  majority  of  the 
cieditoni  or  other  persons  interested  require  it,  to  give  good  and  suf- 


fieient  security  for  the  value  of  the  moveable  property  comprised  in 
the  inventory,  and  for  whatever  moneys,  arising  from  the  sale  of  im- 
moveables, he  may  then  or  thereafter  have  in  his  hands. 

In  default  of  sach  security,  the  court  may,  according  to  circum- 
stances, adjudge  the  heir  to  have  forfeited  the  benefit  of  inventory,  or 
order  that  the  moveables  be  sold  and  that  the  proceeds,  as  well  as  the 
other  moneys  of  the  succession  which  he  may  have  in  hand,  be  depo- 
sited in  court,  to  be  applied  in  discharging  the  liatilities  of  the  succes- 
sion.— Pothier,  Intr  tit  17,  OH.j  tl  4S  ;  Lamoignon,  p.  246  ;  2  Bous- 
quet,  144  et  seq, ;  2  MaleviOe,  251  ;  Q  N.,  807.  [IL  28L] 

DECISION  : — Que  lor^qua  plusieura  hSri tiers  pT^aomptifs  out  ete  eovoyes  en 
posflea8io&  h  la  condition  qii'ila  fourtiissent  caution,  si  quelqti8B-uns  d'eux  refusent 
de  fournir  U  cautionnement^  ceux  qui  foumbsent  le  eautionnemetit,  ieront  en^ 
voyes  seulta  en  poasessioii. — MoKat,  J. — Durocher  0^  Lau^Hf  12  R.  L^^p.  403. 

Q64.  The  heir  is  allowed  three  months  to  make  tlie  inventory, 
counting  from  the  time  when  the  succession  devolved. 

He  has  moreover,  in  order  to  deliberate  upon  his  acceptance  or 
renunciation,  a  delay  of  forty  days,  which  begin  to  run  from  the  day 
of  the  expiration  of  the  three  months  for  the  inventory,  or  from  the 
day  of  the  closing  of  the  inventory,  if  it  be  completed  within  the 
three  months. — ^  L,  1,  L.  2,  L.  3,  L.  4,  De  jure  deliberandi  ;  Cod.,  L. 
22,  g  2,  3,  De  Jure  ddiberandi  ;  Ord,  1667,  tit.  7,  art  1,  2,  3,  4,  5  ; 
Pothier,  Sue.,  c.  3.  s,  5  ;  hitr.  tit  17,  Orl,  n.  6S  ;  6  Pand.  Fran9.,  413; 
a  N.,  795.  [XL  2810 

9S5*  If  however  there  be  in  the  succession  articles  of  a  perish- 
able nature,  or  of  wliicli  the  preservation  is  costly,  the  heir  may 
cause  them  to  be  sold,  without  thereby  incurring  the  presumption  of 
having  accepted ;  but  such  sale  must  be  made  publicly,  and  after  the 
notices  and  publications  required  hy  the  rules  of  procedure. — ff  L.  5, 
L  6,  De  jure  delih. ;  L.  20,  De  adqiiirendd  vel  omit,  hmred. ;  Pothier, 
Sue,,  c.  3,  sec.  3,  §  5 ;  C.  N.,  796,     [II  283.] 

060*  During  the  delays  for  making  the  inventory  and  deli- 
berating, the  heir  cannot  be  compelled  to  assume  the  quality,  nor  can 
any  sentence  be  obtained  against  him ;  if  he  renounce  at  or  before  the 
expiration  of  the  delays,  the  lawful  costs  he  has  incurred,  up  to  that 
time,  are  chargeable  to  the  succession,— /' L,  22,  §  1,  De  jure  ddib  ; 
Pothier,  Sivc.,  ck  3, sea  6  ;  Iiitr.  Ut.  17,  OrL,  n,  68 ;  C.  N,,  797.  [XL  283.] 

DECISION  : — Que  les  b^ritiers  peuvent  renoocer  4  une  iuccessiou  mSiiie 
apr^i  enqu^te  e%  audition  au  merit  e  dang  une  cause  ou  iU  aont  poumuiYis  com  me 


Acceptaiwe  and  renuneiMtion  of  sueemdons. — Art  687-670.  247 

tels,  mais  que  tons  frab  seront  k  leur  cliarge*— Ta30herbaii,  J — Caumariin  vm  At- 
iikamhatili,  10  L.  N.j  p.  370. 

667.  After  the  expiration  of  the  above  delays,  the  heir  may,  in 
ca^e  an  action  is  brought  against  him,  demand  a  further  delay,  which 
the  court  sei:5ed  of  the  case  may  grant  or  refuse,  according  to  cir- 
cumstances.— ff  L,  3,  Dejure  delih;  Ord.  1667,  tit  7,  art.  4  ;  Pothier, 
8m.,  c.  B,  Bee.  5  ;  hUr.  tit  17,  OrL.  n.  70;  C.  N.,  798.     [XL  283.] 

668*  Costs  of  suit,  in  the  case  of  the  preceding  article,  are 
chargeable  to  the  succession,  if  the  heir  prove  tliat  he  had  no  knovY- 
ledge  of  the  death,  or  that  the  delays  were  insufficient,  whether  by 
reason  of  the  situation  of  the  property  or  of  the  contestations  which 
have  arisen ;  if  he  make  no  such  proof,  he  remains  personally  liable 
for  the  costs,— Pothier,  loe.  eit ;  4  Toullier,  pp,  353,  380 ;  0,  N,,  799. 
[n.  283,] 

DECISIONS  ; — ^1'  Abitention  from  in  term  toddling  with  the  affairs  of  a,  sue- 
ccvssioii  in  the  direct  lin^,  doea  not  discharge  the  heirs  of  euccesaion  from  the 
pi>uT9uU€  of  a  creditor.^But  an  aete  de  reuonciation  h  required  to  exonerate 
tbeca.  The  action  against  an  heir^  who  had  not  renounced,  hut  who  appears  and 
pleads  a  renoneiation  made  after  action  broughtj  will  be  dismissed  as  to  him,  but 
with  costa  against  him.  A  rmonciation  made  before  hearing  on  the  merita  is  in 
time  to  diBcharge  the  heirs  renounaiiig-^BfiUTHeLOTi  J. — ^^Montreal  (7.  t^  D. 
BuUdin^  Society  vs  Ker/utj  4  L.  C.  J.,  p.  54. 

2.  HeirB  at  law,  against  whom  it  ia  sought  to  make  a  judgment  executory, 

must  pay  coats  up  to  the  date  of  renunciation ToKaAifCi:^  J. — MuVtoUand  vm 

Halpifif  17  L,C,  J,^p,  318. 

66 9<  The  heir,  nevertheless,  after  the  expiration  of  the  delays 
granted  by  article  664,  and  even  of  that  given  by  the  judge  under 
article  667,  still  retains  the  power  of  making  an  inventory  and  of 
becoming  beneticiary  heir,  if  he  have  not  otherwise  performed  any 
act  of  heirship,  or  if  he  have  not  been  condemned,  in  his  qualitv  of 
tmconditional  heir,  by  ajudgrnent  whicb  lias  become  Hoal. — jf  L.  10, 
D€jur*€  delih. ;  Cod.,  h„  19,  eod.  tit ;  Pothier,  Sue.,  c.  3,  s.  3,  art  1,  2  ; 
Mr.  tit  17,  OrL,  nn,  46.  70 ;  Merlin,  Rep,  vo.  HirUier,  sec,  2,  3,  §  2  ; 
va  Suecessimij  sec.  1,  §  5,  n.  4  :  6  Fand.  Franc*,  419  et  seq. ;  2  Male- 
\ille,  284  et  seq,;  CI  N,  800.  [11.  283.] 

OECtSION  :^De9  heritiers  ponrsuivis  jjour  qn'uii  jwgement  soit  declare  exe- 
nutotr©  eontTe  eux  peuvent  re n oncer  k  la  succession  m^ine  le  joitr  fixe  pour 
raudition,  i'lk  n'ont  pas  fait  aete  d'heritieri  moig  en  ce  ctks  il@  patemnt  les  fraig. 
— ToftRANoa,  J.^Mulholland  vs  Ealpin,  5  R,  L,,  p*  184. 

©TO,  An  heir  who  is  guilty  of  eoncealnient,  or  who  knowingly 
or  fraudulently  has  omitted  to  include  in  the  inventory  any  effects  of 


the  succession,  forfeits  the  benefit  of  inventory. — Cod.  L.  22,  §§  10, 12, 
Dejure  delib. ;  Novelle  1,  c.  2,  §  2;  Lapeyrfere,  let  H,  n.  3 ;  Pothier, 
Stic.,  c.  3,  sec.  3,  art.  2,  §  3  ;  Furgole,  TestaTnents,  c.  3,  sec.  6,  n.  189 ; 
6  Pand.  Franc,  287 ;  C.  N.,  801.  [II.  283.] 

DECISION  : — A  defendant  who  in  the  inventory  of  the  effects  of  a  succes- 
sion, has  omitted  to  include  two  debts  he  owed  to  the  estate,  will  be  condemned 
to  add  the  same  to  the  inventory,  but  will  not  be  condemned  to  forfeit  his  inter 
est  therein  in  the  absence  of  proof  of  fraud. — Monk,  J. — Shaw  vs  Cooper,  6  L.  G. 
J.,  p.  38. 

•Tl.  The  effect  of  benefit  of  inventory  is  to  give  the  heir  the 
advantage  : 

1.  Of  being  liable  for  the  debts  of  the  succession  only  to  the 
extent  of  the  value  of  the  property  he  has  received  from  it ; 

2.  Of  not  confounding  his  private  property  with  that  of  the 
succession,  and  of  retaining  against  the  succession  the  right  of  demand- 
ing payment  of  his  own  claims. — -jf  L.  22,  Dejure  delib]  Pothier,  Com,, 
n.  739,  Obi,  642,  Sue.,  c.  3,  sec.  3,  art.  2,  §§  1,  7,  8 ;  IrUr,  tit  17,  OH., 
nn.  49,  52 ;  Merlin,  Rdp.,  vo.  Benefice  cPinventaire,  n.  15 ;  6  Pand. 
Fran9.,  287 ;  C.  N.,  802.  [II.  283.] 

••72.  The  beneficiary  heir  is  charged  to  administer  the  property 
of  the  succession,  and  must  render  an  account  of  his  administration  to 
the  creditors  and  legatees.  He  cannot  be  compelled  to  pay  out  of  his 
private  property  unless  he  has  been  put  in  default  to  produce  his 
account  and  has  failed  to  fulfil  this  obligation. 

After  the  verification  of  the  account  he  cannot  be  compelled  to 
pay  out  of  his  private  property  except  to  the  extent  of  the  sums 
remaining  in  his  hands. — Lebrun,  Sttc.,  liv.  3,  c.  4,  §  86  ;  Pothier,  Suc^ 
c.  3,  s.  3,  art.  2,  §§  4,  6 ;  Intr.  tit.  17,  Orl,  nn.49,  54;  6  Pand.  Fran?., 
425  ;  2  Maleville,  249 ;  C.  N.,  803.  [II.  285.] 

DECISIONS  : — 1-  Notwithstanding  that  the  beneficiary  heir  is  charged  with 
the  administration  of  the  estate,  nevertheless  he  may  be  sued  directly  and  the 
property  of  the  succession  attached  by  any  creditor  having  an  executory  title. — 
Jett6,  J Corse  vs  Drummond,  24  L.  C.  J.,  p.  254. 

2.  Que  lorsque  des  proc6d6s  sent  faits  par  une  partie  dans  la  cause,  en  sa 
quality  d*h6ritier,  sous  benefice  d'inventaire,  et  que  cette  partie  est  condamnee 
aux  depens,  cette  condamnation  doit  s'entendre,  centre  elle,  dans  la  quality 
qu'elle  a  prise,  et  qu^elle  n'est  pas  cens6e  condamn6e  personnellement  aux 
d^pens,  k  moins  d'une  disposition  formelle  du  jugement  pour  des  raisonssp^ciales 
comme  p6nalit^ — Q.  B Ogden  d:  Dawson^  13  R.  L.,  p.  448. 

3.  Que  I'h^ritier  bSn^ficiaire,  comme  Th^ritier  pur  et  simple,  peut  ^tre 
poursuivi  par  action  ordinaire  et  directe  et  condamn^,  es^valiti,  au  paiement 
des  dettes  de  la  succession. — Que  la  diffiSrence  6tablie  par  la  loi  entre  Ph^ritier  pur 


@t  simple  et  le  beo^Bci&ire,  est  de  rendra  ce  deroier  simple  ftdininistrateurr  ei  lui 
damier  le  droit  de  ne  pus  cotifondre  sea  biena  &vbq  ceux  de  la  suceeBslotij  ceux-ci 
^tant  les  seiils  que  lea  cr^anciera  de  la  Hvicceflaion  peuvent  faire  saiatr  et  vendre 
en  justice^  pour  le  paicanent  de  letjrs  creatiees. — Que  Taction  en  reddition  de 
compte  eat  dotin6e  aux  ereanciers  de  la  BUceeaaion  contr©  rii^ritier  beneficiaire^ 
pour  lui  faire  representer  tous  les  biens  de  k  nuccessioii  et  de  le  faire  condamuer 
peraonneUeuient  s*il  y  a  lieu,  maia  sans  pryudtce  d  Taction  directs^  pour  le  faire 
condamner  es-qnaliti  d^heritier  beneficiairej  et  faire  saistr  et  vendre  aur  lui  lea 
biens  de  la  auceesaion. — ^Bourqeow,  J Trudel  pjr  Lttmdre^  15  R  L.,  p.  179, 

673-  In  his  administration  of  the  property  of  the  succession  the 
benetjciary  heir  is  l>oimd  to  exerci.se  all  the  care  of  a  prudent  admi- 
nistrator.—Lebrun,  SiLC,,  liv.  3,  ch.  5,  n.  85 ;  Femfere,  G,  C,  sur  art. 
342,  gl  1,  §  2,  n.  24 ;  Pothier,  *SW.,  tit.  3,  ch.  3,  art  2.  |  4;  C.  C.  1064, 
1070  ;  6  Pand,  Fran^,,  429  ;  C.  N.,  804.     [IL  285.] 

0*74*  If  the  beneficiary  heir  cause  the  moveables  of  the  succes- 
sion to  be  sold,  the  sale  must  be  made  pubHcly  and  after  the  notices 
and  publications  required  by  the  rules  of  procedure. 

If  he  produce  them  in  kind,  he  is  liable  only  for  the  depreciation 
or  the  deterioration  caused  by  his  negligence. — -Paris,  344  ;  Pothier, 
Siw.,  c  3,  s,  4,  art.  %  %  5  ;  Orl,  tit,  17,  note  1,  sur  art.  342  ;  2  Bous- 
qnet,  142 ;  2  Maleville,  250  ;  C\  N.,  805.     [II,  285,] 

W7^^  With  regard  to  the  immoveables,  if  it  become  necessary  to 
sell  them,  the  sale,  and  the  distribution  of  the  price  arising  from  it, 
are  proceeded  with  in  the  manner  and  form  followed  with  respect  to 
the  property  of  vacant  successions,  according  to  the  rules  laid  down 
in  the  following  section. -^Corf.,  L,  22,  §§  4, 5, 6,  De  jure  ddib  ;  Pothier^ 
SucAac.  cit ;  Orl,  art.  343  ;  C.  S,  L.  C.,  c.  88,  sea  10  ;  Merlin,  R^p., 
vo.  Benefice  €^inventaii'-e,n,  Q  but ;  4  Toullier,  p.  385  ;  2  Maleville,  29 ; 
6  Pand.  Fran^.,  431 ;  C.  N,,  806.     [II,  285,] 

©■76*  The  beneficiary  heir,  before  disposing  of  the  property  of 
the  succession,  and  after  having  made  the  inventory,  givas  notice 
of  his  fpiality  in  the  manner  established  in  the  Code  of  Civil  Proce- 
dure. 

After  two  months  from  the  giving  of  the  first  notice,  it  there  be 
no  actions,  seizures  or  judicial  contestations,  by  or  between  the  credi- 
tor? or  legatees,  the  beneficiary  heir  may  pay  the  creditors  and 
legatees  as  they  present  themselves. 

If  there  be  actions,  lieizures  or  contesiatioas  of  which  he  has 


received  judicial  noticei  he  can  only  pay  according  to  tne  directions  of 
the  court. — Pothier,  Sue,  c.  3,  sec.  3,  art.  2,  |  6 ;  OrL,  tit.  17,  n.  50 ;  Q 
N.,  808.     [II.  285,] 

077-  The  beneficiary  heir  may  at  all  times : 

1.  Renounce  the  benefit  of  inventory,  either  judicially  or  by  a 
notarial  deed,  to  become  unconditional  heir,  upon  giving  the  same  no- 
tices as  when  he  accepted ; 

2.  Render  a  final  account  in  court,  upon  giving  the  same  notices 
as  when  he  accepted,  and  any  other  notices  the  court  may  dir^t,  in 
order  to  be  freed  from  his  administration,  whether  he  has  legally  paid, 
by  order  of  the  court  or  extra-jndicially,  all  the  debts  of  the  succas- 
siony  or  whether  he  has  duly  paid  them  to  the  extent  of  the  full  value 
he  has  received. 

By  mean.%  of  the  discharge  obtained  from  the  court  he  may  retain 
in  kind  any  property  remaining  in  his  hands  which  forms  part  of  the 
succession.^ — Extension  of  preceding  article  ;  C.  N.,  808,  [II,  285.] 

<ITS,  The  beneficiary  heir  may  likewise,  with  the  consent  of  all 
parties  interested^  render  an  amicable  account  without  judicial  for- 
malities,— Pothier,  iSfi^.,  c.  3,  sec.  4,  art.  2;  Lamoignon,  Arritis,  tit 
43,  art.  13,     [II.  2S7,] 

679.  If  the  discharge  be  based  upon  the  payment  by  the  benefi- 
ciary heir  of  all  the  debts,  without,  however,  his  having  paid  out  to 
the  extent  of  what  he  received,  he  is  not  liberated  as  regards  creditors 
who  present  themselves  within  three  years  from  the  discharge^  and 
shew  satisfactory  cause  ft>r  not  having  come  forward  within  the  re- 
quired delays,  but  he  is  bound  to  satisfy  them  so  long  a,s  he  has  not 
paid  out  the  full  value  of  what  he  received.— Pothier,  Sue.,  p.  146  ; 
C.  N.,  809,    [II,  287.] 

9SO*  The  discharge  of  the  beneficiary  heir  doea  not  prejudice 
the  claim  of  the  unpaid  creditors  against  the  legatee  who  has  received 
to  their  detriment,  unless  the  latter  proves  that  they  might  have  l*een 
paid  by  using  due  diligence,  without  his  being  left  answerable  towards 
other  creditors  who  received  in  lieu  of  the  claimant,— Pothier,  Sue., 
p.  14G  ;  Intr.  tit.  17,  Orl,  n.  51 ;  0.  N.,  809.     [11,  287.] 

6S1*  The  expenses  of  seals,  if  any  have  been  aflSxed,  of  the 
inventory,  and  of  the  account^  are  chargeable  to  the  succeBaion. — Cod., 


h  22,  ^  %  0,  bt  Ue  jure  detib.  ;  Fothier,  iaitc,,  c.  ^5,  sect  d,  art.  2,  g  G  ; 
Mr,  tit  17.  OrL,  n.  50  ;  G  C.  P.,  1322  et  seq,     [II.  287.] 

6SS,  The  form  and  contents  of  the  account  which  the  benefi- 
ciarj^  heir  roust  render  are  regulated  by  the  Code  of  Civil  Procedure. 
--Pothier,  Sua,,  p.  146  ;  C  C,  SOS ;  C.  C,  P.,  1321  et  s©q.     pT.  287.] 

01^,  [In  the  collateral  as  well  as  in  the  direct  line,  the  heir  who 
accepts  under  benefit  of  inventory  is  not  excluded  by  the  one  who 
offers  to  accept  unconditionally,]     [11.  287.] 

SECTION  IV.— OF  VACANT  SUCCESSIOKS. 


f 


S84.  After  the  expiration  of  the  delays  for  making  the  inven- 
toiy  and  for  deliberating,  if  no  one  come  forward  to  claim  a  succes- 
sion, if  there  be  no  knoAvn  heirs,  or  if  the  known  heirs  have  renounced, 
such  auecession  is  deemed  vacant. — -Pothier,  Sue.  p.  248;  Intr.  tit.  17, 
OrL,  n.  1  ;  Guyot,  Kep.  vo.  CurateuTj  p.  197  ;  Merlin,  R^p.,  vo, 
Ctmam^,  §  3,  n,  1  ;  6  Pand.  Fran^,,  438  ;  2  Maleville,  209;  C.  N.,  811, 
[IL  287.] 

DECISIONS  : — ^3«  Qu^une  succesaion  deviant  vacante  par  la  tenonciation 
d*iiii  M^taire  uniTersel  a  son  legs,  sans  qu'il  soit  neceasaire  de  recourir  atix  he- 
ritiera  ou  reprcientanta  d'un  autre  degre — Q.  B_-^  Viger  ^  Mobitailhj  4  Q,.  B.  R.^ 
p.  a72. 

Z  Que  la  renonciation  d^tin  legataire  uDiverseL  ne  rend  pas  !a  sueceasion 
Tacaote^  sUl  re#t@  d^autres  hantierB  au  ta^tnteur. — C.  R^ — Banque  ViUc  Marie  ri 
Rocho',  M.  L.  B.,  1  S.  C,  p.  409, 

0^9.  Upon  the  demand  of  any  party  interested,  a  curator  to 
such  succession  is  named  by  the  court  or  hy  one  of  the  judges  of  the 
court  of  ori^nal  jurisdiction  of  the  district  in  which  it  devolves. 

This  appointment  is  made  in  the  manner  and  form  prescribed  by 
the  Code  of  Civil  Procedure. — ff  L.  1.  L*  2,  I)e  ciLraioribus  ;  Guyofc, 
Rep.,  vo  C7irai€m\  p- 197  ;  Merlin,  Bt^p.,  vo  Ildntiej;  §  2,  sect,  2  ;  6 
Pand,  Fran?,  438  ;  2  Malevillc.  254;  C,  QR,  1331  et  seq.  [II.  287.] 

OI46,  Such  curator  gives  notice  of  his  quality^  is  sworn,  and 
forthwith  proceeds  to  the  making  of  the  inventory  ;  he  administers 
the  property  of  the  succession,  exercises  and  prosecutes  all  the  rights 
pertaining  to  itj  answers  all  claims  brought  ag'ainat  it,  and  i*endcrs  an 
ace«:>unt  of  his  administration. — jf  L-  2,  §  1,  De  curatoribus  ;  Guyot^ 
foe,  eit ;  Merlin,  he.  cit ;  4  ToulHer,  pp.  311-3 ;  2  Bousquet,  pp.  150-1-2  ; 
aN.,813.[II289.] 
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DECISIONS: — 1.  Un  curateur  &  une  succession  yaoante  ne  peut  pas  §tre 
poursuivi  par  un  tiers  auquel  il  aurait  transports  sa  cr6ance  contre  teUe  succes- 
sion, le  curateur  ne  pouvant  se  poursuivre  lui-mSme,  ou  se  faire  poursuivre  par 
SOD  propre  cessionnaire. — ^Bowbn  &  Duval,  J  J — Tessicr  vs  Tessierj  2  L.  C.  R ,  p.  63. 

2.  Un  crSancier  qui  a  obtenu  un  jugement  contre  un  curateur  &  une  succes- 
sion vacante,  peut  valablement  diriger  une  action  personnelle  contre  tel  curateur 
pour  lui  faire  rendre  un  compte  de  sa  gestion. — Q.  B. —  VolUau  &  Oliver j  2  L.  C. 
R.,  p.  462. 

3.  In  an  action  to  accoiint,  brought  by  the  Plaintiff,  as  curator  to  a  vacant 
succession,  against  the  Defendant,  as  being  foiind  in  possession  of  the  estate,  a 
plea  is  unfounded  in  law  which  sets  forth  that  the  deceased  died  in  one  of  the 
United  States  of  America  and  that  her  estate  devolved  upon  her  heirs,  there  being 
no  vacant  succession  in  thb  country,  and  that  the  Plaintiff  was  named  curator 
without  notice  upon  the  petition  of  a  party  not  a  relative  or  creditor  of  the  de- 
ceased nor  interested  in  her  estate  and  on  the  advice  of  parties  not  related  or 
creditors  or  interested  in  the  estate  and  without  any  necessity  being  shown  for 
such  appointment.  The  Defendant  has  no  right  or  interest  in  contesting  the 
quality  of  the  curator  on  the  ground  of  the  objections  above  mentioned. — ^C.  R. — 
Sexton  V8  Boston,  6  L.  C.  R.,  p.  180. 

4.  Where  an  estate  is  claimed  d  titre  de  dSshirence  or  d  titre  de  bdiardise  by 
the  crown,  the  creditors  of  the  estate  have  a  right  to  make  good  their  claims  by 
proceedings  for  an  account  against  the  curator  of  the  estate  before  it  can  be 
placed  beyond  their  reach  by  a  transfer  to  the  crown. — Mbrbdith,  J. — Aiiomejf 
General  vs  Price,  9  L.  C.  R.,  p.  12. 

5.  Qu'un  curateur  &  une  succession  vacante  ne  repr6sente  que  la  succession 
et  le  d6funt,  et  qu'il  ne  peut  demander  la  nullity  d'lm  acte  fedt  par  le  dSfunt  en 
fraude  de  ces  crSanciers.  Cette  action  n'appartient  qu'aux  cr§ancierp. — Q.  B. — 
Lamarche  &  Pauzi,  3  Q.  B.  R.,  p.  265. 

6.  Qu'un  curateur  nomm6  &  une  succession  vacante  par  la  renonciation  des 
16gataires  ou  hSritiers  n'a  que  les  droits  qu'auraient  eusces  legataires  ou  hSritierB. 
— .0.  IL^Baniue  Ville  Marie  vs  Rocker,  M.  L.  R.,  1  S.  C,  p.  409. 

6ST.  After  the  appointment  of  the  curator,  if  an  heir  or  legatee 
appear  who  lays  claim  to  the  succession,  he  may  cause  the  curatorship 
to  be  set  aside  for  the  future,  and,  upon  proof  of  his  rights,  may- 
obtain  possession,  by  means  of  an  action  brought  before  the  proper 
tribunal.— Dorion  et  Dendchaud,  n.  857,  Quebec,  20  fev.  1832.  [II.  289.] 

688.  The  provisions  of  the  third  section  of  this  chapter  as  to 
the  form  of  the  inventory,  the  notices  to  be  given,  the  mode  of  admi- 
nistration, and  the  accounts  to  be  rendered  by  beneficiary  heirs,  apply- 
to  curators  of  vacant  successions. — 4  TouUier,  p.  400  ;  2  Delvincourt, 
p.  36  ;2  Bousquet,  p.  151  ;  C.  N.,  814.  [II.  289.] 

DECISION  : — Que  les  formalit^s  impos6es  par  la  loi  pour  la  veute  par  le 
curateur  des  biens  meubles  et  immeubles  d'une  succession  vacante  sont  impera- 
tives et  sous  auoune  circonstance  le  juge  ne  peut  sur  simple  requite  en  permettre 
la  vente. — ^Tasohebbau,  J. — Ex  parte  Lamotke,  M.  L.  R.,  3  S.  C,  p.  147. 
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CHAPTER  FIFTH. 

OF  PARTITION  AND   RETURNS. 


SECTION   L — OF  THE  ACTION   OF  PARTITION   AND   ITS   FORM. 

089«  No  one  can  be  compelled  to  remain  in  undivided  owner- 
ship ;  a  partition  may  always  be  demanded  notwithstanding  any  pro- 
hibition or  agreement  to  the  contrary. 

It  may  however  be  agreed  or  ordered  that  the  partition  shall  be 
deferred  during  a  limited  time,  if  there  be  any  reason  of  utility  which 
justifies  the  delay. — ff  L.  24,  Communi  dividwndo  ;  Cod.,  L.  5,  eod,  tit. ; 
Pothier,  Sue.,  p.  168,  Com.,  nn.  694,  697,  698,  SocUti,  nn.  162-3-6, 
197 ;  Intr.  tit.  17,  Orl,  nn.  71-2  ;  Merlin,  R^p.,  vo.  Partage,  §  1,  nn.  2, 
3;  C.  N.,  815.  [11.289.] 

DECISIONS: — 1.  Although  an  umfruitier  be  in  possession,  an  action  en  par- 
iage  will  lie  for  the  assignment  of  the  portion  which  belongs  to  each  heir  in  the 
property  which  is  so  possessed. — ^K.  B. — Poulin  vs  Falardeauj  1  R  de  L.,  p.  505. 

2.  Dans  Vespdce,  la  substitution  s'ouvrant  en  faveur  d^un  des  appeles,  avan 
de  s^ouyrir  pour  les  autres;  cet  appele  pent  immSdiatement  demander  sa  part, 
sans  attendre  Pouverture  de  la  substitution  en  favour  de  ses  co-appel6s. — Moke, 
J. — Dumont  vs  Dumont^  7  L.  C.  J.,  p.  12. 

3.  Testamentary  quarterly  payments  to  the  alimentary  beneficiaries  of  the 
net  annual  revenue  applicable  as  alimtnUj  are  not  the  legal  equivalent  of 
the  final  partition  and  distribution  of  the  corpus  of  the  estate  at  the  time  fixed  by 
the  will  for  its  final  partition. — ^Privy  Counoil.— Jlfuir  <fc  Muir^  18  L.  C.  J.,  p.  96, 
5  P.  C.  App.,  p.  66. 

4.  A  partition,  between  parties  of  full  age,  of  merely  the  usufruct  of  a  pro- 
perty will  be  carried  into  effect  without  regard  to  substitutes  whose  rights  are 
protected. — Privy  Council. — Guy  <fc  Ouy,  17  L.  C.  R.,  p.  122.  (Not  reported  in 
Moor's  P.  C.  Rep. 

5.  L'autorisation  k  vendre  la  part  des  mineurs  dans  une  propriety  donn6e 
par  le  protonotaire,  aveo  Tordre  k  tons  les  copropri6taires  d'acc6der  k  telle  vente 
et  I'acyudication  faite  de  tel  immeuble  conform^ment  k  cette  autorisation,  ^qui- 
vaut  k  la  licitation  et  partage,  et  doit  avoir  tons  les  effets  d'un  partage  vis-i-vis 
des  creanciers  de  chaque  coh6ritier  qui  a  pu  hypothequerquelque  part  indivisedu 
dit  immeuble. — ^accession  detous  les  coproprietaires  a  telle  vente  conformSment 
k  Tordre  du  protonotaire,  fait  pr6sumer  chez  ceux-ci  I'intention  de  faire  cesser 
rindivision  et  de  proc6der  k  partage. — Uadjudicataire  de  Timmeuble  ainsi  vendu 
est  cens^  avoir  acquis  le  dit  immeuble  directement  de  la  personne  decSd^e. — 
Chagnon,  J Monette  vs  Molleurj  6  R.  L.,  p.  561. 

6.  Que  la  jouissance  par  indivis  n*empeche  pas  les  r^sultats  necessaires  et 
inevitsbles  de  cette  jouissance,  qui  sont  que  les  fruits  civils  se  divisent  de  plein 
droit  entre  les  l^gataires  usufruitiers  dans  la  proportion  de  leur  part  respective,  et 
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que  chacun  d^euz  a  droit  de  r6clainer  sa  part  et  d'en  faire  Pobjet  d'une  poursuite 
B6par6e  et  distincte.— C.  R. — Orat/  vs  Quebec  Bank,  5  Q.  L.  R.,  p.  92. 

7.  Que  le  ooh^ritier  et  le  communiste  peuvent  demander  par  oppositiom 
que  la  saLsie  de  la  part  indivise  d'un  des  coh6ri tiers  ou  des  oommunistes,  daos  un 
immeuble  dependant  de  la  suocesBion  ou  de  la  communautd  soit  suspendue  jus- 
qu'apr^s  le  partage  pour  lequel  11  y  a  poursuite  pendante )  mais  qu'il  ne  peut  pas 

demander  la  distraction  de  la  totality  de  rimmeuble  de  la  saiaie. — Casault,  J. 

L'HopiUU  G6niralvs  Gingras,  10  Q.  L.  R.,  p.  136. 

8.  A  seizure  of  the  immoveables  of  a  succession  as  the  property  of  one  of  the 
heirs  was  held  good  for  the  share  of  such  heir. — ^Torbakob,  J. — Club  CanacUen  vi 
-Beawdry,  4  L.  N.,  p.  131. 

9.  Qu'un  seul  de  plusieurs  h^ritiers  indivis  peut  porter  Paction  p^titoire 
contre  le  tiers,  qui  n'a  aucun  droit  k  la  succession,  et  reyendiquer,  par  elle,  la 
totality  d'un  immeuble  lui  appartenant,  que  ce  tiers  d^tient. — Cabault,  J. — Bell 
vt  Bidard,  11  Q.  L.  R.,  p.  318. 

10.  Qu'un  dSfendeur,  dans  une  action  en  licitation  et  partage,  n*a  pas  le 
droit  de  demander  que  le  partage  soit  retards  jusqu'^  ce  que  le  demandeur,  qui 
a  administr6  les  immeubles  dont  il  demande  la  licitation,  ait  rendu  un  compte  de 
cette  administration Mathibu,  J. — Roy  vs  Roy,  12  R.  L.,  p.  622. 

11.  Qu'une  donation  d'usufruit,  faite  k  deux  6poux,  conjoin tement,  pour 
eux-mtmes,  leur  vie  durani,ei  la  vie  durant  du  survivani  deuxyUe  peut^tredivisde 
de  manidre  k  faire  offrir  aux  enchdres  publiques,  pour  le  paiement  d'une  dettedu 
mari,  la  part  de  celui-ci,  et  k  la  faire  attribuer,  par  adjudication,  k  un  stranger 
qui  jouirait  ensuite,  conjoin  tement  avec  la  femme,  vu  que  cela  r6pugne  k  Tordre 
public  et  est  impossible  d'ex^cution — Q.  B. — B^dard  &  Lebel,  14  R.  L.,  p.  351. 

12.  That  a  Railway  cannot  be  seized  and  sold  in  part,  even  on  a  judgment 
by  bond-holders,  except  in  accordance  with  the  dispositions  of  the  special  statute 
authorizing  the  creation  of  the  mortgage  or  hypothec.  A  Railway  is  an  indivisible, 

thing  and  can  only  be  sold  as  a  whole Q.  B. — Stephen  <k  Hochdaga  Bank,  M. 

L.  R.,  2Q.  B.,  p.  491. 

13.  That  the  proprietor  par  indivis  has  a  right  to  bring  an  action  of  eject- 
ment against  a  person  holding  the  property  solely  by  the  will  of  a  co-proprietor, 
the  proprietor  of  an  undivided  share  not  having  any  right  to  lease  the  whole  pro- 
perty, nor  even  his  own  share  of  it,  without  the  consent  of  his  co-proprietor. — ^Q. 
B^^Sieams  is  Ross,  M.  L.  R.,  2  Q.  B.,  p.  379.— Torrance,  J.— M.  L.  R,  1  S.  C, 
p.  448. 

14.  See  case  noted  at  C.  C.  1562. — Mathibu,  J.~^Kent  vs  Beaudin,  16  B.  L., 
p.  333. 

090«  Partition  may  be  demanded  even  though  one  of  the 
coheirs  enjoys  separately  a  part  of  the  property  of  the  succession,  if 
there  have  been  no  act  of  partition,  nor  a  sufficient  possession  to 
acquire  prescription. — Cod,,  L.  21,  De  pactis ;  L.  4,  Communi  dimd,; 
Pothier,  Soc,  n,  166,  Com.,  n.  698,  Sue.,  p.  169 ;  Intr.  tit.  17,  Orl, 
n.  72  ;  Merlin,  R6p.,  vo.  Prescription,  sec.  3,  §  3,  art.  1,  n.  3 ;  2  Male- 
ville,  257  ;  7  Pand.  Fran9.,  53  et  seq. ;  C.  N.,  816.     [IL  289.] 
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691.  Neither  the  tutor  of  a  minor,  nor  the  curator  of  an  inter- 
dicted person  or  of  an  absentee,  can  demand  the  partition  of  the  im- 
moveables of  a  succession  which  has  devolved  to  such  minor,  inter- 
dicted person  or  absentee,  but  he  may  be  compelled  to  join  in  it,  and 
in  such  case  the  partition  is  effected  judicially,  and  with  the  formal- 
ities required  for  the  alienation  of  the  property  of  minors. 

The  tutor  or  curator  may  however  demand  the  final  partition  of 
the  moveables,  and  the  provisional  division  of  the  immoveables  of  the 
succession. — Pothier,  8v/).,  c.  4,  art.  1,  §  2 ;  Com.,  nn.  696-6 ;  Per- 
souThes,  tit  6,  sec  4,  art.  3  ;  Soc.,  n.  164;  C.  C.87  to  91  and  305;  C.  N., 
817.    [n.  289.] 

692.  A  husband  may,  without  the  concurrence  of  his  wife, 
demand  the  partition  of  the  moveables  or  immoveables  which  have 
accrued  to  her  and  have  fallen  into  the  community.  As  to  things 
which  are  excluded  from  it,  the  husband  cannot  demand  their  parti- 
tion without  the  concurrence  of  his  wife ;  he  may  however,  if  he  have 
a  right  to  enjoy  her  property,  demand  a  provisional  division. 

The  coheirs  of  the  wife  cannot  demand  a  definitive  partition 
without  suing  both  husband  and  wife. — Pothier,  Puis,  marit,  nn.  83, 
84 ;  Intr.  tit.  17,  Orl,  n.  154 ;  Siuc,,  c.  4,  art.  1,  §  2 ;  7  Pand.  Fran9., 
63  et  seq. ;  C.  N.,  818.    [II.  289  to  291.] 

693.  If  all  the  heirs  be  of  full  age,  be  present,  and  agree,  the 
partition  may  be  effected  in  such  form  and  by  such  act  as  the  parties 
interested  deem  proper. 

If  any  of  the  heirs  be  absent  or  unwilling,  if  there  be  among 
them  minors  or  interdicted  persons,  in  all  such  cases  the  partition  can 
only  be  effected  judicially,  and  the  rules  laid  down  in  the  succeeding 
articles  are  to  be  followed. 

If  there  be  several  minors  represented  by  one  tutor  and  having 
adverse  interests,  a  special  and  separate  tutor  must  be  given  to  each, 
to  represent  him  in  the  partition. — Pothier,  Sue.,  c.  4,  art.  4 ;  7  Pand. 
Fran9.,163;  2  Maleville,  268;  C.  N.,  819,  838.     [11.  291.] 

694.  The  action  of  partition  and  the  contestations  which  arise 
in  it  are  submitted  to  the  court  of  the  place  where  the  succession 
devolves,  if  it  devolve  in  Lower  Canada ;  if  not,  to  the  court  of  the 
place  where  the  property  is  situate,  or  of  the  domicile  of  the  defendant. 

It  is  before  this  tribunal  that  licitations  and  the  proceedings 
connected  with  them  are  to  be  effected. — 7  Pand.  Fran?.,  96 ;  2  Male- 
ville, 261 ;  C.  S.  L.  G,  c.  82,  s.  27  ;  C.  N.,  822.     [11.  291.] 
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695*  In  the  action  of  partition  and  its  incidents  the  same  pro- 
ceedings are  had  as  in  ordinary  suits,  saving  any  modifications  intro- 
duced by  the  Code  of  Civil  Procedure. — PotWer,  Sue.,  c.  4,  art.  4  ; 
a  N.,  823  ;  0.  C.  P.,  919  et  seq.  [H.  291.] 

000«  The  valuation  of  immoveables  is  made  by  experts  who  are 
chosen  by  the  parties  interested,  or  who,  upon  the  refusal  of  such 
parties,  are  officially  appointed. 

The  report  of  the  experts  must  declare  the  grounds  of  the  valua- 
tion, it  must  indicate  whether  the  thing  estimated  can  be  conveniently 
divided,  and  in  what  manner,  and  must  determine,  in  case  of  division, 
ea^h  of  the  portions  which  may  be  made  of  it,  and  the  value  of  such 
portion. — Pothier,  Vente,  n.  516,  Socim,  n.  168,  Sue,,  c  4,  s.  4  ;  Intr. 
tit.  17,  Orl,  n.  75  ;  C.  N.,  824.  [II.  291.] 

•9T.  Each  of  the  coheirs  may  demand  his  share  in  kind  of  the 
moveable  and  immoveable  property  of  the  succession  ;  nevertheless, 
if  there  be  seizing  or  opposing  creditors,  or  if  the  majority  of  the 
coheirs  deem  a  sale  necessary  to  discharge  the  liabilities  of  the  suc- 
cession, the  moveable  property  is  publicly  sold  in  the  ordinary  man- 
ner.— ff  L.  26,  L.  28,  FamUice  ercisc. ;  Pothier,  C(ym.y  n.  700,  Soci^t^, 
n.  168,  Sue,  c.  4.  art.  4  ;  2  Toullier,  p.  371  ;  C.  N.,  826.  [II.  291.] 

DECISION  : — Dans  une  action  en  partage  on  doit  appeler  dans  Tann^e  du 
jugement  ordonnant  le  partage,  et  la  cour  d'appel  ne  prendra  pas  oonnaissance 
du  dit  jugement,  mais  seulement  des  proc6d^3  subsequents  et  fidts  en  vertu 
d'icelui.  Dans  le  partage  le  demandeur  doit  avoir  du  d^fendeur  compensation 
pour  les  fruits  et  revenus,  mdme  s'il  ne  les  a  pas  demand^s  par  son  action. — Q.  B. 
Haggeriy  S  Haggerty,  8  R.  L.,  p.  446. 

098.  If  the  immoveables  cannot  conveniently  be  divided  they 
must  be  sold  by  licitation  before  the  court. 

Nevertheless  the  parties,  if  they  be  all  of  full  age,  may  consent; 
to  the  licitation  being  made  before  a  notary  upon  the  choice  of  whona 
they  agree.—/"  L.  20,  L.  30,  L.  55,  Familice  ercisc. ;  Cod.,  L.  3,  Com.- 
muni  divid. ;  Pothier,  Com,,  nn.  707,  708,  710,  Vente,  516,  Cont^ 
Mariage,  586,  Soc,  171,  Stic.,  c.  4,  axt.  4  ;  7  Pand.  Fran?.,  pp.  Ill 
et  seq. ;  C.  N.,  827.  [II.  291.] 

DECISION  :^The  court  will  not  order  a  sale  by  licitation  if  partition  can  as 
advantageously  be  made. — K.  B — B^digari  vs  Dukamelf  2  R.  de  L.,  p.  441. 

699.  After  the  moveable  and  immoveable  property  have  been 
estimated,  and  sold  if  there  be  cause  for  it,  the  court  may  send  the 
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parties  before  a  notary  upon  whom  they  have  agreed,  or  who  has 
been  oflBcially  named  if  they  do  not  agree  in  their  choice. 

They  are  to  proceed,  before  such  notary,  to  the  account  to  which 
they  are  bound  towards  one  another,  to  the  formation  of  the  general 
mass,  the  composition  of  the  shares  and  the  fixing  of  the  compensa- 
tion to  be  furnished  to  each  of  the  copartitioners. —  Pothier,  Soc,^ 
nn.  167,  168,  170,  Sue.,  c.  4,  art.  1,  §  3,  p.  204,  art  4  ;  Intr.  tit  17, 
Orf.,  n.  174  ;  7  Pand.  Fran9.,  135  et  seq. ;  C.  N.,  828.    [11.  291  to  293.] 

700*  Each  coheir  returns  into  the  mass,  according  to  the  rules 
hereinafter  laid  down,  the  gifts  made  to  him  and  the  sums  in  which 
he  is  indebted. — Pothier,  Sue.,  c.  4,  art.  1,  §  3,  &  art.  4  ;  Intr,  tit,  17 
Orl„  n.  76  ;  Pand.  Fran9.,  pp.  137-8  ;  0.  N.,  829.  [II.  293.] 

701.  If  the  return  be  not  made  in  kind,  the  coheirs  entitled  to 
it  pretake  an  equnJ  portion  from  the  mass  of  the  succession. 

These  pretakings  are  made  as  much  as  possible  in  objects  of  the 
same  nature  and  quality  as  those  which  are  not  returned  in  kind. — 
Pothier,  Sue,,  c.  4,  art.  2,  §  8 ;  Intr,  tit,  17,  Orl,  n.  94 ;  4  TouUier, 
p.  422 ;  2  Maleville,  p.  266 ;  7  Pand.  Fran9.,  138, 139,  140 ;  C.  N.,  830. 
[XL  293.] 

T02.  After  these  pretakings,  the  parties  are  to  proceed  to  the 
formation,  out  of  what  remains  in  the  mass,  of  as  many  shares  a>s 
there  are  partitioning  heirs  or  roots. — Pothier,  Sue,,  c.  4,  art.  4;  2  Male- 
ville, 266 ;  7  Pand.  Fran?.,  140  et  seq. ;  C.  N.,  831.  [11.  293.] 

TOS.  In  the  formation  and  composition  of  the  shares,  the  separ- 
ation of  immovaables  into  small  parcels  and  the  division  of  industrial 
establishments  is  to  be  avoided  as  much  as  possible  ;  it  is  also  proper 
to  pat  into  each  share,  if  possible,  the  same  quantity  of  moveables, 
immoveables,  rights  and  credits,  of  the  same  nature  and  value.— ^  L. 
55,Famili(JBerci8c.]  Cod,,  L.  7,  L.  21,  Communi divid, ;  L.2,  Communia 
utrvusque;  Pothier,  Com,,  n.  701,  Sue,,  c.  4  art.  4;  Intr,  tit,  17,  Orl., 
n.  97 ;  4  Toullier,  p  426  ;  2  Maleville,  267 ;  7  Pand.  Fran?.,  141  et 
seq.;  C.  N.,  832.  [11.  293.] 

T04.  The  inequality  of  shares  in  kind,  when  it  is  unavoidable, 
is  to  be  compensated  by  payment  of  the  difference  either  in  rent  or  in 
money. — -jf  L.  55,  FarniUice  ercisc, ;  Instit,  De  offieio  judicis,  §  4 ; 
Pothier,  Gom,,  n.  701,  6e  oMti^,   Soc,,  n.  170,  2e  alinia.  Sue,,  c.  4, 
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art.  4, 17e  alin^a ;  art.  5,  §  2,  alin.  1,  2,  3 ;    Intr.  tit.  17,  Orl.,  n.  97 ; 
4  TouUier,  p.  426  ;  7  Pand.  Fran9.,  148 ;  C.  N„  833.  [IL  293.] 

705.  The  shares  are  to  be  formed  by  one  of  the  coheirs,  if  they 
can  agree  amongst  themselves  in  the  choice,  and  if  he  who  is  chosen 
accept  the  office ;  in  the  opposite  case  the  shares  are  to  be  formed  by 
an  expert  appointed  by  the  court,  and  are  afterwards  to  be  drawn  by 
lot. — Lebrun,  Sue.,  liv.  4,  c.  1,  n.  42 ;  1  Despeisses,  Society,  part.  1, 
sec.  4,  dist.  3,  n.  8 ;  Renusson,  sur  Paris,  tit.  des  Sue. ;  Pothier,  Sue., 
c.  4,  art.  4,  alin.  5,  19,  20 ;  2  Maleville,  267 ;  7  Pand.  Fran9.,  154; 
C.  N.,  834.  [H.  293.] 

706.  Before  proceeding  to  draw,  each  copartitioner  is  allowed 
to  propose  his  objections  as  to  the  formation  of  the  shares. — 4  Toul- 
Uer,  p.  423 ;  7  Pand.  Fra9.,  159 ;  C.  N.,  835.  [U.  293.] 

T07«  The  rules  laid  down  for  the  division  of  the  masses  to  be 
apportioned  are  also  to  be  observed  in  the  subdivisions  of  the  par- 
titioning roots.  — Pothier,  Sue.,  c.  4,  art.  1,  §  1 ;  2  Delvincourt,  48 ; 
2  Malleville,  268;  7  Pand.  Fran9.,  159,  160;  0.  N.,  836.  [H.  293.] 

TOS.  If  in  the  operations  referred  to  a  notary,  contestations 
arise,  he  must  draw  up  a  statement  of  the  difficulties  and  of  the  res- 
pective allegations  of  the  parties,  and  submit  them  for  the  decision  of 
the  court  that  appointed  him.  These  incidents  are  proceeded  upon 
according  to  the  forms  prescribed  by  the  laws  of  procedure. — 4  Toul- 
lier,  p.  422 ;  2  Delvincourt,  49  ;  7  Pand.  Fran^.,  161 ;  C.  N.,  837. 
[II.  295.] 

TOO.  Where  licitation  takes  plcwje  by  reason  of  there  being 
amongst  the  heirs  absentees,  interdicted  persons,  or  minors,  even 
emancipated,  it  can  only  be  effected  judicially,  and  with  the  formal- 
ities prescribed  for  the  alienation  of  the  property  of  minors. — Pothier, 
Sue.,  a  4,  art.  4  ;  C.  C,  300,  689,  691, 1563;  2  Delvincourt,  47 ;  7 
Pand.  Fran9.,166 ;  C.  N.,  460,  819,  839.  [II.  295.] 

710.  Every  person,  even  a  relation,  who  is  not  entitled  to 
succeed  to  the  deceased,  and  to  whom  one  of  the  coheirs  has  assigned 
his  right  in  the  succession,  may  be  excluded  from  the  partition, 
either  by  all  the  coheirs  or  by  one  of  them,  on  being  reimbursed  the 
price  of  such  assignment — Cod.,  L.  22,  L  23,  Mandati  vd  eontrA; 
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Lebnm,  Sue,,  liv.  4,  c.  2,  sec.  3,  n.  66  ;  Merlin,  R6p.,  Droits  succ.,  n.  8, 
9,9bis,  11,  12;  2  Maleville,  271;  2  Chabot,  Site.,  319;  2  Bousquet, 
181;  7  Pand.  Fran?.,  170;  C.  N.,  841.  [II.  295.] 

DECISIONS '- — 1.  L'action  en  retrait  suocessoral  n*a  point  lieu  quand  la  ces- 
sion a  eu  pour  objet  une  part  fixe  et  dSterminSe  dans  un  immeuble  certain. — 
Bbbthblot,  J. — Leclerc  vs  Beaudn/f  10  L.  0.  J.,  p.  20. 

2.  n  y  a  lieu  au  retrait  successoral  en  vertu  de  Tart  710  du  Code  Civil  du 
Bas-Canada  m^me  lorsque  la  cession  a  eu  lieu  aprds  un  partage  provisoire. — ^Une 
cession  par  un  co-h6ritier  k  un  non-successible,  par  laquelle  le  cedant  cMe  une 
part  fixe  dans  des  immeubles  d6termin6s,  n*est  pas  i  Fabri  du  retrait,  si  ces 
immeubleB  d6tennin6s  composent  toute  la  succession. — Q.  B. — Duroeher  S  Tur- 
geon,  19  L.  C.  J,  p.  178. 

Til.  After  the  partition,  each  of  the  parties  has  a  right  to  be 
put  in  possession  of  the  titles  belonging  to  the  objects  which  have 
fallen  to  him. 

The  titles  to  a  divided  property  remain  with  him  who  has  the 
greatest  share  in  it,  subject  to  the  obligation  of  giving  the  use  of  them 
when  required,  to  the  copartitioners  interested  therein. 

The  titles  common  to  the  whole  inheritance  are  delivered  to  him 
whom  the  heirs  have- chosen  to  be  the  depositary  of  them  ;  subject  to 
the  obligation  of  giving  the  use  of  them  to  the  other  copartitioners 
whenever  required.  If  they  disagree  in  the  choice,  it  is  made  by  the 
judge. — ffL.  4,  L.  5,  L.  6,  FamUice  ercisc, ;  L.  vZt,  Defide  instrument, ; 
Cod.,  L.  5  Com,  xvtriusque ;  Lebrun,  Suc.y  Uv,  4,  c.  1,  nn.  44,  45  ; 
Pothier,  Sue,,  c.  2,  s.  1,  art.  2,  §  4  ;  2  Maleville,  273  ;  7  Pand.  Fran?., 
176  ;  4  TouUier,  pp.  424,  430  ;  2  Bousquet,  183 ;  C.  N.,  842.  [II  295.] 

SECTION  II. — OF  RETURNS. 


T12.  [Every  heir,  even  the  beneficiary  heir,  coming  to  a  succes- 
sion, must  return  to  the  general  mass  all  that  he  has  received  from 
the  deceased  by  gift  inter  vivos,  directly  or  indirectly  ;  he  cannot 
retain  the  gifts  made  nor  claim  the  legacies  bequeathed  by  the  deceas- 
ed, unless  such  gifts  and  lega^jies  have  been  given  him  expressly  by 
preference  and  beyond  his  share,  or  with  an  exemption  from  return.] — 
ffJ^\,I)e  collations  honorum  ;  Cod.,  L.  17,  L.  20.  De  coUationibus  ; 
Paris,  301,  302,  303,  304 ;  Lebrun,  Sue.,  liv.  3,  c.  6,  s.  1 ;  Pothier,  Sue,, 
c.  3,  s.  3,  art.  1,  §  4,  c.  4,  art.  2,  65  ;  Intr,  tit.  17,  Orl,  nn.  56,  76,  77  ; 
Merlin,  R^p.,  vo.  Rapport  d  sue,,  §  3,  art.  4,  n.  8,  §  4,  art.  2,  n.  11  ; 
7  Pand.  Fran?.,  224  ;  C.  N.,  843.  [II.  297.] 
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DECISIONS  : — 1.  Lea  donations  entrevife  sont  8i:jette8 1  rapport,  m^e  soufl 
Tempire  de  la  Ugislation  de  1774  et  1801.. Q.  B. — Tonnancour  S  SalvcUy  15  L.  C. 
J.,  p.  113. 

2.  Legatees  who  accept,  renounce  thereby  their  rights  in  the  successioni 
unless  such  legacies  are  outside  of  the  succession. — Priyt  Counoil. — Richer  A 
Voyer,  5  R.  L.,  p.  591,  5  App.  Cas.p.  461. 

713.  The  heir  may  nevei-theless,  by  renouncing  the  succession, 
retain  the  gifts  or  claim  the  legacies  maxle  to  him. — Cod..  L.  17,  L.  20. 
De  coUationibus  ;  L.  25,  Familice  ercisc  ;  Novd.  92,  c.  1 ;  Paris,  307  ;  3 
Lauri^re,  p.  24  ;  Ord.  1731,  art.  34  ;  Pothier,  Sw.,  c.  4,  art.  2,  §  1  ;  Intr. 
tit.  17,  Orl,,  no  76  ;  2  Maleville,  275  ;  7  Pand.  Fran?.,  235  ;  0.  N.,  845. 
[II.  297.] 

714.  [A  donee  who  at  the  time  of  the  gift  was  not  an  heir,  but 
who  at  the  time  when  the  succession  devolves  is  entitled  to  succeed,  is 
bound  to  return  the  gift,  unless  the  testator  has  exempted  him  from 
doing  so.]— Pothier,  Sue.,  a  4,  art,  3,  §  2  ;  2  Maleville,  276  ;  7  Pand. 
Frang.,  238 ;  C.  N.,  846.  [II.  297.] 

715.  Gifts  and  legacies  made  to  the  son  of  a  person  who,  at  the 
time  when  the  succession  devolves  has  become  entitled  to  succeed,  are 
subject  to  be  returned. 

The  father  coming  to  the  succession  of  the  donor  or  testator  is  bound 
to  return  them.— jf  L.  6,  De  coUationibus ;  Paris,  306 ;  3  Laurifere,  23 ; 
Orleans,  308 ;  Lebrun,  Sue.,  liv.  3,  ch.  6,  sea  2,  n.  45  ;  Pothier,  Sue., 
c  4,  art.  2,  §  4,  art.  3,  §  2  ;  1  Argou,  490  ;  Lamoignon,  Arretia,  tit  44, 
art.  4  ;  Pocquet,  490  ;  Pand.  Fran?.,  240-1  ;  2  Maleville,  sur  art  847  ; 
C.  N.,  847.  [IL  297.] 

716.  A  grandson  coming  to  the  succession  of  his  grand-father  is 
bound  to  return  what  has  been  given  to  his  father,  although  he  should 
renounce  the  succession  of  the  latter. — Cod.  L.  19,  De  cMationifms  ; 
Paris  308  ;  Lebrun,  liv.  3,  c.  6,  sec  2,  n.  46  ;  Pocquet,  rfegle  12,  p.  268  ; 
1  Argou,  491  ;  Lamoignon,  tit  44,  art  7,  contrd;  C.  N.,  848.  [IL  297.] 

717.  The  obligation  to  return  the  gifts  and  legacies  made  during 
the  marriage,  either  to  the  consort  who  is  entitled  to  succeed,  or  to  the 
other  consort  alone,  or  to  both,  depends  upon  the  interest  of  the  heir 
who  is  capable  of  succeeding  and  the  advantage  he  derives  therefrom, 
according  to  the  rules  laid  down  in  the  title  concerning  marriage  co- 
venants, as  to  the  effect  of  gifts  and  legacies  made  to  the  consorts 
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during  marriage. — ^Pothier,  Sixxi.,  c.  4,  art.  2,  §  4,  alva,  6-13,  art.  3, 
§  2,  oZiTi.  24 ;  Merlin,  R^p.,  vo  Ra'pport  d  sue.,  §  6,  n.  4  ;  7  PanA 
Fran9.,  248  et  seq. ;  2  Maleville,  278  ;  C.  N.,  849.     [II.  297.] 

T18.  Return  is  only  made  to  the  succession  of  the  donor  or 
testator. — Lebrun,  part.  2,  p.  130 ;  Pothier,  Sue.,  c.  4,  art.  2,  §  4,  alin. 
6-13 ;  Intr.  tit.  17,  Orl,  n.  84 ;  2  Maleville,  279 ;  7  Pand.  Fran9.  254 ; 
C.N.,850.    [IL297.] 

719.  Whatever  has  been  laid  out  for  the  establishment  of  one 
of  the  coheirs,  or  for  the  payment  of  his  debts  must  be  returned. — 
God.,  L.  20,  De  coUationihus ;  Bartol,  Ad  leg,  1,  §  15,  De  coUat.  nn.  4- 
6 ;  Loyseau,  Ojffices,  c.  6,  nn,  25,  26,  56,  58 ;  Lapombe,  vo.  Rapport, 
sec.  3,  n.  10 ;  Pothier,  Sue.,  p.  180  ;  Lamoignon,  tit.  44,  art.  13,  14,  15, 
16,  ir  ;  2  Maleville,  279 ;  7  Pand.  Fran9.,  256  et  seq ;  4  Conf.  du  Code, 
88;  Chaudon,  Observ.  Collations,  213;  C.N.,  851.    [IL  299]. 

720*  The  expenses  of  nourishment,  maintenance,  education  and 
apprenticeship,  the  ordinary  expenses  of  equipment,  of  weddings,  and 
customary  presents  are  not  subject  to  be  returned.— jf  L.  1,  §§  15,  16, 
Be  coUai. ;  L.  20,  §  6,  L.  50,  FamfiUice  ercisc. ;  Lacombe,  vo.  Rapport, 
sec.  3 ;  Pothier,  Sv/i,,  c.  4,  pp.  180  et  seq. ;  Lamoignon,  tit  44,  art.  17  ; 
C.  N.  852.  [II.  299.] 

DECISION  : — Que  le  p^re  est  tenu  en  loi  d,  rentFetienet&  T^ducation  de  son 
enfant,  et  que  ni  lui,  ni  ses  repr^sentants  ne  peuvent  opposer  les  dSpenses  faites 
poor  ces  objets,  en  compensation  k  une  dette  l^gitimement  due  &  Penfant.  (C.  C. 
165.) — ^Tasohbrbau,  J^SoUeau  vs  Seers,  M.  L.  R.,  1  S.  C,  p.  239. 

See  also  decisions  noted  at  C.  C.  165. 

T21*  The  same  rule  applies  to  the  profits  which  the  heir  may 
have  derived  from  agreements  made  with  the  deceased,  if  at  the  time 
at  which  they  are  made  they  do  not  confer  an  indirect  advantage. 
— -ff  L.  36,  L.  38,  De  cont  empt.  ;  Cod.,  L.  3,  L.  9,  De  cont.  empt. ; 
Potlner,Suc.,  180  et  seq. ;  Chopin,  sur  Anjou,  liv.  3,  c.  1,  tit.  4,  n.  5  ;  2 
Maleville,  281  et  seq.;  7  Pand.  Fran?.  270,  275;  C.  N.,  853.  [H.  299.] 

7S2«  The  profits  and  interest  of  the  things  subject  to  be  return- 
ed are  due  only  from  the  day  when  the  succession  devolves.— jf  L.  5, 
De  dotis  coUat ;  Cod.,  L.  20,  De  collat. ;  Paris,  309  ;  Pothier,  Sue.,  c.  4, 
art.  2,  §  3 ;  Pocquet,  Rigle  15,  p.  227 ;  Lamoignon,  tit.  44,  art.  29  ; 
Merlin,  vo.  Rapport,  §  4,  art.  2,  n.  18 ;  0.  N.,  856.  [H.  299.] 
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738*  Returns  are  due  only  from  coheir  to  coheir ;  they  are  not 
due  to  the  legatees  nor  to  the  creditors  of  the  succession.—^  L.  1,  De 
Collat ;  Pothier,  Sue.,  c.  4,  art.  2,§  6 ;  Intr.  tit.  17,  OrL,  n.  88  ;  Pocquet, 
R^le  9,  p.  225 ;  7  Pand.  Fran?.,  sur  art.  857,  p.  301 ;  C.  N.,  857.[n.  299.] 

724*  Returns  are  effected  either  in  kind  or  by  taking  lesa — 
Paris,  304,  305  ;  3  Laurifere,  pp.  20,  21,  Rigle  16  ;  Pocquet,  Rigle  10, 
p.  226 ;  0.  N.,  858.    [U.  299]. 

725*  The  return  of  moveable  property  is  only  made  by  taking 
less ;  it  cannot  be  returned  in  kind. — Lebrun,  Stbc.,  liv.  3,  c.  6,  sec.  3 ; 
Ferrifere,  sur  Paris,  art.  306 ;  Duplessis,  sur  Paris,  liv.  3,  c  6,  sec.  3 ; 
Pothier,  Siu).,  c.  4,  art.  2,  §  7  ;  Intr.  tit.  17,  Orl.y  n.  90;  Basnage,  sur 
Normandie,  arrSt  9  d^c.  1653  ;  2  Maleville,  290 ;  4  Conf.  du  Code,  pp. 
101  et  seq. ;  7  Pand.  Fran?.,  290;  C.  N.,  868.     [II.  299.] 

726*  The  return  of  money  received  is  also  made  by  taking  less 
in  the  money  of  the  succession.  In  case  of  insuflSciency  the  donee  or 
legatee  may  dispense  with  the  return  of  money,  by  abandoning  a  pro- 
portionate value  in  the  moveable  property,  or  in  default  of  moveable 
property,  in  the  immoveables  of  the  succession. — Ferri^re,  sur  Paris, 
art.  305 ;  Pothier,  Obi ;  Lacombe,  554 ;  7  Pand.  Fran?.,  294,  n.  476 ; 
2  Chabot,  550;  C.  N.,  869.    [IL  299.] 

727«  An  immoveable  given  or  bequeathed,  which  has  perished 
by  a  fortuitous  event,  and  without  the  fault  of  the  donee  or  legatee, 
is  not  subject  to  be  returned. — ff  L.  2,  §  2,  De  coUat. ;  Im  40,  De  cond. 
indeb. ;  L.  58,  De  legatia ;  Lacombe,  555  ;  Pothier,  Sue.,  c.  4,  art.  2,  § 
7 ;  Intr.  tit.  17,  Orl.  n.  91 ;  Lebrun,  Sue.,  liv.  3,  c.  6,  sec.  3,  n.  40;  2 
Maleville,  283;  7  Pand.  Fran?.,  276;  C.  N.,  855.    [IL  299.] 

728.  [As  to  immoveables,  the  donee  or  legatee  may  at  his  option 
return  them  in  all  cases,  either  in  kind  or  by  taking  less  according  to 
valuation.]— Paris,  305  ;  Orleans,  306;  3  Lauri^re,  pp.  20,  21;  Pothier, 
Sue.,  c.  4,  a.  2,  §7, 8 ;  Int.,  tit.  17,  Ori.,  n.  194;  Lacombe,  554;  C.  N.,  858, 
859,  860.  ]IL  301.] 

729*  If  the  immoveable  be  returned  in  kind,  the  donee  or 
legatee  has  a  right  to  be  reimbursed  the  expenditures  made  upon  it ; 
those  which  were  necessary,  conformably  to  the  rules  established  by 
article  417,  and  those  which  were  unnecessarj'-,  according  to  article 
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682.— C.  C.  417,  582 ;  Pothier,  Mariage,  n.  577  Sue.,  c.  4,  art.  2,  §  7  ; 
Intr.  tit.  17,  Orl,  nn.  92,  97;  Orleans,  306;  Lacombe,  555 ;  C.  N., 
861,862.    [IL301.] 

730*  The  donee  or  legatee  must,  on  the  other  hand,  account  for 
injuries  and  deteriorations  which  have  diminished  the  value  of  the  im- 
moveable returned  in  kind,  if  they  result  from  his  own  act  or  from 
that  of  his  representatives. 

This  rule  does  not  apply  if  they  have  been  caused  by  a  fortuitous 
event,  and  without  his  or  their  participation. — Pothier,  Mariage,  n. 
576,  Sue.,  c.  4,  art.  2,  §  7;  Intr.  tit  15,  Orl,  n.  78;  tit.  17,  n.  91; 
Lacombe,  555 ;  0.  N.,  863.    [II.  301.] 

731*  [When  the  return  is  made  in  kind,  if  the  immoveable 
returned  be  hypothecated  or  encumbered,  the  copartitioners  may 
require  the  donee  or  legatee  to  discharge  it  from  such  hypothec  or 
incumbrance ;  if  he  fail  to  do  so,  he  can  only  return  by  taking  less. 

The  parties  may  however  agree  that  the  return  shall  be  made  in 
kind ;  this  is  effected  without  prejudice  to  the  claims  of  the  hypo- 
thecary creditors,  which  are  charged  in  the  partition  of  the  succession 
to  the  party  making  the  return.] — Lebrun,  Sv/;.,  liv.  3,  c  6,  s.  4 ; 
Pothier,  Sue.,  c.  4,  art.  2,  §  6,  al.  1,  2 ;  Intr.  tit.  17,  Orl.  n.  92 ; 
Lacombe,  556;  2  Maleville,  288;  7  Pand.  Fran?.,  306;  4  Conf.  du 
Code,  96 ;  C.  N.,  865.  [IL  301.] 

732*  The  coheir  who  returns  an  immoveable  in  kind  may  retain 
possession  of  it  until  he  is  effectively  reimbursed  the  sums  due  to  him 
for  disbursements  and  ameliorations. — Pothier,  Siic.,  a  4,  art.  3,  §  7 ; 
Ord.  1667,  tit.  27,  art.  9  ;  1  Rogron,  p.  811 ;  C.  N.,  867.     [IL  301]. 

738*  The  immoveables  remaining  in  the  succession  are  estimated 
according  to  their  condition  and  value  at  the  time  of  the  partition. 

Those  which  are  subject  to  return,  or  which  have  been  returned 
in  kind,  whether  they  have  been  given  or  bequeathed,  are  to  be 
estimated  according  to  their  value  at  the  time  of  the  partition,  accord- 
ing to  the  condition  in  which  they  were  at  the  time  of  the  gift,  or,  as 
to  legacies,  at  the  time  when  the  succession  devolved  ;  regard  being 
had  to  the  provisions  contained  in  the  preceding  articles. — Pothier, 
StiC,,  c  4,  art.  2,  sea  7 ;  Intr.  tit.  17,  Orl.,  n.  95  ;  Lacombe,  555  ;  C.  N., 
860,  861.    [IL  301  to  303.] 

784«  The  moveable  things  found  in  the  succession,  and  those 
which  are  returned  as  being  legacies,  are  likewise  estimated  a^K^ording 
to  their  condition  and  value  at  the  time  of  the  partition,  and  those 
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which  are  returned  as  having  been  given,  a^K^ording  to  their  condition 
and  value  at  the  time  of  the  gift. — Pothier,  Sue.,  c.  4,  art.  2,  §  7  ;  Intr. 
tit  17,  Orly  n.  90;  Lacombe,  555 ;  4  Conf.  du  Code,  101 ;  2  Maleville, 
290 ;  7  Pand.  Fran9.,  p.  290;  C.  N.,  868.  [11.  303.] 

SECTION   III. — OF    PAYMENT  OF  DEBTS. 

735«  An  heir  who  comes  alone  to  the  succession  is  bound  to 
discharge  all  the  debts  and  liabilities. 

The  same  rule  applies  to  a  universal  legatee. 

A  legatee  by  general  title  is  held  to  contribute  in  proportion  to 
his  share  in  the  succession. 

A  particular  legatee  is  bound  only  in  case  of  the  insufficiency  of 
the  other  property,  and  is  also  subject  to  hypothecary  claims  against 
the  property  bequeathed  ;  saving  his  recourse  against  those  who  are 
held  personally. — Cod.,  L.  2,  L.  7,  De  hceredit  et  action, ;  L.  1,  L.  2, 
Si  unu8  ex  pluribus ;  Paris,  332,  333,  334 ;  Orleans,  360 ;  3  Laurifere, 
141  et  seq. ;  Pothier,  Svx:.,  c.  5,  art.  2,  alin.  1 ;  Intr.  tit.  17,  Orl,  nn.  108, 
126]  Don.  teat,  c.  2,  sec.  1,  §  2  ;  Dard,  sur  art.  870,  p.  194 ;  C.  N.,  870, 
871.  [II.  303.] 

DECISIONS  : — 1*  An  action  against  a  ligataire  universel  is  good  without  an 
averment  that  he  is  a  sole  ligataire.  It  is  the  business  of  the  defendant,  if  there 
be  another,  to  plead  the  fact. — K.  B. — Qagnon  vs  Pagi,  1  R.  de  L.,  p.  348. 

2.  Un  ligataire  universel  ne  peutse  soustraire  au  paiement  des  legs  particu- 
liers  sous  pi6texte  que  les  meubles  sont  insufi^ants,  s'il  n*a  rendu  compte  des 
biens  de  la  succession,  ou  fait  offre  de  les  abandonner ;  et  il  doit  y  Stre  condanin6 
individuellement  et  en  son  propre  nom. — Smith  &  Vanfblson,  JJ. — Lenoir  vs 
Hamelin,  3  L.  C.  R,  p.  133. 

3.  Le  cr^ancier  d*un  testateur  qui  a  discut6  les  biens  de  la  succession,  sans 
avoir  6te  paye,  peut  poursuivre  un  ligataire  particulier  d'un  immeuble,  pour  qu'il 
soit  tenu  de  le  rapport  er  et  de  le  d61aisser  en  justice,  si  mieux  il  n'aime  payer  la 
cr6ance  du  demandeur. — En  ce  cas  le  defendeur  qui  a  fait  des  impenses  pour  les- 
quelles  il  a  une  creance  privil6gi6e  sur  Timmeuble  dont  on  lui  demande  le  delais- 
sement,  n'a  pas  le  droit  de  retenir  Pimmeuble  jusqu*&  ce  qu'il  ait  6t6  pay6  de  ses 
impenses,  mais  il  peut  exercer  sa  creance  privil6gi6e  sur  le  prix  de  Pimmeuble 
qui  devra  §tre  vendu  sur  un  curateur  au  d^laissement,  dansle  casoii  le  defendeur 
ne  se  pr6vaudrait  pas  de  Toption  qui  lui  est  offerte  de  payer  la  creance  du  de- 
mandeur.— Q.  B. — Matte  &  Laroche,  8  R.  L.,  p.  517. 

4.  In  an  action  for  the  recovery  of  a  legacy,  the  heirs  may  be  joined  with  the 
testamentary  executors  as  defendants.  Lorangeb,  J. — Royal  Institution  for  the 
Advancement  of  Learning  vs  Scott.  5  L.  N.,  p.  375. 

5.  Universal  legatees,  who  accept  a  succession,  purely  and  simply,  may  be 
sued  for  a  debt  of  the  testator,  notwithstanding  that  the  testator  may  have  named 
executors  in  whose  hands  the  estate  still  is  at  the  time  the  action  is  instituted. — 
Q.  B Pierce  &  Butters,  24  L  C.  J.,  p.  167. 
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6.  Lea  l^gataires  tmiyersels  qui  acoeptent  purement  et  simplement  le  legs, 
sont  teniiB  des  dettes  du  testateuret  peuvent  Stre  poursuivis  poiiricel!e8,quoique 
le  testateur  ait  nomm^  des  ezScuteurs  testamentaires  et  administrateurs. — Q.  B. 
^Rolland  A  Beaudrtfj  23  L.  C.  J.,  p.  255— Rainvillb,  J— 22  L.  C.  J.,  p.  72. 

7.  Qu'une  partie  condamn^e  comme  ISgataire  universelle  ou  donataire  uni- 
verselle  en  nsufruit,  est  en  vertu  de  tel  jugement,  d^bitrice  personnelle  du  juge- 
ment— Q.  B Trudel  &  Hudonf  24  L.  C.  J.,  p.  171. 

8.  Notwithstanding  that  the  beneficiaiy  heir  is,  under  C.C.  672,  charged  with 
the  administration  of  the  estate,  nevertheless,  he  may  be  sued  directly  and  the 
property  of  the  succession  attached  by  any  creditor  having  an  executory  title. — 
Jbtt£,  J. — Corse  vs  Drummondy  24  L.  C.  J.,  p.  254. 

9.  Que  tous  les  biens  d'une  succession  ne  sont  pas  le  gage  des  cr^anciers  de 
pr^f§rence  aux  16gataires  particuliers,  de  manidre  k  ce  qu'ils  puiesent  emp^her 
ces  demiers  &  prendre  possession  de  leurs  legs )  s'il  doit  y  avoir  reduction  des  legs 
partiouliers  pour  payer  les  dettes  du  testateur,  les  cr^anciers  ont  une  action  con- 
ire  les  Ugataires  k  ce  titre  pour  obtenir  cette  reduction,  mais  ils  ne  peuvent  faire 
mettre  au  nom  d'un  curateur  nonmi6  k  la  succession  insolvable,  tous  les  biens  du 
testateur. — C.  R — Banque  VilU  Marie  vs  Rocherj  M.  L.  R.,  1  S.  C,  p.  409. 

TSO.  If  there  be  several  heirs  or  several  universal  legatees,  they 
contribute  to  the  payment  of  the  debts  and  charges,  eaxjh  in  propor- 
tion to  his  share  in  the  succession. — See  authorities  under  preceding 
article  ;  C.  N.,  870,  871.  [II  303.] 

DECISIONS  : — 1-  Suit  is  brought  against  nine  heirs  for  a  debt  due  by  their 
father,  and  the  questions  at  present  raised  upon  law  issues  are:  1.  As  to  the  suffi- 
ciency of  the  allegation  of  the  declaration,  it  not  being  asserted  that  the  heirs  had 
accepted  the  succession ;  and,  2.  As  to  the  correctness  of  bringing  the  action 
against  the  heirs  jointly.  Held^  1.  That  it  is  the  duty  of  the  heirs  to  show  non-ac- 
ceptance, and  therefore  that  it  need  not  be  specially  alleged  in  the  declaration  ] 
acceptation  is  the  general  rule )  2.  That  the  suit  against  the  heirs  jointly  is  con- 
formable to  the  practice  of  the  court. — Maoeay,  J. — Grange  vs  McDonald,  2  R.  C. 
p.  478. 

2.  The  heirs  at  law  are  liable  each  for  his  share  only  of  the  pew  rent  due  by, 
and  the  charges  for  interring  their  parents. — ^Badolby,  J.  Fabrique  de  Montreal 
vs  Brault,  1  L.  C.  L.  J.,  p.  66. 

TST*  A  legatee  under  general  title,  who  takes  concurrently  with 
the  heirs,  contributes  to  the  debts  and  charges  in  the  same  propor- 
tioru — Paris,  334  ;  Pothier,  Sue.,  c.  5,  art.  2,  Don.  teat,  c.  2,  s.  1,  §  2  ; 
C.  N.,  871.  [II.  303.] 

T8S.  The  obligation  resulting  from  the  preceding  articles  is 
personal  to  the  heir  and  universal  legatees,  or  legatees  under  general 
title  ;  it  gives  a  direct  action,  against  each  of  them  respectively,  to 
the  particular  legatees  and  to  the  creditors  of  the  succession.— jf  L.  80, 
De  pignor.  actione ;  Cod.,  L.  2,  L.  7,  De  hoeredit  action. ;  Pothier,  Sue., 
c.  6,  art  3,  §  1,  Don,  teat,  c.  5  s  3,  art  2  ;  C.  N.,  873.  [II.  303.] 
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739*  In  addition  to  the  personal  action,  the  heir  and  universal 
legatee,  or  legatee  under  general  title,  are  held  hypothecarily  for 
whatever  claims  affect  the  immoveables  included  in  their  share  ; 
saving  their  recourse  against  those  who  are  personally  liable,  for  their 
share,  according  to  the  rules  applicable  to  warranty. — Paris,  333  ;  3 
Lauri^re,  144  ;  Pothier,  Hyp,,  c.  2,  s.  2 ;  Intr.  aux  Cout,  tit.  16,  n.  420 ; 
C.  N.,  871,  873.  [II.  303.] 

'740.  An  heir  or  universal  legatee,  or  a  legatee  under  general 
title,  who,  not  being  personally  bound,  pays  the  hypothecary  debts 
charged  upon  the  immoveable  included  in  his  share,  becomes  subrog- 
ated in  all  the  rights  of  the  creditor  against  the  other  coheirs  or  co- 
legatees  for  their  share  ;  conventional  subrogation  cannot  in  such  a 
case  have  a  greater  eflfect ;  saving  the  rights  of  the  beneficiary  heir 
as  creditor. — Cod.,  L.  22,  Dejure  deliber;  Paris,  333  ;  3  Lauri^re,  144; 
Pothier,  Sue.,  c.  5,  art.  4,  alin.  9,  10 ;  2  Maleville,  296 ;  7  Pand,  Fran?., 
351-2  ;  2  Demante,  sur  art.  875  ;  C.  N.,  875.  [II.  303.] 

741*  A  particular  legatee  who  pays  an  hypothecary  debt  for 
which  he  is  not  liable  in  order  to  free  the  immoveable  bequeathed  to 
him,  ha^  his  recourse  against  those  who  take  the  succession,  ea,ch  for 
his  share,  with  subrogation  in  the  same  manner  as  any  other  person 
acquiring  under  particular  title.— jf  L.  57,  De  legatia  ;  Pothier,  Sue. 
c.  5,  art.  4,  n.  2  ;  Don.  test,  s.  3,  §  3,  n.  6  ;  2  Maleville,  295  ;  7  Pand. 
Fran?.,  347  et  seq. ;  C.  N.,  874.  [II.  305.] 

742.  In  the  event  of  heirs  or  legatees  exercising  their  recourse 
against  their  coheirs  or  legatees,  by  reason  of  an  hypothecary  debt, 
the  liability  of  such  as  are  insolvent  is  divided  rateably  among  all 
the  others,  in  proportion  to  their  respective  shares.— jf  L.  36,  L.  39, 
De  defijua.  et  tnand. ;  L.  76,  De  solution  ;  2  Maleville,  296  ;  7  Pand. 
Fran?.,  353  ;  4  Toullier,  p.  541 ;  C.  N.,  876.  [II.  305.] 

743*  The  creditors  of  the  deceased  and  his  legatees  have  a  right 
to  a  separation  of  the  property  of  the  succession  from  that  of  the  heirs 
and  universal  legatees,  or  legatees  under  general  title,  unless  there  is 
novation.  This  right  may  be  exercised  as  long  as  the  property  exists 
in  the  hands  of  the  latter  or  upon  the  price  of  the  sale,  if  it  be  yet 
unpaid.— ;/f  L.  1,  De  separat.  ;  Cod.,  L,  2,  De  bonis  auctorit.  jud. ; 
Pothier,  Sue.,  c.  5,  art.  5,  alin.  4,  18,  22,  24,  32  ;  Inir.  tit.  17,  Orl., 
n.  127  ;  Merlin,  R6p.,  vo.  Separation  de  patrim.,  §  5,  n.  6 ;  2  Maleville, 
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297-8 ;  7  Pand.  Fran9.,  357  to  358  and  especially  361 ;  C.  N.,  878,  879, 
880.  [H.  305.] 

DECISIONS  : — 1.  Le  droit  de  separation  de  patrimoine,  dans  le  cae  d'un  seul 
mmeuble  16gu6,  se  trouve  compris  dans  la  demande  en  remise  de  ce  seul  immeu- 
ble.— Q.  B.-^MaUe  &  Larochey  4  Q.  L.  R.,  p.  65. 

2.  Qu'aux  termes  de  Particle  743  C.  C,  le  droit  k  la  separation  des  patri- 
moines  constitue  un  priyil6ge,  et  pent  §tre  ezero6  sur  les  biens  existant  dans  les 
ooains  des  b6ritiers  ou  ISgataires  universels,  et  mSme,  sur  le  priz  d'ali6nation,  s'il 
en  est  encore  dil,  et  qu'aucime  demande  judiciaire,  soit  principale,  soit  incidente, 
n'eet  n^cessaire  pour  donner  droit  aux  cr^anciers  d,  oette  separation,  leur  privildge 
poQTant  etre  ezerce  sur  la  distribution  des  dealers  provenant  de  la  succession  du 
defunty  sans  aucune  action,  mais  simplement  par  opposition.  (See  C.  C.  1983  & 
1990.)— RainyillB;  J — Bachand  vs  BissoUf  12  E.  L.;  p.  11. 

3.  Que  les  creanciers  d'un  defiint  ont  tocgours  le  droit  de  demander  la  sepa- 
ration du  patrimoine  de  leur  debiteur  decede,  tant  que  ce  patrimoine  n'a  pas  ete 
oonfondu  avec  celui  des  beritiers  ou  representants  legauz  du  defunt.  (See  C.  C. 
879  &  2106.)— Q.  B Banque  VUle  Marie  &  Viger,  30  L.  C.  J.,  p.  143. 

4.  Que  les  creanciers  d'un  debiteur  decede,  ayant  le  droit  de  demander  la 
separation  des  biens  composant  le  patrimoine  du  defunt,  tant  que  ce  patrimoine 
n'a  pas  ete  confondu  avec  celui  de  ses  beritiers  ou  representants  legaux,  les  lega- 
taires  particuliers  ne  peuvent  obtenir  la  disposition  immediate  de  leurs  legs, 
lorsque  les  creanciers  ont  demande  cette  separation  de  patrimoine,  qu'en  desinte- 
ressant  les  creanciers  ou  en  leur  donnant  suffisante  caution  qu'ils  seront  Integra- 
lement  payes  de  leurs  creances.  (C.  C.  880.) — Q.  B. — Viger  S  RobitailUf  4  Q.  B. 
R.,  p.  372. 

744*  The  creditors  of  the  heir  or  legatees  are  not  allowed  to 
claim  this  separation  of  property,  nor  to  exercise  any  right  of  pref- 
erence, against  the  creditors  of  the  succession. — -ff  L.  1,  §  2,  De 
aepa/ration ;  Lebrun,  Sue,,  liv.  4,  c.  2,  sec.  1 ;  Pothier,  Sue,,  c.  5,  art.  4, 
alin.  32,  34 ;  Intr,  tit  17,  Orl,  n.  130 ;  2  Maleville,  298 ;  Pand.  Fran9., 
366-7 ;  2  Chabot,  647  ;  C.  N.,  881.    [II.  305.] 

745«  The  creditors  of  the  succession  and  those  of  the  coparti- 
tioners  have  a  right  to  be  present  at  the  partition  if  they  require  it. 

If  the  partition  be  maxle  in  fraud  of  their  rights,  they  may  attack 
it  in  the  same  manner  as  any  other  act  made  to  their  detriment. — 
Loaet  &  Brodeur,  Lettre  R,  nn.  20,  21 ;  Lebrun,  Sue.,  liv.  3,  c.  8,  sec.  2, 
nn.  23, 28  ;  C.  N.,  865,  882.    [II.  305.] 

SECTION   IV. — OF  THE  EFFECTS  OF   PARTITION  AND  OF  THE  WARRANTY 

OF   SHARES. 

746.  Each  copartitioner  is  deemed  to  have  inherited  alone  and 
directly  all  the  things  comprised  in  his  share,  or  which  he  has  obtained 
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by  licitation,  and  to  have  never  had  the  ownership  of  the  other  pro- 
perty of  the  succession.— jf  L.  20,  L.  44,  FamUicB  erdac, ;  God,,  L.  1, 
Communia  utriuaque  ;  Pothier,  Obi,  n.  445,  Com,,  nn.  140,  711,  713  ; 
Vente,  n.  631,  SociStS,  n.  179,  Sue,,  c.  4,  art.  5,  §  1 ;  2  Maleville,  330 ; 
0.  N.,  883.    [11.305]. 

DECISION  : — Que  dans  Tespdce  il  n'y  a  pas  lieu  ^  Papplioation  des  articlei 
746  et  1898  C.  C,  attendu  qu'il  s*agit  d'une  soci6t6  commerciale  et  que  le  partage 
des  biens  de  la  dite  soci6t6  ne  r^agit  que  jusqu'au  jour  de  sa  dissolution ;  que 
comme  mati^re  de  fait  la  BOci6t6  plaidee  par  le  dSfendeur  n'6tait  pas  dissoute  Ion 
du  partage. — ^Loranobr,  J. — Oirard  vs  Bousseau,  M.  L.  R.,  3  S.  C,  p.  293. 

Memo :  As  to  the  necessity  of  notiiying  a  debtor,  before  taking  suit  against 
him,  of  the  fact  of  the  particular  credit  having  fallen  to  the  particular  creditor 
sueing,  see  cases  noted  at  C.  C.  1571  &  the  remarks  of  Dorion,  C.  J.  at  3  Q.  B.  R., 
p.  135. 

'74'7,  Every  act  having  for  its  object  to  put  an  end  to  indivision 
amongst  coheirs  and  legatees  is  deemed  to  be  a  partition,  although 
it  should  purport  to  be  a  sale,  an  exchange,  a  transaction,  or  have 
received  any  other  name. — Cod,,  L.  20,  De  transaction ;  Ord.  d'avril 
1560  ;  2  Arr^  de  Boniface,  liv.  3,  tit.  13,  c.  3 ;  Papon,  liv.  35,  tit  7, 
art.  7  ;  Pothier,  SocUti,  n.  174,  Sue,,  c.  5,  art.  6,  p.  216  ;  De  L'Hom- 
meau,  L.  3,  maxime  3 ;  Merlin,  R^p.,  vo.  Transaction,  §  5,  n.  13 ;  C. 
N.,888.     [11.305.] 

DECISIONS : — 1*  L^autorisation  donn6e  par  le  protonotaire  de  vendre  la  part 
des  mineurs  dans  une  propriety,  avec  Pordre  4  tous  les  copropri6taires  d'acc^der 
i  telle  vente,  et  Padjudication  faite  de  tel  immeuble  conform6ment  &  cette  auto- 
risatioD;  6quivaut  k  la  licitation  et  partage,  et  doit  avoir  tous  les  effets  d'un  par- 
tage vis-d-vis  des  cr6anciers  de  chaque  coh6ritier  qui  a  pu  hypothSquer  quelque 
partie  indivise  du  dit  immeuble.  L'acceesion  de  tous  les  copropri^taires  a  telle 
vente,  conform6ment  k  Tordre  du  protonotaire,  fait  pr6sumer  chez  ceux-ci  I'inten- 

tion  de  faire  cesser  Tindivision  et  de  proceder  au  partage Chaonon,  J. — Moneiie 

&  Molleurj  6  R.  L.,  p.  561. 

2.  Que  dans  le  cas  oi!i  un  pdre  possMe  par  indivis  avec  ses  enfEOits  des 
immeubles  dont  il  est  propri6taire  pour  moiti6  et  les  enfants  pour  Tautre  moiti6, 
comme  repr^sentant  leur  mdre,  la  hcitation  volontaire,  autoris6e  par  justice  en  ce 
qui  regarde  les  mineurs,  est  un  veritable  partage  et  en  a  tous  les  effets. — Mathibu, 
J.— l>u/or<  V8  Chicoine,  31  L.  C.  J ,  p.  11^  M.  L.  R,  3  S.  C,  p.  211. 

748.  The  compartitioners  are  respectively  warrantors  towards 
each  other  for  all  disturbances  or  evictions  proceeding  from  a  cause 
anterior  to  the  partition. 

Such  warranty  does  not  take  place  if  the  kind  of  eviction  suffered 
have  been  excepted  by  some  provision  of  the  act  of  partition  ;  it 
ceases  if  the  party  suffer  eviction  through  his  own  fault.— ^  L.  20,  L. 
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25,  L.  33,  Farmiiai  ercisc  ;  God.,  L.  14,  eod,  tit,;  L.  77,  De  eviction  ; 
Loyseau,  Oaranties  dee  rentes,  c  3,  no  3 ;  Pothier,  Vente,  no  633, 
SoddtS  n.  178,  Oom.,  nn.  716-7-8,  723-4  ;  Intr,  tit,  17,  Orl,  nn.  98-9  ; 
Swc.,  c  4,  art  5,  §  3 ;  2  Maleville.  300-1-2  ;  0.  N.,  884.  [II.  305  to  307.] 
DECISION  : — With  respect  to  liability  of  co-partners  towards  each  other  for 
eTiction  in  cases  where,  the  partnership  being  dissolved,  the  assets  have  been 
allotted  between  them.  See  case  noted  at  C.  C.  1507. — Privy  Codnoil.— Pr«n<ic« 
S  MeDougall,  8  L.  N.,  p.  163.— Q.  B.— 4  Q.  B.  R,  p.  91,  7  L.  N.,  p.  162.  (Not 
reported  in  App.  Cas.) 

T49.  Each  of  the  copartitioners  is  personally  bound,  in  propor- 
tion to  his  share,  to  indemnify  his  coheir  for  the  loss  caused  to  him  by 
the  eviction. 

If  one  of  the  copartitioners  be  insolvent,  the  portion  for  which  he  is 
liable  must  be  divided  rateably  among  all  the  solvent  coheirs,  accord- 
ing to  their  respective  shares. — God.,  L.  1,  L.  2,  Si  unus  ex  plwnhvs  \ 
Pothier,  Gom,,  n.  170,  alin.  1,  Vente,  n.  635,  Irdr,  tit.  17,  Orl,,  nn. 
98, 100,  Svxi,,  c  4.  art  5,  §  3,  alin.  22,  23,  29  ;  2  Maleville,  302  ;  C. 
N.,  885.  [n.  307.] 

DECISION  : — ^The  amount  of  the  indemnity  is  the  value  of  the  property  at 
the  date  of  theporto^e,  not  that  of  the  date  of  the  eviction. — Prtvy  Counoil.— 
Frmtiee  S  McDougallj  8  L.  N.,  p.  163.— Q.  B.— 4  Q.  B.  R.,  p.  91,  7  L.  N.,  p.  162. 
(Not  reported  in  App.  Cas.) 

750.  There  is  no  warranty  against  the  insolvency  of  the  debtor 
of  a  claim  which  has  fallen  to  one  of  the  coheirs,  if  such  insolvency  do 
not  occur  until  after  the  partition. 

Nevertheless,  there  is  an  action  of  warranty  in  the  case  of  a  rent, 
when  the  debtor  of  it  has  become  insolvent  at  any  time  since  the 
partition ;  unless  the  loss  arises  from  the  fault  of  the  party  to  whom 
the  rent  was  allotted. 

The  insolvency  of  debtors  which  exists  at  the  time  of  the  partition 
gives  rise  to  warranty  in  the  stune  manner  as  eviction. — ff  L.  74,  De 
eviction ;  L.  4,  De  fiosreditate  vel  actione  venditd ;  Lebrun,  SvjC.,  liv.  4, 
c  1,  n.  66 ;  Pothier,  Com.,  n.  723,  alin.  3,  5,  12 ;  Vente,  n.  634 ;  Sue., 
a  4,  art.  5,  §  3,  alin.  25,  28,  29 ;  Lacombe,  vo.  Partake,  sec.  4,  n.  2 ; 
7  Pand.  Fran9.,  374;  2  Malevile,  303;  C.  N.,  886.  [H.  307.] 

SECTION   V. — OF  RESCISSION   IN   MATTERS  OF   PARTITION. 

751.  Partitions  may  be  rescinded  for  the  same  causes  as  other 
contracts. 

[Rescission  on  the  ground  of  lesion  takes  place  in  the  case  of 
minors  only,  according  to  the  rules  declared  in  the  title  Of  obligations.] 
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The  mere  omission  of  an  object  belonging  to  the  succession  does 
not  give  rise  to  the  action  of  rescission,  but  only  gives  a  right  to  a 
supplement  of  the  act  of  partition.  — Cod.  L.  1,  Qtwxd  metiia  causd; 
Pothier,  Obi,  n.  35,  Vente,  n.  636,  SocUti,  n.  174,  Com,  n.  715,  /Sttc., 
c  4,  art.  6,  alin.  1,  2;  Merlin,  R4p,y  vo.  Decision,  §  6;  2  Maleville, 
303-4-5 ;  C.  C,  1001  to  1011  ;  C.  N.,  887,  889.  [II.  307.] 

DECISION  : — Que  Facte  de  partage  fait  en  1858  entre  cinq  16gataire8  et  o£i 
I'oppoBante  (une  des  filles  du  testateur)  alors  mineure,  y  6tait  representee  par 
son  tuteur,  ne  peuvent  plus  Stre  attaqu6  par  celle-ci  si  elle  Taratifi^  en  s'y  confor- 
mant plus  de  trente  ans  apr^s  Stre  devenue  majeure. — ^C.  R.i-JVa««r  vs  Pauliotf 
13  Q.  L.  R.,  p.  370. 

792*  When  it  becomes  necessary  to  decide  whether  there  is 
lesion,  the  value  of  the  objects  at  the  time  of  the  partition  is  to  be 
considered. — Cod.,  L.  8,  De  resdndendd  venditione;  Lebrun,  Sue,, 
liv.  4,  c.  1,  n.  59 ;  C.  N.,  890.    [II.  307.] 

753*  The  defendant  in  an  action  of  rescission  of  partition  may 
arrest  its  progress  and  prevent  the  bringing  of  another,  by  offering 
and  delivering  to  the  plaintiff  the  supplement  of  his  share  in  the  suc- 
cession, either  in  money  or  in  kind. — Cod.,  L.  2,  De  rescind,  vendit, ; 
Lebrun,  Sue,,  liv.  4,  c.  1,  n.  62,  n.  61 ;  Dumoulin,  sur  Paris,  art  33, 
glose  1,  n.  42 ;  Pothier,  Sue,,  c.  4,  art.  6 ;  2  Maleville,  307 ;  7  Pand. 
Fran?.,  378 ;  C.  N.,  891.    [H.  309.] 


TITLE  SECOND. 

OF  GIFTS  INTER  VIVOS  AND  BY  WILL. 


CHAPTER  FIRST. 

GENERAL   PROVISIONS. 


'754.  A  person  cannot  dispose  of  his  property  by  gratuitous 
title,  otherwise  than  by  gift  inter  vivos  or  by  will. — ft  L.  1,  De  dona- 
tionibus;  1  Ricard,  Don,,  part.  1,  n.  43;  Pothier,  Don,,  p.  437,  arU 
prdim, ;  1  Journal  des  Aud.,  238 ;  7  Nouv.  Deniz.,  p.  2 ;  C.  N.,  893. 
pi.  309.] 
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755.  Gift  inter  vivos  is  an  act  by  which  the  donor  divests  him- 
self, by  gratuitous  title,  of  the  ownership  of  a  thing,  in  favor  of  the 
d<Hiee,  whose  acceptance  is  requisite  and  renders  the  contract  perfect. 
This  acceptance  makes  it  irrevocable,  saving  the  cases  provided  for 
by  law,  or  a  valid  resolutive  condition. — Pothier,  76. ;  jf  L.  1 ;  L.  9 
L  19,  §  2,  De  donat ;  L.  69,  De  reg,  juris.;  1  Ricard,  part.  1,  n.  16  ; 
2  Bourjon,  77, 105, 119  ;  2  Lamoignon,  351 ;  Guyot,  Don.,  164,  173 ;  7 
N.  Den.,  8,  49 ;  C.  N.,  894.     [H.  309.] 

756*  A  will  is  an  act  of  gift  in  contemplation  of  death,  by  means 
of  which  the  testator,  without  the  intervention  of  the  person  benefited, 
makes  a  free  disposal  of  the  whole  or  of  a  part  of  his  property,  to 
take  effect  only  after  his  death,  with  power  at  all  times  to  revoke  it. 
Any  acceptance  of  it  purporting  to  be  made  in  his  lifetime  is  of  no 
effect— jf  L.  1,  De  mortis  causd  donat. ;  L.  1,  Qui  testam. ;  1  Ricard, 
part  1,  nn.  37,  41,  82  ;  Domat,  Test,  tit  1,  s.  1,  n.  4  ;  Guyot,  Don.,  164, 
Test.,  99  ;  7  Nouv.  Deniz.,  6,  7  ;  C.  N.,  895.  [XL  309.] 

757.  Certain  gifts  may  be  made  irrevocably  inter  vivos  in  a 
contract  of  marriage,  to  take  effect,  however,  only  after  death.  They 
partake  of  gifts  inter  vivos  and  of  wills,  and  axe  treated  of  specially 
in  the  sixth  section  of  the  second  chapter  of  this  title. — Ord.  des  do- 
nations,  art.  15  ;  C.  N.,  897.  [II.  309.] 

DECISIONS  : — Que  la  donation  universelle  en  usufruit  faite  par  contrat  de 
manage,  est  une  donation  causa  mortis. — Q.  B. — Hudon  &  Painchaudf  24  L.  0.  J., 
p.  268. 

2.  Que  le  don  mutuel  d  usufruit  n'est  pas  une  donation  proprement  dite, 
mais  constitue  une  simple  convention  de  mariage,  contenant  avantage  r6oiproque 
en  &yeur  des  parties,  et  qui,  comme  telle,  echappe  ^  la  necessity  de  I'enrSgistre- 
ment — ^C.  R. — Marchessault  vs  Durand,  16  B.  L.,  p.  193. 

7SSm  Every  gift  made  so  as  to  take  effect  only  after  death,  which 
is  not  valid  as  a  will,  or  as  permitted  in  a  contract  of  marriage,  is 
void. — 1  Ricard,  part.  1,  n.  43  ;  Guyot,  Don.,  212,  Ord.  des  Donations, 
art.,  15 ;  Pothier,  Don.,  442 ;  2  Lamoignon,  350 ;  C. N.,  943,  947.  [U.  309.] 

759«  The  prohibitions  and  restrictions  as  to  the  capacity  for 
contracting,  alienating  or  acquiring,  established  elsewhere  in  this  code, 
apply  to  gifts  inter  vivos  and  to  wills,  with  the  modifications  con- 
tained in  the  present  title.     [II.  309.] 

760«  Gifts  inter  vivos  or  by  will  may  be  conditional. 

An  impossible  condition,  or  one  contrary  to  good  morals,  to  law, 
or  to  public  order,  upon  which  a  gift  inter  vivos  depends,  is  void,  and 
renders  void  the  disposition  itself,  as  in  other  contracts. 
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In  a  will  such  a  condition  is  considered  as  not  written,  and  does 
not  annul  the  disposition.— jf  L.  7,  De  pactia  dotatibus ;  L.  15,  §  1, 
Ad  leg,  falcid,;  L.  1,  De  condictione  oh  turpera;  L.  3,  De  condit,  et 
demonst ;  Cod.  L.  1,  L.  2,  L.  3,  De  donat  quce  sub  Toodo ;  1  Ricard, 
part.  1,  n.  1044;  Domat,  Test  tit.  1,  s.  8,  nn.  1,  18;  Guyot,  Don,,  173, 
198;  5  N.  Den.,  113-4-5;  7  do,  9 ;  Troplong,  Don,  nn.  212  et  seq. ; 
Pothier,  06?.,  n.  204,  Tesi.  p.  329 ;  C.  C,  1080;  C.  N.,  900,  1172. 
[II.  311.] 

DECISIONS  :— 1.  The  760th  and  SSlst  article  of  the  Civil  Code  of  Canada  must 
be  read  together;  and  by  virtue  of  their  provision  all  conditions  in  a  will|  unless 
according  to  the  plain  meaning  and  intention  of  the  testator  they  be  contrary  to 
law,  public  order  or  good  morals,  are  effective,  and  cannot  be  regarded  as  mina- 
tory only,  or  dependent  for  their  application  upon  the  discretion  of  the  court. 
Such  discretion  is  not  conferred  upon  the  courts  by  the  code,  and  though  exercis- 
ed by  the  old  french  parliaments,  has  been  since  authoritatively  condemned  and 
repudiated.  Such  a  condition  as  that  contained  in  the  said  penal  clause  can  only) 
in  practice,  be  applied  where  a  will  has  been  unsuccessfully  contested,  and  would 
therefore,  be  ineffective  to  protect  an  illegal  disposition  or  to  render  operative  an 
invalid  testament.  It  is  not  against  public  order  for  a  testator  to  protect  his  estate 
and  representative  against  unsuccessful  attemps  to  illigate  his  will — ^Pbivt  Coun- 
cil.— Evanturd  S  Evanturel,  20  L.  C.  J.,  p.  218,  1  Q.  L.  R.,  p.  74,  6  P.  C.  App.  p.  1. 
— Q.  B.— 16  L.  C.  J.,  p.  258. 

2.  Que  des  biens  legu^s  comme  aliments,  avec  clause  d'insaisissabilit^,  pen* 
vent  dtre  saisis  par  un  creancier  d'une  dette  alimentaire,  c'est-d,-dire,  pour  efiPets 
d'6piceries  vendus  et  livres  au  16gataire. — Tasohereau,  J. — Prescoit  vs  Thihaulif 
M.  L.  R.,  1  S.  C,  p.  187. 

3.  Que  la  condition  ins6r6e  dans  un  acte  de  donation  fait  en  1864,  compor- 
tant  substitution,  que  cette  substitution  ne  pourra  etre  recueillie  que  par  celui  ou 
ceux  qui  professeront  une  religion  determin^e  (la  religion  protestante)  est  nulle 
et  doit  Stre  consid^ree  comme  non  6crite,  mais  n'annule  pas  la  disposition. — Ma- 
THiBU,  J. — Kingston  vs  Canadian  Pacific  Ry.j  16  R.  L.  p.  361. 

CHAPTER    SECOND. 

OF  GIFTS  INTER  VIVOS. 


SECTION  I. — OF  THE  CAPACITY  TO  GIVE  AND  TO  RECEIVE    BY  GIFT 

INTER  VIVOS, 

761«  All  persons  capable  of  disposing  freely  of  their  property,  may 
do  so  by  gift  inter  vivos,  save  the  exceptions  established  by  law. — 
Paris,  272  ;  Pothier,  Don.,  p.  438 ;  1  Ricard,  part.  1,  n.  126  ;  Guyot, 
Don.,  169 ;  7  N.  Den.,  23 ;  Troplong,  Don,,  n,  509  ;  5  TouUier,  n.  52  ; 
C.  N.  902 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  29.     [II.  311.] 
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DECISION  : — 1.  Qu'en  Fabsence  d'une  rdgle  contrairedans  la  loi  qui  cr6eune 
compagnie  incorpor^ei  dans  les  rdglements  qu'elle  autorise,  ou  dans  un  statut  spe- 
cial qui  raffectei  la  donation  d^actions  dans  ses  fonds  n'est,  pour  valoir  contre  les 
tiers,  sonmise  k  aucune  autre  formality  que  la  donation  de  meubles  corporels. — C. 
K-^Whitehead  vs  MeLaughlin,  8  Q.  L.  R,  p.  373. 

762«  Gifts  purporting  to  be  inter  vivos  are  void,  as  presumed  to 
be  made  in  contemplation  of  death,  when  they  are  made  during  the 
supposed  mortal  illness  of  the  donor,  whether  it  be  followed  or  not  by 
his  death,  unless  circumstances  tend  to  render  them  valid. 

If  the  donor  recover,  and  leave  the  donee  in  peaceable  possession 
for  a  considerable  time,  the  nullity  is  covered. — Paris,  277 ;  1  Ricard, 
part.  1,  nn.  87  et  seq:;  2  Bourjon,  Don,,  tit.  4,  c.  2,  nn.  1,  2,  3 ;  Pothier, 
Don.,  p.  439;  7  N.  Den.,  25  et  seq.;  The  v.  d'Ess.  (Can.  Ed.)  loc,  cit. 
[n.  311.] 

DECISION : — Une  donation  entrevifs,  faite  avec  toutes  les  formalit^s  d'un 
tel  acte,  quelques  jours  ayant  la  mort  du  donateur,  lorsque  la  cause  d^terminante 
de  la  mort  ne  s'est  d^clar^e  que  depuis  la  donation,  est  valide,  ne  peut  pas  dtre 
coDsid^rSe  comme  une  donation  k  cause  de  mort  et  doit  dtre  maintenue. — Loban- 
GEB,  J Baiche  V3  Alie,  1 R.  L.,  p.  77. 

703.  Minors  cannot  give  inter  vivos,  even  with  the  assistance 
of  their  tutors,  unless  it  be  by  their  contract  of  marriage,  as  provided 
in  the  title  Of  Obligations. 

Emancipated  minors  may  nevertheless  give  moveable  articles, 
accordhig  to  their  condition  and  means,  and  provided  they  do  not 
materially  affect  their  capital. 

Tutors,  curators  and  other  administrators  cannot  give  the  pro- 
perty entrusted  to  them,  except  things  of  moderate  value,  in  the  inte- 
rest of  their  charge. 

The  necessity  of  a  wife  being  authorized  by  her  husband  applies 
to  gifts  i/rder  vivos,  whether  for  giving  or  for  receiving. 

Public  corporations,  even  those  having  power  to  alienate,  besides 
the  sp>ecial  provisions  and  formalities  which  concern  them,  cannot  give 
gratuitously  without  the  sanction  of  the  authorities  to  whom  they  are 
subject  and  of  the  main  body  of  corporators  ;  those  who  administer 
generally  for  corporations  may  nevertheless  give  alone,  within  the 
limits  above  defined  as  to  tutors  and  curators. 

Private  corporations  may  give  inter  vivos  in  the  same  manner 
as  individuals,  with  the  consent  of  the  main  body  of  corporators. — 
Paris,  272  ;  Pothier,  Personnes,  615,  Don,,  438,  439  ;  Guyot,  Don,, 
169,  170 ;  Bouqon,  Don.,  tit.  1,  c  6,  n.  8 ;  7  N.  Den.,  23  ;  Troplong, 
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Don,,  nn.  686  et  seq.,  593  ;  C.  N.,  903,  904, 1095  ;  Thev.  d'Ess.,  (Can. 
Ed.)  loc  cit.  [11.  311.] 

764.  [The  prohibitions  and  restrictions  respecting  gifts  and 
benefits  bestowed  by  future  consorts  in  case  of  second  marriages  no 
longer  exist.]— [11.  313]. 

TOS.  All  persons  capable  of  succeeding  and  of  acquiring  may 
receive  by  gift  inter  vivos,  saving  any  exception  established  by  law, 
and  subject  to  the  necesssity  of  legal  acceptance  by  the  donee,  or  by  a 
person  qualified  to  accept  for  him. — Pothier,  Don,,  438,  445,  456; 
Guyot,  Don,,  169  ;  7  N.  Den.,  33 ;  Troplong,  Don,,  vo.  509  ;  C.  N., 
902  ;  Thev.  d'Ess.  (Can.  Ed.)  p.  36.  [11. 313]. 

766*  Corporations  may  acquire  by  gift  inter  vivos,  as  by  others 
contracts,  such  property  as  they  are  allowed  to  possess. — C.  C,  358  ; 
C.  N.  910  ;  Thev.  d'Ess.  (Can.  Ed.)  loc.  cit.  [II.  313.] 

TOT.  Minors  become  of  age,  and  persons  who  have  been  under 
the  control  of  others,  cannot  give  inter  vivos  to  their  former  tutors  or 
curators,  so  long  as  their  administration  actually  continues  and  they 
have  not  rendered  their  account ;  [they  may  however  give  to  their 
own  ascendants  who  l^ave  exercised  these  oflSces.] — Paris,  276;  Pothier, 
Don,,  450 ;  1  Ricard,  part.  1,  nn.  457-465  ;  Guyot,  Incapacity,  108 ; 
7  N.  Den.,  34 ;  C.  N.,  907 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  29.  [H.  313.] 

T6^«  Gifts  inter  vivos  made  in  favor  of  the  person  with  whom 
the  donor  has  lived  in  concubinage,  or  of  the  incestuous  or  adulterine 
children  of  such  donor,  are  limited  to  maintenance. 

[This  restriction  does  not  apply  to  gifts  made  in  a  contract 
of  marriage  entered  into  between  the  concubinaries. 

Other  illegitimate  children  may  receive  by  gift  inter  vivos  like 
all  other  persons.] — Ricard,  Don,,  part.  1,  nn.  408  et  seq.;  Ord.  1629, 
art.  132 ;  Guyot,  Incapacite,  99 ;  Merlin,  R6p.,  Concubinage,  nn.  2,  3  ; 
7  N.  Den.  34 ;  C.  N.,  908  ;  Thev.  d'Ess.,  (Can.  Ed.)  p.  30.   [II.  313.] 

DECISION  : — An  adulterine  bastard  to  whom  a  gift  was  made  by  substitution 
before  the  passing  of  the  Canadian  Act  removing  his  inability  to  receive,  will  be, 
as  substitute,  entitled  to  receive  the  substitution  opened  in  his  favor  after  the 
passing  of  the  said  Act.  The  conjoint  operation  of  the  Imperial  Act  (14  Geo.  Ill, 
c.  83))  and  of  the  Canadian  Act  (41  Geo.  Ill,  c.  4),  is  to  abrogate  the  old  law 
which  prohibited  gifts  by  will  to  adulterine  bastards.  —  Privt  Council. — King 
^  Tunstall,  20  L.  C.  J.,  p.  49,  6  R.  L.,  p.  358,  6  P.  C.  App.,  p.  55. 
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769«  [Gifts  inter  vivos  made  in  favor  of  the  priests  or  ministers 
of  religion  having  the  spiritual  direction  of  the  donor,  of  the  phy- 
sicians and  others  attending  him  with  the  view  of  restoring  his  health, 
or  of  the  advocates  and  attorneys  engaged  in  lawsuits  in  his  behalf, 
cannot  be  set  aside  by  mere  presumption  of  law,  as  defective  by 
reason  of  undue  influence  or  want  of  consent.  The  presumption  in 
this  case,  as  in  all  others,  must  be  established  by  facts.] — 1  Ricard, 
part  1,  nn.  498  et  seq. ;  Guyot,  Incwpaciti  107 ;  Pothier,  Don,,  464- 
455 ;  C.  N.,  909  ;  Thev.  d'Ess.,  (Can.  Ed.)  loc.  cit.    [H.  315.] 

T70.  The  prohibition  against  consorts  benefiting  each  other 
during  marriage  by  SiCts  inter  vivos  is  set  forth  in  the  title  concern- 
ing marriage  covenants. — C.  N.,  1099.  [11.  315.] 

T71.  The  capacity  to  give  or  to  receive  inter  vivos  is  to  be  con- 
sidered relatively  to  the  time  of  the  gift.  It  must  exist  at  each  period, 
with  the  donor  and  with  the  donee,  when  the  gift  and  the  acceptance 
are  effected  by  different  acts. 

It  suffices  that  the  donee  be  conceived  at  the  time  of  the  gift  or 
when  it  takes  effect  in  his  favor,  provided  he  be  afterwards  bom 
viable. — 1  Ricard,  part.  1,  nn.  790,  791  ;  Pothier,  Don,,  455-6  ;  C.  N., 
906  ;  Thev.  d'Ess.,  (Can.  Ed.)  pp.  30-38.  [11.  315.] 

T72.  The  favor  given  to  contracts  of  marriage  renders  valid  the 
gifts  therein  made  to  the  children  to  be  bom  of  the  intended  marriage. 

It  is  not  necessary  that  the  substitute  should  be  in  existence  at 
the  time  of  the  gift  by  which  the  substitution  is  created. — 1  Ricard, 
part.  1,  nn.  869,  870  ;  2  Bourjon,  113  ;  Pothier,  Don.,  465  ;  7  Nouv. 
Deniz.,  34,  53 ;  C.  C,  838;  C.  N.,  1081  ;  Thev.  d'Ess.  (Can.  Ed.)  loc.  cit. 
[IL  315.] 

TTS.  A  gift  inter  vivos  of  the  property  of  another  is  void ,  it  is 
however  valid  if  the  donor  subsequently  become  proprietor  of  it. — 
Guyot,  Don,,  173  ;  1  Thdv.-Dessaules,  Diet,  du  Dig,,  192  ;  Pothier, 
Don.,  486.  [H.  315.] 

WA.  Dispositions  made  in  favor  of  persons  incapable  of  receiv- 
ing are  void,  whether  they  are  concealed  under  the  form  of  onerous 
contracts,  or  executed  in  the  name  of  persons  interposed. 

The  ascendants,  the  descendants,  the  presumptive  heir  at  the 
time  of  the  gift,  and  the  consort  of  the  incapable  person  are  held  to 
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be  interposed,  unless  relations  of  kindred,  or  of  services  rendered,  or 
other  circumstances  tend  to  destroy  the  presumption. 

This  nullity  takes  place  even  wl^en  the  person  interposed  sur- 
vives the  person  who  is  incapable. — 1  Ricard,  part.  1,  nn.  708  et  seq.  5 
2  Bourjon,  82  et  seq.,  93 ;  Guyot,  Avantage,  715  ;  2  Nouv.  Deniz.,  545 
et  seq.,  7  do,  34  ;  1  Th6v..Des.,  Diet  du  Dig.,  200;  C.  N.,  1099,  1100; 
Thev.  d'Ess.,  (Can.  Ed.)  p.  63.    [II.  315.] 

TTS.  [Children  of  a  deceased  person  cannot  claim  legitim  in 
consequence  of  gifts  made  by  him  inter  vivos.'] — Thev.  d*Ess.,(Can.Ed.) 
p.  52.  [II.  317]. 

DECISION  :— Suivant  resprit  de  la  legislation  de  1774  et  1801  sur  la  liberty 
illimit^e  de  tester,  la  demande  en  legitime  n'existe  plus  en  Ba8-Canada.^Q.  B. — 
Quintin  is  Qirard,  2  L.  C.  J.,  p.  141. 

SECTION  II. — OF  THE  FORM  OF  GIFTS  AND  OF  THEIR  ACCEPTANCE. 

TTO.  Deeds  containing  gifts  inter  vivos  must  under  pain  of 
nullity  be  executed  in  notarial  form  and  the  original  thereof  be  kept 
of  record.  The  acceptance  must  be  made  in  the  same  form. 

Gifts  of  moveable  property,  accompanied  by  delivery,  may  how- 
ever be  made  and  accepted  by  private  writings,  or  verbal  agreements. 

Gifts  validly  made  out  of  Lower  Canada,  or  within  its  limits  but 
in  certain  localities  excepted  by  statute,  need  not  be  in  notarial  form. — 
Ord.  de  1539,  art.  133  ;  Decl.  f^vrier  1549  ;  Sall^,  Ordon.,  p.  45 ;  3 
Ferrifere,  sur  Paris,  p.  1089  ;  Ord.  de  1731,  art.  1,  2  ;  Pothier,  Don,  sec. 
2,  art.  4 ;  2  Bourjon,  107,  123  ;  Guyot,  Don.,  178  ;  7  N..  Den.,  55  ;  C. 
S.  L.  C,  c.  38  ;  C.  N.,  931.  [II.  319.] 

DECISIONS  :~1.  Un  acte  de  donation  doit  ^tre  maintenu,  bien  que,  lors  de 
sa  passation,  le  notaire  instrumentant,  k  cause  de  raffaiblissement  de  sa  vue,  ne 
pouvait  plus  ^crire,  si  ce  n'est  pour  signer  son  nom. — Loran«er,  J. — Raiche  vs 
Alie,  1  R.  L.,  p.  77. 

2.  A  donation  of  moveables  without  tradition  is  a  nullity.  (But  see  now  C. 
C.  477  and  795.)— K.  B — Oauvin  vs  Caron,  2  R.  de  L.,  p.  276. 

3.  A  written  willy  duly  executed  before  three  witnesses,  may  be  altered,  in 
its  bequests,  by  cheques  signed  by  the  testator  during  his  last  illness,  and  left, 
<<  as  parting  gifts,*'  for  the  parties  indicated  in  them,  in  the  hands  of  his  private 
secretary.  Probate  of  a  written  memorandum  of  such  bequests  made  by  the 
testator's  private  secretary,  at  his  request,  as  his  <'  last  bequests,"  will  suffice 
to  entitle  the  legatees  to  recover,  without  obtaining  probate  of  the  cheques 
themselves — Q.  ^.^Colville  &  Flanagan,  8  L.  C.  J.,  p.  225. 

4.  The  gift  of  moveable  effects  by  parents  to  their  children,  followed  by 
tradition  and  possession,  is  complete  without  the  necessity  of  any  written  contract 
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to  establish  the  same,  and  verbal  testimony  thereof  is  admissible. — Q.  B. — 
Mahaney  &  McCreadyj  15  L.  C.  R.,  p.  27,  1  R.  C,  p.  237. 

5.  The  parol  testimony  of  witnesses  is  admissible  to  prove  the  fact  of  the 
gift,  in  certain  cases  coming  within  the  clause  of  don  manuel. — Privt  Counoil. — 
Richer  &  Voyer,  5  P.  C.  App.,  p.  461,  5  R.  L.,  p.  591. 

6.  When  the  defendant  had  given  his  son  a  piano  some  five  years  before  it 
was  judicially  seized,  and  his  son  had  been  in  possession  of  it,  although  allowing  it 
to  remain  in  the  house  of  his  father,  where  the  son  himself  lived,  and  had  used 
it  to  give  lessons  with,  it  was  held  that  the  donation  and  acceptance  were  valid. — 
BiLANOBR,  J. — McMaster  V8  Moreauj  3  L.  N.,  p.  91. 

See  also  cases  noted  at  C.  C.  787. 


T77'.  It  is  essential  to  gifts  intended  to  take  effect  inter  vivos 
that  the  donor  should  actually  divest  himself  of  his  ownership  in  the 
thing  given. 

[The  consent  of  the  parties  is  suflScient,  as  in  sale,  without  the 
necessity  of  delivery.] 

The  donor  may  reserve  to  himself  the  usufruct  or  precarious  pos- 
session, or  he  may  pass  the  usufruct  to  one  person,  and  give  the  naked 
ownership  to  another,  provided  he  divest  himself  of  his  right  of  own- 
ership. 

The  thing  given  may  be  claimed,  as  in  the  case  of  sale,  from  the 
donor  who  withholds  it,  and  the  donee  may  demand  the  rescission  of 
the  gift  in  default  of  its  being  delivered,  without  prejudice  to  his 
damages  in  cases  where  he  may  claim  them. 

[K  without  reservation  of  usufruct  or  of  precarious  possession, 
the  thing  given  remain  unclaimed  in  the  hands  of  the  donor  until 
his  death,  it  may  be  revendicated  from  his  heirs,  provided  the  deed 
has  been  registered  during  the  lifetime  of  the  donor.] 

The  gift  of  an  annuity  created  by  the  deed  of  such  gift,  or  of  a 
sum  of  money  or  other  indeterminate  thing  which  the  donor  promises 
to  pay  or  to  deliver,  divests  the  donor  in  the  sense  that  he  becomes  the 
debtor  of  the  donee.— /L.  9,  §  3,  L.  2,  §  6,  L.  6,  Dedonat ;  1  Ricard, 
part.  1,  nn.  896,  903,  919,  920,  930,  948,  953, 955, 967  ;  Ord.  des  Don. 
art.  15  ;  Paris,  275  ;  Pothier,  Don.  464  et  seq. ;  2  Bourjon,  112  ;  Guyot, 
Don.  175,  178, 179, 180,  185  ;  C  N.,  938,  949.  [II.  319.] 

DECISIONS  : — 1.  Que  suivant  les  principes  qui  regissaient  les  donations 
avant  le  Code  Civil,  lorsque  le  donateur  reste  en  possession  publique,  ouverte  et 
non  interrompue,  pendant  au-deU  de  quarante  ans,  des  immeubles  donnas,  et  que 
le  dit  donataire  n'en  a  jamais  eu  livraison  et  possession,  cette  donation  n'a  aucun 
eflfet — C.  R. — Lesage  vs  Prudhomme,  11  R.  L.,  p.  475. 

2.  Comment  s'6tablit  la  preuve  d'une  donation  ou  doD  manuel. — C.  R— 
Molleur  vs  Boy,  31  L.  C.  J.,  p.  99. 
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T78.  Present  property  only  can  be  given  by  acts  inter  vivos. 
All  gifts  of  future  property  by  such  SiCts  are  void,  as  made  in  contemp- 
lation of  death.  Gifts  comprising  both  present  and  future  property 
are  void  as  to  the  latter,  but  the  cumulation  does  not  render  void  the 
gift  of  the  present  property. 

The  prohibition  contained  in  this  article  does  not  extend  to  gifts 
made  in  a  contract  of  marriage. — 1  Ricard,  part.  1,  n.  1024,  with  res- 
trictions ;  Polhier,  Don,,  467-8-9  ;  Ord,  des  don,,  art.  3  et  4  (15  contrd) ; 
Sall6sur  id.,  pp.  35-6 ;  7  N.  Den.,  39,  ^50  control);  2  Bourjon,  119  ;  C. 
N.,  943 ;  Thev.  d'Ess.,  (Can.  Ed.)  p.  129.     [II.  321.] 

DECISIONS: — 1.  Ud  testament  qui  ratifie  une  donation  n'estoens^laratifier 
que  pour  les  dispositions  qui  sont  l^gales  dans  une  donation  entrevifs,  et  ainsi 
une  donation  contenant  don  de  biens  presents  qui  est  ratifi^e  par  un  testament 
subsequent  ne  Test  que  quant  aux  biens  presents. — Q.  B. — Morency  Jt  Moreneyj 
8  R.  L.,  p.  634. 

2.  That  the  donation  of  a  sum  of  money  payable  at  the  death  of  the  donor 
<<  d,  prendre  sur  tous  les  biens  meubles  et  immeubles  les  plus  olairs  et  appareots 
'<  qui  se  trouveront  lui  appartenir  au  jour  de  son  d6ods,"  is  invalid. — Mbbbdith,  C. 
J,,-.Baurget  vs  Ouay^  8  Q.  L.  R.,  p.  173. 

TTO.  A.  donor  may  stipulate  for  the  right  of  taking  back  the 
thing  given,  in  the  event  of  the  donee  aJone,  or  of  the  donee  and  his 
descendants  dying  before  him. 

A  resolutive  condition  may  in  all  cases  be  stipulated,  either  in 
favor  of  the  donor  alone,  or  of  third  persons. 

The  right  to  take  back,  or  any  other  resolutive  right,  is  exercised 
in  cases  of  gift  in  the  same  manner  and  with  the  same  effects  as  the 
right  of  redemption  in  the  case  of  sale. — Cod,,  L.  2,  De  don,  quce  sub 
modo ;  Paris,  275  ;  Pothier,  Obi.,  nn.  72,  73 ;  Ord.  des  Don,,  art.  15 ; 
C.  C,  1029  ;  14  Merlin,  Quest,,  pp.  368, 378 ;  Troplong,  Don,,  n.  1263  et 
seq. ;  Contrd,  ArchambavZt  vs  ArchamhauU,  C.  S.  MontreaJ ;  C.  N., 
949,  951,  952.  [II.  321.] 

DECISIONS : — 1*  A.  by  donation  inter  vivos,  gare  his  property  to  his  son  B. 
to  be  enjoyed  by  him  d  litre  de  constitut  prieaire  sa  vie  durante  and  to  his  said 
son*s  children  in  property^  after  his  death.  The  donation  declared  that  in  default 
of  such  issue,  the  property  should  belong  to  the  other  heirs  of  the  donor,  who 
should  ei\joy  and  dispose  of  it  in  such  manner  as  the  donor  should  direct  by  wilL 
The  donor  made  his  will  before  making  the  donation,  by  which  he  gave  all  hia 
property  in  usufruct  to  his  said  son  B.,  and  the  property  thereof  to  B.*s  children, 
and  gave  B.  power  by  his  own  will  to  dispose  of  and  to  apportion  said  property  as 
he  pleased  among  the  testator's  grand-children,  and  by  a  codicil  executed  after 
the  donation,  confirmed  the  will.  Held:  1.  That  the  donation  did  not  create  a 
substitution,  in  default  of  lawful  issue  to  B.,  in  favor  of  the  other  heirs  of  the 
donor.  2.  That  the  conditional  reversion  of  the  property  provided  by  the  donation 
was  perfectly  legal.    3.  That  under  the  circumstances,  B.  had  a  legal  right  to 
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bequeath  his  property  as  he  did. — Peivy  Council. — Herse  <k  Dufaux,  17  L.  C.  J., 
p.  147,  4  P.  C.  App.,  p.  468. 

2.  Que  lorsqu^une  donation  entrevifs  est  faite  Ik  certaine  condition,  qui,  par 
son  avdnement,  annule  Tacte.  le  donateur,  quiredevientpropriStaire,  a  droit  d'ob- 
tenir  des  donataires  un  titre  r6gulier  et  authentique — Que  dans  ce  cas,  les  dona- 
taires  sont  tenus,  conjointement  et  solidairement,  de  rendre  compte  au  donateur 
de  leur  jouissance  de  la  propri6t6  depuis  Tavdnement  de  la  condition. — ^Tasohb- 
REAU,  J^^Thivierge  V3  Thivierge,  M.  L.  R.,  2  S.  C,  p.  198. 

T80.  A  gift  may  consist  of  a  person's  whole  property,  and  it  is 
then  universal  ;  or  of  the  whole  of  the  moveable  or  immoveable  pro- 
perty, of  the  whole  of  the  property  of  the  matrimonial  community  or 
of  any  other  universality,  or  of  an  aliquot  portion  of  such  property, 
and  is  in  such  cases  a  gift  by  general  title  ;  or  it  may  be  limited  to 
things  particularly  described,  and  is  then  a  gift  by  particular  title. — 
1  Ricard,  part.  1,  n.  1656 ;  2  Bourjon,  102  ;  Guyot,  Don.,  170 ;  Pothier, 
Don.,  456  ;  7  Nouv.  Deniz.,  36.  [XL  321.] 

TSl,  The  abandonment  or  the  partition  of  present  property  is 
considered  as  a  gift  inter  vivos,  and  is  subject  to  the  same  rules. 

The  same  disposition  cannot  be  made  in  contemplation  of  death 
in  an  act  inter  vivos,  except  by  means  of  a  gift  inserted  in  a  con- 
tract of  marriage,  such  as  is  treated  of  in  the  sixth  section  of  this 
chapter. — Consequence  of  articles  754,  757  ;  7  Nouv.  Deniz.,  p.  81  ; 
C.  N.,  1075.  [n.  323.] 

782«  It  may  be  stipulated  that  a  gift  inter  vivos  shall  be  sus- 
pended, revoked,  or  reduced,  under  conditions  which  do  not  depend 
solely  upon  the  will  of  the  donor. 

If  the  donor  reserve  to  himself  the  right  to  dispose  of  or  to  take 
back  at  pleasure  some  object  included  in  the  gift,  or  a  sum  of  money 
out  of  the  property  given,  the  gift  holds  good  for  the  remainder,  but 
is  void  as  to  the  part  reserved,  which  continues  to  belong  to  the  donor, 
except  in  gifts  by  contract  of  marriage. — Paris,  273, 274 ;  Ord.des  Don,, 
art  16  ;  Pothier,  Don.,  463-4  ;  1  Ricard,  part.  1,  nn.  984  et  seq.,  1032, 
1033,  1038,  1039, 1044  et  seq.  ;  1  Diet  du  Dig,,  199  ;  7  Nouv.  Deniz., 
49,  81  et  seq. ;  C.  N.,  944,  946,  947.  [II.  323.] 

DECISIONS  : — 1.  The  father  and  mother  of  the  defendant  gave  to  him  cer- 
tain property  upon  certain  conditions  mentioned  in  the  contract|  the  principle 
ones  being  that  he  should  lodge,  board  and  provide  for  his  parents  during  their 
ife-time  and  pay  them  an  annuity,  subject  to  the  proviso  that  the  defendant 
oould  neither  sell,  hypothecate  or  alienate  the  property  without  the  written 
consent  of  his  parents.  It  was  further  stipulated  that  if  this  proviso  was  contra. 
renedf  from  the  moment  that  the  land  passed  into  the  hands  of  third  partiesi  the 
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annuity  should  be  doubled.  The  plaintifif  obtained  judgment  against  the  defend- 
ant and  sought  to  sell  the  property  in  question,  whereupon  the  parents  opposed 
the  sale  unless  they  were  collocated  for  an  annuity  under  the  terms  of  their  deed 
of  donation.  The  opposition  was  dismissed. — ^B^lanobr,  J. — Oiguh'e  vs  Oiguhre^ 
6  R.  L.,  p.  33. 

2.  La  prestation  suivante  portee  dans  un  acte  de  donation  entrevifs  de  pdre 
k  fils,  <<  que  si  le  donataire  yenait  k  rendre,  §changer  ou  donner  le  dit  terrain  k 
des  strangers  ou  k  faire  quelqu'autre  acte  Equipollent  k  vente,  il  sera  tenu  et  obli- 
ge tel  qu'il  le  promet  en  ces  presentes;  de  bailler  et  payer  aux  dits  donateurs 
seulemoDt  la  somme  de  deux  mille  livres  ancien  cours,  le  jour  de  la  passation  soit 
des  actea  de  vente,  Echange,  donation  et  autres  actes  §quipollents  k  vente,"  n*est 
pas  comminatoire,  mais  elle  est  reput^e  dtre  une  charge  de  la  donation,  exigible 
sitdt  que  la  terre  a  6t6  vendue  au  d^fendeur,  un  stranger. — ^Badolbt,  J. — CheoaL 
V8  Morin,  6  L.  C.  J.,  p.  229. 

3.  That  an  onerous  donation  is  in  the  nature  of  a  sale,  and,  therefore,  such 
a  deed,  made  notarially,  in  November,  1866,  but  not  countersigned,  and  followed 
by  possession,  was  not  ipso  jure  null  and  void,  and  was  good,  imder  any  circum- 
stances, so  far  as  the  moveables  given  were  concerned. — ^That  the  resiliation  of 
such  a  deed,  obtained  from  the  donee,  without  legal  consideration,  and  by  fraud 
and  dolj  will  be  set  aside. — Q.  B Doutney  is  Richard^  24  L.  C.  J.,  p.  30. 

T88.  All  gifts  initr  vivos  stipulated  to  be  revocable  at  the 
mere  will  of  the  donor  are  void. 

This  does  not  apply  to  gifts  made  by  contract  of  marriage. — 
Paris,  273,  274;  1  Ricard,  part.  l,n.  970;  C.  N.,  944,  947.  [II.  323.] 

784.  Gifts  inter  vivos  of  present  property  are  void  if  they  are 
made  subject  to  the  condition  of  paying  other  debts  or  charges  than 
those  which  exist  at  the  time  of  such  gifts,  or  than  those  to  come,  the 
nature  and  amount  of  which  have  been  expressed  and  defined  in  the 
deed  or  in  the  statement  annexed  to  it. 

This  article  does  not  apply  to  gifts  by  contract  of  marriage. — 
1  Ricard,  part.  1,  nn.  1027, 1029 ;  7  N.  Den.  49 ;  Ord.  des  Don.,  art.  16  ; 
Pothier,  Don,  463-4;  C.  N.,  945,  947.   [II.  323.] 

DECISION : — A  notary  who  executed  a  deed  of  donation,  with  a  stipulation 
to  pay  future  undetermined  debts,  was  held  liable  in  mitigated  damages  for  the 
faute  grave — C.  K^Dupuis  vs  Rieutord,  30  L.  C.  J.,  p.  99,  M.  L.  R.,  2  S.  C,  p.  226. — 
jBTTi:,  J.— M.  L.  R.,  1  S.  C,  p.  356. 

TSS.  The  causes  of  nullity  and  prohibitions  declared  in  the  last 
three  preceding  articles  and  article  778,  take  effect  notwithstanding 
stipulations  or  renunciations  by  which  it  may  be  sought  to  evade  them. 
—1  Ricard,  part.  1,  n.  1000 ;  7  N.  Den.,  44.  [II.  323.] 

786.  [Unless  some  special  law  requires  it,  a  deed  of  gift  need 
not  be  fibccompanied  by  a  statement  of  the  moveable  property  given  ; 
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the  legal  proof  of  its  nature  and  quantity  devolves  upon  the  donee.] — 
Ouyot,  Don,,  174,     [II.  323.] 

TST^  Gifts  inter  vivos  do  not  bind  the  donor  nor  produce  any 
effect  until  after  they  are  accepted.  If  the  donor  be  not  present  at 
the  acceptance,  they  take  effect  only  from  the  day  on  which  he 
acknowledges  or  is  notified  of  it. — Ricard,  Don.,  part.  1,  nn.  834-5-6 ; 
Gayot,  Don,,  171 ;  1  N.  Den.,  87.    [II.  323.] 

DECISIONS  : — 1.  A  stipulation  for  the  benefit  of  a  third  party  made  in  a 
deed  of  donation  may  be  revoked  by  the  donor,  even  without  the  consent  of  the 
donee,  if  he  has  no  interest  in  its  fulfihnent ;  so  long  as  the  person  intended  to 
be  benefited  has  not  expressed  his  intention  of  accepting  it. — C.  R — Orenier  vs 
LerouXf  1  L.  N.,  p.  231. 

2.  A  donation  can  legally  and  rightfully  be  revoked  and  annulled  before 
acceptance. — ^C.  R. — Lalonde  vs  Martin^  6  L.  C.  R.,  p.  51. 

3.  Que  Pacceptation  du  don  d'une  chose  mobilidre,  signifi^e  du  vivant  du 
donateur,  par  le  donataire  ou  mandataire  qui  Pa  re9ue  pour  la  lui  remettre,  change 
la  possession  de  celui-ci  qui  ne  la  detient  plus,  de  ce  moment,  que  comme  man- 
dataire du  donataire.  et  fait  la  donation  complete  et  irr6vocable,  et  le  donataire 

propri^taire Qu*apr^  cette  signification  d'acceptation,  le  donataire  a  une  action 

centre  le  mandataire  pour   le  forcer  k  lui  remettre  la  chose  donn6e. — ^C.  R. — 
Drouin  vs  Provencher,  9  Q.  L.  R.,  p.  179. 

4.  Where  a  father  purported  to  have  given  certain  bank  shares  to  his 
children  by  means  of  a  writing  transferring  such  shares  from  his  own  name,  in  the 
books  of  the  bank,  to  that  of  his  own  name  <'  in  trust, "  it  was  held  that  the 
alleged  donation  was  invalid  for  want  of  proper  acceptance,  malgrS  303  0.  0. — 
Meredith,  C.  J Walsh  vs  Union  Bank,  5  Q.  I^  R-y  P*  289. 

5.  See  case  of,  BiLANOER,  J. — McMaster  vs  Moreau,  3  L.  N.,  p.  91,  noted  at 
C.  C.  776. 

T88.  [The  acceptance  of  a  gift  need  not  be  in  express  terms.  It 
may  be  inferred  from  the  deed  or  from  circumstances,  among  which 
may  be  counted  the  presence  of  the  donee  to  the  deed,  and  his  sign- 
ature.] 

This  acceptance  is  presumed  in  a  contract  of  marriage,  as  well 
with  regard  to  the  consorts  as  to  the  future  children.  In  gifts  of 
moveable  property  this  presumption  also  results  from  the  delivery. 
Ricard,  Don.,  part  1,  nn.  838,  842,  869,  890,  891 ;  Guyot.  Don.,  171-2; 
7  N.  Den.  81, 1  Do.  87.     [II.  325.] 

DECISIONS  : — 1.  A  deed  of  retrocession  of  a  donation  made  to  a  minor  and 
accepted  on  his  behalf  by  a  stranger  is  a  sufficient  ratification  of  the  donation  and 
the  covenants  contained  in  the  donation  in  favor  of  the  donee  must  be  fulfilled. — 
Q.  B. Tudd  S  Esty,  6  L.  C.  R.,  p.  12. 

2.  Le  donataire  charge  du  paiement  de  sommes  d'argent  k  des  cr^anciers  du 
donateur  qui,  apr^s  la  r^siliation  de  Facte  de  donation,  demeurent  en  possession 
des  inuneubles  k  lui  donnas,  ne  pent  se  pr6valoir  de  cette  rSsiliation  intervenue 
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entre  lui  et  les  donateurs,  faute  d'avoir  h\k  suivie  d'effet. — Smith,  J. — Poirier  vi. 
LacroiXf  6  L.  C.  J.,  p.  302. 

3.  The  parties  to  a  marriage  contract  followed  by  marriage  and  the  registra- 
tion of  said  contract,  whereby  a  sum  is  payable  by  the  wife  to  a  third  party,  can^ 
not  annul  the  clause  by  which  said  sum  is  payable  to  the  third  party  without  the 
consent  of  the  latter. — ^Torranob,  J. — Charlebois  vs  CahilU  20  L.  C.  J.,  p.  27. 

7'89.  Gifts  vrvter  vivos  may  be  accepted  by  the  donee  himself 
authorized  and  assisted  if  so  it  be,  as  in  other  contracts ;  minors,  per- 
sons interdicted  for  prodigality,  and  those  to  whom  an  adviser  has 
been  judicially  appointed,  may  also  accept  unassisted,  saving  their 
right  to  be  relieved ;  tutors,  curators  and  ascendants  may  accept  in 
behalf  of  minors,  as  laid  down  in  the  title  Of  Minority,  Tutorship 
and  Emancipation,  and  curators  appointed  to  interdicted  persons 
may  also  accept  for  such  persons. 

The  persons  who  compose  a  corporation  or  administer  for  it  may 
also  accept  gifts  in  its  behalf. — Ricard,  Don.,  part.  1,  nn.  844-5  ;  2 
Bourjon,  120-1 ;  Guyot,  Don.,  171 ;  1  N.  Den.,  89,  90.    [II.  325.] 

DECISION : — Que  la  rSsiliation,  par  le  donateur  et  le  donataire,  de  la  dona- 
tion cr6ant  une  substitution  en  faveur  des  enfants  k  nutre  du  donataire,  n'afifecte 
pas  la  substitution,  ni  les  droits  des  appel6s. — C.  R. — BeaulUu  vs  Haywardj  10  Q. 
L.  R.,  p.  275. 

TdO.  In  gifts  inter  vivos  in  favor  of  children  born  and  to  be 
bom,  where  such  gifts  may  be  made,  the  acceptance  by  those  who  are 
bom,  or  by  a  qualified  person  for  them,  holds  good  for  the  others  not 
yet  bom,  if  they  avail  themselves  of  it. — 1  Ricard,  Don.,  part.  1, 
n.  870.  [II.  325.] 

791.  The  acceptance  may  be  subsequent  to  the  deed  of  gift ;  but 
it  must  be  made  during  the  lifetime  of  the  donor,  and  while  he  is  still 
capable  of  giving. — Pothier,  Don.,  460;  Troplong,  Don.,  n.  1102  ;  Ri- 
card, Don.,  part.  1,  n.  792,  C.  N.  932.    [II.  325.] 

DECISIONS:— ^1*  Que  Tacceptation  d'une  donation  sous  la  charge  impos^e 
au  donataire  de  donner  quelque  chose  &  un  tiers,  rend  parfaite  la  donation  sans 
I'intervention  de  ce  tiers  qui  acquiert  ainsi  le  droit  d'exiger,  en  son  tempR,  I'ac- 
complissement  de  cette  charge  stipulee  a  son  profit. — Q.  B. — Pari  &  Pari,  3   Q. 

B.  R.,  p.  359. 

%  L'acceptation  subs6quente  d'une  donation,  n'a  aucun  effet  r6troactif. 

C.  U.—Roy  V8  Vacherf  4  R.  L.,  p.  64,  16  L.  C.  J.,  p.  43. 

792.  [Minors  and  interdicted  persons  cannot  be  relieved  from  the 
acceptance  or  repudiation  made  in  their  name  by  a  qualified  person, 
if  it  have  been  previously  authorized  by  a  judge,  upon  the  advice  of  a 
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family  coancil.  With  these  formalities  the  acceptance  is  as  effectual 
as  if  it  were  made  by  a  person  of  age,  in  the  full  exercise  of  his 
rights.] — Guyot,  Don.  172  ;  Contrd,  Ferriferes,  TutdUs,  p.  291.  [11. 325.] 

Tdg.  Deeds  of  gift  may  be  executed  subject  to  acceptance,  with- 
out the  donee  being  therein  represented.  An  acceptance  purporting 
to  be  made  by  the  notary,  or  other  person  not  authorized,  does  not 
render  the  gift  void,  but  it  is  without  effect,  and  the  confirmation  by 
the  donee  can  only  avail  as  an  acceptance  from  the  time  at  which  it 
takes  place.— I  Ricard,  Don.,  part.  1,  nn.  866, 878,  835 ;  2  Bourjon,  120 ; 
Ord.  des  Don.,  art.  5 ;  Pothier,  Don.,  eod.  loc. ;  Guyot,  Accept,  99  ;  Don., 
171  ;  Ord.,  1539,  art.  133.  [II.  325.] 

DECISION  : — Uaoceptation  subs^quente  d^une  donation;  n'a  aucun  effet 
rttroactif.— C.  lL-~Boy  v»  Vaeher,  16  L.  C.  J.,  p.  43,  14  R.  L.,  p.  64. 

•704.  Gifts  cannot  be  accepted  after  the  death  of  the  donee  by 
his  heirs  or  representatives. — Lemaitre,  372 ;  2  Bourjon,  123 ;  Pothier, 
Don,  457-8  et  seq.  [U.  325.] 

SEcrnoN  ni. — of  the  effect  of  gifts. 

795.  [Gifts  inter  vivos  of  present  property  when  they  are  accept- 
ed, divest  the  donor  of  and  vest  the  donee  with  the  ownership  of  the 
thing  given,  as  in  sale,  without  any  delivery  being  necessary.] — 
1  Ricard,  part  1,  nn.  899,  900,  902 ;  2  Bourjon,  109  et  seq. ;  Pothier, 
OU.,  44,  Don.,  pp.  485-7;  Guyot,  Don.,  179 ;  7  N.  Dea,  39  et  seq. ; 
C.  N.,  938.     [II.  327.] 

DECISIONS  : — 1.  A  donation  of  moveables  by  a  contract  of  marriage  does 
not  require  an  actual  delivery. — C.  R. —  White  vs  Atkins ^  5  L.  0.  R.|  p.  421. 

2.  Madame  Selby  et  son  frdre  firent  k  leur  pdre  une  donation  de  I'usufruit 
de  certains  immeubles.  Jugi,  qu'ils  ne  sont  pas  pour  cela  dechargSs  de  Tobliga- 
tion  de  payer  les  taxes  de  la  cit6.— C.  R. — Corporation  de  Montrial  vs  Doneganij 
3  R.  L,,  p.  448. 

TOO.  Gifts  do  not  by  the  mere  effect  of  law  give  rise  to  any  oblig- 
ation of  warranty  on  the  part  of  the  donor,  who  is  deemed  to  give  the 
thing  only  in  so  far  as  it  belongs  to  him. 

Nevertheless  if  the  cause  of  eviction  arise  from  the  indebtedness 
or  the  act  of  the  donor,  he  is  obliged,  though  he  have  acted  in  good 
faith,  to  reimburse  the  donee  who  has  paid  to  free  himself ;  unless  the 
latter  be  bound  to  make  such  payment  in  virtue  of  the  deed  of  gift, 
either  by  law  or  by  agreement. 

Warranty  to  a  greater  or  less  extent  may  be  stipulated  in  gifts, 
as  in  any  other  contracts.  —  2  Bourjon,    106,  137;   Anc.  Den.  vo. 
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Oarantie,  n.  17  ;  Pothier,  Don.,  485-6;  7  No.  Den.,  22 ;  1  Diet,  du  Dig,, 
192.  [11.  327.] 

TdT.  A  universal  donee  inter  vivos  of  present  property  is  per- 
sonally liable  for  all  the  debts  due  by  the  donor  at  the  time  of  the 

gift. 

A  donee  by  general  title  inter  vivos  of  such  property  is  person- 
ally liable  for  such  debts  in  proportion  to  what  he  receives. — Paris, 
334 ;  1  Ricard,  part.  1,  nn.  1514, 1063 ;  Pothier,  Dcm.,  487-8-9  ;  2  Bour- 
jon,  137 ;  7  N.  Den.,  11, 12, 13;  Troplong,  Don,,  2415  in  fine,  [H.  327.] 

798.  Nevertheless  the  donee,  by  whatsoever  title,  may,  if  the 
things  given  be  suflBciently  particularized  in  the  gift,  or  if  he  have 
made  an  inventory,  free  himself  from  the  debts  of  the  donor  by  ren- 
dering an  account  and  giving  up  all  that  he  has  received. 

If  he  be  sued  hypothecarily  only,  he  may,  like  any  other  pos- 
sessor, free  himself  by  abandoning  the  immoveable  hypothecated,  with- 
out prejudice  to  the  rights  of  the  donor,  towards  whom  he  may  be 
bound  to  make  the  payment. — Pothier,  Don.,  489  ;  2  Bourjon,  137-8. 
[II.  327.] 

7'99.  A  donee  by  particular  title  inter  vivos  is  not  personally 
liable  for  the  debts  of  the  donor.  In  case  of  an  hypothecary  action  he 
may  abandon  the  immoveable  charged,  like  any  other  purchaser.  — 
Pothier,  Don.,  487  ;  2  Bourjon,  137-8.  [II.  327.] 

DECISION  : — La  donation  limit6e  k  des  choses  designees  particulidrement  est 
une  donation  k  titre  particulier. — Le  donataire  k  titre  particulier  n'est  pas  tenu 
personnellement  aux  dettes  du  donateur. — Mondelet,  J. — Pciquin  vs  Bradley,  14 
L.  C.  J.,  p.  208. 

800.  The  obligation  to  pay  the  debts  of  the  donor  may  be 
extended  or  limited  by  the  deed  of  gift,  subject  to  the  legal  prohib- 
itions concerning  future  and  uncertain  debts. 

The  right  of  the  creditor  in  such  case  against  the  donee  person- 
ally, beyond  that  which  results  from  the  law,  is  governed  by  the  rules 
set  forth  as  to  delegation  and  indication  in  matters  of  payment  in  the 
title  Of  Obligations,—!  Ricard,  part,  1,  n.  1028  ;  7  Nouv.  Den.,  p.  12. 

[II.  327.] 

DECISION  : — ^The  parties  to  a  marriage  contract  followed  by  marriage  and 
the  registration  of  said  contract,  whereby  a  sum  is  payable  to  a  third  party, 
cannot  annul  the  clause  by  which  said  sum  is  payable  to  the  third  party,  without 
the  consent  of  the  last. — ^TorranoB|  J. — CharleboU  V3  CahUl,  20  L.  C.  J.,  p.  27. 
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801«  The  exception  of  particular  things,  whatever  may  be  their 
number  or  value,  in  a  universal  gift  or  a  gift  by  general  title,  does 
not  exonerate  the  donee  from  payment  of  the  debts.  —  7  Nouv.  Den., 
11.  [II.  329.] 

!^Od«  The  creditors  of  the  donor  have  a  right  to  demand  the 
separation  of  his  property  from  that  of  the  donee,  whenever  the  latter 
is  liable  for  the  debt,  according  to  the  rules  laid  down  in  the  pre- 
ceding title  as  to  such  separations  in  matters  of  succession. — [11. 329.] 

803.  If  at  the  time  of  the  gift,  and  deduction  being  made  of  the 
things  given,  the  donor  were  insolvent,  the  previous  creditors,  whether 
their  claims  are  hypothecary  or  not,  may  obtain  the  revocation  of  the 
gift,  even  though  the  donee  were  ignorant  of  the  insolvency. 

In  the  case  of  insolvent  traders,  gifts  made  by  them  within  three 
months  previous  to  the  assignment,  or  the  writ  of  attachment  in 
compulsory  liquidation,  are  voidable,  as  presumed  to  be  fraudulent. — 
1  Ricard,  part.  1.  nn.  749  et  seq. ;  C.  C,  1032  et  seq. ;  [II.  329,  III.  379.] 

SECTION   IV. — OF   REGISTRATION    AS    REGARDS    GIFTS   INTER   VIVOS 

IN    PARTICULAR. 

804.  Registration  of  gifts  inter  vivos  in  the  oiEces  established 
for  the  registration  of  real  rights,  takes  the  place  of  the  inscription  in 
the  offices  of  the  courts  which  is  abolished. 

Gifts  of  immoveables  must  be  registered  in  the  office  of  the 
division  in  which  they  are  situate ;  gifts  of  moveable  property,  in  the 
office  of  the  division  where  the  donor  resided  at  the  time  of  the  gift. 
— Ord.  1539,  art.  132 ;  Ord.  1566,  Mowlins,  art.  58 ;  Ord.  des  Don., 
art.  23 ;  C.  S.  L.  C,  c.  37,  sec.  28,  29 ;  C.  N.,  939.     [II.  329.] 

DECISION  :— See  case  of  C.  R Marchessault  vs  Durand,  16  R.  L.,  p.  193 

noted  at  C.C.  757  &  1384. 

SOS.  The  effect  of  the  registration  of  gifts  inter  vivos  and  of 
the  neglect  of  such  registration,  is  regulated,  as  to  immoveables  and 
real  righis,  by  the  general  laws  concerning  the  registration  of  such 
rights. 

Beyond  this  the  registration  of  gifts  is  required  particularly  in 
the  interest  of  the  heirs  and  the  legatees  of  the  donor,  his  creditors 
and  all  others  interested,  according  to  the  following  rules. — Ord.  des 
Don.,  art.  27  ;  C.  S.  L.  C,  c.  37,  s.  1.  [II,  329.] 
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ft06.  All  gifts  inter  vivos,  of  moveable  or  immoveable  property, 
even  those  which  are  remuneratory,  must  be  registered  ;  save  the 
exceptions  contained  in  the  two  following  articles.  The  donor  him- 
self cannot  set  up  the  want  of  registration,  neither  can  the  donee  or 
his  heirs  ;  but  it  may  be  set  up  by  any  person  entitled  to  do  so  under 
the  general  registry  laws,  by  the  heir  of  the  donor,  by  his  universal 
or  his  particular  legatees,  by  his  creditors,  even  though  they  be  post- 
erior and  not  hypothecary,  and  by  all  other  persons  interested  in 
having  the  gift  declared  void. — Ord.,  MovZins,  art.  58 ;  1  Ricard,  part.  1, 
nn.  1231  et  seq.  ;  Ord.  des  Don.,  art.  20,  27  ;  2  Bourjon.  128  ;  Guyot, 
Don,,  187  ;  C.  N.,  941.  [II.  329.] 

DECISIONS  : — 1.  Une  donatioD  ongreuse  dont  les  charges  excddent  la  valeu 

desbiens  donn6s  n*est  pas  nuUe  faute  d'insinuation B.dglbt,  J. — Boehonvt 

Duchh^e,  3  L.  C.  J.,  p.  183. 

2.  Un  acte  de  donation  entrevifs,  dont  les  obligations  en  6galentau  moins  les 
avantages,  n'a  pas  besoln  d'etre  insinue  ni  enreglstr^  pour  Stre  valable.  Le  dona- 
taire  ne  pent  se  prSvalolr  du  d6faut  d'insinuation  ou  d'enregistrement— SMrrH,  J. 
— Poirier  V3  LacroiXf  6  L.  C.  J.,  p.  302. 

3.  The  heirs  of  a  donor  can  invoke  the  nullity  arising  out  of  the  want  of  insi- 
nuation of  the  deed  of  donation.  Where  property  has  been  donated  with  charges 
upon  it  which  are  equivalent  to  the  value  of  the  property,  the  deed  of  donation 
need  not  be  registered.  Semhle  that  the  donor  himself  cannot  invoke  such  nullity 
as  the  want  of  insinuation — Smith,  J. — Leroux  vs  Orevier,  7  L.  C.  J.,  p.  336. 

4.  L'acceptation  subs^quente  d'une  donation,  n'a  aucun  efifet  r6troactif.  Le 
cr^ancier  inscrit  post^rieurement  4  cette  donation  non  enregistr^e  doit  dtre  pay6 
au  prejudice  du  donataire. — C.  R. — Roy  V8.  Vackerj  16  L.  C,  J.,  p.  43. 

5.  Dans  le  cas  d'une  donation  d'immeuble  non  enregistrSe,  faite  avant  la 
mise  en  force  du  code,  *i  la  charge  d'une  rente  viag^ie,  le  donateur  ne  peut  pT& 
tendre  avoir  acquis  sur  Timmeuble  une  hypothdque  pour  sa  rente,  par  Tenregis- 
trement  d*un  acte  de  donation  subsequent,  par  lequel  le  donataire  aurait  c6de  le 
mSme  immeuble  k  un  tiers,  k  la  charge  de  payer  au  premier  donateur  la  rente 
stipul^e  dans  le  premier  acte  de  donation,  si  la  rente  n'est  pas  dStaiUee  dans  le 
dit  acte  de  donation — Chagnon,  J. — Arpin  V3  LamoureuXf  7  L.  G.  J.,  p.  203. 

6.  Que  la  donation  de  biens  mobiliers,  faite  en  un  contrat  de  mariage,  parle 
mari  k  sa  femme,  est  valable,  entre  les  parties,  sans  la  formality  de  Fenregistre- 
ment,  et  que  la  dite  donation  ne  peut  Stre  affect^e  que  pour  les  droits  acquis  par 

des  tiers  au  moment  oil  telle  donation  est  faite  et  enregistr^e C.  R — Morin  vs 

Langlois,  30  L.  C.  J.,  p.  272. 

7.  Que  la  femme  mariee,  s6par6e  de  biens,  ne  peut  invoquer  son  contrat  de 
mariage  non  enregistrd  lui  donnant  les  biens-meubles  d'une  saisie  faite  contre  son 
^poux,  sans  6tablir  quelle  a  eu  la  tradition  r^elle  et  la  possession  publique  de  cea 
efifets. — ^Mathieu,  J. — McGarvey  vs  Sauvale,  15  R.  L.,  p.  462. 

SOT.  Gifts  made  in  the  direct  line  by  contract  of  marriage,  are 
not  affected  by  want  of  registration  further  than  they  may  be  nnder 
the  general  registry  laws. 
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All  other  gifts  in  contracts  of  marriage,  even  between  future  con- 
sorts, or  in  contemplation  of  death,  and  all  other  gifts  in  the  direct 
line,  remain  subject  to  registration  in  the  same  manner  as  gifts  in 
general.—!  Ricard,  part.  1,  nn.  1107,  1123 ;  2  Bourjon,  132  ;  Ord.  des 
Don.,  art  19,  22,  28.  [H.  329  to  331.] 

SOS.  Gifts  of  moveable  effects,  whether  universal  or  particular, 
are  exempt  from  registration  when  they  are  followed  by  actual  deliv- 
ery and  public  possession  by  the  donee. — 1  Ricard,  part.  1,  nn.  1151-2  ; 
2  Bourjon,  134.  [II.  331.] 

DECISION  : — ^Le  d6faut  d'enregistrement  d'une  donation  mobilidre  et  le  d6- 
/ant  de  la  livraison  des  effets  ainsi  donn6s,  priyent  le  donataire  de  se  pr^valoir  du 
droit  de  propriety  qui  aorait  pu  r6salter  de  la  donation  4  Tencontre  des  cr^anoiers 
da  donateur Dobion,  J Orossen  vs  O'Hara,  21  L.  C.  J.,  103. 

809.  Gifts  are  subject  to  the  rules  concerning  registration  of 
real  rights  contained  in  the  eighteenth  title  of  this  book,  and  are  no 
longer  subject  to  the  rules  which  governed  inscriptions  in  the  protho- 
notary's  office.— C.  S.  L.  C,  c.  37,  s.  1,  9.  [II.  331.] 

S\Om  The  donor  is  not  liable  for  the  consequences  of  the  want  of 
registration,  although  he  have  bound  himself  to  effect  it. 

Married  women,  minors  and  interdicted  persons  cannot  be  re- 
lieved from  the  failure  to  register  the  gift,  but  they  have  their 
recourse  against  those  who  neglected  to  effect  such  registration. 

Husbands,  tutors,  administrators,  and  others  whose  duty  it  is  to 
attend  to  such  registration,  cannot  avail  themselves  of  the  absence  of 
it— 1  Ricard,  part.  1,  nn.  1172,  1238,  1239  et  seq.;  2  Bourjon,  128-9  ; 
Ord.  des  Don.,  art.  18,  30,  31,  32 ;  Guyot,  Don.,  188 ;  0.  N.,  940,  941, 
942.  pi.  331. 

SECTION   v. — OF  THE   REVOCATION   OF  GIFTS. 

S\l.  Gifts  inter  vivos  accepted  are  liable  to  be  revoked  : 

1.  By  reason  of  ingratitude  on  the  part  of  the  donee ; 

2.  By  means  of  the  resolutive  condition,  in  cases  where  it  may  be 
validly  stipulated ; 

3;  For  the  other  legitimate  causes  by  which  contracts  may  be 
annulled,  unless  some  particular  exception  is  applicable.  —  Cod., 
L.  2,  L.  8,  de  cond.  ob  cans.  dot. ;  L.  1,  L.  8,  L.  10,  de  rev.  donat. ;  L.  1, 
L.  2,  L.  3,  de  donat.  quce  sub  modo  ;  C.  C.  991,  1006  ;  Ord.  des  Don., 
art  39  ;  Pothier,  Don.,  489  et  seq.  ;  1  Ricard,  part.  1,  nn.  557,  664  et 
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seq.  1044  et  seq.  ;  2  Bourjon,  138,  142,  149,  151  ;  7  Nouv.  Deniz., 
52-3  ;  C.  N.,  953,  956  ;  Pothier,  Don,,  504 ;  Code,  Vente,  art.  60 ;  C.  N., 
954,  956.  [II.  331  to  333.] 

81S.  [In  gifts,  the  subsequent  birth  of  children  to  the  donor  does 
not  constitute  a  resolutive  condition,  unless  it  is  so  stipulated.] — 
Ricard,  Don.,  part.  1,  nn.  565,  574,  603  et  seq.,  648  et  seq.,  Rivoc, 
des  don,,  55,  56  ;  Ord.  des  don.,  art.  39  et  seq.  ;  Pothier,  Don,,  489  et 
seq.  ;  2  Bourjon,  142-3-4-7-8  ;  C,  N.,  960,  962,  963,  964,  965,  966. 
[II.  333.] 

DECISIONS: — I.  Una  donation  4  titre  on^reux,  dont  les  charges  6galent  la 
valour  do  Pimmeuble  donn^,  no  pout  dtre  annul6e  pour  cause  do  survenanoe 
d'enfaot,  car  dans  ce  cas,  elle  equipolle  k  vente. — Dutal  &  Mbrbdith,  JJ. — Sirois 
vs  Michaudf  2  L.  C.  R.,  p.  177. 

2.  Even  prior  to  the  promulgation  of  the  Civil  CJode,  by  the  law  of  Canada, 
being  that  which  existed  in  the  jurisprudence  of  the  Parliament  of  Paris  before 
the  Ordinance  of  1731 ,  a  gift  inter  vivos  was  not  revocable  on  the  birth  of  children 

to  the  donor — ^Privy  Council — Symes  4r  Cuvillierj  5  App.  Cas.,  p.  138. — Q.  B 

1  L.  N.,  p.  302. 

813.  Gifts  may  be  revoked  by  reason  of  ingratitude,  without  a 
stipulation  to  that  effect  : 

1.  If  the  donee  have  attempted  the  life  of  the  donor ; 

2.  If  he  have  been  guilty  towards  him  of  ill  usage,  crimes,  or 
grievous  injuries ; 

3.  If  he  refuse  him  maintenance,  regard  being  haxJ  to  the  nature 
of  the  gift  and  the  circumstances  of  the  parties. 

Gifts  by  contract  of  marriage  are  subject  to  this  revocation,and  so 
are  remunatory  or  onerous  gifts  in  so  far  as  they  exceed  the  value  of 
the  services  or  of  the  charges.  —  Cod.,  L.  10,  de  revocandis  dona- 
ionifms;  Pothier,  Don.,  502  et  seq;  2  Bourjon,  138-9 ;  Guyot,  Ingiyju- 
titude,  228;  C.  N.,  955,  956;  contrdb,  959.  [II.  333.] 

814.  The  demand  of  revocation  on  the  ground  of  ingratitude 
must  be  made  within  a  year  from  the  date  of  the  offence  imputed  to 
the  donee,  or  within  a  year  from  the  day  when  such  offence  became 
known  to  the  donor. 

Such  revocation  cannot  be  demanded  by  the  donor  against  the 
heirs  of  the  donee,  nor  by  the  heirs  of  the  donor  against  the  donee  or 
his  heirs,  unless  the  action  has  been  commenced  by  the  donor  against 
the  donee  himself,  or  unless,  in  the  second  case,  the  donor  died  within 
a  year  after  the  offence  was  committed  or  became  known  to  him. 
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—Cod,,  L.  10,  de  revoccmdia  donat, ;  Ricard,  part.  1,  nn.  704  et  seq., 
730;  2  Bouijon,  140;  Pothier,  Don,,  502-509;  C.  K,  955,  956,  957. 
pi.  335.] 

815«  Revocation  on  the  ground  of  ingratitude  does  not  prejudice 
alienations  made  by  the  donee,  nor  hypothecs  or  other  charges  created 
by  him,  previously  to  the  registration  of  the  judgment  of  revocation, 
when  the  purchaser  or  creditor  has  acted  in  good  faith. 

In  cases  of  revocation  on  the  ground  of  ingratitude  the  donee  is 
condemned  to  restore  the  thing  given,  if  it  be  still  in  his  possession, 
together  with  its  fruits  from  the  date  of  the  judicial  demand  ;  if  he 
have  alienated  it  since  such  demand,  he  is  condemned  to  restore  what 
it  was  worth  at  the  time  of  the  demand. — Ricard,  Don,,  part.  3,  nn.  714 
et  seq.  ;  2  Bonrjoii,  141  ;  Quyot,  Revocation,  702  et  seq.  ;  Pothier, 
D(m„  607-8  ;  C.  N.,  955,  956,  958.  [11.  335.] 

DECISIONS :— 1.  La  r^yooation  d'une  donation  on^reuse  n'entrahie  pas  I'ex- 
tinctioa  des  hypoth^ues  or66e8  par  le  donataire  sur  Pixmneuble  r6troo6d^.  Les 
donations  ondreuses  n*ont  pas  besoin  d'dtre  insinu^es  et  le  donateuroa  ses  ayants 
cause  n'en  peuvent  invoquer  le  d6faat  k  regard  d'un  or6ancier  da  donataire. — €• 
K — Lafleur  vs  Oirard,  2  L.  C.  J.^p.  90. 

2.  La  resolution  d*une  donation  ne  pent  dtre  demand^e,  pour  ingratitude, 
oontre  le  tiers  aoqu6reur,  oessionnaire  du  donataire,  quoique  oe  tiers  aoqu^reur 
ait  asstun^  le  paiement  des  charges  de  la  donation. — ^Le  d6fout  de  paiement  des 
arr^rages  d*une  rente  viagere,  qui  n'est  pas  une  cause  de  resolution  sous  le  code 
fran^ais,  Test  sons  uotre  droit  canadien. — ^La  resolution  d'un  acte  ne  peut  dtre 
pounuivie,  sans  mettre  en  cause  toutes  les  parties  k  cet  acte. — Berthblot,  J. — 
MwrUn  vm  MarUn,  3  L.  C.  J.,  p.  307. 

S16.  [Gifts  cannot  be  revoked  by  reason  of  the  non-fulfilment 
of  obligations  entered  into  by  the  donee,  as  charges  or  otherwise, 
unless  the  revocation  is  stipulated  in  the  deed  ;  and  such  revocation 
is  subject  in  all  respects  to  the  same  rules  as  the  dissolution  of  sale 
in  default  of  payment  of  the  price;  without  the  necessity  of  any  pre- 
liminary condemnation  obliging  "bhe,  donee  to  the  fulfilment  of  his 
obligations.] 

The  stipulation  of  all  other  resolutive  conditions  when  legally 
mcule  has  the  same  effect  in  gifts  as  in  other  contracts. — Ricard,  part 
3,  n.  1044  ;  Guy,  Don,,  198 ;  7  N.  Den.,  p.  9 ;  C.  N.,  953,  956. 
PL  336.] 

DECISIONS :— L  Constant  and  habitual  intoxication  is  a  good  cause  for  the 
resiliation  of  a  donation. — ^K.  B. — Couture  vs  Begin,  2  R.  de  L.,  p.  60. 

2.  A  donation  may  be  resiliated  for  non-payment  of  an  annuity  for  which 
the  donaieur  and  the  donataire  have  stipulated. — ^K.  B. — Migni  vm  Mign^  2  B.  de 
I^p.  209. 

19 
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3.  Where  the  donataire^  by  his  own  aot,  has  rendered  it  hnpossible  for  him 
to  perform  a  material  condition  of  the  donation,  it  is  good  cause  for  resiliation. — 
K.  B. — Lagaci  vs  Courberon^  2  R.  de  L.,  p.  209. 

4.  Ia  donataire  d'un  immeuble  qui  est  poursuivi  par  son  donateur,  pour  la 
rSsiliation  de  la  donation,  pour  d6faut  d'accomplissement  des  charges  impos^es, 
doit  dans  cette  instance  r6clamer  le  prix  des  ameliorations  qu'il  pretend  avoir 
droit  de  r6clamer,  et  son  d6faut  de  ce  faire  souldve  une  pr^somption  16gale  qu*il 
n'y  a  point  d*am61iorations  dont  il  aurait  pu  r6clamer  le  priz,  ouqu*il  aabandonn^ 
son  droit  de  les  rSclamer. — Loranobb,  J^ — Pearee  V9  Oibbon,  6  R.  L.,  p.  649. 


SECTION  VI. — OF  GIFTS  BY   CONTRACT    OF  MARRIAGE,   WHETHER   OF 
PRESENT  PROPERTY  OR  MADE   IN  CONTEMPLATION  OF  DEATH. 

SIT.  The  rules  concerning  gifts  inter  vivos  apply  to  those  which 
are  made  by  contract  of  marriage,  with  such  modifications  as  result 
from  special  provisions.— C.  N.,  1081,  1092.  [11.  335.] 

DECISION  :— Une  donation  entrevifis,  faite  avec  toutes  les  formality  d*im  tel 
acte,  quelques  jours  avant  la  moit  du  donateur,  lorsque  la  cause  determinante  de 
la  mort  ne  s'est  d6clar6e  que  depuis  la  donation,  est  valide,  ne  pent  pas  Hre  oon- 
aid^ree  oomme  une  donation  fk  cause  de  mort  et  doit  dtre  maintenue. — Loravobs 
J. — Baiehe  vs  Alie,  1  R.  L.,  p.  77. 

S\H*  Fathers  and  mothers,  and  other  ascendants,  relations  in 
general,  and  even  strangers,  may,  in  a  contract  of  marriage,  give  to 
the  future  consorts  or  to  one  of  them,  or  to  the  children  to  be  bom  of 
their  marriage,  even  with  substitution,  the  whole  or  a  portion  of  their 
present  property,  or  of  the  property  they  may  leave  ai  their  death, 
or  of  both  together. — Ricard,  part.  1,  n.  1027  ;  2  Bonirjon.  113-6  ; 
Guyot,  Don.,  212  ;  Pothier,  Mariage,  n,  2  ;  Ord.  des  ©on.,  art.  17  ; 
7  Nouy.  Deniz.,  81  et  seq.,  91,  92  ;  0.  N.,  943,  1082,\  1084,  1089. 
[II.  335.]  \ 

DECISION  :^Que  sous  les  dispositions  de  Tanoien  droit  firan^aSs,  qui  nous  r§- 
gissait  avant  la  mise  en  force  du  Code  Civil,  et  qui  sont  reproduits  dans  Particle 
818  C.  C,  les  pdres  et  meres  pouvaient,  en  un  contratde  mariage  deleurs  enfants, 
faire  donation  aux  futurs  6poux,  ou,  k  Tun  d'eux,  des  biens  ou  de  partie  des  bieos 
qu'ils  d^laissent  k  leur  d6cds. — ^Mathibu,  J.^McNamee  vs  McNanet,  14  R  L., 
p.  30. 

819.  Subject  to  the  same  rules,  when  particular  exceptions  do 
not  apply,  future  consorts  may  likewise,  by  their  contrcct  of  mar* 
riage,  give  to  each  other,  or  one  to  the  other,  or  to  the  chldren  to  be 
bom  of  their  marriage,  property  either  present  or  futire. — ^Ricard, 
part.  1,  n.  364 ;  2  Bourjon,  113  et  seq, ;  Ord.  des  Don.,  art.l7 ;  7  Nouv. 
Deniz.,  81  et  seq.  ;  C,  N.,  943,  1091.  [IL  335  to  337.] 
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820*  Owing  to  the  favor  of  maxriage  and  the  interest  which 
fatare  eonsorts  may  have  in  arrangements  made  in  favor  of  third 
persons,  it  is  lawful  for  relations,  for  strangers,  and  for  the  future 
consorts  themselves,  to  make  in  a  contract  of  marriage  whereby  the 
future  consorts  or  their  children  are  benefited  by  the  same  donor,  all 
gifts  whatsoever  of  present  property  to  third  parties,  whether  rela- 
tions or  strangers. 

For  the  same  reasons,  the  ascendants  of  a  future  consort  may,  in 
a  contract  of  marriage  by  which  he  also  is  benefited,  make  gifts  in 
contemplation  of  death  in  favor  of  his  brothers  or  sisters.  All  other 
gifts  in  contemplation  of  death  made  in  favor  of  third  parties  are 
void.— Lebrun,  Sue.,  liv.  3,  c.  2,  nn.  12,  13  ;  Ord.  des  Don.,  art.  17  ; 
Sall6,  8ur  Ord.  des  Don.,  p.  43  ;  Anouilh,  Instil,  contract.,  pp.  38,  39  ; 

0.  N.,  943,  [H.  337.] 

DECISIONS  : — 1.  That  a  donation  by  a  father  to  his  daughter  in  her  contract 
of  marriage,  of  all  his  unencumbered  real  estate,  will  be  set  aside,  as  having  been 
made  in  firaad  of  his  creditors,  if,  by  reason  of  such  donation,  the  donor  is  unable 
to  meet  his  engagements  and  more  particularly,  if  the  donation  was  made  under 
circumstances  creating  a  strong  presumption  that  the  donee  was  aware,  at  the  time, 
of  the  effect  of  the  donation  on  the  solvency  of  the  donor. — Q.  B. — Tracey  is  lAg- 
^e^3Q.B.  R,p.247. 

(Beversed  on  facts,  in  Supreme  Court,  9  S.  C.  R.,  p.  44.,  1  C.  D.,  p.  137.) 
2.  That  a  donation,  by  marriage  contract,  by  an  insolvent  person  to  his  wife 
in  fraud  of  his  creditors,  will  be  set  aside,  even  although  his  wife  had  no  share  in 
the  fraud. — ^Mebbdith,  C.  J. — Behan  98  Erickson,  7  Q.  L.  R.,  p.  295. 

831.  Gifts  of  present  property  by  contract  of  marriage  are,  like 
all  others,  subject  to  acceptance  inter  vivos.  The  acceptance  is  pre- 
sumed in  the  cases  mentioned  in  the  second  section  of  this  chapter. 
Third  parties  not  present  to  the  deed  may  accept  separately,  either 
before  or  after  the  marriage,  gifts  made  in  their  favor. — Ricard,  part. 

1,  nn.  869,  875 ;  Guyot,  Don.,  172  ;  Ord.  des  don.,  art.  10,  12,  13 ;  7  N. 
Den.,  81 ;  0.  N.,  1087.    [H.  337.] 

83S«  Gifts  by  contract  of  marriage  of  present  or  future  property 
are  valid,  even  as  regards  third  parties,  only  in  the  event  of  the 
marriage  taking  place.  If  the  donor  or  the  third  party  who  has 
accepted  the  gift  die  before  the  marriage,  the  gift  is  not  void,  but 
remains  suspended  by  the  condition  that  the  marriage  will  take 
place. — Cod.,  L.  24,  de  nuptiis ;  Brillon,  Don.,  n.  191 ;  Pothier,  Com., 
17 ;  Troplong,  Don.,  2471  et  seq.,  Mariage,  90  ;  0.  N.,  1088.    [II.  337.] 

838*  Gifts  of  present  property  by  contract  of  marriage  caimot 
be  revoked  by  the  donor,  even  as  regards  third  parties  benefited  who 
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have  not  yet  accepted,  unless  for  legal  grounds,  or  by  reason  of  a 
resolutive  condition  validly  stipulated. 

Gifts  in  contemplation  of  death,  made  by  such  acts,  are  irrevo- 
cable in  so  far  that  the  donor,  without  legal  grounds  or  a  valid 
resolutive  condition,  cannot  revoke  them,  nor  dispose  of  the  given 
property  by  gift  inter  vivos  or  by  will,  unless  it  is  in  small  amounts, 
by  way  of  recompense  or  otherwise.  He  remains  nevertheless  owner 
in  other  respects  of  the  property  thus  given  and  may  dispose  of  it  by 
onerous  title  and  for  his  own  benefit.  Even  if  the  gift  in  contem- 
plation of  death  be  universal  he  may  acquire  and  possess  property 
and  dispose  of  if  under  the  foregoing  restrictions,  and  may  contract, 
otherwise  than  by  gratuitous  title,  obligations  which  affect  the  pro- 
perty thus  given. — Pothier,  Don.,  469 ;  Quyot,  Inat  Contract.,  893  et 
seq. ;  7  N.  Den.,  85  et  seq. ;  Troplong,  Don.,  2348  et  seq. ;  C.  N.,  1083. 
[11.  337.] 

DECISIONS : — 1.  La  donation  dans  un  oontratde  manage  de  touB  les  menbles 
que  le  donateur  laimera  &8on  d^cdsdans  une  maison  y  dSsign^e,  devient  caduqae 

si  le  donateur  vend  les  meubles  avant  son  d^cds. — Q.  B Cahill  Ss  HaeheiUy  7  R 

L.,  p.  513. 

2.  Que  I'aoceptation  d'une  donation  sous  la  charge  impos^e  au  donataire  de 
donner  quelque  chose  k  un  tiers,  rend  parfaite  la  donation  sans  PinterFention  de 
oe  tiers,  qui  acquiert  ainsi  le  droit  d'eziger  en  son  temps,  raocomplissement  de 
cette  charge  stipuUe  &  son  profit.— Q.  B — Par^di  Far€^  3  Q.  B.  R,  p.  359. 

3.  Que  rinstitu6,  dans  une  donation  &  cause  de  mort,  faite  par  deux  6pouz 
dans  le  contrat  de  manage  de  Tinstitu^,  ne  peut  dtre  poursuivi  hypoth^cairement 
au  sujet  d'un  immeuble  appartenant  au  donateur,  s'il  est  stipul6  dans  la  don%- 
tion  que  le  survivant  des  donateurs  restera  en  possession  jusqu'4  son  dScds,  des 
biens  donnas,  l'institu6  n*6tant  consid^r^  en  possession  qu*aprds  le  d^ods  du  sur- 
vivant des  donateurs,  quoique  Timmeuble,  au  siget  duquel  il  est  poursuivi  hypo- 
th6cairement,  soit  un  conquSt  de  la  communaut6  des  donateurs  ou  bien,  la  pro- 
pri6t^  pour  partie  du  donateur  d6cM6 — Gill,  J. — Btauchemvn,  vs  DesUetSj  10  R 
L.,  p.  323. 

4.  Que  la  donation  par  contrat  de  mariage  du  futur  6poux  &  la  future 
Spouse,  du  tiers  des  biens  meubles  et  immeubles,  qui  appartiendndt  &  Tlpoux 
lors  de  son  deeds,  si  la  future  Spouse  lui  survit,  ne  peut  faire  Tobjet  d'une  recla- 
mation lors  de  la  faillite  du  marl — Q.  B — Workman  <k  MulhoUand,  10  R  L., 
p.  412. 

5.  Que  par  les  dispositions  de  notre  ancien  droit,  reproduits  dans  Tarticle 
823  C.  C,  la  donation  k  cause  de  mort,  par  contrat  de  mariage,  est  irrevocable,  et 
qu*4  moins  d'une  cause  de  droit  ou  d'une  condition  rSsolutoire  valide,  le  donateur 
ne  peut  la  r6voquer,  ni  disposer  des  biens  donn6s,  par  testament,  si  ce  n'est  poor 
une  somme  modique  i  titre  de  recompense  ou  autrement — Mathibi7,  J«_ 
McNamee  vs  MeNameej  14  R  L.,  p.  31. 

824.  It  may  be  stipulated  that  a  gift,  either  of  present  property 
or  in  contemplation  of  death,  made  in  a  contract  of  marriage,  shall  be 
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suspended,  revocable,  reducible,  or  subject  to  changeable  or  indeter- 
minate reservations^nd  rights  of  resumption,  although  the  effect  of  the 
disposition  depend  upon  the  will  of  the  donor.  If,  in  the  case  of  re- 
servations and  of  a  right  of  resumption,  the  donor  do  not  exercise  his 
right,  the  donee  retains  the  full  benefit  of  the  gift  to  the  exclusion  of 
the  heir  of  the  donor. — Ricard,  part.  1,  n.  1015  ;  7  N.  Den.,  82  ;  Ord. 
des  Don.,  art.  17, 18  ;  Pothier,  Don,,  469  ;  0.  N.,  944,  946,  1086,  1089, 
1093.  [IL  337.] 

S3S*  Gifts  by  contract  of  marriage  may  be  made  subject  to  the 
charge  of  paying  the  debts  due  by  the  donor  at  the  time  of  his  death, 
whether  they  are  determinate  or  not. 

In  universal  gifts  or  gifts  by  general  title  of  future  property  or 
of  present  and  future  property  together,  this  obligation  falls  on  the 
donee  without  stipulation  to  that  effect,  for  the  whole  or  in  propor- 
tion to  what  he  receives. — Ord.  des  Don.,  art.  17  ;  Pothier,  Don,  teat, 
p  469  ;  7  N.  Den.,  91  et  seq  ;  0.  N.,947,  1084.  [II.  339]. 

836«  The  donee,  however,  after  the  death  of  the  donor,  in  gifts 
made  wholly  in  contemplation  of  death  and  so  long  as  he  has  not 
otherwise  accepted,  may  free  himself  from  the  debts  by  renouncing 
the  gift,  after  making  an  inventory  and  rendering  an  account,  and  by 
giving  back  any  property  of  the  donor  remaining  in  his  possession  or 
which  he  may  have  alienated  or  mixed  up  with  his  own. — Pothier, 
loc.  cit;  Ord.  des  Doa,  loc.  dt  [IL  339.] 

S2T«  In  cumulative  gifts  of  present  and  future  property  the 
donee  may  also,  after  the  death  of  the  donor  and  so  long  as  he  has  not 
accepted  otherwise  the  gift  in  contemplation  of  death,  free  himself 
from  the  debts  of  the  donor  other  than  those  for  which  he  is  liable 
under  the  gift  inter  vivos,  by  renouncing  in  the  same  manner  the  gift 
in  contemplation  of  death,  to  restrict  himself  to  the  present  property 
given  him. — Same  authorities  as  under  the  two  preceding  articlea 
— C.  N.  1084.     [H.  329.] 

S2S«  The  donee  may  also  at  the  same  time  renounce  the  present 
property  and  free  himself  from  all  liability,  by  making  an  inventory, 
rendering  an  account,  and  returning  the  property  given,  in  the  man- 
ner provided  in  respect  of  gifts  in  general. — C.  C,  798.  [II.  339.] 

880.  Notwithstanding  the  rule  which  excludes  representation 
in  the  matter  of  legacies,  gifts  in  contemplation  of  death  maxle  in 
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favor  of  future  consorts  or  of  one  of  them,  by  their  ascendants  or 
other  relations,  or  by  strangers,  are  always,  in  the  event  of  the  donor 
surviving  the  consort  benefited,  presumed  to  be  made  in  favor  of  the 
children  to  be  born  of  the  marriage,  unless  it  is  otherwise  provided. 
The  gift  becomes  extinct  if  when  the  donor  dies  neither  the  con- 
sorts or  consort  benefited,  nor  any  children  of  theirs  be  living. — Lebrun 
Suc.y  liv.  3,  c.  2,  nn.  33,  34,  35,  36  ;  Lacombe,  vo.  Donation,  s.  7  ;  7 
Nouv.  Deniz.,  86-6  ;  4  Marcad6,  nn.  282-285  ;  0.  N.,  1082.    [11.  339.] 

830.  Gifts  in  contemplation  of  death  meule  by  contract  of  mar- 
riage, may  be  expressed  in  the  terms  of  a  gift,  of  an  appointment  of 
heir,  of  an  assignment  of  dowry  or  dower,  of  a  legacy,  or  in  any  other 
terms  which  indicate  the  intentions  of  the  donor. — 5  N.  Deniz.,  544  ; 
C.N.  967.   [11.339.] 

CHAPTER  THIRD. 

OF  WILLS. 


SECTION  I. — OF  THE   CAPACITY   TO   GIVE   AND  TO  RECEIVE  BY  WILL. 

831.  Every  person  of  full  age,  of  sound  intellect,  and  capable  of 
alienating  his  property,  may  dispose  of  it  freely  hy  will,  without 
distinction  as  to  its  origin  or  nature,  either  in  favor  of  his  consort, 
or  of  one  or  more  of  his  children,  or  of  any  other  person  capable  of 
acquiring  and  possessing,  and  without  reserve,  restriction,  or  limita- 
tion ;  saving  the  prohibitions,  restrictions,  and  causes  of  nullity  men- 
tioned in  this  code,  and  all  dispositions  and  conditions  contrary  to 
public  order  or  good  morals. — Paris,  292  ;  C.  S.  L.  C,  c.  34,  s.  2  ;  C. 
N.,  901 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  31.    [II,  339.] 

DECISIONS. — 1.  A  testator  at  the  time  of  his  decease,  possessed  of  property 
belonging  to  the  succession  of  his  wife  deceased,  by  an  holograph  will  bequeathed 
all  the  property  of  which  he  might  die  seized  to  his  heirs  and  legatees,  who  were 
also  his  wife's  heirs,  under  the  penalty,  if  any  of  them  contested  his  wiU,  that 
their  share  in  his  succession  should  be  forfeited.  He  named  two  executors  or 
trustees,  and  the  survivor  of  them,  for  the  administration  of  all  his  property  until 
a  partition.  In  the  making  of  such  partition  he  directed  his  executors  to  act  for 
some  of  the  legatees  who  where  minors  and  for  another  who  was  married — ^with- 
out the  authority  of  her  husband  for  that  purpose  being  requisite — and  whose 
share  they  should  administer  during  the  husband's  life,  paying  her  the  rents,  etc 
— Held,  that  the  will  was  valid,  but  that  its  dispositions  could  be  carried  into  effect 
only  so  far  as  they  affect  the  succession  of  the  testator,  and  that  they  oould  not 
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m  any  manner  apply  to  the  succession  of  the  testator's  wife  of  which  his  legatees 
were  the  heirs,  and  of  which  they  were  in  law  seized  from  the  day  of  her  death  and 
that,  one  of  the  executors  having  renounced  the  execution  of  the  will,  the  other 
had  »aisine  of  the  testator*s  succession  to  carry  his  will  into  effect. — ^Court  of 
Appbals. —  Viger  &  Pothier,  Stuart's  Rep.,  p.  394. 

2.  A  clause  in  the  will  of  a  testator  that  the  usufruct  bequeathed  by  him  in 
fiiTOur  of  his  wife  should  cease  jdu  her  marriage,  held,  not  to  be  contra  bonos 
more*.— C.  K^-Forsyih  vs  WilliafiMj  1  L.  C.  R,  p.  102. 

3.  In  matters  of  testamentary  successions  the  droit  cPatnesse  in  a  partition  of 
biens  nobles  can  only  subsist  in  virtue  of  a  specific  provision In  the  case  sub- 
mitted the  provision  of  a  testator  to  the  effect  that  the  surplus  of  his  biens  nobles 
shall  be  divided  between  his  two  children  in  such  way  as  to  give  the  older  two 
thirds  and  one  third  to  the  other  child,  according  to  the  law  of  fiefs,  charging 
them  nevertheless  with  the  payment  of  the  debts  in  proportion  to  their  legacies 
the  whole  subject  to  an  entail,  does  not  contain  a  legacy  of  a  droit  dainesse  and 
cannot  give  use  to  the  exercise  of  that  right  in  any  of  the  parties  claiming  under 
the  entail.'-Q.  B — Globenski  is  LavioleiU^  4  L.  C.  R.,  p.  384. 

4.  When  a  person  is  once  plainly  proved  to  have  been  insane,  the  existence 
of  a  lucid  interval  requires  the  most  conclusive  testimony  to  establish  it  \  and 
the  validity  of  a  will  made  during  an  alleged  lucid  interval  will  not  be  presumed 
in  the  absence  of  such  testimony.— Johnson,  J. — Close  vs  Dixon,  17  L.  C.  J.,  p.  59. 

5.  A  will  made  before  a  notary  and  two  witnesses  under  circumstances  which 
rendered  it  improbable  that  the  testator  was  in  the  possession  of  his  faculties,  or 
that  the  will  was  dictated  by  him,  cannot  be  maintained. — Badolby,  J. — Brunei  vs 
Brunei,  1  L.  C.  L.  J.,  p.  60. 

6.  A  testator  can  by  his  last  will  and  testament  constitute  a  sum  of  money  a 
propre  imd  make  the  legacy  in  question  a  moveable — Q.  B. — Leprohon  d:  Valine, 
3  L.  C.  L.  J.,  p.  93. 

7.  The  testator  directed  that  his  son  should  not  in  any  manner  incumber, 
affect,  mortgage,  exchange  or  otherwise  alienate  the  immoveable  property  given 
to  him  by  the  will  until  after  twenty  years  from  the  death  of  the  testator. 
The  property,  however,  became  mortgaged  by  him  to  the  appellant  within  the 
twenty  years  and  upon  being  taken  in  execution  for  the  satisfaction  of  the  mort- 
gage,  the  respondent  pleaded  the  nullity  of  the  seizure  and  the  exemption  of  the 
property  from  the  payment  of  debts  within  the  period  above  named.  A  general 
demurrer  with  assignment  of  causes  was  filed  on  behalf  of  the  appellant,  among 
other  things,  that  the  clause  in  question  would  not  affect  the  seizure  and  was  not 
binding  on  third  parties  not  named  in  the  will.  Held,  reversing  the  judgment  of, 
the  Court  of  Queen'ft  Bench  and  maintaining  that  of  the  Superior  Court  (Tasohe- 
RBAU^  J.)i  that  the  restriction  made  by  the  testator  was  not  valid,  either  by  the 
old  law  of  France  or  by  the  general  principles  of  jurisprudence — Privy  Council : 
Renaud  is  Quillet  dit  Tourangeau,  17  L.  C.  R.,  p.  451 ;  12  L.  C.  J.,  p.  90 ;  2  P.  C. 
App.  p.  4}  5  Moore's  P.  C,  Rep.  [N.  S.],  p.  5.— Q.  B— 4  L.  C.  L.  J.,  p.  11,  13  L.  C. 
R^p.  278-,  7L.C.J.,p.  238. 

8.  Aliments,  whether  by  disposition  of  the  law  or  of  man,  are  favored  and 
insaisUsdbles  by  law,  and  therefore  a  testamentary  allowance  by  a  father  to  his 
children,  until  the  term  fixed  by  his  will  for  the  final  partition  of  his  estate,  is 
valid. — ^Peivy  Council. — Muir  is  Muir,  18  L.  C.  J.,  p.  96,  5  P.  C.  App.  p.  66. — 
Q.  B_15  L.  C.  J.,  p.  309. 
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9.  The  action  ab  irato  cannot  be  brought  m  this  prorince,  and  the  ayenion 
to  be  a  proof  of  insanity  must  be  an  aversion  without  cause.— 0.  R — Phillips  ^ 
Anderson,  M.  C.  R.,  p.  87. 

10.  Un  testament  fait  par  une  personne  qui  a  perdu  la  m§moire  des  mots, 
mais  qui  a  conserve  une  parfi&ite  intelligence  des  choses,  sera  maintenu  par  la 
cour. — Q.  B.^ — Canac  d:  Canac,  1  Q.  L.  R.,  p.  50. 

11.  The  760th  and  83l8t  articles  of  the  Civil  Ck>de  of  Canada  must  be  read 
together,  and  by  virtue  of  their  provisions  all  conditions  in  a  will,  unless  according 
to  the  plain  meaning  and  intention  of  the  testator  they  be  contrary  to  law,  public 
order  or  good  morals,  are  effective,  and  cannot  be  regarded  as  minatory  only,  or 
dependant  for  their  application  upon  the  discretion  of  th^  Court.  Such  discretion 
is  not  conferred  upon  the  Courts  by  the  Code,  and  though  exercised  by  the  old 
French  Parliament,  has  been  since  authoritatively  condemned  and  repudiated. — 
Such  a  condition  as  that  contained  in  the  said  penal  clause  can  only,  in  practice, 
be  applied  where  a  will  has  been  unsuccessfully  contested,  and  would,  therefore, 
be  ineffective  to  protect  an  illegal  disposition,  or  to  render  operative  an  invalid 
testament.  It  is  not  against  public  order  for  a  testator  to  protect  his  estate  and 
representative  against  unsuccessful  attempts  to  litigate  hb  wilL — ^Privt  Coun* 
aih.-*Evanturel  &  Evaniurel,  20  L.  C.  J.,  p.  218, 1  Q.  L.  R.,  p.  74,  6  P.  C,  App.,  p. 
l^Q.  B— 16  L.  C.  J.,  p.  258. 

13.  A  will  made  while  the  testator  was  laboring  under  the  effects  of  cleZirtum 
tremens,  of  which  he  died  a  few  days  afterwards,  held  invalid. — Q.  B. — Ckqpleau 
is  Chapleau,  1  L.  N.,  p.  473. 

14.  Eccentricity  of  conduct  merely,  not  indicative  of  permanent  mental 
disorder,  does  not  invalidate  a  will. — Loranoes,  J. — Royal  JnsiiiuHon  for  the 
Advancement  of  Learning  vs  Scott,  26  L.  C.  J.,  p.  247. 

15.  A  long  question  of  facts  as  to  the  sanity  of  the  testator,  in  which  the 
Court  of  Queen's  Bench  decided  that  he  was  sane  and  the  Supreme  Court 
reversed  that  decision. — Suprbmb  Court. — Bussel  &  Lefran^ois,  8  S.  C.  R,  336^ 
C.  D.,  p.  531 .— Q.  B.— 2  Q.  B.  R.,  p.  245. 

16.  Although  a  donation  to  a  person  living  in  adultery  with  the  dimot  is 
null,  it  is  no  objection  to  a  bequest  or  legacy. — ^Privt  Counotl^ — King  ^  TSinsiall, 
20  L.  C.  J.,  p.  49.  6  R.  L.,  p.  358,  6  P.  C.  App.  p.  55. 

HSfi.  The  capacity  of  married  women  to  dispose  of  property  by 
will  is  established  in  the  first  book  of  this  code,  in  the  title  Of  Mar- 
riage.—a  0.  184 ;  C.  N.,  905.  [U.  341.] 

933*  Minors,  [even  of  the  age  of  twenty  years  and  over,] 
whether  emancipated  or  not,  are  incapable  of  bequeathing  any  part 
of  their  property.— Paris,  293,  294,  296 ;  Ricard,  part.  1,  n.  160  et 
seq. ;  2  Bourjon,  297  ;  Pothier,  Test  334 ;  Guyot,  Test  105  ;  0.  N.  903, 
904 ;  C.  S.  L.  C,  c.  34,  section  2.    [II.  341.] 

DECISIONS : — 1.  A  minor  of  the  age  of  twenty,  can  bequeath  personal  pro* 
perty  to  a  tutor. — Privy  Council.— DurocAer  A  Beaubien,  Stuart's  Rep.,  p.  307, 
A.  D.  1828,  before  Moore's  P.  C.  Rep.  commenced. 

2.  A  minor  of  twenty  cannot  dispose  of  his  immoveables  by  will. — ^Q.  B.«» 
Loranger  A  Boudreau,  9  L.  C.  R.,  p.  385. 
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884*  Tutors  and  curators  cannot  bequeath  property  for  the 
persons  under  their  control,  either  alone  or  conjointly  with  such 
persons. 

Persons  interdicted  for  imbecility,  insanity  or  madness  cannot 
dispose  of  property  by  will.  The  will  of  a  prodigal  made  subse- 
quently to  his  interdiction  may  be  confirmed  or  not  according  to 
circumstances  and  the  nature  of  the  dispositions. 

A  person  to  whom  an  adviser  has  been  judicially  appointed, 
whether  at  his  own  request  or  upon  an  application  for  his  inter- 
diction, may  validly  dispose  of  property  by  will. — Guyot,  R^p.,  vo. 
Covseil  jtuiiciaire ;  Ibid.,  vo.  Prodigue;  Ibid..  Interdiction;  p.  703; 
Anc  Den.,  Test,  713;  Novd.  39,  de  TEmp.  L6on ;  CarUrA,  Pothier,  Test. 
335 ;  C.  N.  901 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  31.  [II.  341.] 

DECISIONS  ^-3ee  cases  noted  at  C.  0.  831. 

8SS.  The  capacity  of  the  testator  is  considered  relatively  to 
the  time  of  making  his  will ;  nevertheless  a  will  made  previously  to  a 
condemnation  from  which  civil  death  results,  is  without  effect  if  the 
testator  die  while  he  is  under  the  effect  of  such  condemnation.  — 
Ricard,  part.  1,  nn.  797-9 ;  Guyot,  Teat,  123 ;  Pothier,  Test,,  332  ; 
Thev.  d'Ess.  (Can.  Ed.)  loc.  cit  [II.  341.] 

836*  Corporations  and  persons  in  mortmain  can  only  receive  by 
will  such  property  as  they  may  legally  possess.  —  C.  S.  L.  C,  c  34, 

s.  3;  Thev.  d'Ess.  (Can.  Ed.)  p.  36.  [U.  341.] 
DECISIONS:— See  cases  noted  at  C.  C,  838. 

HS7*  Minors  and  interdicted  or  insane  persons,  though  inca- 
pable of  bequeathing,  may  receive  by  will. — ^Ricard,  part.  1,  n.  126 ; 
2  Bourjon,  156,  298;  Pothier,  Test,  337;  Guyot,  LSgatavre,  46; 
Thev.  d'Ess.  (Can.  Ed.)  loc.  cU. ;  C.  N.,  906.  [II.  341.] 

dS8.  The  capacity  to  receive  by  will  is  considered  relatively  to 
the  time  of  the  death  of  the  testator  ;  in  legacies  the  effect  of  which 
remain  suspended  after  the  death  of  the  testator,  whether  in  conse- 
quence of  a  condition,  or  in  the  case  of  a  legacy  to  children  not  yet 
bom,  or  of  a  substitution,  this  capacity  is  considered  relatively  to  the 
time  at  which  the  right  comes  into  effect. 

Persons  benefited  by  a  will  need  not  be  in  existence  at  the  time 
of  such  will,  nor  be  absolutely  described  or  identified  therein.  It  is 
sufficient  that  at  the  time  of  the  death  of  the  testator  they  be  in 
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existence,  or  that  they  be  then  conceived  and  subsequently  bom 
viable,  and  be  clearly  known  to  be  the  persons  intended  by  the  tes- 
tator. Even  in  the  caae  of  suspended  legacies,  already  referred  to  in 
this  article,  it  suffices  that  the  legatee  be  alive,  or  conceived,  subject 
to  the  condition  of  being  afterwards  bom  viable,  and  that  he  prove 
to  be  the  person  indicated,  at  the  time  the  legcicy  takes  effect  in  his 
favor. — 2  Ricard,  Don,,  102  ;  2  Bourjon,  299  ;  Guyot,  LSgataire.  44- 
5,6,  53;  Thev.  d'Ess.  (Can.  Ed.)  loc.  cit.  [II.  341.] 

DECISIONS: — 1*  A  devise  made  to  a  bdtard  adulUrin  not  competent  by  the 
French  law,  when  the  will  was  made  or  when  the  divisor  died,  to  accept  sach 
bequest,  is  good  and  valid,  if  it  be  a  conditional  one  as  a  suhstitutionj  and  if  at 
the  period  when  the  entail  took  effect,(d  Vouverture  dela  9u&9^i/u^ion)ythe  disquali- 
fication of  the  devisee  has  been  removed  (41  Geo.  Ill,  c.  4). — Q.  B. — Hamilton 
d:  Plenderleaihf  2  R.  de  L.,  p.  1. 

2.  Under  the  old  law,  derived  from  the  Roman  law,  and  subsequently  incor- 
porated into  the  Canadian  Code,  wherever  there  is  a  limitation  by  way  of  sub- 
stitution, the  time  when  the  substitution  opens  is  the  time  with  reference  to 
which  the  capacity  of  the  substitute  to  take  is  to  be  determined. — Pbivt  Council. 
King  is  Tunstallf  20  L.  C.  J.,  p.  49,  6  R.  L.  p.  358,  6  P.  C.  App.,  p.  55. 

3.  H.  F.,  a  merchant  in  Montreal,  devised  and  bequeathed  his  residuary 
estate,  by  his  will  dated  in  1870,  to  trustees  in  trust  "  to  establish  at  Montreal  an 
<<  institution  to  be  called  the  Fraser  Institute.''  In  a  suit  by  the  respondents,  as 
the  heirs  and  representatives  of  the  testator,  to  set  aside  the  above  disposition  it 
was  held  that  it  ought  to  be  sustained.  It  was  a  disposition  for  a  lawful  purpose 
within  the  meaning  of  art.  869  C.  C. }  while  as  to  the  bequest  in  favour  of  a  cor- 
poration to  be  thereafter  formed,  there  was  no  restriction  against  it  to  be  found 
in  the  Code ;  and  as  to  the  devise,  the  prohibitions  contained  in  art.  366  and  836 
of  the  Code  relate  to  the  acquisition  of  immoveable  property  by  corporations 
already  formed.  A  devise  by  which  property  is  given,  not  to  trustees  with  power 
of  perpetual  succession,  but  simply  to  trustees  directed  to  convey  to  a  corpora- 
tion, only  in  the  event  of  its  being  lawfully  created  with  permission  to  possess  it. 
is  not  within  the  scope  of  the  said  articles.  The  gift  not  having  been  made  to  a 
society  not  in  existence  at  the  testator's  death,  but  to  intermediate  fiduciary 
legatees  whose  appointment  is  permitted  by  art.  869  of  the  Code,  did  not  lapse. 

Under  article  838  the  capacity  of  the  substituted  society  to  receive  is  to  be  con- 
sidered relatively  to  the  time  when  the  right  to  receive  comes  into  effect. — 
Privy  Council — Abbott  &  Fraser,  20  L.  C.  J.,  p.  197,  6  R.  L.,  p.  365,  6  P.  C.  App., 
p.  96. — ^Bbaudry,  J. — 15  L.  C.  J.,  p.  147. 

4.  A  legacy  to  a  person  and  her  children  bom  and  to  be  bom  of  her 
marriage,  is  valid,  even  as  regards  children  bom  of  that  marriage  which  were 
neither  bom  nor  conceived  at  the  time  of  the  death  of  the  testator. — Papinbatt 
J. — Oupples  V8  Martin,  5  L.  N.,  p.  428. 

889.  As  regards  testamentary  dispositions,  the  legal  presump- 
tions of  undue  influence  and  want  of  will,  axising  from  the  relation 
of  priest  or  minister,  physician,  advocate  or  attorney,  in  which  the 
legatee  stands  towards  the  testator,  have  been  destroyed  by  the  in- 
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troduction  of  the  absolute  freedom  of  disposing  of  property  by  will. 
Presumptions  in  these  cases  are  to  be  established  as  in  all  others. — C. 
S.  L  C,  c.  34,  a  1 ;  C.  N.  909 ;  Thev.  d'Ess.  (Can.  Ed.)  p.  37.  [H.  343.] 
DECISIONS: — 1*  A  confessor  may  receive  a  legacy  from  his  penitent.  Any 
difficultieB  which  may  have  existed  with  regard  to  the  confessor  in  i^ch  case 
tmder  the  old  French  law  have  been  removed  by  the  act  41  Geo.  Ill,  c.  4. — ^Tas- 
0HBBBAI7,  J. — Harper  vn  BUodeau,  11  L.  C.  K.,  p.  119. 

2.  The  fact  of  a  legatee  being  aware  that  the  testator  has  altered  his  will  in 
&Tor  of  snch  legatee,  is  no  ground  for  supposing  that  undue  influence  was  exerted 
to  induce  such  alteration. — Where  the  testator  was  not  interdicted  at  the  time 
the  will  was  made,  and  where  there  is  no  proof  of  hallucination,  the  presumption 
is  that  he  was  of  sound  and  disposing  mind — ^There  is  nothing  unreasonable  or 
calcalated  to  excite  suspicion  in  the  bequest  by  a  testator  of  une  part  cPenfants 
to  two  nieces,  who  had  laboriously  tended  and  nursed  him  and  his  wife  for  several 
yean  prior  to  their  decease. — ^Moite,  J. — Lacombe  vs  Dambourg^j  3  L.  C.  J.,p.  10. 

3.  In  this  case  the  will  of  the  testatrix  was  set  aside  on  the  ground  of  the 
ondue  influence  of  her  husband. — Q.  B. — Dorian  is  Dorian.  9  R.  L.,  p.  97. 

SECTION  II. — OF  THE  FORM  OF  WILLS. 

S40«  Dispositions  in  contemplation  of  death  made  of  a  person's 
whole  property,  or  of  part  thereof,  in  leged  form  by  will  or  codicil,  and 
whether  they  are  expressed  in  the  terms  of  an  appointment  of  heir, 
of  a  gift,  of  a  legacy,  or  in  other  terms  indicating  the  intentions  of  the 
testator,  take  effect  according  to  the  roles  hereinafter  laid  down,  as 
miiversal  legacies,  legacies  by  general  title,  or  as  particular  legacies. 
— Pothier,  Test,  314-5  ;  C.  N.,  967, 1002.  [H.  343.] 

941.  Two  or  more  persons  cannot  make  a  will  by  one  and  the 
same  act,  whether  in  favor  of  third  persons  or  in  favor  of  one  another. 
— Ord.  des  Test.,  art.  77  ;  Merlin,  R^p.,  vo  Test,  sec  1,§  1,  art.  1 ;  C.  N. 
968 ;  C(yrdrd,,  Ricard,  p.  345  ;  2  Bourjon,  311 ;  17  Guyot,  135.  [II.  343.] 

^42«  Wills  may  be  made  : 

1.  In  notarial  or  authentic  form  ; 

2.  In  the  form  required  for  holograph  wills  ; 

3.  In  writing  and  in  presence  of  witnesses,  in  the  form  derived 
from  the  laws  of  England. — 0.  S.  L.  C,  c.  34,  s.  3  ;  Ricard,  part.  1,  nn. 
1482-3-4  ;  Guyot,  Test,  141  ;  Acte  du  Canada,  14  Geo.  Ill,  c.  3,  sec. 
10;O.  N.,969.[n.343.] 

^48.  [Wills  in  notarial  or  authentic  form  are  received  before 
two  notaries  or  before  a  notary  and  two  witnesses ;  the  testator,  in 
their  presence  and  with  them  signs  the  will  or  declares  that  he  can- 
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not  do  so,  after  it  has  been  read  to  him  by  one  of  the  notaries  in  pre- 
sence of  the  other,  or  by  the  notary  in  presence  of  the  witnesses. 
Mention  is  made  in  the  will  of  the  observance  of  the  formalities.] — [11. 
343  to  345.] 

ArriendmeTita  : — 1.  Every  authentic  last  will  and  testament  re- 
ceived before  one  notary  and  two  witnesses,  one  only  of  which  wit- 
nesses could  sign  his  name,  since  the  civil  code  of  Lower  Canada  came 
into  force,  until  this  act  comes  into  force,  shall  be  held  to  be  valid,  and 
to  prove  its  contents,  notwithstanding  the  defect  of  this  formality,  in 
like  manner  as  if  the  defect  did  not  exist,  provided  it  does  not  contain 
any  ground  of  nullity,  other  than  such  defect  of  form. 

2.  Every  authentic  last  will  and  testament  received  before  two 
notaries,  or  one  notary  and  two  witnesses,  without  making  mention  in 
the  instrument  that  the  testator  signed  in  the  presence  of  the  notaries 
or  of  the  notary  and  the  witnesses,  and  together  with  them  or  declared 
that  he  could  not  do  so  after  it  had  been  read  to  him  by  one  of  the 
notaries  in  presence  of  the  other,  or  by  the  notary  in  presence  of  the 
witnesses,  until  this  act  comes  into  force,  shall  be  considered  authentic 
and  valid,  notwithstanding  this  defect  of  making  mention,  in  the  same 
manner  as  if  mention  had  been  made  in  the  instrument ;  provided  al- 
ways, that  the  formalities,  the  observance  of  which  should  have  been 
mentioned,  had  been  really  observed. — Q.  38  Vict.,  cap.  23,  ss.  1,  2. 

1.  Every  authentic  will,  passed  before  a  notary  and  two  witnes- 
ses, of  whom  one  only  can  sign  his  name,  from  the  coming  into  force 
of  the  Act  38  Vict.,  cbap.  23,  up  to  the  coming  into  force  of  the  pre- 
sent act,  shall  be  considered  as  valid  and  as  proof  of  its  own  contents, 
notwithstanding  such  error  of  form,  just  as  if  such  error  did  not  exist 
provided  it  contains  no  other  cause  of  nullity  than  such  error  or  form, 

2.  Every  authentic  will  passed  before  two  notaries,  or  before  one 
notary  and  two  witnesses,  without  mention  having  been  made  in  the 
deed,  that  the  testator  signed  in  presence  of  the  notaries  or  of  the 
notary  and  witnesses,  and  with  them,  or  of  his  having  declared  that 
he  was  unable  to  sign  after  the  document  has  been  read  to  him,  by 
one  of  the  notaries  in  presence  of  the  other,  or  by  the  notary  in  pre- 
sence of  the  witnesses,  up  to  the  coming  into  force  of  the  present  act, 
shall  be  considered  authentic  and  valid,  notwithstanding  the  omission 
of  such  mention,  just  as  if  such  mention  had  been  made  in  the  deed, 
provided  always  that  the  formalities,  the  observance  of  which  should 
have  been  mentioned,  have  in  reality  been  observed. 

3.  The  provisions  of  this  act  shall  not  affect  pending  cases. — 
Q.  42-43  Vict.,  cap.  36,  ss.  1  to  3. 
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DECISIONS  : — 1.  A  oertifioate  of  a  notary  as  to  the  state  of  mind  of  a  party 
at  the  time  of  making  her  will,  to  the  effect  that  she  was  aaine  cPentendementy  is 
mere  matter  of  style  and  may  be  contradioted  by  parol  evidence.^ — C.  R. — Clarke 
otaarJbe,2L.C.  R.,  p.  11. 

2.  The  testatrix  having  caused  her  will  to  be  prepared  by  a  notary  public  in 
pursuance  of  verbal  instructions  given  by  herself,  and  having  afterwards  repeated 
he  whole  of  the  contents  of  the  will  in  the  presence  of  the  notary  public  who  pre- 
pared it  and  of  the  second  notary  called  to  witness  the  execution  of  the  will  and 
having  in  all  other  respects  observed  the  formalities  prescribed  by  article  289  of  the 
Couiume  de  PariSf  it  was  held  that  the  will  was  legally  dicU  et  nommi  as  required 
by  the  custom  and  was  a  good  and  valid  will  and  that  according  to  the  Coutume 
de  Paris,  it  is  not  necessary  that  a  will  by  public  act  {iesiameni  solmnel)  be  ac- 
tually written  in  the  presence  of  the  testatrix  and  of  the  two  notaries  receiving 
the  wilL— Q.  B^^Evaniurel  &  Evaniurel,  15  L.  C.  R.,  p.  321. 

3.  A  will  is  not  validly  executed  when  the  greater  portion  thereof  was  pre- 
pared and  drawn  up  by  a  notary  out  of  the  presence  of  the  testator  and  of  the 
second  notary  called  to  assist  in  receiving  it  and  which  was  not  read  over  twice 
nor  read  and  repeated  to  the  testator  in  the  presence  of  the  second  notary  as 
required  by  law — Q.  B. — Bourassa  <fc  Bourassaj  1 7  L,  C.  R.,  p.  299. 

4.  Le  notaire  qui  re9oit  un  testament  solennel  n'est  point  tenu  en  Canada 
dehdre  mention  qu'il  a  ecrit  le  testament. — Smith,  J. — Bourassa  vs  Bidardy  3  L. 
C.J.,p.48. 

5.  Le  defaut  de  mention  expresse  de  la  presence  des  tSmoins  lors  de  la  lec- 
ture du  testament  au  testateur,  n'entraine  pas  la  nullit6  du  testament,  sid'ailleurs 
cela  appert  par^quipollence  des  termes. — C.  R. — Duh6  vs  Charron,  5  L.C.  J.  p.  255. 

6.  A  will,  made  in  solemn  form,  by  a  person  who  could  not  write  or  sign  his 
name  and  who  was  wholly  ignorant  of  any  other  language  than  Gaelic,  before  a 
notary  who  only  spoke  and  understood  the  French  language,  and  two  witnesses, 
one  of  whom  was  wholly  ignorant  of  the  French  language  (in  which  the  will  was 
written)  and  the  other  spoke  English,  French  and  Gaelic,  and  acted  as  interpre- 
ter all  round,  was  valid. — C.  R. — Dewar  vs  McLennan,  11  L.  C.  J.,  p.  196. 

But  held  in  Appeal,  reversing  this  judgment. 

7.  Dans  un  testament  solennel  il  faut  que  le  notaire  et  les  t^moins  instru- 
mentaires  entendent  la  langue  du  testateur  et  celle  dans  laquelle  le  testament  est 
r^dige. — En  consequence,  un  testament  r6dige  en  fran^ais  par  un  notaire  qui 
n'entendait  pas  le  testateur  qui  ne  parlait  et  n'entendait  que  le  gaelique,  en  pre- 
sence de  deux  t^moins  dont  Fun  entendait  le  gaelique,  mais  n'entendiit  pas  le 
fran9ais  et  Tautre  servait  d'interprdte,  doit  dtre  declare  faux  et  nul — Q.  B. — 
McLennan  is  Dewar,  13  L.  C.  J.,  p.  102. 

8.  L'absence  de  la  signature  de  Tun  des  tSmoins  instrumentaires  nMnvalide 
pas  le  testament  s'il  est  dit  au  testament  pourquoi  il  n*a  pas  8ign6. — Tasohbbeau, 
J. —  Vaillancourt  vs  Lapierre,  5  R.  !>.,  p.  262. 

9.  Qu*en  I'absence  d*une  inscription  en  faux,  on  ne  pent  attaquer  par  une 
preuve  testimoniale  rien  de  ce  qui  conceme  la  solennite  ext6rieure  d*un  testa- 
ment anthentique  ni  oontredire  les  ^nonciations  qui  y  sont  contenues. — ^Tasohb- 
BBAU,  J. — LSriger  dit  Laplante  vs  Daigneault,  M.  L.  R.,  3  S.  C,  p.  444. 

^44«  Authentic  wills  must  be  made  as  originals  remaining  with 
the  notary. 
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The  witnesses  must  be  named  and  described  in  the  will.  They 
must  be  of  the  male  sex,  of  full  age,  and  must  not  be  civilly 
dead,  nor  sentenced  to  an  infamous  punishment  [Aliens  may  serve 
as  witnesses.]    The  clerks  and  servants  of  the  notaries  cannot. 

The  date  and  place  of  its  execution  must  be  stated  in  t^e  will — 
[II.  343  to  345.] 

DECISION  :~1.  In  a  will  made  in  1852  in  English  form  it  was  held  that  a  wit- 
ness of  twenty  years  of  age  was  a  competent  witness  and  that^the  mark  of  one  of 
the  witnesses  instead  of  his  signature  was  sufficient.  So  might  also  a  will  in  au- 
thentic form  be  witnessed  before  the  Ck>de-^ — ^Tasohbrbau,  J. — Vaillaneourt  vs 
Lapierre,  5  R.  L.  p.  262. 

845.  [A  will  cannot  be  executed  before  notaries  who  are  related 
or  allied  to  the  testator  or  to  each  other,  in  the  direct  line,  or  in  the 
degree  of  brothers,  uncles,  or  nephews.  The  witnesses  however  may 
by  related  or  allied  to  the  testator,  to  the  notary,  or  to  one  another.] 
—[II.  343  to  345.] 

DECISIONS: — 1.  La  parents  du  notaife  en  second  k  I'une  des  parties  oon- 
traotantes  n'entraine  pas  la  nullity  de  Facte  sous  Pempire  de  notre  code  civil. — 
SiooTTB,  J. —  Ou^remont  vs  Car  din  j  16  L.  C.  J.,  p.  257. 

2.  Un  notaire  pent  recevoir  le  testament  de  son  cousin  germain.  Un  testa- 
ment n'est  pas  nul,  par  le  seul  fait  que  le  notaire  qui  Pa  re^u,  6tait  le  cousin  ger- 
main de  la  16gataire  universelle. — ^Tasohbrbau,  J. —  Vaillaneourt  vs  LapierrCf  5  R. 
L.,  p.  262. 

846*  [Legacies  made  in  favor  of  the  notaries  or  witnesses,  or  to 
the  wife  of  any  such  notary  or  witness,  or  to  any  relation  of  such  no- 
tary or  witness  in  the  first  degree,  are  void,  but  do  not  annul  the 
other  provisions  of  the  will.] 

Tentamentary  executors  who  are  neither  benefited  nor  compen- 
sated by  the  will  may  serve  as  witnesses  to  its  execution. — C.  Canton 
de  Vaud,  655  ;  see  authorities  at  C.  C,  853.   [II.  347.] 

847*  Wills  in  authentic  form  cannot  be  dictated  by  signs. 

[Deaf  mutes  and  others  who  cannot  declare  their  will  by  word 
of  mouth,  may  do  so,  if  they  are  sufficiently  educated,  by  means  of 
instructions  written  by  themselves  and  handed  to  the  notary,  before 
or  at  the  execution  of  the  will. 

Deaf  mutes  and  such  persons  as  cannot  hear  the  will  read, 
must  read  it  themselves,  and  aloud,  as  regards  those  who  are  only 
deaf. 

A  written  declaration  that  the  deed  contains  the  will  of  the  tes- 
tator and  is  prepared  in  accordance  with  his  instructions,  may  be 
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sabstitnted  for  the  same  declaration  by  word  of  mouth,  when  it  is 
required. 

Mention  must  be  made  of  the  observance  of  these  exceptional 
formalities  and  of  their  cause. 

If  the  deaf  mutes  and  others  cannot  avail  themselves  of  the  pro- 
visions of  this  article,  they  cannot  make  wills  in  the  authentic  form.] 
-[IL  847.] 

84S.  Further  and  special  provisions  exist  for  the  district  of 
Qaspe,  to  remedy  the  want  of  notaries  for  the  execution  of  wills  as 
well  as  of  other  acts. 

[Saving  these  provisions  of  a  local  nature,  ministers  of  religion 
cannot  replace  notaries  in  the  execution  of  wills ;  neither  can  they 
serve  otherwise  than  as  ordinary  witnesses.] — Paris,  289 ;  Poth., 
Test.,  300;  4  Geo.  IV,  c.  15;  3&4  Vict,c.5;  C.  S.  L.  C,  cap.  38. 
pi.  347  to  349.] 

849*  Wills  made  in  Lower  Canada  or  elsewhere  by  military 
men  in  active  service  out  of  garrison,  or  by  mariners  during  voyages, 
on  board  ship  or  in  hospital,  which  would  be  valid  in  England  as 
regards  their  form,  are  likewise  valid  in  Lower  Canada. — Imp.  stat., 

1  Vict,  c.  26,  ss.  10, 11 ;  29  Chs.  II,  c.  3 ;  1  Will.  IV,  c.  20,  s.  48  ;  Par- 
sons,  an  WUls,  24-30  ;  C.  N.,  981.  [II.  349.] 

850.  Holograph  wills  must  be  wholly  written  and  signed  by 
the  testator,  and  require  neither  notaries  nor  witnesses.  They  are 
subject  to  no  particular  form. 

Deaf  mutes,  who  are  sufficiently  educated,  may  make  hblograph 
wills,  in  the  same  manner  as  other  persons  who  know  how  to  write. — 

2  Bourjon,  303  ;  Pothier,  Don.  test.,  297-8  ;  Guyot,  R6p.,  vo.  Test,  137- 
8  ;  1  Greenleaf,  Bvid.,  §  366  ;  C.  N.,  .970.  [II.  349.] 

DECISIONS : — 1.  It  is  essential  to  the  validity  of  a  devise  of  real  estate  that 
the  holograph  wiU,  in  which  it  is  contained,  should  he  entirely  written  hy  the 
testator,  and  closed  hy  his  signature. — Court  of  Appeals — Caldwell  S  Attorney 
General,  Stuart's  Rep.,  p.  327. 

2.  A  written  will  duly  executed  hefore  three  witnesses,  may  he  altered,  in 
its  bequests,  by  cheques  signed  by  the  testator  during  his  last  illness,  and  left 
^  as  parting  gifts, "  for  the  parties  indicated  in  them,  in  the  hands  of  bis  private 
secretary. — ^Probate  of  a  written  memorandum  of  such  bequests  made  by  the 
testator  s  private  secretary,  at  his  request,  as  his  «  last  bequests,''  will  suffice  to 
entitle  the  legatees  to  recover,  without  obtaining  probate  of  the  cheques  them- 
selves. -Q.  B.--OolvUle  <fe  Flanagan,  8  L.  C.  J.,  p.  226. 

3.  A  holograph  will,  on  ihe  &ce  of  which  appear  certain  over-writings, 
chaagee  and  alterations  of  an  immaterial  character,  will  not  be  set  aside,  and 
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speoially  so  in  the  absence  of  satisfactory  proof  that  they  were  made  by  some 
person  other  than  the  testator. — Q.  B. — Darling  d:  Templeton^  Id  L  C.  J.,  p.  85. 
4.  On  a  petition  to  compel  a  notary  to  deliver  up  a  will : — Held,  that  if  the 
paper  writing  contained  in  a  sealed  envelope,  purporting  to  contain  a  holograph 
willf  be  opened  by  a  notary  public,  and  retained  by  him,  after  the  decease  of  the 
testator,  such  notary  cuinot  keep  it  on  record  in  his  office,  but  must  produce  the 
same  before  a  judge  so  that  probate  may  be  made,  and  the  will  is  then  to  remain 
deposited  with  the  Court  of  King's  Bench,  the  notary  having  no  authority  to 

unseal  such  a  will,  unless  in  the  presence  of  or  by  order  of  the  judge. Grant  V8 

Oreenshieldsy  Stephen's  Digest,  vol.  I,  p.  1322,  n.  70. 

851*  Wills  made  in  the  form  derived  from  the  laws  of  England, 
[whether  they  affect  moveable  or  immoveable  property,]  must  be  in 
writing  and  signed  at  the  end  with  the  signature  or  mark  of  the 
testator,  made  by  himself  or  by  another  person  for  him  in  his 
presence  and  under  his  express  direction,  [which  signature  is  then  or 
subsequently  acknowledged  by  the  testator  as  having  been  subscribed 
by  him  to  his  will  then  produced,  in  presence  of  at  least  two  com- 
petent witnesses  together,  who  attest  and  sign  the  will  immediately, 
in  presence  of  the  testator  and  at  his  request.] 

[Females  may  serve  as  attesting  witnesses  and  the  rules  con- 
cerning the  competency  of  witnesses  are  the  same  in  all  other  respects 
as  for  wills  in  authentic  form.] — Imp.  Stat.,  29  Chas.  II,  c.  3,  s.  5  ;  2 
Glf.,  n.  676-8 ;  1  Jarman,  76  ;  7  L.  C.  R.,  p.  280 ;  Lovelass,  WiUa,  315, 
316  ;  Imp.  Stat.,  7  Will.  IV ;  1  Vict.,  c  26 ;  15-16  Vict.,  ch.  24.  [H.  349, 
m.  379.] 

DECISIONS  :  ~1.  Dans  un  testament  &it  en  1852  sous  la  forme  anglaise 
(avant  le  Code).  JugS :  Que  la  marque  du  testateur  est  suffisante ; — ^Que  la 
marque  d'un  des  t^moins,  au  lieu  de  sa  signature,  ne  peut  faire  invalider  le  testa- 
ment ; — Que  ce  testament  n'est  pas  nul,  parce  qu*un  des  t^moins  6tait  cousin 
germain  du  testateur  et  de  la  16gataire  universelle ; — Que  ces  t6moins  peuvent 
dtre  &g6s  de  moins  de  vingt  ans. — ^Tasohbrbau,  J. —  Vaillancouri  va  Lapierre,  5 
R,  L.,  p.  262. 

2.  Where  erasures  in  a  will  are  found  after  the  death  of  the  testator,  the 
court  ran  hear  evidence  to  show  under  what  circumstances  they  were  made,  aad, 
on  proof  of  their  having  been  made  after  the  execution  of  the  will,  may  order  the 
original  words  to  be  restored.^ENOLisH,  H.  G.  J. — Sib  James  Hannew. — Siurian 
V8  Whelloek,  48  L.  T.,  Rep.,  N.  S.,  p.  237,  6  L.  N.,  p.  319. 

3.  That  when  witnesses  called  to  attest  the  execution  of  a  will,  have  not 
signed  the  same  in  the  presence  of  the  testatrix  at  the  time  of  the  alleged 
execution,  probate  thereof  will  be  refused. — Brooks,  J. — re  Henderson  et  al^  10 
L.N.,p.  91. 

852.  Deaf  mutes  capable  of  understanding  the  meaning  of  a  ^11 
and  the  manner  of  making  one,  and  all  other  persons,  whether  lite- 
rate or  not,  whose  infirmity  has  not  rendered  them  incapable  of  so 
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understanding  or  of  expressing  their  intentions,  may  dispose  of  pro- 
perty by  will  in  the  form  derived  from  the  laws  of  England,  provided 
their  intention  and  the  acknowledgment  of  their  signature  or  mark 
are  manifested  in  presence  of  witnesses. — Greenleaf ,  Evid.  loc.  cit 
[IL  349.] 

HSS*  In  wills  made  in  the  last  mentioned  form,  legacies  made 
to  any  of  the  witnesses,  or  to  the  husband  or  wife  of  any  such  witness 
or  to  any  relations  of  such  witness  [in  the  first  degree]  are  void,  but 
do  not  annul  the  other  provisions  of  the  will. 

The  competency  of  testamentary  executors  to  serve  as  witnesses  to 
such  wills,  is  subject  to  the  same  rules  as  in  wills  in  authentic  form. — 
Imp.  Stat.,  25  Geo.  II,  c.  6  ;  1  Stephen,  575  ;  Ahiutt,  Practice  of  Wills, 
93, 170  ;  Jarman,  on  WUlSy  65  et  seq  ;  Christie,  Precedents  of  Wills, 
153,  171, 173  ;  Parsons,  on  WUls,  19.  [III.  351.] 

^54.  In  holograph  wills,  and  in  wills  meule  in  the  form  derived 
from  the  laws  of  England,  whatever  comes  after  the  signature  of  the 
testator  is  looked  upon  as  a  new  act,  which  in  the  former  case  must 
likewise  be  written  and  signed  by  the  testator,  or  signed  only  in  the 
latter.  In  this  latter  case  the  attestation  of  the  witnesses  must  follow 
each  signature  of  the  testator,  or  come  after  the  last  as  witnessing 
the  whole  of  the  will  preceding  such  signature. 

In  wills  made  in  either  of  the  forms  mentioned  in  this  article, 
date  and  place  need  not  be  mentioned  on  pain  of  nullity.  The  judges 
or  courts  must  decide  in  ea^  case  whether  their  absence  creates  any 
presumption  against  the  will  or  renders  uncertain  any  of  its  par- 
ticular provisions. 

•The  will  need  not  be  signed  upon  each  page.  —  Ricard,  part.  1, 
n,  1491 ;  2  Bourjon,  304 ;  Pothier,  Don.  test  299  ;  Guyot,  Test,  167, 
169, 170 ;  Parsons,  on  Wills,  13,  60 ;  Jarman,  78, 160.  [IL  351.] 

S55,  The  formalities  to  which  wills  are  subjected  by  the  pro- 
visions of  the  present  section  must  be  observed  on  pain  of  nullity, 
unless  there  is  some  particular  exception  on  the  subject. 

Nevertheless  wills  purporting  to  be  made  in  one  form,  which  are 
void  as  such  in  consequence  of  the  inobservance  of  some  formality, 
may  be  valid  as  made  in  another  form,  if  they  contain  all  the  requi- 
sites of  the  latter.— 1  Ricard,  part.  1,  n.  1617 ;  C.  N.,  1001.  [II.  351.] 

DECISIONS  : — 1.  The  Quebec  Act  haying  provided,  that  every  owner  of  lands, 
goods  or  credits,  who  has  a  right  to  alienate  the  said  lands,  goods  or  chattels  in 
his  or  her  life  time,  may  devise  or  bequeath  the  same,  at  his  or  her  death,  by  his 
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or  her  last  will  and  testament)  such  wiU  being  executed  either  according  to  the 
laws  of  Canada,  or  according  to  the  forms  prescribed  by  the  laws  of  England; 
Held,  that  a  will,  invalid  according  to  the  French  law,  and  not  executed  accord- 
ing to  the  provisions  of  the  Statute  of  Frauds,  so  as  to  pass  freehold  lands  in  Eng- 
land, will  not  pass  lands  in  Canada,  although  it  would  pass  copyhold  or  leasehold 
property  in  England. — Prtvt  Council. — Meilklejohn  d:  Attorney  General^  Stuarfs 
Kep.,  p.  681,  2  Knapps,  P.  C,  Rep.,  p.  328. 

2.  Une  disposition  dict6e  par  le  testateur  k  un  notaire,  en  la  presence  de 
deux  t^moins,  pour  dtre  ^rite  et  ex^cut^e  comme  testament  authentique,  mais 
non  termin6e  par  le  notaire,  ni  sign6e  par  le  testateur,  en  consequence  de  sa  mort 
soudaine  pendant  qu'on  ^crivait  le  testament,  est  nulle  et  ne  peut  valoir  comme 
testament  nuncupatif  ou  verbal,  suivant  la  forme  anglaise.— Q.  B. — Malo  db  Mi- 
gneaultj  2  R.  L.,  p.  186.    But  held  in  the  Privy  Council  i — 

3.  Un  testament  verbal  ou  nuncupatif  iali  en  la  province  de  Quebec,  oon- 
formdment  aux  dispositions  du  statut  des  Fraudes,  28  Chs.  11,  chap.  3,  avant  la 
promulgation  du  code  civil  du  BasCanada,  quant  aux  meubles  du  testateur,  est 
valable  en  loi,  en  vertu  de  Facte  de  Quebec.  Un  testament  commence  sous  une 
forme  et  nul  comme  tel,  a  cause  de  quelques  d^fauts  de  formality,  peut  valoir 
comme  fait  sous  une  autre  forme,  s'il  a  les  qualitSs  tequises  pour  cette  demidre. 
—Privy  Council.— J/t^rneaui^  <«?  Malo,  3  R.  L.,  606, 16  L.  C.  J.,  p.  288,  4  P.  C.  App. 
p.  123. 

4.  Un  testament  d6clar6  nul  comme  testament  authentique  peut  dtre  invo- 
qu6  et  d6clar6  valable  comme  testament  suivant  les  lois  anglaises. — Q.  B. — Canac 
&  Canac,  1  Q.  L.  R.,  p.  50. 

5.  A  will  executed  by  a  notary  in  the  presence  of  two  witnesses,  one  of 
whom  is  under  the  age  of  twenty,  is  not  valid  as  a  notarial  instrument,  but  is 
valid  according  to  English  law  followed  in  that  respect  in  Lower  Canada,  the 
notary  and  witnesses  in  such  case  being  considered  as  sufficient  for  the  purpose 
of  attesting  the  execution  of  the  will. — Q.  B. — Lambert  <k  Gauvreau,  7  L.  C.  R., 
p.  277. 

See  also  cases  noted  at  C.  C.  851. 

SECTION  III. — OF  THE  PROBATE  AND  PROOF  OF  WILLS. 

856.  The  originals  and  legally  certified  copies  of  wills  made  in 
authentic  form  make  proof  in  the  same  manner  as  other  authentic 
writings.— C.  C.  1215.     [11.  351.] 

SST.  Holograph  wills  and  those  maie  in  the  form  derived  from 
the  laws  of  England,  must  be  presented  for  probate  to  .the  court 
exercising  superior  original  jurisdiction  in  the  district  in  which  the 
deceased  had  his  domicile,  or,  if  he  had  none,  in  the  district  in  which 
he  died,  or  to  one  of  the  judges  of  such  court,  or  to  the  prothondtary 
of  the  district.  The  court,  or  judge,  or  the  prothonotary,  receives 
the  depositions  in  writing  and  under  oath  of  witnesses  competent  to 
give  evidence,  and  these  depositions  remain  affixed  to  the  original 
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will,  together  with  the  judgment,  if  it  have  been  rendered  out  of 
court,  or  a  certified  copy  of  it,  if  it  have  been  rendered  in  court. 
Parties  interested  may  then  obtain  certified  copies  of  the  will,  the 
proof  and  the  judgment,  which  copies  are  authentic  and  give  effect 
to  the  will  until  it  is  set  aside  upon  contestation. 

K  the  original  of  the  will  be  deposited  with  a  notary,  the  court 
or  judge,  or  the  prothonotary,  causes  such  original  to  be  delivered  up. 
— Alnutt,  on  Wills,  618 ;  41  Geo.  Ill,  c.  4,  8.  2  ;  0.  S.  L.  C,  c.  34,  s.  3  ; 
Weatherly,  Gwide  to  probate,  323 ;  Pothier,  Don.  test,  300 ;  8  Encycl. 
irUtJiod.,  26  ;  6  Brillon,  p.  661,  n.  176  ;  2  Stephen,  193 ;  Lovelass,  on 
Wills,  391,  417  ;  Dorion  &  Dorion,  Jugt.  in  appeal,  1861 ;  C.  N.,  1007. 
[IL  351.] 

DECISIONS  : — 1.  If  a  paper  writing,  contained  in  a  sealed  envelope,  pur- 
porting  to  contain  an  holograph  will,  be  opened  by  a  notary  public  and  retained 
by  him  after  the  decease  of  the  testator,  such  notary  cannot  keep  it  on  record 
in  his  office,  but  must  produce  the  same  before  a  judge  that  probate  may  be 
made,  and  the  will  is  then  to  remain  deposited  with  the  records  of  the  Court  of 
Emg*s  Bench. — A  notary  public  has  no  authority  to  unseal  an  holograph  will 
unless  in  the  presence  and  by  the  order  of  a  judge. — An  holograph  will  of  personal 
and  moveable  property  is  valid,  by  the  law  of  England,  and  probate  may  be  made 
thereof  according  to  the  Prov.  Stat  41  Geo.  Ill,  c.  4. — ^E.  B. — Ex  parte  Grant. 
Stuart's  Rep.,  p.  60. 

2.  A  will  which  is  intelligible  although  very  ungrammatical  and  incorrectly 
spelt,  is  nevertheless  valid — C.  R. — Robert  vs  Dorion,  3  L.  C.  J.,  pp.  12,  21. 

3.  Le  mode  et  la  preuve  d'un  testament  verbal  ou  nuncupatif  anglais,  n*est 
pas  r6gi  par  les  lois  fran9ai8es,  ni  quant  k  sa  confection,  ni  quant  4  la  preuve  ou 
verification  tprohate)  qui  doit  en  dtre  faite. — Privy  Goitnoil. — Migneault  d:  Malo,  3 
R.  L.,  p.  606,  16  L.  C.  J.,  p.  288, 4  P.  C.  App.,  p.  123. 

4.  A  judge  of  the  Superior  Court  for  Lower  Canada  at  Montreal  has  no 
jurisdiction  either  to  receive  the  affidavit  of  the  subscribing  witness  to  a  will  or 
to  grant  probate  thereof,  it  appearing  that  the  testator  died  in  the  district  of 
Beaohamois  and  application  must  be  made  to  a  judge  or  the  prothonotary  of  the 
Court  within  the  district  of  Beauharnois. — Badglbt,  J. — Ex  parte  Sweet,  10  L.  C. 
R.,  p.  451. 

5.  In  an  action  against  executors  it  appeared  that  the  deceased,  on  the  4th 
September  I860;. being  then  on  his  death  bed  and  having  made  his  will  in  March 
previous,  stated  to  his  secretary  among  other  things  that  he  was  a  dying  man  and 
requested  him  to  write  certain  bank  cheques  payable  to  certain  persons  whom 
he  nanled  and  to  whom  he  desired  to  give  a  token  of  his  regard,  and  he  then 
signed  the'  cheques  so  written,  which  cheques  remained  in  the  possession  of  the 
secretary  until  after  hia  death.  An  action  was  brought  by  the  plaintifi,  an  epis- 
copal clergyman  in  the  parish  where  the  deceased  resided,  to  recover  the  amount 
of  one  of  the  cheques  made  in  his  favor  for  $1000,  which  had  been  presented  at 
the  bank  where  it  was  made  payable  and  had  been  protested  for  non-payment 
Meld,  that  the  plaintiff  was  not  iBntitled  to  recover  as  upon  a  don  manuel  but 
that  the  cheque  was  valid  and  effectual  as  a  testamentary  bequest  or  disposition 
— Q.  K^ColvUle  V8  Flanagan,  14  L.  C.  R.,  p.  329. 
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958*  The  heir  of  the  deceased  need  not  be  summoned  to  the 
probate  thus  made  of  the  will,  except  it  is  so  ordered  in  peurticular  cases. 

The  functionary  who  takes  the  probate  takes  cognizcuice  of  all 
that  relates  to  the  will. 

The  probate  of  wills  does  not  prevent  their  contestation  by  per- 
sons interested. — Alnutt,  loc.  cit ;  Weatherly,  1 ;  1  Jarman,  22-3 ;  1 
Greenleaf,  §  518,  2  do.,  §§  691,  692,  344.     [II.  353.] 

DECISION: — By  the  uninterrupted  practice  and  usage  of  the  Canadian 
CourtB  since  1801,  the  grant  of  probate  is  not  of  that  binding  and  conclusive 
character  which  attaches  to  it  in  England,  and  does  not  prevent  the  heirs  from 
impugning  the  validity  of  a  will  in  their  defence  to  an  action  brought  by  a 
legatee  under  the  will. — A  testamentary  paper  unfinished  and  unexecuted,  but 
proved  to  contain  the  testator's  intentions,  will  be  held  valid,  if  it  be  shown 
satisfactorily  that  the  fact  of  its  not  being  completed  was  due  to  some  cause 
other  than  the  testator's  abandonment  of  his  intentions,  as  for  instance,  his 

sudden  death  while  the  paper  was  being  written  from  dictation ^The  law  which 

introduced  into  Canada  the  English  law  as  to  wills  must  be  considered  as  having 
introduced  it  with  all  its  incidents,  and  therefore  with  the  admissibility  of  oral 
evidence.— Peivt  Council. — Migneault  <fc  Maloj  16  L.  C.  J.,  p.  288,  3  R.  L.,  p.  606, 
4  P.  C.  App.,  p.  123. 

859«  The  acknowledgment  of  a  will  by  the  heir  or  by  any 
interested  person  has  its  effect  against  him,  as  regards  his  right  to 
contest  its  validity  subsequently,  but  does  not  prevent  the  probate 
and  the  depositing  of  the  will  with  the  prothonotary  in  the  proper 
manner,  in  so  far  as  concerns  other  parties  interested. — C.  S.  L.  C, 
c.  37,  s.  25,  §  2 ;  Lovelass,  on  WilU,  418.     [11.  353.] 

860*  When  the  minute  or  the  original  of  a  will  has  been  lost 
or  destroyed  by  a  fortuitous  event,  after  the  death  of  the  testator,  or 
has  been  withheld  without  collusion,  by  an  adversary  or  by  a  third 
party,  the  will  may  be  proved  in  the  manner  provided  in  such  case 
for  other  acts  and  writings  in  the  title  Of  Obligations. 

If  the  will  have  been  destroyed  or  lost  before  the  death  of  the 
testator  without  the  fact  ever  having  come  to  his  knowledge,  it  may 
be  proved  in  the  same  manner  as  if  the  accident  had  occurred  after 
his  death. 

If  the  testator  knew  of  the  destruction  or  loss  of  the  will  and 
did  not  provide  for  such  destruction  or  loss,  he  is  held  to  have  revoked 
it,  unless  he  subsequently  manifests  his  intention  of  maintaining  its 
provisions.— C.  C.  51,  1217,  1218,  1219,  1233;  Troplong,  n.  2108; 
Lovelass,  on  Wills,  342,  350 ;  C.  S.  L.  C,  c.  37,  sec.  25,  §  2.  [11.  353.] 

DECISION  :-^  For  an  essay  on  <<  Lost  Wills,"  see  9  L.  N.,  p.  69. 
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861*  In  cases  where;  in  conformity  with  the  preceding  article,  a 
non-produced  will  may  be  judicially  proved,  a  probate  of  it  may 
also  be  obtained,  upon  petition  to  that  effect  and  positive  proof  both 
of  the  facts  which  justify  such  a  proceeding  and  of  the  contents  of  the 
will.  In  such  case  probate  of  the  will  is  held  to  be  established  ac- 
cording to  the  proof  deemed  sufficient,  and  to  whatever  modifications 
may  be  found  in  the  judgment. — Weatherly,  86-7-8  ;  Alnutt,  136  ;  2 
Greenleaf,  §§  688,  a.  693 ;  1  Jarman,  136.    [II.  355.] 

802«  The  sufficiency  of  one  witness  applies  to  the  probate  and 
proof  of  wills,  even  of  those  lost  or  destroyed,  if  the  court  or  judge  be 
satisfied.— Alnutt,  170;  2  Greenleaf,  §  694.     [H.  355.] 

SfiCTION  IV. — OF  LEGACIES. 

§  1.  Of  legacies  in  general. 

863.  Testamentary  dispositions  of  property  constitute  legacies, 
either  universal,  or  by  general  title,  or  by  particular  title. — Domat, 
Legs,  sec  1,  n.  1 ;  Quyot,  Legs,  401 ;  Pothier,  Test,  315  ;  C.  C.  840 ;  C. 
N.,  1002, 1004.     [II.  355.] 

804.  The  property  of  a  deceased  person  which  is  not  disposed 
of  by  will,  or  concerning  which  the  dispositions  of  his  will  are  wholly 
without  efiect,  remains  in  his  abintestate  succession,  and  passes  to  his 
lawful  heirs. — Domat,  Test,  tit.  1,  sec.  9,  n.  15,  Legs,  tit.  2 ;  Guyot 
loc.  cit ;  Lovelass,  394.     [II.  355.] 

865.  When  a  legacy  made  subject  to  another  legacy  lapses,f  rom 
a  cause  dependent  upon  the  legatee,  the  legacy  to  which  it  is  thus 
subject  does  not  therefore  lapse,  but  is  deemed  to  form  a  distinct  dis- 
position, charged  upon  the  heir  or  legatee  to  whom  the  lapsed  legacy 
accrues. — 2  Bourjon,  328,  and  authorities  there  cited ;  Pothier,  Test, 
375-6  ;  Guyot,  Ligatavre,  75-6.     [n.  355.] 

806*  The  legatee  may  always  repudiate  the  legacy  so  long  as 
he  has  not  accepted  it.  The  acceptance  may  be  either  express  or 
implied.  Acceptance  may  be  implied  from  the  same  acts  as  in  abin- 
testate successions.  The  right  to  accept  a  legacy,  not  previously  repu- 
diated, passes  to  the  heirs  and  other  legal  representatives  of  the 
legatee,  in  the  same  manner  as  heritable  rights  derived  from  the  law 
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alone. — 2  Bourjon,  326-7 ;  Pothier,  Don.  Teat,  397 ;  Guyot,  Ligaiaire, 
55,  56,  60.     [II.  355.] 

SOT.  Tutors  and  curators  may  accept  legacies,  subject  to  the 
same  restrictions  as  in  the  case  of  abintestate  successions. 

The  capacity  of  minors  and  of  persons  interdicted  for  prodigality, 
to  accept  legacies  for  themselves,  is  governed  by  the  rules  established 
for  the  acceptance  of  successions. — Guyot,  L^ataire,  57.     [II.  355.] 

868.  Accretion  takes  place  in  favor  of  the  legatees  in  the  case 
of  lapsed  legacies,  when  such  legacies  are  made  in  favor  of  several 
persons  jointly. 

They  are  held  to  be  so  made  when  they  are  created  by  one  and 
the  same  disposition  and  the  testator  has  not  assigned  the  share  of 
each  colegatee  in  the  thing  bequeathed.  Directions  given  to  divide 
the  thing  jointly  disposed  of  into  equal  aliquot  shares,  do  not  prevent 
accretion  from  taking  place. 

The  legacy  is  also  presumed  to  be  made  jointly  when  a  thing 
which  cannot  be  divided  without  deterioration  is  bequeathed  by  the 
same  act  to  several  persons  separately. 

The  right  to  accretion  applies  also  to  gifts  inter  vivos  made  in 
favor  of  several  persons  jointly,  when  some  of  the  donees  do  not  ac- 
cept.— Domat,  Test,  tit.  1,  soc.  9 ;  2  Bourjon,  339  et  seq. ;  Pothier, 
Don.  test,  406 ;  Troplong,  Don.,  n.  1789  ;  C.  N.,  1044,  1045.  [II.  355 
to  357.] 

DECISIONS  : — 1  Qu'il  n'y  a  pas  d'accrolssement  dans  les  donations  entrevife 
lorsque  la  propri6t6  est  donn^e ;  et  que  mSme  dans  les  legs,  il  n'y  a  accroissement 
qu'en  autant  que  le  testateur  n'a  pas  assign^  k  chaque  l^gataire  sa  part  dans  la 
chose  16gu6e.--Q.  B^^McDonald  A  Doddy  30  L.  C.  J.,  p.  69. 

2  See  also  case  noted  at  C.  C,  1276.— Q.  B Dubois  S  Boucher,  3  Q.  B.  R., 

p.  241. 

3.  Accretion  in  matters  of  legacy  takes  place  according  to  the  wish  of  the  testa- 
tor,  as  manifested  in  his  will,  as  a  consequence  of  the  power  to  dispose  of  property 
by  will.  Article  868  C.  C,  does  not  confer  the  right  to  establish  accretion,  but 
merely  defines  the  cases  in  which  the  testator  is  presumed  to  have  intended  it  to 
take  place. — Andrews,  J. — Denis  vs  Cloutierj  14  Q.  L.  R.,  p.  115. 

809.  A  testator  may  name  legatees  who  shall  be  merely  fidu- 
ciary or  simply  trustees  for  charitable  or  other  lawful  purposes  with- 
in the  limits  permitted  by  law ;  he  may  also  deliver  over  his  pro- 
perty for  the  same  objects  to  his  testamentary  executors,  or  effect 
such  purposes  by  means  of  charges  im  posed  upon  his  heirs  or  legatees. 
— 2  Ricard,  Subst,  part.  1,  n.  753,  and  consequence  of  unrestricted 
freedom  of  wills ;  Thev.  d'Ess.  (Can.  Ed.)  p.  163.  [II.  357.] 
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AmeTidment : — See  the  Act  intituled  "  An  Act  respecting  Trusts." 
-Q.  42-43  Vict.,  cap.  29. 

See  also  the  Act  intituled  "  An  Act  to  amend  the  Act  respecting 
"  Trusts  and  the  Act  defining  the  investments  to  be  made  by  admi- 
"  nistrators."— Q.  46  Vict.,  cap.  24. 

DECISIONS : — 1.  The  bequest  of  a  sum  of  money  to  trustees,  for  the  benefit 
of  a  corporation  not  in  esse  but  in  apparent  expectancy,  is  not  to  be  considered  a 
lapsed  legacy. — In  a  similar  bequest,  to  be  applied  towards  def rajring  the  expense 
to  be  incurred  in  the  erection  and  establishment  of  a  university  or  college  upon 
coDdition  that  the  same  be  erected  and  established  within  ten  years  from  the 
testator's  decease,  such  condition  is  accomplished  if  a  corporate  and  political  ex- 
istence be  given  to  such  university  or  college  by  letters  patent  emanating  from 
the  Crown,  although  a  building  applied  to  the  piu*pose  of  such  university  or 
college  may  not  have  been  erected  within  that  period  of  time —  Court  of  Appbaui. 
Desrivitres  d:  Eichardson,  Stuart's  Rep.,  p.  218. 

2.  A  devise  of  real  estate  to  a  corporation  upon  condition  that  it 
should,  within  the  period  of  ten  years,  erect  and  establish,  or  cause  to  be  erected 
and  eetablishedy  upon  the  said  estate,  an  university  or  college : — Held,  that  the 
words  erect  and  establish,  etc.,  extend  only  to  the  erection  or  establishment  of 
the  corporation  or  body  politic,  forming  the  university  or  college,  and  not  to  the 
erection  of  a  building  in  wliich  the  university  or  college  is  to  be  established. — 
The  condition  of  a  devise  to  the  Royal  Institution  for  the  Advancement  of  Learn- 
ing, that  it  should,  within  ten  years,  cause  to  be  erected  and  established  an  uni- 
versity or  college,  bearing  the  testator's  name,  is  accomplished,  if  an  univer- 
sity of  royal  and  not  of  private  foundation,  be  erected  and  established  within  that 
period.— Court  of  Appeals. — Royal  Institution  for  the  Advancement  of  Learning 
S  Desrivi^eSf  Stuart's  Rep.,  p.  224. 

3.  A  bequest  in  trust  is  valid  in  Lower  Canada.— C.  R — Freligh  vs  Seymour, 
5  L.  C.  R.,  p.  492. 

4.  See  case  noted  in  full  at  C.  C.  838. — Prtvy  Council. — Abbott  &  Fraser,  20 
L.  C.  J.,  p.  197. 

STO.  Payment  made  in  good  faith  to  the  ostensible  heir,  or  to 
a  legatee  who  is  in  possession  of  the  succession,  is  valid  against  the 
heirs  or  legatees  who  present  themselves  afterwards ;  saving  the 
recourse  of  the  latter  against  him  who  has  received  without  a  right 
to  do  so. — C.  C.  1145  ;  Dargentr6,  sur  410  ;  Bretagne,  glos.  3,  n.  1 ; 
Pothier,  Obi,  503  ;  7  TouL,  nn.  26,  29.  [II.  357.] 

H71*  Fruits  and  interest  arising  from  the  thing  bequeathed 
accrue  to  the  benefit  of  the  legatee  from  the  time  of  the  death  of  the 
testator,  when  the  latter  has  expressly  declared  in  the  will  his 
intention  to  that  effect. 

life-rents  or  pensions,  bequeathed  by  way  of  maintenance,  also 
begin  from  the  date  of  the  testator's  death. 
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In  all  other  cases,  fruits  and  interest  do  not  accrue  until  they  are 
judicially  demanded,  [or  until  the  debtor  of  the  legacy  is  put  in 
default.]— jf  L.  23,  de  leg.  et  fid. ;  Ricard,  part  2,  n.  99 ;  2  Bourjon, 
334-5  ;  Pothier,  Don.  Teat,  382  ;  Bacquet,  c.  8,  n.  25 ;  C.  N.  1016. 
[XL  363,  III.  379.] 

DECISION  : — ^The  only  oondition  on  which  interest  can  be  claimed  on  special 
legacies  was  when  a  judiciiJ  demand  had  been  made,  from  the  date  of  which  de- 
mand interest  would  run. — ^Dat  &  Mohdblbt,  JJ. — Torrance  vs  TorraneCfM.  C.  B. 
p.  119. 

872*  The  rules  concerning  legacies  and  the  presumptions  of  the 
testator's  intention,  as  well  as  the  meaning  ascribed  to  certain  terms, 
give  way  to  the  formal  or  otherwise  sufficient  expression  of  such 
intention,  given  in  another  sense  or  with  a  view  to  different  effecta 
The  testator  may  derogate  from  these  rules  in  all  that  is  not  contrary 
to  public  order,  to  good  morals,  to  any  law  containing  a  prohibition 
or  some  other  applicable  declaration  of  nullity,  or  to  the  rights  of 
creditors  and  third  persons. — Ricard,  Don.,  part  2,  n.  129  ;  2  Bourjon, 
353 ;  Domat,  Ted.,  tit.  1,  sec.  6,  n.  2.  [II.  357.] 

DECISIONS; — 1.  A  clause  in  the  will  of  a  testator  that  a  usufract  bequeathed 
by  him  in  favor  of  his  wife  should  cease  on  her  remarriage,  held  not  to  be  contra 
bonos  mores.'-C.  R. — Forsyth  vs  WilHams,  1  L.  C.  B.,  p.  102. 

2.  The  paramount  duties  of  Ck>urts  in  construing  wills  is  to  ascertain  and 
give  efifect  to  the  intention  of  the  testator  to  be  collected  from  the  whole  will  and 
not  from  any  particular  word  or  expression  which  may  be  contained  therein. — 
Privy  Ck)nNoiL.-.Jfar<th  S  Lee,  11  L.  G.  R,  p.  84;  14  Moore  P.  C.  Hep.,  p.  142. — 
Q.  B.-.9  L.  C.  R.,  p.  376. 

3.  When  two  wills,  exact  copies  of  each  other,  and  made  at  the  same  time, 
by  husband  and  wife,  contain  the  same  legacy,  the  legacy  is  only  payable  once. 
— ^Badolby,  J. — Clement  vs  Leduc,  1  L.  C.  J.,  p.  99. 

4.  A  bequest  of  a  farm  with  all  the  stock  and  implements  upon  it  is  a  spe- 
cial legacy ;  to  charge  the  legatee  under  such  a  bequest  with  the  debts  of  the 
deceased,  the  burden  of  proof  that  the  testator  had  no  other  estate  or  effects  is 
upon  the  plaintiff;  in  the  absence  of  such  proof,  parol  evidence  of  a  promise  hj 
the  legatee  to  pay  a  debt  due  by  the  testator  b  inadmissible. — ^C.  R  — Jtfc Jforttift 
vs  Oareau,  1  L.  C.  J.,  p.  286. 

5.  See  also  case  noted  at  C.  C.  831,  n.  7. — ^Pbivy  Counoil. — Eenaud  d:  (hiUUi 
dii  TourangeaUf  2  P.  G.  App.,  p.  4. 

6.  An  error  in  the  name  of  the  legatee  does  not  annul  the  disposition  of  the 
will  by  which  the  legacy  is  bequeathed,  when  the  person  intended  to  be  benefited 
is  indicated  beyond  reasonable  doubt.— Maokay,  J. — Lane  vs  Taylor j  4  L.  N^ 
p.  386. 

7.  With  regard  to  interpretation  of  wills,  see  also  case  noted  at  G.  G.  880 
and  1234.— Mathibu,  J. — DeSalaberry  vs  Faribault,  11  R  L.,  p.  621. 
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§  S.  Of  v/niversal  legacies  and  legacies  by  general  title. 

878.  Universal  legacies  are  testamentary  dispositions  by  which 
the  testator  gives  to  one  or  to  several  persons  the  whole  of  the  pro- 
perty he  leaves  at  his  death. 

L^acies  are  only  by  general  title  when  the  testator  bequeaths 
an  aliquot  part  of  his  property,  as  a  half,  a  third,  or  a  universality, 
such  as  the  whole  of  his  moveable  or  immoveable  property,  or  the 
whole  of  the  private  property  excluded  from  the  matrimonial  commu- 
nity, or  an  aliquot  part  of  any  such  whole. 

All  other  legacies  are  by  particular  title. 
The  exception  of  particular  things,  whatever  may  be  their  number 
or  value,  does  not  destroy  the  character  of  universal  legacies,  or  of 
legacies  by  general  title. — Domat,  Legs,  tit.  2  ;  Guyot,  Ldgataire,  42- 
3  ;  Pothier,  Test.,  315  ;  Proudhon,  Usuf.,  nn.  1025,  1844,  1845  ;  C.  C, 
780,  801  ;  1  Ricard,  part.  3  ;  n.  1527  ;  C.  N.,  1003, 1010.  [U.  357.] 

DECISION : — Bj  the  appointment  ander  the  will  of  a  person  named  as  resi* 
doary  legatee,  such  legatee  is  seized  of  the  estate  of  the  testator  after  the  death 
of  his  executors  and  is  entitled  to  recover  Bank  stock  held  in  the  name  of  the 
deceased  executors  and  also  the  dividends  on  such  stock. — Q.  B.^^Bank  of  Mont- 
real it  McDonnell,  14  L.  C.  B.,  p.  482. 

874*  The  legatee  has  the  same  delays  as  the  heir  to  make  an 
inventory  and  to  deliberate.  If  he  have  not  assumed  his  quality  within 
the  delays,  and  be  afterwajrds  sued  for  the  debts  or  charges  attached 
to  his  legacy,  he  is  not  freed  from  the  costs  by  his  renunciation  any 
more  than  the  heir  w^ould  be. — Consequence  of  assimilating  legatees 
to  heirs.  [H.  357.] 

DECISION  * — ^Des  h^ri tiers  poursuivis  pour  qu'un  jugement  soit  d6clar6 
ez^cutoire  contre  eux  peuvent  renoncer  k  la  succession,  mdme  le  jour  fix6  pour 
I'aadition,  s'ils  n*ont  pas  fait  acte  d'h6ritier,  mais  en  ce  cas  ils  paieront  lesfrais. — 
ToRRAAOB,  J. — Mulholland  vs  Halpin,  5  B.  L.,  p.  184. 

ST5.  The  liability  of  a  universal  legatee,  or  of  a  legatee  by  ge- 
neral title,  or  by  particular  title,  for  the  debts  and  hypothecs,  is  ex- 
plained in  the  title  Of  SiiccessioTis,  and,  in  certain  respects,  in  the 
present  section,  and  also  in  the  title  Of  Usufiruct  [II.  357.] 

DECISIONS : — 1.  Qu'une  partie  ddfenderesse  oondamn6e  comme  usuiruiti^re 
UDiverselle  de  son  mari  d6c6d^,  est  dans  la  mdme  condition  qu'un  16gataire  uni- 
versel  et  est  personnellement  obligee  au  paiement  de  la  condamnation. — Que  la 
donation  universelle  en  usufruit  par  oontrat  de  manage  est  une  donation  causa 
nu>rtis.^<i*  B.—Sudon  <fr  Painchaud,  24  L.  C.  J.,  p.  268. 

2.  Que  le  Idgataire  ou  donataire  universel  en  usufruit  est  tenu  personnelle- 
ment, vis-i-yis  des  cr6anciers,  des  dettes  de  la  succession;  mdme  des  capitaux,  et 
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que  la  contribution  aux  dites  dettes  par  les  nu-propri6taires,  dans  les  proportions 
fizzes  par  la  loi,  doit  etre  6tablie  entre  eux  et  Pusufruitier,  ne  regarde  pas  lea 
cr^anciers  et  n'emp^che  pas  leur  recours.  (G.  C.  474  &  735.)— TASOHBBBAUy  J. — 
Boileau  vs  Seers,  M.  L.  R.,  1  S.  C,  p.  239. 

876*  The  legatee  of  a  usufruct  bequeathed  as  a  universal  legacy, 
or  as  a  legacy  by  general  title,  is  personally  liable  towards  the  creditors 
for  the  debts  of  the  succession,  even  for  the  principal,  in  proportion  to 
what  he  receives ;  he  is  hypothecarily  liable  for  whatever  cldims  affect 
the  immoveables  included  in  his  share,  as  any  other  legatee  by  the  same 
title,  and  with  the  same  recourse.  The  valuation  is  made  proportion- 
ately between  him  and  the  proprietor  in  the  manner  and  according  to 
the  rules  set  forth  in  article  474.—^  L.  vZt,  De  uau,  et  usuf ;  Lacom- 
be,  vo.  Uaufruit,  sec.  2,  n.  15  ;  Guyot,  R6p.,  vo.  Usufmity  396  ;  Contrdy 
as  to  capital  sums,  the  commentators  upon  the  new  French  law.  See 
particularly  10  Demolombe,  nn,  523,  543,  604 ;  Proudhon,  UsufrwU, 
nn.  475, 1859, 1889.  [11. 357  to  359.] 

STT.  A  testator  may  change,  among  his  heirs  and  legatees,  the 
manner  and  proportions  in  which  the  law  holds  them  liable  for  the 
payment  of  the  debts  and  legacies,  without  prejudice  to  the  personal 
or  hypothecary  action  of  the  creditors  against  those  who  are  legally 
subject  to  the  right  claimed,  and  saving  the  recourse  of  the  latter 
against  those  upon  whom  the  testator  imposed  the  obligation. — 1  Ri- 
card,  part.  2,  nn.  18,  52,  306  ;  Guyot,  vo.  Ldgdtaire,  p.  100 ;  2  Ricard, 
Disp,  Gondity  n.  214.  [II.  359.] 

878.  [Universal  legatees  and  legatees  by  general  title  cannot, 
after  acceptance,  free  themselves  from  personal  liability  for  the  debts 
and  legacies  imposed  upon  them  by  law  or  by  the  will,  without 
having  obtained  benefit  of  inventory  ;  they  are  in  this  respect,  and  in 
all  that  concerns  their  administration,  the  rendering  of  their  account 
and  their  discharge  from  liability,  subject  to  the  same  rules  as  the 
heir,  and  to  the  obligation  of  resjistering. 

Legatees  by  particular  title  upon  whom  the  will  imposes  debts 
and  charges  of  uncertain  extent,  may,  in  the  same  manner  as  the  heir 
and  universal  legatee,  accept  only  under  benefit  of  inventory.] — 2  Bour- 
jon,  324-5  ;  Guyot,  vo.  LdgatairCy  94-5  ;  Ricard,  part.  3,  n.  1506,  1509, 
1517, 1519.  [IL  359.] 

H79.  The  creditors  of  a  succession  have  a  right  to  the  sepcura- 
tion  of  property  against  a  legatee  liable  for  a  debt,  in  the  same 
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maimer  as  against  an  heir,  for  the  portion  in  which  he  is  liable.— rC. 
S.  L  C„  c.  37,  s.  27,  §  3.— Consequences  of  C.  C.  891.  [11.  359.] 

§  3. — Of  legacies  by  poHicvlar  title. 

880*  The  debts  of  a  testator  must  in  all  cases  be  paid  in 
preference  to  his  legacies. 

Particular  legacies  are  paid  by  the  heirs,  or  universal  legatees,  or 
legatees  by  general  title,  each  in  the  proportion  for  which  he  is  liable, 
as  in  the  contribution  to  the  debts,  and  the  legatee  has  a  right  to 
demand  the  separation  of  property. 

If  the  legacy  be  imposed  upon  one  particular  heir  or  legatee,  the 
personal  action  of  the  legatee  by  particular  title  does  not  extend  to 
the  others. 

The  right  to  a  legacy  does  not  carry  with  it  a  hypothec  upon  the 
property  of  the  succession,  but  the  testator,  whatever  may  be  the  form 
of  the  will,  may  secure  it  by  a  special  hypothecation  requiring,  as 
r^ards  the  rights  of  third  parties,  that  the  will  be  registered. — Po- 
thier,  Don.,  353,  370-3 ;  2  Voet,  liv.  20,  n.  27  ;  Brillon,  vo.  Legs,  n.  112 ; 
C.  S.  L.  C,  c.  37,  ss.  1, 25  ;  Troplong,  Don.,  nn.  1793  and  notes,  1928-9 ; 
2  Bourjon,  323,  325  ;  C.  N.,  1017  ;  Thev.  d'Ess.  (Can.  Ed.),  pp.  24-26. 
pi.  359  to  361.] 

DECISIONS  : — I.  Que  les  or6anciers  d'une  suooession  insolvable  ont  droit 
d'etre  payds  de  leurs  cr^ances  sur  et  4  mdme  les  biens  de  la  succession  par  pr6- 
fl^renee  auz  Idgataires  particuliers  de  ces  biens. — Q.  B. — Banque  Ville  Marie  S 
Viger,  30  L.  C.  J.,  p.  143. 

2.  The  creditors  of  a  deceased  debtor  having  a  right  to  the  separation  of 
property  of  estate  from  that  of  heirs  and  legatees  (C.  0.  743),  particular  legatees 
can  only  obtain  the  immediate  pajrment  of  their  legacies  by  disinteresting  the 
creditors  or  by  giving  security. — Q.  B — Viger  S  Robitaillej  4  Q.  B.  R,  p.  372. 

3.  Qu'un  legs  particulier  fait  en  ces  termes : —  **  Je  donne  et  Idgue,  en  outre 
*^  4  la  dite  S.,  6pouse  du  dit  L.,  la  somme  de  $10,000  cours  actuel,  qui  lui  sera 
^  pay^  par  mon  l^gataire  universel  ci-apr^  nomm€,  $4,000  en  parts  de  la  Banque 
"  Jacques  Cartier,  $4;000  en  parts  de  la  soci6t6  de  Construction  Canadienne  de 
^  Montr^ali  $1,000  en  parts  de  la  Banque  du  Peuple,  $500  en  parts  de  la  Banque 
^  d'Hochelaga  et  $500  en  obligations  solvables,  de  celles  qui  se  trouveront  dans 
'  ma  succession  au  moment  de  mon  d§c^Sy  ou  en  argent  courant,  au  ohoix  de, 
«  mon  dit  l^gataire  universel,"  est  valablement  acquitt6  par  le  transport  d'actions 
indiqu6es  dans  le  legs,  k  la  valeur  nominale  des  actions,  et  que  le  l^gataire  uni- 
yersel  n'est  pas  tenu  de  donner  k  la  l^gataire  particulidre,  la  difi^renoe  entre  la 
valeur  r6elle  de  $10,000  et  la  valeur  v6nale  des  dites  actions  ou  parts  de  banques, 
mais  que  le  l^gataire  universel  est  tenu  de  payer  en  parts  de  banques  ou  en 
argent,  de  sorte  que,  s^l  n'y  a  pas  assez  dans  la  succession  de  parts  de  banque 
indiqu^es  dans  le  testament,  il  doit  parfaire  le  legs  en  argent — ^M athibu,  J. — De- 
Salaberty  vs  Faribaulif  11  R.  L,  p.  621. 
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A81*  [The  bequest  of  a  thing  which  does  not  belong  to  the  tes- 
tator, whether  he  was  aware  or  not  of  another's  right  to  it,  is  void, 
even  when  the  thing  belongs  to  the  heir  or  legatee  charged  with  the 
payment  of  it. 

The  legacy  is  however  valid,  and  is  equivalent  to  the  charge  of 
procuring  the  thing  or  of  paying  its  value,  if  such  appear  to  have 
been  the  intention  of  the  testator.  In  such  case,  if  the  thing 
bequeathed  belong  to  the  heir  or  the  legatee  charged  with  the  payment 
of  it,  whether  the  fact  was  known  or  not  to  the  testator,  the 
particular  legatee  is  seized  of  the  ownership  of  his  legacy.]  1  Ricard, 
part  3,  n.  282-4-5,  291  et  seq. ;  2  Bourjon,  351-2 ;  Pothier,  Teat,  363-5 ; 
Lacombe,  Legs,  part  2,  s.  2  ;  2  Despeisses,  pi.  288  et  seq.,  nn.  3,  4 ; 
C.  N.,  1021.   [11.361.] 

882*  [If  the  thing  bequeathed  belonged  to  the  testator  for  a 
part  only,  he  is  presumed  to  have  bequeathed  only  the  part  which 
belonged  to  him,  even  when  the  remainder  belongs  to  the  heir  or 
principal  legatee,  unless  his  intention  to  the  contrary  is  manifest] 

The  same  rule  applies  to  the  bequest  made  by  one  of  the  consorts 
of  a  thing  belonging  to  the  community ;  saving  the  right  of  the 
legatee  to  the  whole  of  the  thing  bequeathed  under  the  circumstajices 
enumerated  in  the  title  concerning  marriage  covenants,  and  generally 
in  the  case  of  the  following  article. — Bicard,  part.  3,  nn.  282-4-5,  291 
et  seq. ;  2  Bourjon,  351-2 ;  Pothier,  Teat  363-4-5  ;  Lacombe,  vo.  Legs, 
part.  2,  s.  2  ;  2  Despeisses,  p.  288  et  seq.,  nn.  3.  4 ;  C.  N.,  1021.  [II.  361.] 

DECISION  : — A  devise  by  the  husband  of  the  share  of  the  coDOjnumty 
belonging  to  his  wife,  under  a  condition  to  pay  her  a  life  rent,  is  valid  if  she  accept 
of  the  condition  attached  to  such  devise — Q.  B.— /?oy  &  Qagnon^  3  L.  C.  R,  p.  45. 

888.  [If  the  testator  since  the  making  of  the  will  have  become, 
wholly  or  in  part,  owner  of  the  thing  bequeathed,  the  legacy  is  valid 
as  regards  whatever  remains  in  his  succession,  nothwithstanding  the 
provisions  contained  in  the  preceding  article ;  excepting  the  case  in 
which  the  thing  remains  in  the  succession  only  by  reason  of  the 
nullity  of  a  subsequent  voluntary  alienation  of  it  by  the  testator.] 
C.N.,  1021.    [11.363.] 

894.  When  a  legacy  by  particular  title  comprises  a  universality 
of  assets  and  liabilities,  as  for  example  a  certain  succession,  the  legatee 
of  such  universality  is  held  personally  and  alone  for  the  debts 
connected  with  it,  without  prejudice  to  the  rights  of  the  creditors 
against  the  heirs  and  universal  legatees,  or  legatees  by  general  title. 
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who  have  their  recourse  against  the  particular  legatee. — Proudhon, 
UmfruU,  nn.  1025  et  seq.,  1845  et  seq.     [II.  363.] 

SSfi*  In  the  case  of  insufficiency  of  the  property  of  the  succes- 
sion or  of  the  heir  or  legatee  liable  for  the  payment,  the  legacies 
entitled  to  preference  are  paid  iirst,  and  the  remainder  is  then  divided 
rateably  among  the  other  legatees  in  proportion  to  the  value  of  their 
respective  legacies.  Legatees  of  a  certain  and  determinate  object 
take  it  without  being  bound  to  contribute  to  the  payment  of  the 
other  legacies  which  have  no  preference  over  theirs. — Ricard,  part.  3, 
a  1530;  2  Bourjon,  322-3-4-5  ;  Pothier,  Don.  testy  352  et  seq. ;  Guyot, 
Ugataire,  85,  96, 100.  [IL  363.] 

DECISION: — In  the  present  cases  there  were  sufficient  assets  in  the  estate 
to  pay  the  legacies.  A  case  of  facts. — Q.  B.— ^ei^man  i:  Newman^  3  Q.  B.  Ry 
p.  137. 

880«  To  obtain  the  reduction  of  particular  legacies,  the  creditors 
must  first  have  discussed  the  heir  or  legatee  who  is  personally  bound, 
and  have  availed  themselves  in  time  of  the  right  to  separation  of 
property. 

The  creditors  exercise  this  reduction  against  each  of  the 
particular  legatees  for  a  share  only,  in  proportion  to  the  value  of  his 
legacy,  but  the  particular  legatees  may  free  themselves  by  giving  up 
the  particular  legacies  or  their  value. — Authorities  under  the  preced- 
ing article.  [II.  363.] 

DECISION : — Le  cr^ancier  d'un  testateur  qui  a  discutS  les  biens  de  la  succes- 
don,  sans  avoir  kiJk  pay6,  pent  poursuivre  un  16gataire  particulier  d*un  immeuble, 
pour  qu'il  soit  tenu  de  le  rapporter  et  de  le  d^laisser  en  justice,  si  mieux  il  n'aime 
payer  la  cr6ance  du  demandeur.— En  ce  cas  le  d6fendeur  qui  a  fait  des  impenses 
pour  lesquelles  11  a  une  cr^ance  privil^giSe  sur  rimmeuble  dent  on  lui  demande 
le  delaissementy  n*a  pas  le  droit  de  retenir  rimmeuble  jusqu*^  ce  qu*il  ait6t^  pay6 
de  ses  impenses,  mais  il  pent  exercer  sa  cr^ance  privilegiee  sur  le  prix  de  I'im- 
meuble  qui  devra  Stre  vendu  sur  un  curateur  au  delaissement,  dans  le  cas  oCi  le 
d6fendeur  ne  se  pr^vaudrait  pas  de  Poption  qui  lui  est  offerte  de  payer  la  cr^ance 
do  demandeur Q.  B. — Matte  ds  Laroche,  8  R.  L.,  p.  517. 

SSVm  Creditors  of  the  succession,  in  the  case  of  reduction  of 
particular  legacies,  have  a  preferable  right  to  the  thing  bequeathed, 
over  the  creditors  of  the  legatee,  as  in  the  case  of  separation  of  pro- 
perty. 

A  particular  legatee  suffering  such  reduction  has  his  recourse 
against  the  heirs  or  legatees  who  are  personally  liable,  and  is  sub- 
stituted by  law  in  all  the  rights  of  the  creditor  thus  paid. — Guyot, 
Ldgatavre,  97  ;  2  Bourjon,  323,  232-3.    [IL  363.] 
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HHHm^  When  an  immoveable  bequeathed  has  been  increased  by 
further  acquisitions  of  property,  the  property  thus  acquired,  even  if 
it  be  contiguous,  is  not  deemed  to  form  part  of  the  legacy,  unless 
from  its  destination  and  the  circumstances  it  may  be  presumed  that 
the  testator  intended  it  to  form  a  mere  dependency,  constituting  with 
the  immoveable  bequeathed  but  one  and  the  same  property. 

Buildings,  embellishments  and  improvements  are  deemed  to  be 
adjuncts  of  the  thing  bequeathed. — Pothier,  Don,  test,  379  ;  2  Bour- 
jon,  338 ;  1  Th6v.-Dess.,  Diet  dw  Dig.,  494 ;  C.  N.,  1019.    [XL  363.] 

889.  [K  before  or  since  the  will,  the  immoveable  bequeathed 
have  been  hypothecated  for  a  debt  of  the  testator  remaining  still  due, 
or  even  for  the  debt  of  a  third  person  whether  it  was  known  or  not 
to  the  testator,  the  heir,  or  the  universal  legatee,  or  the  legatee  by 
general  title  is  not  bound  to  discharge  the  hypothec,  unless  he  is 
obliged  to  do  so  by  the  will.] 

A  usufruct  establised  upon  the  thing  bequeathed  is  also  borne 
without  recourse  by  the  particular  legatee.  The  same  rule  applies  to 
servitudes. 

If  however  the  hypothecary  debt  of  a  third  person,  of  which  the 
testator  was  ignorant,  affect  at  the  same  time  the  particular  legacy 
and  the  property  remaining  in  the  succession,  the  benefit  of  division 
may  reciprocally  be  claimed.—;^  L.  57,  L.  69,  §  3,  cfe  legatia  et  Jidei, 
lib.  1 ;  2  Bourjon,  332 ;  Pothier,  Don.  teat,  377 ;  Guyot,  L^gat.,  97 ; 
C.  N.,  1020.     [II.  365.] 

DECISIONS : — 1.  When  a  testator  does  not  expressly  direct  a  particular 
legatee  to  discharge  a  hypothec  on  an  immoveable  devised  to  him,  article  889 
C.  C.  does  not  bear  the  interpretation  that  such  particular  legatee  is  liable  for  the 
payment  of  such  hypothecary  debt,  without  recourse  against  the  heir  or  the 
universal  legatee. — Supreme  Court — Harrington  ds  Corscj  9  S.  C.  R.,  p.  412,  28 
L.  C.  J.,  p.  139,  6  L.  N.,  p.  138,  7  L.  N.,  p.  408,  C.  D.,  p.  531— Q.  B 5L.  N.,p.l48, 

2.  Que  le  16gataire  particulier,  en  Pabsence  de  demande  de  reduction  par 
les  cr^anciers  du  testateur,  n'est  ni  tenu  ni  oblig6  au  paiement  des  dettes  de 
celuici,  pas  mSme  de  celles  dues  par  hypothdques  sur  les  immeubles  k  lui l^gues, 
et  que  le  l^gataire  universel  est  seul  tenu  et  oblig^  au  paiement  des  dites  dettes. 
—(i  B. — PenUson  <k  FenissoUf  9  Q.  L.  R.,  p.  122. 

800.  A  legacy  made  in  favor  of  a  creditor  is  not  deemed  to  be 
in  compensation  of  his  claim,  nor  that  in  favor  of  a  servant  in  com- 
pensation of  his  wages. — ff  L.  28,  L.  29,  de  legatis  et  fidei ;  Ricard, 
part.  2,  n.  168 ;  2  Bourjon,  360 ;  Guyot,  Ligataire,  102-3 ;  C.  N., 
1023.     [II.  365.] 

DECISIONS : — 1.  The  legacy  in  usufruct  by  a  man  to  his  wife  does  not  make 
the  latter  lose  her  recourse  against  her  husband  or  his  heirs  for  reprises  maiirim^ 
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niales  and  oonfuBion  does  not  exist  in  such  case. — ^Q.  B. — MSnidier  &  Gauthierj 
16L.aR.,p.  181. 

2.  When  a  creditor  leaves  a  legacy  to  a  debtor,  the  presumption  is  that  he 
intends  the  amount  of  the  bequest  to  be  paid  without  deduction  of  the  debt*— 
Babolbt,  J. — MacBean  is  DalrymplCf  1  L.  C.  L.  J.,  p.  62. 

3.  Le  16gataire  d*une  somme  annuelle,  de  la  nature  d'aliments,  qui  doit  lui 
etre  payable  jusqu'au  partage  d^finitif  de  la  succession,  peut  refuser  de  compen- 
86r  cette  somme  annuelle  avec  ce  qu'il  doit  &  la  succession — En  tel  cas,  le  rap- 
port de  ce  qu41  doit  &  la  succession  ne  doit  se  faire  que  lors  du  partage  d6finitif 
de  oette  succession. — Pbiyt  Council. — Muir  vs  Muivj  5  R.  L.,  p.  637,  5  P.  C. 
App.|  p.  66. 

§  4.     Of  the  seizin  of  legatees. 

891.  Legatees  by  whatever  title,  are,  by  the  death  of  the  tes- 
tator, or  by  the  event  which  gives  effect  to  the  legacy,  seized  of  the 
right  to  the  thing  bequeathed,  in  the  condition  in  which  it  then  is> 
together  with  all  its  necessary  dependencies,  and  with  the  right  to 
obtfidn  payment,  and  to  prosecute  all  claims  resulting  from  the  legacy, 
without  being  obliged  to  obtain  legal  delivery. — C.  S.  L.  C,  c.  34,  s.  2. 
Thev.  d'Ess.  (Can.  Ed.)  p.  24.     [II.  365,  III.  379.] 

DECISIONS ; — 1-  An  executor,  after  the  expiration  of  his  executorship  and 
account  rendered,  cannot  be  sued  en  dilivrance  de  legs, — Q.  B. — GotroH  <k  Cor- 
rivaux,  1  R.  de  L.,  p.  379. 

2.  When  the  testator  by  his  will  disposes  of  the  whole  of  his  estate  and  suc- 
cession and  leaves  legacies  to  his  heirs,  it  is  not  necessary  for  them  to  renounce 
his  succession;  and  their  action  en  dilivrance  must  be  brought  against  the 
executor  of  the  will,  whose  duty  it  is,  if  there  be  other  heirs,  to  call  them  into 
the  suit. — E.  B. — Geaseron  vs  Canacj  1  K.  de  L.,  p.  379. 

3.  The  debtor  sued  by  the  heir  of  his  creditor  cannot  oppose  in  his  own 
name  to  such  demand  a  will  of  the  creditor  bequeathing  this  debt  to  a  third 
party,  notwithstanding  the  notice  given  to  the  said  debtor  by  the  executor  that 
he  would  demand  such  bequest.  In  such  case,  in  the  absence  of  d^ivrance  de 
legs,  the  heir  may  receive  the  amount  of  the  debt  and  give  therefor  a  good  and 
valid  discharge. — C.  R. — Deneau  vs  Froihingham,  3  L.  C.  R.,  p.  145. 

4.  Since  the  passing  of  the  Act  41  Geo.  Ill,  cap.  4,  the  dSlivrance  de.legs 
required  by  the  French  law  under  the  operation  of  the  Coutume  de  Paris  has 
ceased  to  be  necessary. — Q.  B. — Blanchet  &  Blanchet,  1 1  L.  C.  R.,  p.  204. 

5.  L'eflfet  d'un  legs  universel  est  tel  qu'aucune  demande  en  d61ivrance  de 
legs  n'est  necessaire. — C.  R. — Robert  vs  Dorion,  3  L.  C.  J.,  p.  12. 

6.  Aucune  action  en  d61ivrance  de  legs  centre  les  h^ritiers  d'un  testateur  ne 
peut  ^tre  port6e,  ou  est  n6cessaire,  si  le  testateur  a  dispose  de  toutes  ses  pro- 
propriet^s  par  testament — Q.  B Wehh  &  Hall^  15  L.  C.  R.,  p.  172. 

7.  The  usufructuary  and  not  the  person  who  has  the  nue  propriSl^  must  sue 

to  recover  the  legacy  from  the  dStenteur — C.  R Kimher  vs  Judahj  M.  L.  R.,  2 

&  C,  p.  86. 

8.  An  usufructuary  who  does  not  allege  either  that  she  is  in  possession  of 
the  usufruct  or  that  she  has  made  an  inventory  as  required  by  article  463  C.  C, 
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cannot  by  an  action  recover  a  debt  due  to  the  estate  of  which  she  has  been  left 
the  usufruct — C.  R — Ahercromhy  va  Chahot^  7  Q.  L.  R.,  p.  371. 

9.  Joint  usufructuaries  of  shares  in  a  Bank  can  sue  the  Bank  direct  for  their 
dividends,  without  being  obliged  to  cause  the  executors  of  the  will  constituting 
the  usufrnct  to  intervene. — ^C.  R — ^Tasohbreau,  J.,  loq^, — Chray  vs  Quebec  Banhj  5 
Q.  L.  R.,  p.  94. 

10.  Que  les  ex6cuteurs  testamentaires  seuls,  et  non  les  l§gataires  universels, 
sont  tenus  et  ont  le  droit  de  foumir  une  reddition  de  compte  a  des  l^gataires  i 
titre  universel  (C.  C.  918) — Q.  B — Tach4<k  Tach4y  14  R.  L.,  p.  257. 

11.  Where  the  Appellant  sought  to  have  her  proportion  of  certain  shares  in 
the  capital  stocks  of  the  bank,  respondents,  and  which  were  bequeathed  to  her 
by  will,  placed  in  her  own  name,  and  the  Respondents  refused  to  do  so  alleging 
that,  without  the  knowledge  and  consent  of  the  executors  and  trustees,  they 
could  not  legally  transmit  or  allow  to  be  transmitted  to  the  plaintiff  her  propor- 
tion of  the  said  shares,  the  Court  ordered  that  the  executors  and  trustees  afore- 
said be  brought  into  the  case  at  Appellant's  diligence  and  costs. — Q.  B. — 
Woolrich  is  Bank  of  Montreal,  28  L.  C.  J.,  p.  314. 

SECTION  V. — OF  THE  REVOCATION  AND  LAPSE  OF  WILLS  AND 

LEGACIES. 

H9ft.  Wills  and  legacies  cannot  be  revoked  by  the  testator 
except : 

1.  By  means  of  a  subsequent  will  revoking  them  either  expressly 
or  by  the  nature  of  its  dispositions  ; 

2.  By  means  of  a  notarial  or  other  written  act,  by  which  a  change 
of  intention  is  expressly  stated ; 

3.  By  means  of  the  destruction,  tearing  or  erasure  of  the  holo- 
graph will,  or  of  that  made  in  the  form  derived  from  the  laws  of 
England,  deliberately  effected  by  him  or  by  his  order,  with  the  inten- 
tion of  revoking  it ;  and  in  some  cases  by  reason  of  the  destruction  or 
loss  of  the  will  by  a  fortuitous  event  becoming  known  to  him,  as  ex- 
plained in  the  third  section  of  the  present  chapter. 

4.  By  his  alienation  of  the  thing  bequeathed.— jf  L  3,  §  11,  L. 
15,  L.  16,  de  adimendia  vel  transf.  ;  Pothier,  Test,,  386-391  ;  Ri- 
card,  part.  3,  nn.  121-6,  134,  239,  262,  273,  274  et  seq. ;  2  Bourjon, 
381-6,  397-8;  Troplong,  Don,,  nn.  2048,  2107  et  seq.;  C.  N.,  1035. 
[XL  365.] 

DECISION  : — 1.  A  testator  may  revoke  his  will  by  any  writing  signed  by  him. 
Such  writing  need  not  be  written  by  him,  nor  possess  the  formalities  of  a  wilL — 
C.  ^^FUherts  Fisher^  1  L.  C.  J.,  p.  88. 

2.  The  testator  had  $5,000  of  Bank  stock,  and  by  his  will,  he  bequeathed 
$1,000  of  it  to  his  grand-daughter.  Subsequently  he  bequeathed,  by  three  sepa- 
rate codioib,  $3,000  of  said  stock  to  the  same  grand-daughter  and  two  legacies  of 
$1,000  each  of  said  stock  to  other  legatees,  thus  disposing  of  all  the  $5,000  of 
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stock.  Sdd: — ^That  as  ihe  legacies  in  the  oodioils  disposed  specifically  of  the 
whole  $5,000  of  stock,  they  operated  a  reyocation  of  the  first  bequest  of  $1,000  to 
the  grand-daughter,  contained  in  the  will — Q.  B. — PaitUon  <k  Fuller,  M.  L.  R, 
2Q.B.,p.  349. 

808.  The  revocation  of  a  will  or  of  a  legacy  may  also  be  de- 
manded :  1.  On  the  ground  of  the  complicity  of  the  legatee  in  the 
death  of  the  testator,  or  by  reason  of  grievous  injury  done  to  his  me- 
mory, in  the  same  manner  as  .in  the  case  of  legal  succession,  or,  if  the 
l^tee  hindered  the  revocation  or  modification  of  the  will ;  2.  By  rea- 
son of  the  resolutive  condition ; 

Without  prejudice  to  the  causes  for  which  the  validity  of  the  will 
or  legacy  may  be  impugned. 

The  subsequent  birth  of  children  to  the  testator  does  not  effect  a 
revocation. 

[Enmity  springing  up  between  him  and  the  legatee  does  not  esta- 
blish a  presumption  of  revocation.] — Ricard,  part.  3,  nn.  688  et  seq. ; 
2  Bouijon,  396,  403-4 ;  Pothier,  Test,  388-396 ;  contrd  en  partie, 
387 ;  C.  S.  L.  C,  c.  34,  s.  2  ;  C.  N.,  1046, 1047.     [II.  367.] 

DECISION  : — ^The  birth  of  a  posthumous  child  revokes  the  will  of  its  father 
partially. — Hanna  vs  Hanna,  Stuart's  Rep.,  p.  103. 

A04«  Subsequent  wills  which  do  not  revoke  the  preceding  ones 
in  an  express  manner,  annul  only  such  dispositions  therein  a.s  are  in- 
consistent with  or  contrary  to  those  contained  in  the  later  wills. — 
Ricard,  part.  3,  nn.  148-9 ;  2  Bourjon,  312,  358-9,  385,  395  ;  Pothier, 
Test.,  386,  390,  404  et  seq. ;  C.  N.,  1036.     [II.  367.] 

S9S*  A  revocation  contained  in  a  subsequent  will  retains  its  full 
effect,  although  such  will  should  remain  inoperative  by  reason  of  the 
incapacity  of  the  legatee  or  of  his  refusal  to  accept. 

A  revocation  contained  in  a  will  which  is  void  by  reason  of  in- 
formality, is  also  void. — ^Ricard,  part.  3,  nn.  168-9 ;  2  Bourjon,  393  ; 
Pothier,  Test.,  388,  389,  390 ;  C.  N.,  1037.     [U.  367.] 

896.  In  the  absence  of  express  dispositions,  the  circumstances 
and  the  indications  of  the  intention  of  the  testator  determine  whether, 
upon  the  revocation  of  a  will  which  revokes  another  will,  the  former 
will  revives. — 2  Bourjon,  390 ;  Troplong,  Don.,  2065 ;  Contrd,  Ricard, 
Don.,  part  3,  n.  178.     [II.  367.] 

DECISION  : — La  revocation  d'un  second  testament  n'a  pas  Teffet  de  faire 
revivre  un  teetament  pr6c6denty  si  Paote  de  r6vocation  n'en  contient  pas  une 
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disposition  expresse  ou  que  oela  ne  rSsulte  pas  des  ciroonstanoes  boob  lesquelles 
oette  revocation  a  eu  lieu. — Q,  R. — Dupuis  vs  Dupuia,  14  L.  C.  J.,  p.  242. 

SOT.  [Every  alienation  by  the  testator  of  the  right  of  ownership 
in  the  thing  bequeathed,  even  in  a  case  of  necessity,  or  by  forced 
means,  or  with  right  of  redemption  reserved,  or  by  exchange,  carries 
with  it,  unless  he  has  otherwise  provided,  a  revocation  of  the  will  or 
legacy  for  all  that  has  been  thus  disposed  of,  even  though,  if  it  were 
voluntary,  the  alienation  be  void.]  ' 

The  revocation  subsists  although  the  thing  should  afterwards 
have  returned  into  the  hands  of  the  testator,  [unless  he  appears  to 
have  intended  the  contrary.] — Ricard,  part  3,  n.  262  et  seq.;  2  Bourjon, 
398-9 ;  Voet,  P.  de  adim.  leg.n.  6 ;  Pothier,  Test  390-1  ;  2  Pand.  431, 
n.  8 ;  Troplong,  Don.  2095  ;  C.  N.,  1038.     [II.  369.] 

DECISIONS : — 1.  Que  le  legs  de  deux  seigneuries  fait  en  vertu  du  testa- 
ment de  feu  Alexandre  Eraser,  en  1833,  est  devenu  oaduo  par  la  yente  qu*en  a 
faite  le  testateur,  vu  qu'il  n'est  pas  prouv6  que  oette  vente  ait  eu  lieu  dans  un 
cas  d^urgente  necessity  ou  sous  Pempii^e  d'un  besoin  pressant. — Q.  B. — Frcuer  & 
Pouliotj  13  R  L.,  p.  520.— Caeon,  J 13  R  L.,  p.  1. 

2.  That  when  a  testator  exchanged  a  property  that  he  had  previously 
bequeathed  by  his  will,  even  not  ex  necessitate  but  non  cum  animo  mutandij  the 
legacy  was  not  revoked,  but  the  property  received  in  exchange  passed  to  the 
legatee — Suprbmb  Court.— Jone^  <k  Frctser,  12  Q.  L.  R,  p.  327, 10  L.  N.,  p.  11,  13 
S.  C.  R,  p.  342. 

898.  A  person  cannot,  otherwise  than  by  the  effect  of  gifts  in 
contemplation  of  death  made  by  contract  of  marriage,  forego  his  right 
to  dispose  of  his  property  by  will  or  by  gift  in  contemplation  of  death, 
or  to  revoke  his  testamentary  dispositions.  Nor  can  a  person  subject 
the  validity  of  any  future  will  to  formalities,  expressions  or  signs  not 
required  by  law,  or  to  other  derogatory  clauses. — Pothier,  Test,,  392- 
3 ;  Ord.  des  Test.,  art.  76  ;  Henrys,  liv.  5,  c.  2,  quest.  13 ;  Ricard,  Don., 
part.  3,  nn.  74  et  seq. ;  2  Bourjon,  380  ;  Contrd,  Papon,  liv.  20,  tit  1, 
art.  4-5 ;  Observations  sur  Henrys,  loc.  cit,  nn.  8  et  seq. ;  Arrets  citis 
par  Ricard,  loc.  cit    [II.  369.] 

890«  [Heirs  cannot  be  excluded  from  successions,  unless  the 
act  excluding  them  is  clothed  with  all  the  formalities  of  a  wilL] — 
[II.  369.] 

900.  Every  testamentary  disposition  lapses  if  the  person  in 
whose  favor  it  is  made  do  not  survive  the  testator. — Ricard,  part  2, 
a  56  ;  2  Bourjon,  393-4 ;  Pothier,  Te^.,  394 ;  C,  N.,  1039.  [IL  369.] 
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OOl.  Every  testamentary  disposition  made  under  a  condition 
which  depends  on  an  uncertain  event,  lapses  if  the  legatee  die  before 
the  fulfilment  of  the  condition. — Pothier,  Teat,  394,  395  ;  2  Bouqon, 
394;  C.  N.,  1040.    [11.369.] 

003.  Conditions  which  are  intended  by  the  testator  to  suspend 
only  the  execution  of  a  disposition,  do  not  prevent  the  legatee  from 
having  an  acquired  right  transmissible  to  his  heirs. — Pothier,  Teat, 
368;  2  Bourjon,  371  ;  C.  C,  1089  ;  C.  N.,  1041.     [H.  369.] 

DECISION : — ^Qu'un  legs  d'une  rente  annuelle,  dont  la  moiti6  seolement  est 
payable  pendant  la  minority  du  l^gataire  et  dont  Pautre  moiti§  doit  dtre  capita- 
list et  pay^e,  ayec  le  total  de  la  rente,  k  T&ge  de  majority  du  16gataire,  est  un 
legs  k  terme,  et  un  droit  acquis,  transmissible  aux  h§ritiers. — Tasohbrbau,  J.^ 
Fireseoit  98  Thibault,  M.  L.  R.,  1  S.  C,  p.  187. 

008,  A  legacy  lapses  if  the  thing  bequeathed  perish  totally 
during  the  lifetime  of  the  testator. 

The  loss  of  a  thing  bequeathed  which  happens  after  the  death  of 
the  testator  falls  upon  the  legatee,  except  cases  wherein  the  heir  or 
other  holder  may  be  responsible  according  to  the  rules  applicable 
generally  to  things  which  form  the  subject  of  obligations. — Ricard, 
part.  3,  nn.  314  et  seq. ;  2  Bourjon,  399,  400,  402  ;  Pothier,  Teat,  397 
et  seq. ;  Lacombe,  Lega,8ec.  16  ;  C.  C,  art.  1049, 1050, 1063, 1064, 1065, 
1067,  1068 ;  C.  N.,  1042.     [II.  369.] 

•©4.  A  testamentary  disposition  lapses  when  the  legatee  repu- 
diates it  or  is  incapable  of  receiving  under  it. — Ricard,  part.  3,  n. 
416  ;  2  Bourjon,  339  ;  Pothier,  Teat,  387,  395,  396  ;  C.  N.,  1043, 
[H  369.] 

SECTION  VI. — OF  TESTAMENTARY  EXECUTORS. 

005.  A  testator  may  name  one  or  more  testamentary  executors, 
[or  provide  for  the  manner  in  which  they  shall  be  appointed ;  he  may 
also  provide  for  their  successive  replacement.] 

Heirs  or  legatees  may  lawfully  be  appointed  testamentary  exe- 
cutors. 

Creditors  of  the  succession  may  be  executors  without  forfeiting 
their  claims. 

Single  women  or  widows  may  also  be  charged  with  the  execu- 
tion of  wills. 
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The  courts  and  judges  cannot  appoint  nor  replace  testamentary 
executors,  [except  in  the  cases  specified  in  article  924.] 

If  there  be  no  testamentary  executors,  and  none  have  been 
appointed  in  the  manner  in  which  they  may  be,  the  execution  of  the 
will  devolves  entirely  upon  the  heir  or  the  legatee  who  receives  the 
succession. — Ricard,  Doti.,  part.  2,  nn.  63,  64,  67 ;  Quyot,  vo.  Exic. 
teat,  p.  158 ;  Pothier,  Teat,  p.  359  ;  2  Bourjon,  373-4 ;  Cos  de  la  sue- 
cession  Normandeatu,  A  MontrAd,  quant  A  la  Tixmiination  par  la 
cowr ;  contrd,  le  trie  anden  droit  fran^aia ;  Contrd,  quant  aux  crian- 
ciera  aoua  la  loi  anglaiae :  Parsons :  on  WiUa,  87 ;  C.  N.,  1025. 
[n.  371.] 

006.  Married  women  cannot  accept  testamentary  executorship 
without  the  consent  of  their  husbands. 

Single  women  and  widows  who  marry  while  they  are  testa- 
mentary executors,  do  not  forfeit  their  office  by  mere  operation  of 
law,  even  though  they  have  entered  into  community  of  property  with 
their  husbands,  but  they  require  the  consent  of  the  latter  to  continue 
the  exercise  of  such  office. 

A  testamentary  executrix  separated  as  to  property  from  her 
husband,  either  by  contract  of  marriage  or  by  judgment,  may,  if  he 
refuse  the  consent  necessary  for  her  to  accept  or  to  exercise  the 
office,  obtain  judicial  authorization  as  in  the  cases  provided  for  in 
article  178.— Ricard,  Don.,  part.  2,  n.  67  ;  Pothier,  Teat,  p.  359 ; 
Quyot,  R^p.,  loc.  cit ;  2  Bourjon,  373 ;  Brillon,  vo.  Exic.  teat,  n.  13  ; 
C.  N.,  1029.    [n.  371.] 

OOT.  Minors  cannot  act  as  testamentary  executors,  even  with 
the  authorization  of  their  tutors. 

Nevertheless  emancipated  minors  may  do  so,  provided  the  exe- 
cutorships be  of  small  importemce  in  proportion  to  their  means. — 
Pothier,  Teat,  360 ;  C.  N.,  1030.     [XL  371.] 

008.  The  incapacity  of  corporations  to  execute  wills  is  declaxed 
in  the  first  book. 

Persons  who  compose  a  corporation,  or  such  persons  and  their 
successors,  may  be  appointed  to  execute  wills  in  their  purely  personal 
capacity,  and  may  act  in  that  behalf  if  such  appeiu*  to  have  been  the 
intention  of  the  testator,  although  he  may  have  designated  them 
solely  by  the  appellation  which  belongs  to  them  in  their  corporate 
capeu^ity. 
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The  same  rale  applies  to  persons  designated  by  the  title  which 
belongs  to  their  office  or  position,  and  to  their  successors. — Bicard, 
Dm.,  part.  2,  nn,  69,  70 ;  Pothier,  Teat,  368.    [IL  373.] 

009.  Subject  to  the  preceding  provisions,  persons  who  cannot 
obligate  themselves  cannot  be  testamentary  executors. — Bicard,  Don,, 
part  2,  n..  68;  Pothier,  Test.,  359;  Ouyot,  B6p.,  vo.  Ex4c.  test.,  158 ; 
C.N.,  1028.    [1L373.] 

OlO*  No  person  can  be  compelled  to  accept  the  office  of  testa- 
mentary executor. 

Its  duties  are  performed  gratuitously,  unless  the  testator  has 
provided  for  their  remuneration. 

K  a  legacy  made  in  favor  of  a  testamentary  executor  have  no 
other  cause  than  such  remuneration,  and  he  do  not  accept  the  office, 
the  legacy  lapses  by  reason  of  the  failure  of  the  condition. 

If  he  accept  the  legacy  thus  made,  he  is  presumed  to  have 
accepted  the  executorship. 

Testamentary  executors  are  not  bound  to  be  sworn ;  nor  to  give 
security,  unless  they  have  accepted  with  that  condition. 

They  are  not  liable  to  coercive  imprisonment. — Cod.,  L.  3,  de 
condition,  insert ;  Bicard,  Don.,  pari  2,  n.  95 ;  Bacquet,  Bdtardise, 
c.  7,  n.  14  ;  4  Furgole,  Test.,  156;  Pothier,  Test,  359, 366  ;  Guyot,B^p., 
vo.  Exic.  test.,  159 ;  Lacombe,  eod.  verbo,  n.  13  ;  Merlin,  B^p.,  vo.  Cont. 
par  corps,  §  5,  in  fine ;  Contrd,  as  to  coercive  imprisonment ;  Papon, 
liv.  20,  tit  9,  n.  10,  note  ;  but,  in  any  case,  abrogated  by  Ord.  1667, 
tit  34,  art  1.  [IL  373.] 

DECISIONS : — 1*  The  administration  of  a  testamentary  executor  is  a 
mandate  of  a  private  character,  which  can  only  be  delegated  by  the  testator,  and 
18  not  a  trust  of  public  nature,  which  can  be  imposed  by  a  judge. — Court  op 
Appbajjs. — Gugy  &  Gilmor,  1  R.  de  L.,  p.  169. 

2.  Hypotiiecation  is  only  created  on  the  real  estate  of  an  executor  frcnn  the 
time  of  his  acceptance  by  authentic  acie  of  the  executorship — ^This  acceptance 
must  be  restored  to  enable  a  party  claiming  under  the  will  to  rank  by  privilege 
on  the  estate  of  the  executor  over  an  ordinary  mortgage  creditor  whose  claim  has 
been  duly  registered.— C.  R  ^David  vs  Hays,  3  L.  C.  R.,  p.  440. 

3.  A  mortgage  on  the  lands  of  an  executor  does  not  date  from  the  registra- 
tion of  the  will  but  from  the  date  of  the  registration  of  an  authentic  acie  bhowing 
that  he  accepted  the  executorship. — Day,  J. — Lamoihe  vs  Hutehins,  9  L.  C 
IL,p.7. 

4.  No  hypoihique  attaches  to  the  property  of  an  executor,  by  reason  of  the 
registration  of  the  will  under  which  he  is  appointed. — Day,  J. — Lamoihe  vs  Ross. 
2  1.0.  J.,  p.  278. 
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911*  A  testamentary  executor  who  has  accepted  the  office  can- 
not renounce  it  [without  the  authorization  of  the  court  or  of  a  judge, 
which  may  be  granted  for  sufficient  cause ;  the  heirs  and  legatees  and 
other  executors,  if  there  be  any,  being  present,  or  having  been  duly 
called. 

Diflference  of  opinion  between  an  executor  and  the  majority  of 
his  co-executors,  as  to  the  execution  of  the  will,  may  constitute  a 
sufficient  cause.] — Parsons,  on  Wills,  102  et  seq. ;  Guyot,  Exdc.  test, 
159  ;  Nouv.  Deniz.,  vo.  Ex^c,  209,  220.  [U.  373.] 

DECISIONS : — 1.  The  testamentary  executor  who  has  accepted  the  office,  can 
renounce  it  on  the  authorization  of  a  judge  for  sufficient  cause ;  the  heirs  and 
legatees,  and  other  executors,  being  present  or  duly  called. — ^Mokk,  J. —  Tule  vs 
OraUhtoaite,  12  L.  C.  J.,  p.  207. 

2.  Des  executeurs  testamentaires  peuvent  renonoer  k  leur  charge  ayant  I'an 
et  jour  du  consentement  des  l^gataires,  et  alors  ceux-ci  peuvent  porter  une  action 
r6elle.  L'article  911  n'est  que  dans  rint6r§t  des  16gataires. — Lamontagne  et 
Dufreme,  M.,  15  juin  1874.  (DeBellefeuille*s  Code  annot6  at  art  911.) 

913.  If  several  testamentary  executors  have  been  appointed, 
and  some  of  them  only,  or  even  one  of  them  alone,  have  accepted,  they 
or  he  may  act  alone,  unless  the  testator  has  otherwise  ordained. 

In  like  manner,  if  several  have  accepted,  but  some  or  one  only  of 
them  survive,  or  retain  the  office,  they  or  he  may  act  alone  until  the 
others  are  replaced,  in  the  cases  admitting  of  it,  unless  the  testator 
has  expressed  himself  to  the  contrary. — Bacquet,  Bdtardise,  c.  7,  n.  9  ; 
Ricard,  part.  2,  n.  65 ;  2  Bourjon,  374.  [II.  373.] 

DECISION  : — ^The  testator  named  two  executors  or  trustees  and  the  survivor 
of  them  for  the  administration  of  all  his  property  until  a  partition.  Held:  that 
one  of  the  executors  having  renounced  to  the  execution  of  the  will,  the  other  had 
saUine  of  the  testators  sucoession  to  carry  his  will  into  effect. — Coitrt  op  Appbals 
—  Viger  &  Pothier,  Stuart's  Rep.,  p.  394. 

018.  If  there  be  several  joint  testamentary  executors,  with  the 
same  duties  to  perform,  they  have  all  equaJ  powers  and  must  act 
together,  unless  the  testator  ha.s  otherwise  ordained. 

[Nevertheless  if  any  of  them  be  absent  those  who  are  in  the  plsice 
may  perform  alone  acts  of  a  conservatory  nature  and  others  requiring 
dispatch.] 

The  executors  may  also  act  generally  as  attorneys  for  each  other, 
unless  the  intention  of  the  testator  appears  to  the  contrary,  and  sub- 
ject to  the  responsibility  of  the  one  who  grants  the  power.  The 
executors  cannot  delegate  generally  the  execution  of  the  will  to  others 
than  their  co-executors,  but  they  may  be  represented  by  attorney  for 
determinate  acts. 
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Executors  exercising  these  joint  powers,  are  jointly  and  severally 
bound  to  render  one  and  the  same  account,  unless  the  testator  has 
divided  their  functions  and  each  of  them  has  kept  within  the  scope 
assigned  to  him. 

They  are  responsible  only  each  for  his  share  for  the  property  of 
which  they  took  possession  in  their  joint  capacity,  and  for  the  payment 
of  the  balance  due,  saving  the  distinct  liability  of  such  as  are  auth- 
orized to  act  separately. — Chopin  sur  Paris,  liv.  2,  tit.  7,  n.  4  ;  Guyot, 
R^p.,  V.  Ex^.  teat,  n.  106 ;  Lacombe,  Exdc.  test,  n.  15 ;  Parsons,  on  Wills, 
91,  95  ;  N.  Den.,  Ex4cut,  234  ;  contrdb  2  Bourjon,  378,  et  Momac  there 
cited  ;  C.  N.,  1033.  [II.  375.] 

DECISIONS : — !•  All  joint  executors  (who  have  acted)  must  in  an  action  of 
account  against  them,  be  made  parties  to  the  suit  and  be  jointly  summoned. — 
E.  B. — Dame  vt  Orayy  1  R.  de  L.,  p.  352. 

2.  It  is  not  competent  for  one  of  the  joint  executors  to  bring  an  action  with- 
out the  consent  of  his  co-executors.  Supposing  such  executor  to  proceed  without 
the  concurrence  of  hb  co-executor,  he  must  do  so  in  his  own  name  alone. — C.  R. 
.^Ument  vs  Oeer^  4  L.  C.  R.,  p.  103. 

3.  Executors  are  not  liable,  jointly  and  severally,  for  the  payment  of  the 
balance  of  moneys  collected  by  them,  but  are  only  liable  each  for  the  share  of 
which  he  had  possession. — Executors  are  not  liable  to  pay  more  than  six  per  cent 
interest  on  the  moneys  collected  by  them,  after  their  account  has  been  demand- 
ed, in  the  absence  of  proof  that  they  realized  a  greater  rate  of  interest  by  the  use 
of  such  moneys. — Suprbmb  Court. — Darling  S  Browtif  21  L.  C.  J.,  125, 1  S.  C.  R., 
p.  360. 

4.  Action  by  appellant  against  defendant  Hagar  to  recover  amount  of  note 
payable  to  his  own  order  and  endorsed  by  him  to  late  Clark  Fitts.  Two  of  the 
exeoutors  of  Fitts  intervened  and  contested  the  demand  alleging  Mr.  Fitts  had 
never  transferred  the  note  to  appellant  who  had  obtained  it  by  fraud. — On  this 

contestation  the  action  was  dismissed ^The  question  that  arises  is :  can  two  out 

of  three  executors  intervene  and  contest  the  action  when  the  third  refuses  to  do 
so?  Meld:  in  the  aflftrmative  by  S.  C. — Judgment  reversed,  but  on  other  grounds. 
Jaequays  i:  Hagar ^  M.,  17  mars  1875.    DeBellefeuille's  Code  annot6,  at  art.  913. 

5.  Executors  are  only  responsible  for  what  they  actually  receive  and  are  not 
jointly  and  severally  liable  for  each  other's  administration. — ^Q.  B. — Miller  d:  Cole- 
man, 25  L.  C.  J.,  p.  196,  4  L.  N.,  p.  268. 

6.  That  where  power  was  given  by  a  will  to  two  executors  to  sell  immo- 
veable property  belonging  to  the  estate,  a  sale  by  two  of  the  executors  to  one  of 
themselves  was  void. — ^Privy  Council.— Carter  <fe  Molson,  8  L.  N.,  p.  281,  10  App. 
Cae.,  p.  664,  R.  A.  C,  p.  889 Q.  B.— 3  Q.  B.  R,  p.  279. 

7.  Que  les  exScuteurs  testamentaires  conjoints,  qui  ont  pris  indivis^ent 
possession  des  biens  de  la  succession,  non  seulement  doivent  un  seul  et  mSme 
oompte,  mais  sont  solidairement  tenus  au  paiement  de  son  reliquat. — Casault,  J. 
— Hoffman  &  Pfeiffefy  7  Q.  L.  R.,  p.  126. 

See  also  case  noted  at  C.  C.  917,  n.  10 Q.  B French  <k  MeOee,  M.  L.  R., 

2  Q.  B.,  p.  59. 
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914»  The  expenses  incurred  by  the  testamentary  executor  in  the 
fulfilment  of  his  duties  are  borne  by  the  succession. — Pothier,  Teat, 
366  ;  Ricard,  part.  2,  n.  96  ;  2  Bourjon,  378 ;  N.  Den.,  JEkcicwt,  223, 233 ; 
C.  N.,  1034.  pi.  375.] 

DECISION  :~The  general  powers  of  an  executor  include  the  engagement  of 
clerks  to  keep  the  books  of  the  estate  and  to  carry  on  its  afbdrs.  These  general 
powers  are  not  restricted  by  the  fact  that  the  executor  has  received  a  legacy 
imder  the  will,  unless  it  be  apparent,  from  the  terms  thereof,  that  the  legacy  was 
intended  as  compensation  for  special  services. — Q.  B. —  Young  <k  Rattray,  8L.  N., 
p.  10, 12  Q.  L.  R.,  p.  168.--Supreme  CJourt— C.  D.,  p.  85. 

915.  A  testamentary  executor  may,  before  the  probate  of  the 
will,  perform  acts  of  a  conservatory  nature  or  which  require  dispatch, 
provided  he  obtains  such  probate  without  delay,  and  furnishes  proof 
of  it  when  required. — Parsons,  on  Wills,  88  ;  2  Bourjon,  379 ;  8  N. 
Den.,  222.    [11.375.] 

916.  The  testator  may  limit  the  obligation  incumbent  upon  the 
executor  of  making  an  inventory  and  rendering  an  account  of  his  ad- 
ministration, and  even  free  him  from  it  entirely. 

This  discharge  does  not  release  him  from  the  payment  of  what 
remains  in  his  hands,  unless  the  testator  intended  to  leave  him  the 
disposition  of  the  property  without  responsibility,  or  to  constitute  him 
legatee,  or  that  the  terms  of  the  will  otherwise  import  the  release  from 
payment. — Ricard,  Don.,  part.  1,  nn.  689,  765  ;  part.  2,  nn.  70,  90,  91, 
92 ;  Bacquet,  Bdtard,,  c.  7,  n.  18 ;  Pothier,  Test,  365,  appears  to  be 
against  waiving  the  making  of  an  inventory,  but  our  law  as  to  wills 
removes  all  doubt.     [II.  375.] 

DECISION  : — Although  the  executor,  under  the  terms  of  the  wiU,  was 
invested  with  the  most  extended  powers  of  administration  and  exonerated  from 
the  obligation  of  making  an  inventory,  and  of  accounting,  yet  when  he,  in  his 
quality  of  such  executor,  endorsed  accommodation  notes,  signed  by  one  of  his 
children,  and  the  bank,  in  whose  favor  it  was  given,  attempted  to  execute  judg- 
ment against  the  estate,  there  being  a  clause  in  the  will  declaring  the  estate 
insaisissablCj  an  opposition  to  the  execution  having  been  fyled,  it  was  sustained. 
— SuPBBME  Court. — LionaU  ds  Molson  Bank,  10  S.  C.  R.,  p.  526,  C.  D.,  p.  532. — 
Q.  B.--26  L,  C.  J.,  p.  271. 

917.  [If,  having  accepted,  a  testamentary  executor  refuse  or 
neglect  to  act,  or  dissipate  or  waste  the  property,  or  otherwise  exer- 
cise his  functions  in  such  a  manner  as  would  justify  the  dismissal  of 
a  tutor,  or  if  he  have  become  incapable  of  fulfilling  the  duties  of 
his  office,  he  may  be  removed  by  the  court  having  jurisdiction.] — 8  N. 
Den.,  213.     [II.  375  to  377.] 
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DECISIONS : — !•  Where  an  executor  whose  powers  have  been  extended  by 
tbe  testator  beyond  a  year  and  a  day,  has  become  insolvent  and  is  making  away 
with  the  estate,  the  court  will  interfere  to  deprive  him  of  the  control  of  the  pro- 
perty and  oust  him  from  his  office.— The  court  has  no  power  to  appoint  a 
sequeetrator—- C.  IL^Maekmtoth  vt  Detucj  2  L.  C.  R.,  p.  71. 

2.  An  executor  and  trustee,  under  a  will  made  before  the  passing  of  the 
Civil  Code,  may  be  removed  from  office  for  any  of  the  causes  stated  in  C.  C.  QIT^ 
tnd  a  sequestrator  appointed  to  administrate  the  estate  of  the  testator  until  an- 
other executor  and  trustee  be  appointed. — ^In  the  present  case,  the  act  of  mal- 
administration complained  of,  was  the  making  of  a  loan  without  security..-^— Raik- 
viLLB,  J  .-^Howard  f>»  TuUj  25  L.  C.  J.,  p.  22,  4  L.  N.,  p.  126. 

3.  An  isolated  act  of  maladministration  is  not  sufficient  to  warrant  the 
removal  of  an  executor  from  office.-^BTT6,  J. — Devine  v»  Oriffin,  25  L.  C.  J ,  p. 
249,4L.N.,p.61. 

4.  A  sequestrator  may  be  appointed  pendente  lite,  in  an  action  to  remove 
executors  under  a  will  for  mal-administration. — Q.  B. — Brooke  Ss  Bloomfield,  23 
L.  C.  J.,  p.  140,  6  R.  L.,  p.  533. 

5.  In  the  present  case  there  was  not  sufficient  cause  shown  for  the  removal 
of  the  executor  from  office. — ^Torranob,  J. — Oingras  v»  BrUUmf  3  L.  N.,  p.  183. 

6.  That  the  refusal  of  an  executor  to  allow  his  co-executor  to  take  an  equal 
share  in  the  management  of  the  estate ;  his  applying  the  proceeds  of  a  cheque  to 
other  purposes  than  that  for  which  his  co-executor  had  signed  it  ^  his  payment  to 
himself  of  his  own  charges  against  the  estate,  without  the  sanction  of  his  co- 
executor  and  his  enmity  to  the  universal  legatee,  are  sufficient  grounds  for 
removal  under  C.  C.  285  &  917 C.  ILSeed  vs  Tail,  9  Q.  L.  R.,  p.  145. 

7.  An  executrix  appointed  her  husband  her  attorney  to  manage  the  estate, 
and  he  made  a  lease  which,  in  the  opinion  of  the  court,  was  disadvantageous  to 
the  estate  and  for  the  purpose  of  deriving  an  imfistir  advantage,  and  also  received 
bonuseSf  on  several  occasions,  without  accounting  for  them.  Held:  Sufficient 
ground  for  removal  of  the  executrix  from  office. — ^Q.  B. — Ross  <k  RosSj  7  L.  N., 
p.  65. — SiTPRBMB  Court. — C.  D.,  p.  172. 

8.  Qu*un  ex^cuteur  testamentaire  sera  destitu6  s'il  est  prouv6  qu'il  agit 
centre  les  int^r^ts  de  la  succesnlon  k  laquelle  il  a  6t6  nomm6  ex6cuteur  testamen- 
taire.—C.  ISL^MUchell  vs  Miichellj  15  R.  L.,  p.  167,  31  L.  C.  J.,  p.  178. 

9.  That  a  testamentary  executor  whose  administration  exhibits  dishonesty 
or  bad  foith  may  be  removed  from  office. — ^Dishonesty  on  the  part  of  the  executor 
is  shown  in  the  present  case  (a)  by  his  placing  obstruction  in  the  way  of  the 
administration  of  the  estate  to  favor  another  estate  in  which  he  has  a  quarter 
interest )  [h)  by  concealing  from  his  co-executor  a  debt  due  by  him  to  the  estate ; 
{e)  by  pleading  in  defence  to  an  action  by  the  estate  that  he  had  been  party  to 
an  evasion  of  the  law,  which  plea,  if  successful,  would  destroy  a  security  given  to 
the  estate.— C.  B^^^Mitehell  vs  Miichellj  M.  L.  R,  3  S.  C,  p.  31.  (Carried  to  the 
Supreme  Court) 

10.  Where  testamentary  executors  transfer  the  control  of  the  estate  to 
another  person,  who  paid  the  moneys  belonging  to  it  into  a  Bank  in  his  own 
name,  and  afterwards  withdrew  them,  it  was  held,  that  the  court  below  exercised 
a  proper  discretion  in  removing  the  executors  from  office,  even  without  evidence 
of  firaadulent  intention  or  actual  dissipation  of  the  property. — Q.  B. — French  A 
MeOee,  M.  L.  R.,  2  Q.  B.,  p.  59. 
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11.  Que  des  prtts  amplement  garantiB  £Edt8,  Pun  k  un  des  l^gatalres  en  uflu- 
fruit  pour  lui  permettre  de  &ire  un  voyage  que  reqniert  sa  sant^  et  que  lui  pree- 
oriveraient  see  m^decins,  et  Tautre  k  la  mdre  des  l^gataires  pour  r^parer  une  pro- 
pria t6  appartenant  k  elle  et  &  tous  les  l^gataires  moins  un,  quoiqu'ils  ne  soient 
pas  Pemploie  des  deniers  sp^cifiSs  dans  le  testament,  ne  sont  pas,  en  Pabsence 
d*une  preuve  qu'ils  eussentpu  Stre  avantageusement  places  de  lamanidre  voulue 
par  le  testateur,  une  cause  de  destitution. — Casault,  J.—'Chouinardvs  Cfhouinardj 
13  Q.  L.  R.,  p.  275. 

018«  Testamentaxy  executors,  for  the  purposes  of  the  execution 
of  the  will,  are  seized  as  legal  depositaries  of  the  moveable  property 
of  the  succession,  and  may  claim  possession  of  it  even  against  the  heir 
or  legatee. 

This  seizin  lasts  for  a  year  and  a  day  reckoning  from  the  death 
of  the  testator,  or  from  the  time  when  the  executor  was  no  longer 
prevented  from  taking  possession. 

When  his  duties  are  at  an  end,  the  testamentary  executor  must 
render  an  account  to  the  heir  or  legatee  who  receives  the  succession, 
and  pay  him  over  the  balance  remaining  in  his  hands. — ^Bicard,  Don,, 
part.  2,  nn.  71,  72,  74,  76  ;  Pothier,  Test.,  360-366 ;  2  Bourjon,  374- 
7-78 ;  N.  Den.,  211-3-4,  230;  C.  N.,  1026, 1031.  [H.  377.] 

DECISIONS : — 1*  An  executor  after  the  expiration  of  hb  executorship  and 
account  rendered,  cannot  be  sued  en  dilioranct  de  lege, — K.  B. — Ooiron  vs  Corri- 
vauXf  1  R.  de  L.,  p.  379. 

2.  An  action  directed  against  an  executor,  to  recover  moneys  received  by 
him  on  account  of  the  estate  must  be  in  the  form  of  an  action  to  account,  even 
though  the  plaintiff  claims  but  one  sum  as  due  to  the  estate. — Drummond,  J.— 
McPhee  vs  Woodbridge,  1  L.  C.  L.  J.,  p.  86. 

3.  When  a  petition  for  an  alimentary  allowance  is  presented  during  the 
pendency  of  an  action  to  account  against  an  executor,  the  court  will  grant  such 
allowance  notwithstanding  the  declaration  of  the  executor  that  he  has  no  fimda 
in  his  hands. — C.  R. — Hart  V9  MoUon^  4  L.  C.  R.,  p.  127. 

4.  In  an  action  by  a  curator  to  a  vacant  estate  of  a  testator  against  the 
representatives  of  one  of  three  joint  executors  for  a  specific  amount  of  interest 
received  by  such  executor,  it  was  held  in  the  Court  of  Appeal  that  the  action 
was  properly  dismissed  by  the  court  below  on  the  ground  that,  if  the  legal  repre- 
sentatives of  the  testator  had  any  claim,  it  must  be  urged  against  all  three  execu- 
tors or  their  representatives  for  the  gestion  of  the  estate  generally  and  not  for  a 
specific  sum  of  money. — Q.  B. — McPhee  ds  Woodbridge^  16  L.  C.  R.,  p.  157. 

5.  Action  by  an  heir-at-law  against  the  executors  to  render  an  account  of 
their  administration .  The  executors  plead  that  the  whole  of  the  estate,  move- 
able and  immoveable,  was  bequeathed  to  J.  ^n  usnfruiij  and  that  the  heir-at  law, 
the  plaintiff  in  the  court  below,  was  present  at  the  dilivrance  and  sanctioned 
this  proceeding.  The  court  below  condemned  the  executors  to  render  an 
account,  but  the  court  of  appeals  were  unanimously  of  opinion  that  the  article  of 
our  Ck)de  did  not  apply  and  that  the  executors  could  not  be  compelled  to  render 
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any  aoooont  to  the  heir-at-law  tinder  the  pectdlar  oiroumstanoes  of  the  case. Q. 

B^Bossi  &  Samelf  3  R.  C,  p.  43. 

6.  Des  ex^cuteurs  testamentaires  peuvent  renonoer  &  leur  charge  avant 
Pan  et  jour  du  consentement  des  ISgataires,  et  alors  ceux-ci  peuvent  porter  une 

action  r^elle.    I/artide  911  n'est  que  dans  Fint^rdt  des  16gataires Lamoniagne 

S  Dufreme,  M.,  15  juin  1874.    DeBellefeuille's  Code  annot6  at  art.  918. 

7.  An  action  against  an  executor  to  render  an  account  is  only  prescribed  by 
the  lapse  of  thirty  years. — Suprbmb  CJourt. — Darling  <fc  Brown,  1  S.  C.  R.,  p.  360, 
21  L.  C.  J.,  p.  169— Q.  B— 21  L.  C.  J.,  p.  92. 

8.  Qu'un  ex6cutenr  testamentaire  a  la  saisine  16gale  de  tous  les  biens 
meubles  d61aiss6s  par  le  testateur,  lors  de  son  dScds,  xnSme  k  Tencontre  du  16ga- 
taire  particulier  de  ces  biens  meubles,  et  qu'une  assurance  sur  la  vie  est  un  bien 
meuble,  et  comme  tel  est  payable  &  Pex^cuteur  testamentaire  et  non  au  l§gataire 

d'ioelle.— JsTTi,  J Arehambault  vs  Citizens  Insurance  Co.,  24  L.  C.  J.,  p.  293,  3 

L.  N.,  p.  416. 

9.  Qu'en  droit,  Fex^uteur  testamentaire  est  saisi  conmie  d§positaire  16gal, 
pour  les  fins  de  Fex^cution  du  testament,  des  biens  meubles  de  la  succession  et 
qu*il  peut  en  reyendiquer  la  possession,  mSme  centre  l'h6ritier  et  le  16gataire. 
Dans  Tespdce,  Tex^cuteur  pbuvait  enlever  au  tuteur  des  h^ritiers  mineurs  la  pos- 
session du  mobilier  de  la  dite  succession. — Q.  B. — Normandeau  i:  McDonnell,  30 
L.  C.  J.,  p.  120. 

10.  See  case  noted  at  C.  C.  891 — Q.  B.— FbolricA  k  Bank  of  Montreal,  28 
L.  C.  J.,  p.  214. 

]  1.  Que  quoique  Tex^cuteur  testamentaire  ne  doiye  un  compte  aux  h6ri- 
tiers  ou  16gataires  que  lorsque  ses  fonctions  ont  cess^,  cependant,  lorsqu'il  est 
mis  en  possession  de  tous  les  biens  du  testateur  et  que  ses  ponvoirs  sent  conti- 
nue pendant  un  long  espace  de  temps,  il  doit  leur  foumir,  &  leur  demande  et  & 
leurs  frais,  des  6tat8  de  compte  et  leur  permettre  I'examen  des  pidces  justifica- 
tiyes,  mais  que,  &  cet  effet,  il  ne  doit  pas  des  frais. — ^Que  Pexecuteur  testamen- 
taire, qui  a  6t^  nonmi6  en  remplaoement  d'un  autre  ne  doit  pas  un  compte  de 
Tadnunist ration  de  son  pr6d^cesseur  et  que  ce  compte  ne  peut  dtre  que  de  celui 
qu'il  a  remplac^,  ou  de  ses  h6ritiers  ou  successeurs — ^C.  It — Quinn  vs  Fraser, 
10  Q.  L.  R.,  p.  320. 

12.  Que  les  exScuteurs  testamentaires  seuls,  et  non  les  16gataires  uniyersels, 
sont  tenus  et  ont  le  droit  de  foumir  une  reddition  de  compte  &  des  16gataires  k 
Hire  uniyersel.    (C.  C.  891) Q.  B^^TachSd;  Tachi,  14  R.  L.,  p.  257. 

13.  Que  Tarriy^  de  P^vdnement  indiqu^  par  le  testateur  conmie  terme  k 
l'ex6cution  de  son  testament  y  met  fin,  lors  mdme  que  les  ex^cuteurs  n'ont  pas 
pa  completer  ce  dont  ils  paraissent  avoir  6t6  charges. — ^Casault,  J. — Chouinard 
vs  Chouinard,  13  Q.  L.  R.,  p.  275. 

14.  Qu'une  personne  tenue  de  rendre  compte  de  son  administration  peut 
&ire  son  compte  sous  seing  priv6,  en  bre?§tou  portant  minute  devant  un  notaire, 
k  son  choix,  et  en  charger  le  codt  dans  son  compte. — ^Papinbau,  J. — Mayer  vs 
L4veai4,  M.  L.  R.,  3  S.  C.  p.  190. 

15.  Que  Pexicuteur  testamentaire  est  saisi  comme  d^positaire  16gal  pour  les 
fins  de  Pex§cution  du  testament  des  biens  meubles  de  la  succession,  et  peut  en 
revendiquer  la  possession,  m^me  centre  Ph^ritier  et  le  l^gataire,  k  la  charge  de 
rendre  compte  lorsque  ses  fonctions  ont  cess6. — ^Tbllibr,  J. — Kerry  vs  Merchant 
Bank,  32  L.  G.  J.,  p.  121. 


Digitized  by 


Google 


332  Of  wiU8.—Art.  919. 

919*  The  testamentary  executor  must  cause  an  inventory  to  be 
made  after  notifying  the  heirs,  legatees  and  other  interested  persons 
to  be  present.  He  may  however  perform  immediately  all  acts  of  a 
conservatory  nature  or  which  require  dispatch. 

He  attends  to  the  obsequies  of  the  deceased. 

He  procures  the  probate  of  the  will  and  its  registration  when 
necessary. 

If  the  validity  of  the  will  be  contested  he  may  become  a  party  to 
support  it. 

He  pays  the  debts  and  discharges  the  particular  legacies,  with 
the  consent  of  the  heir  or  of  the  legatee  who  receives  the  successicm, 
or,  after  calling  in  such  heir  or  legatee,  with  the  authorization  of  the 
court. 

In  the  case  of  insufficiency  of  moneys  for  the  execution  of  the 
will,  he  may,  with  the  same  consent,  or  with  the  same  authorization, 
sell  moveable  property  of  the  succession  to  the  amount  required.  The 
heir  or  legatee  may  however  prevent  such  sale  by  tendering  the  amount 
required  for  the  execution  of  the  will. 

The  testamentary  executor  may  receive  the  debts  due  and  may 
sue  for  their  recovery. 

He  may  be  sued  for  whatever  falls  within  the  scope  of  his  duties, 
saving  his  right  to  call  in  the  heir  or  the  legatee. — Ricard,  part  2,  nn. 
79,  80,  81,  86,  87,  88,  94  ;  Pothier,  loc,  cit;  2  Bourjon,  376,  8 ;  N.  Den., 
228  ;  C.  N.  1031.  [II.  377.] 

Amendment  :  See  the  Acts  intituled  "  An  Act  for  the  more 
advantageous  disposal  of  property  in  the  hands  of  administrators." — 
Q.  33  Vict.  cap.  19  ;  "  An  Act  respecting  trusts."— Q.  42-43  Vict.  cap. 
29 ;  **  An  Act  defining  the  investments  to  be  made  by  administrators.'" 
Q.  42-43  Vict.  cap.  30 ;  "An  Act  to  amend  the  Act  respecting  trusts 
and  the  Act  defining  the  investments  to  be  made  by  administrators." 
Q.  46  Vict.  cap.  24.  (Noted  at  C.  C.  294.) 

DECISIONS : — !•  If  a  testator  directs  his  executor  to  pay  hb  debts,  an 
action  may  be  maintained  against  him  by  a  creditor  of  the  estate. — E.  B. — 
Bemier  vs  BossS,  1  R.  de  L.,  p.  349. 

2.  An  action  can  be  maintained  by  the  creditor  of  a  testator  deceased 
against  his  executor  for  a  debt,  if  by  his  will,  the  executor  is  charged  with  the 
payment  of  the  debts  of  the  testator — K  B — Iffland  vm  Wilwn,  1  R.  de  L^ 
p.  360. 

3.  The  executors  of  a  testator  have  no  quality  to  make  a  reprUe  cPinstane^ 
if  such  instance  relates  to  real  property .^E.  B. — IfamUton  vm  Plenderkathf  2  R. 
de  L.y  p.  1. 

4.  An  executor,  if  he  sells  an  estate  of  the  testator,  may  warrant  the  title  in 
his  own  name. — ^E.  B. — Baley  V9  Meatam,  2  R.  de  L.,  p.  337. 
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5.  An  aotion  fn  a  dtiU  mobUQre  will  not  lie  against  a  testamentary  eze- 
oator  alone  but  the  heirs  or  other  personal  representatives  of  the  testator  must 
be  joined  in  the  suit,  although  the  executor  was  directed  by  the  will  to  pay  the 
debts  and  although  the  action  was  commenced  within  the  year  of  the  death  of  the 
testator.— The  plea  of  the  executor  that  he  has  no  part  of  the  estate  of  the  tes- 
tator in  his  hands  will  be  maintained,  although  the  action  be  instituted  within 
three  months  of  the  death  of  the  testator^^TASOHERBAU,  J — Caspctr  vs  Hunter, 
14L.C.  R.,p.  198. 

6.  An  action  against  executors  and  universal  legatees  to  enforce  a  clause  of 
a  will  made  in  the  following  terms :  "  My  desire  also  is  that  the  mortgage  now 
''  subsisting  against  Mrs.  Hawley's  (the  plaintifiTs)  property  be  paid  from  and  out 
"  of  the  money  now  in  bank  to  my  credit "  will  be  maintained,  and  a  condem- 
nation pronounced  against  the  defendants  to  pay  the  amount  of  the  mortgage  to 
the  plaintiff,  she  having  been  obliged  to  pay  it  herself  to  the  mortgagee. — Moke, 
J— /ones  v$  Penny  15  L.  C.  R.,  p.  92. 

7.  A  creditor  who  obtains  judgment  against  a  universal  legatee  and  joint 
testamentary  executor  cannot  later  proceed  against  the  other  testamentary  exe- 
cutor for  the  same  debt,  even  if  he  should  not  have  been  paid  by  the  universal 
l^atee,  if  he  have  not  alleged  the  insolvency  of  the  latter. — ^C.  R — Horsack  vi 
Taung,  15  L.  C.  R.,  p.  500. 

8.  A  testamentary  executor  may  be  sued  alone  for  the  recovery  of  the 
deiies  mobilises  of  the  testator.  The  duty  of  the  testamentary  executor  thus 
sued  is  to  notify  the  heir  of  the  demand,  if  there  be  any  doubt,  so  that  he  may 
admit  or  contest  it — Q.  B. — Delery  A  Campbell,  16  L.  0.  R,  p.  54. 

9.  The  executors  only,  and  not  the  usufructuary  under  the  will,  can  take 
proceedings  to  support  the  rights  of  the  estate. — ^Badglby,  J. — Johnton  vm 
Ayimer,  1  L.  C.  L.  J.,  p.  67. 

10.  Executors  empowered  to  act  beyond  the  year  and  day  and  until  the 
provisions  of  the  will  are  fully  executed,  cannot  claim  to  have  the  legatees,  usu- 
frnctuaty  or  in  property,  impleaded  with  them. — Q.  B. — Gray  &  Dubuc,  2  Q.  L. 
E.,  p.  234. 

11.  In  an  action  for  the  recovery  of  a  legacy,  the  heirs  may  be  joined  with 
the  testamentary  executor,  as  defendants. — ^Loranobr,  J. — Eoyal  InsHiuiion  for 
the  Adoaneement  of  Learning  vs  Scott,  5  L.  N.,  p.  375. 

12.  Que  les  dSbiteurs  poursuivis  par  les  ex^cuteurs  testamentaires  out  droit 
d'opposer  les  exceptions  et  defenses  qu*ils  auraient  pu  faire  valoir  k  Pencontre 
des  16gataires  eux-mSmes. — C.  R. — Gray  vs  Quebec  Bank,  5  Q.  L.  R.,  p.  92. 

13.  Que  rex6cuteur  testamentaire  4  qui  le  testateur  a  donn6  le  droit  de 
disposer  d'une  mani^re  absolue  des  biens  de  la  succession,  a  le  droit  d'endosser 
des  biUets  promissoires  comme  tel  ex^uteur  testamentaire,  surtout,  sicet  endos- 
sement  est  fSEut  en  faveur  d'un  des  Ugataires  mentionnes  au  testament. — Rain- 
TiLLE,  J. — Banque  du  Peuple  vs  Lionais,  12  R.  L.,  p-  61. 

14.  Que  Pinsolvabilit^  ou  Pinsuffisance  de  la  succession  du  testateur  ne  pent 
6ire  all6gn6e  en  defense  4  une  action  intent^e  par  un  l^gataire  ou  im  cr^ancier, 
centre  les  ex6cuteurs  testamentaires. — Rainvillb,  J. — McGrath  vs  Graham,  12 
R  L,  p.  607. 

15.  A  legatee  is  entitled  to  a  judgment  against  the  executor  of  a  will,  ^s- 
quaUtS,  for  the  full  amount  of  his  legacy,  even  if  it  be  proved  that  the  estate  is 
not  able  to  pay,  in  full,  the  demands  on  it.    The  question  of  sufficiency,  or 
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insufficiency,  of  the  assets  would  only  properly  come  up  on  the  execution  of  the 
judgment. — Q.  B. — Newman  <jb  Newman^  3  Q.  B.  R.,  p.  137. 

16.  Universal  legatees  must  pay  the  debts  of  the  testator  notwithstanding 
that  he  has  appointed  executors. — Q^  B. — Rolland  is  Beaudry,  2  L.  N.,  p.  171,  23 
L.  C.  J.,  p.  255. 

17.  An  inventory  made  by  a  testamentary  executor  or  universal  legatee  in 
perfect  good  faith  (ainc&emeni  et  loyalemeni)  is  not  invalidated  by  the  omission  of 
ununportant  formalities.  (See  case  at  C.  C.  922.)-^ett£,  J. — ArehambauU  vs 
Ciiizena  Insurance  Co.,  24  L.  C.  J.,  p.  293,  3  L.  N.,  p.  416. 


•2©.  The  powers  of  a  testamentary  executor  do  not  pass  by 
mere  operation  of  law  to  his  heirs  or  other  successors,  who  are  how- 
ever bound  to  render  an  account  of  his  administration,  and  of  what- 
ever they  may  themselves  have  actufiJly  administered.  —  Pothier, 
Teat,  367-8 ;  8  Nouv.  Den.,  p.  220,  n.  10 ;  2  Bourjon,  374 ;  C.  C,  1043 
et  seq.;C.N.,  1032.  [11.377.] 


951.  The  testator  may  modify,  restrict  or  extend  the  powers, 
the  obligations  and  the  seizin  of  the  testamentary  executor,  and  the 
duration  of  his  functions.  He  may  constitute  the  testamentary  exe- 
cutor and  administrator  of  his  property,  in  whole  or  in  part,  and  may 
even  give  him  the  power  to  alienate  it  with  or  without  the  interven- 
tion of  the  heir  or  legatee,  in  the  manner  and  for  the  purposes  de- 
termined by  himself. — Pothier,  Test,  365,  appears  to  be  greatly, 
against  such  extension  of  powers,  but  the  introduction  of  absolute 
freedom  in  wills  and  its  consequences,  appear  to  have  abolished  all 
doubt.  See  also  Nouv.  Den.,  pp.  215  et  seq. ;  4  Furgole,  147 ;  Guyot, 
R6p.  vo.  Ea^c.  test,  161 ;  and  more  particularly  2  Delvincourt,  p.  373, 
note,    [XL  377.] 

952.  A  testator  cannot  appoint  tutors  to  minors,  nor  curators  to 
persons  requiring  their  assistance  or  to  substitutions. 

If  he  have  assumed  to  appoint  persons  to  such  offices,  the  specific 
powers  given  to  the  persons  thus  named,  and  which  he  might  have 
conferred  upon  them  without  such  designation,  may  however  be  exer- 
cised by  them  as  executors  and  administrators  of  the  will. 

The  testator  may  oblige  the  heir  or  the  legatee,  in  certain  cases, 
to  take  the  advice  or  to  obtain  the  sanction  of  the  testamentary  exe- 
cutors, or  of  other  persons — .[II.  379.] 

DECISION : — That  C.  could  not,  by  her  will,  appoint  the  appellant  tutor  to 
her  husband's  will.  That  although  the  appellant  was  never  duly  appointed  tutor 
to  the  respondent,  he  was  neverthless  accountable  to  her  in  the  same  manner  as 


Digitized  by 


Google 


Of  wiUs.—AH.  9S3'9e4.  335 

if  he  had  been  regularly  appointed  as  her  tutor,  he  haying  acted  as  such  under 
the  directions  of  her  mother's  will.»Q.  B^^JIiiUer  <k  Colemanj  2  Q.  B.  R.,  p.  33. 

038.  The  testator  may  provide  for  the  replacing  of  testamentary 
executors  and  administrators,  even  successively  and  for  as  long  a  time 
as  the  execution  of  the  will  shall  last,  whether  by  directly  naming  and 
designating  those  who  shall  replace  them  himself,  or  by  giving  them 
power  to  appoint  substitutes,  or  by  indicating  some  other  mode  to  be 
followed,  not  contrary  to  law. — ^Authorities  under  ajij.  921.   [IL  879J 

924*  [If  the  testator  desire  that  the  appointment  or  the  replace- 
ment should  be  made  by  the  courts  or  judges,  the  powers  necessary 
for  such  purpose  may  be  exercised  judicially,  the  heirs  and  legatees 
interested  being  first  duly  notified. 

When  testamentary  executors  and  administrators  have  been 
named  by  the  will,  and,  in  consequence  of  their  refusal  to  accept,  or 
of  their  powers  having  ceased  without  their  being  replaced,  or 
of  unforeseen  circumstances,  none  of  them  remain,  and  it  is  impossible 
to  replace  them  under  the  terms  of  the  will,  the  judges  and  the  courts 
may  likewise  exercise  the  powers  necessary  to  do  so,  provided  it  ap- 
pears that  the  testator  intended  the  execution  and  administration  of 
the  will  to  continue  independently  of  the  heir  or  of  the  legatee.] — [II. 
379.] 

DECISIONS  : — 1.  Les  dicpositions  de  Partiole  924  du  code  ciyil|  au  sujet  de 
la  nomination  d'un  administrateur  testamentaire  pour  remplacer  ceux  qui  ont 
cess6  d'exercer  leurs  pouvoirs,  ne  8*appliquent  pas  aux  cas  qui  peuvent  se  pre- 
senter sous  les  dispositions  d'un  testament  fait  ant^rieurement  k  la  promulgation 
du  Code  CSvil. — ^1'orranob,  J — Chalut  vs  Persilier,  17  L.  C.  J.,  p.  44. 

2.  Que  lorsque,  dans  un  testament  qui  a  requ  son  execution  par  la  mort  du 
testateur  ayant  la  mise  en  force  du  Ck>de  Civil,  le  testateur  a  exprim6  la  volenti 
que  rex6cution  du  testament  fdt  continuee  jusqu'i  rarriv^e  d*un  evdnement 
determine  et  que  les  ex6cuteurs  sont  morts  sans  se  donner  les  successeurs  que 
les  testateurs  les  avaient  charges  de  nommer,  le  tribunal  ou  le  juge  pent,  en 
▼ertu  du  pouvoir  qui  leur  en  confdre  924  C.  C.  et  sans  donner  k  cet  article  un 
effet  r6troactif,  nbmmerun  ex6cuteur  pour  continuer  Tex^cution  du  testament. — 
Casault,  J. — Chouinard  va  Chouinard,  13  Q.  L.  R,  p.  275. 
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CHAPTER  FOURTH. 

OF  SUBSTITUTIONS. 


SECTION   I.— RULES  CONCERNING  THE   NATURE  AND   FORM  OF 
SUBSTITUTIONS. 

OS5.  There  are  two  kinds  of  substitution  : 

Vulgar  substitution  is  that  by  which  a  person  is  called  to  take 
the  benefit  of  a  disposition  in  the  event  of  its  failure  in  respect  of  the 
person  in  whose  favor  it  is  first  made. 

Fiduciary  substitution  is  that  in  which  the  person  receiving  the 
thing  is  charged  to  deliver  it  over  to  another  either  at  his  death  or  at 
some  other  time. 

Substitution  takes  its  eifect  by  operation  of  law  at  the  time  fixed 
upon,  without  the  necessity  of  any  delivery  or  other  act  on  the  part 
of  the  person  charged  to  deliver  over. — Th6venot-d*Essaules,  Substit., 
nn.  7,  10,  11,  31,  190,  502,  612,  613,  614;  2  Bourjon,  153-4;  Pothier, 
Substit,  485-6 ;  Guyot,  Substit,  453 ;  0.  N.,  896,  897,  1048 ;  Thev. 
d'Ess.  (Can.  Ed.)  4,  8,  144.     [II.  379.] 

DECISIONS: — 1.  A.  bequeathed  property  to  B.  with  substitutioQ  at  B.'s 
death  in  favor  of  his  eldest  son,  and  his  eldest  son  died,  without  issue,  before  B. 
himself.  Held,  that  B.'s  surviving  son,  although  his  second  in  point  of  birth,  was 
entitled  to  claim  under  the  substitution  as  the  eldest  son  and  that  the  sale  of  the 
property  in  question  by  B.  and  his  deceased  eldest  son  was  null  and  void  quoad 
the  claim  of  the  surviving  son  of  B.  under  the  substitution,  the  substitution  not 
being  open  until  the  death  of  B.— Q.  B McCarthy  &  Hart,  9  L.  C.  R,  p.  23. 

2.  Dans  Tespdce,  Tintention  de  la  testatrioe  6tait  de  cr^er  une  substitution 
fideicommissaire,  non  de  cr6er  un  simple  usufruit  en  faveur  de  la  donataire,  avec 
donation  de  lanue  propri6t6  k  d'autres.— Q.  B. — Joseph  ds  Castonguayj  I R.  L,  p.  200. 

9S6.  Fiduciary  substitutions  include  vulgar  substitutions  without 
any  expressions  to  that  effect  being  necessary. 

Whenever  the  vulgar  is  expressly  joined  to  the  fiduacifiu^y,  to 
meet  particular  cases,  the  substitution  is  called  compendious. 

When  the  term  svhstitution  is  used  alone,  it  applies  to  the  fidu- 
ciary, with  the  vulgar  attached  to  it,  unless  the  nature  or  terms  of  the 
disposition  indicate  the  vulgar  alone. — Th^v.-d*Ess.  nn.  1234  et  seq. ; 
Ord.  des  Substit.,  tit.  1,  art.  27  ;  2  Bourjon,  174 ;  Pothier,  SvJbst.  485-6  ; 
Guyot,  Svhat.  507 ;  Thev.  d'Ess.  (Can.  Ed.)  9, 12,  389,  390.  [n.  379 
to  381.] 
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Wt7.  The  person  charged  to  deliver  over  is  called  the  institute, 
and  the  one  who  is  entitled  to  take  after  him  is  called  the  substitute. 
When  there  are  several  degrees  in  the  substitution,  the  substitute  who 
receives  under  the  obligation  of  delivering  over  becomes  in  turn  an 
institute  with  regard  to  the  substitute  who  comes  next. — 2  Bourjon, 
155-9;  Pothier,  Suhst,  486  ;  Guyot,  Subst,  475-6  ;  Thev.  d'Ess.  (Can. 
Ed.)  13.    [11.381.] 

938.  A  substitution  may  exist  although  the  term  usufruct  be 
used  to  express  the  right  of  the  institute.  In  general  the  whole  tenor 
of  the  act  and  the  intention  which  it  sufficiently  expresses  are  consi- 
dered, rather  than  the  ordinary  acceptation  of  particular  words,  in 
order  to  determine  whether  there  is  substitution  or  not. — Th6v.-d'Ess., 
nn.  259, 263,  269 ;  Pothier,  Suhst,  497,  508 ;  Guyot,  Subst,  491 ;  Thev. 
d'Ess.  (Can.  Ed.)  69.  [II.  381.] 

DECISIONS : — l*  The  words  **jouissance"  ^^usufruitf"  used  in  a  donatioQ  as 
describing  the  rights  intended  to  be  conveyed  to  a  donee,  may  be  construed  to 
mean  the  rights  to  be  enjoyed  by  a  person  grevS  de  subsiiiuiion,  if  the  general 
purport  of  the  deed  of  donation  indicates  the  intention  of  the  donor  to  create  a 
substitution,  and  not  merely  to  transfer  to  one  person  the  usufruit  and  to 
another  the  nue  propriiU. — Q.  B,— Joseph  A  Casionguay,  8  L.  C.  J.,  p.  62. 

2.  La  disposition  testamentaire  en  question  contient  non  pas  une  substitu- 
tion,  mais  une  donation  d'usufruit  en  faveur  des  enfants  de  la  testatrioe,  et  de  la 
propri^te  des  immeubles  en  faveur  des  petits-enfants  vivant  au  jour  du  d6cds  de 
la  derni^re  des  usufruitidres.  Dans  le  cas  du  d6c^  de  Pune  des  usufruitidres,  sa 
part  d'usufruit  accroit  k  Tusufruitidre  survivant  A  compter  du  jour  du  d6c^s  de 
la  testatricejusqu'4  celui  de  la  demidre  usufruitidre,  la  nue  propri^t^  des  dits 
immeubles  residait  sur  la  tete  des  h6ritier8  en  loi  de  la  testatrice.  Les  seuls 
petits-enfants  vivant  au  jour  du  d^cds  de  la  demidre  usufruitidre  sont  l^gataires 
en  propri6t6  par  tdtes  ou  parts  6gales,  sans  6gard  aux  souches.  Les  arridre-petits- 
en&nts,  vivant  au  jour  du  d6cds  de  la  demidre  usufruitidre,  viennent  au  partage 

par  representation  au  cas  du  pr6d6cds  des  petits-enfants,  leur  pdre  ou  m^re. 

Maokat,  J. — Boy  va  Oatioin,  3  R.  L.,  p.  444. 

3.  F.  X.  DSs^ve  Idgue  k  Marg.  Lenoir,  son  Spouse,  tons  ses  biens  k  titre  de 
constitut  et  precaire  pour  en  jouir  sa  vie  durant  en  usufruit,  la  dispensant  de 
faire  inventaire ;  et  arrivant  son  d6cAs,  11  legue  k  F.  Desdve.  un  de  ses  filg,saterre 
dee  Tanneries  pour  en  jouir  sa  vie  durant,  et  apris  son  d^^  il  l^gue  cet  immeuble 
aux  enfants  du  dit  F.  Desdve  en  propri6t6.  Quant  k  ses  autres  biens  le  testateur 
les  ISguait  en  usufruit  seulement  4  F.  X.  Desdve,  prdtre,  Elie  Desdve  et  Alex. 
Pesdve ;  et  au  d6cds  de  ses  trois  fils,  il  donnait  ses  biens  en  toute  propriety  a 
leurs  enfants  et,  k  d6faut  d'enfants,  k  leurs  plus  proches  h^ritiers.    Les  appelants 

aant  les  enfants  d'Elie  Des^ve  d6ced6.    F.  X.  Desdve  est  d6o6d6  sans  enfants. 

Jug 6:  1.  que  ce  testament  contient  une  substitution  et  non  un  legs  d'usufiruit  et 
legs  de  propri6te ;  2.  que  la  substitution  s'est  ouverte  k  la  mort  de  chaque  enfant 
et  qu'il  n'y  a  pas  eu  d'accroissement  en  faveur  du  survivant ;  3.  que  le  partage 
doit  se  faire  par  souches  et  non  par  tdtes. — Des^e  A  DesivCj  M.,  17  juin  1875. 
Noted  in  DeBellefeuille's  Code  AnnoU  at  C.  C.  928.  22 
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4.  In  the  present  case  a  substitution  was  created. — ^Torranob,  J. — Ex  park 
Drummond,  3  L.  N.,  p.  114. 

5  A  universal  residuary  legacy  to  certain  persons,  in  trust,  to  pay  the 
annual  revenue  to  M.  C.  during  her  natural  life  and  at  her  death,  to  divide  the 
capital  between  her  children,  created  a  substitution  in  favor  of  the  children  born 
and  to  be  born,  of  M.  C,  and  the  property  could  not  be  seized  to  pay  the  debtc 
of  the  substitution  during  the  life  time  of  the  institute. — ^C.  R. — Chester  V9  Gait 
26  L.  C.  J.,  p.  138,  4  L.  N.,  p.  398. 

6.  That  the  bequest  in  a  will  of  '*  the  use,  enjojrment,  usufruct  and  interest '' 
of  the  property  of  the  testatrix,  during  the  life  time  of  the  legatee,  followed  hj 
the  declaration  that,  after  the  death  of  the  legatee,  the  testatrix  gave  and  be 
queathed  to  her  legal  heirs,  then  living,  to  be  divided  among  them  according  tc 
law,  the  freehold  of  the  said  property,  did  not  create  a  substitution  and  that  the 
legatee  was  a  simple  usufructuary,  the  right  of  property  being  in  the  heirs  fron 
the  day  of  the  death  of  the  testatrix.  That,  as  such  usufructuary,  the  legatee  wai 
bound  to  give  security,  and,  even  if  he  were  a  grivide  substitution,  he  was  aUc 
bound,  under  the  circumstances  disclosed  in  the  case,  to  give  security  to  the  pro 
prietors.— Jett6,  J. — Almour  vs  Ramsay,  26  L  C.  J.,  p.  228. 

7.  In  this  case,  it  was  a  fiduciary  substitution  that  was  created  by  the  deec 

of  donation  and  not  a  mere  usufruct Cimon,  J Coutu  vs  Dorion,  M.  L.  R,  2  S 

C,  p.  132. 

8.  In  this  case,  the  will  created  a  substitution  and  not  a  mere  usufructuari 
right — LoRANOBR,  J Phillips  vs  Bain,  M.  L.  R,  2  S.  C,  p.  300. 

9.  Que  la  disposition  suivante  d*un  testament :  '<  Je  donne  et  l^gue  la  jouis 
'*  sance  k  mes  enfants  pour  par  eux  en  jouir  k  titre  de  constitut  et  pr^caire  leur  vi< 

'^durant et  apr^  le  d6cds  des  dits  l^gataires  en  usufruit,  la  propria t6  dei 

<<  dits  biens  fonds  appartiendra  k  leurs  enfants  n6s  et  k  niutre,"  contientunesube 
titution — C.  R  — Roy  vs  Oavin,  14  R  L.,  p.  270. 

10.  A  testator  having  bequeathed  his  estate  as  follows : —  <'  I  leave  all  m] 
«  personal  and  real  estate  for  the  benefit  of  my  wife  and  family,  during  her  life,  i 
^*  she  remain  unmarried,  to  receive  and  apply  such  funds  as  may  be  accruing  outo 
<Mt  for  the  support  and  maintenance  of  the  family  and  educating  them,  and  if  shi 
'<  again  marry,  her  dower  is  all  that  she  will  have  out  of  the  estate,  the  rest  to  b( 
''  equally  divided  among  the  children,"  it  was  held  that  this  created  a  substitution 
of  which  the  widow  was  institute  and  the  children  substitutes,  and  was  not  a  case 
of  usufruct  for  the  widow  and  nue  proprUti  for  the  children,  and  that,  althougl 
both  the  widow  and  the  children  had  for  years  acted  on  the  latter  interpretation 
they  were  not  thereby  deprived  of  the  right  to  urge  the  other  interpretatioi 
now.— Q.  B McDonnell  <k  Ross,  M.  L.  R,  2  Q.  B.,  p.  249. 

9S9.  Substitutions  may  be  created  by  gifts  inter  vivos,  made  in 
contracts  of  marriage  or  otherwise,  by  gifts  in  contemplation  of  death 
made  in  contracts  of  marriage,  or  by  will. 

The  capacity  of  the  persons  is  governed  in  each  case  by  the 
nature  of  the  act. 

The  disposition  which  creates  the  substitution  may  be  conditional 
like  any  other  gift  or  legacy. 
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Substitutions  may  be  appended  to  dispositions  that  are  either 
nniversal,  or  by  general  title,  or  by  particular  title. 

The  substitute  need  not  be  present  at  the  gift  inter  vivos  which 
creates  the  substitution  in  his  favor  ;  he  need  not  even  have  been  bom 
nor  conceived  at  the  time  of  the  act. — Ricard,  Sxibst  part.  1,  nn.  110, 
115  ;  Pothier,  Svhst,  486-7-8,  623-4.5-9  ;  Guyot,  Sxibst,  482,496,497; 
Th6v.-d'Ess.,  Subst,  nn.  4, 162-3-6  ;  Thev.  d'Ess.  (Can.  Ed.)  9,  29,  36, 
38.  [H  381.] 

DECISIONS  : — 1.  A  deed  of  doDation  stipulated  that,  after  the  death  of  the 
donor,  his  son  should  be  usufructuary,  and  his  son's  children  proprietors  of  certain 
real  estate  and  that,  in  default  of  such  issue,  the  property  should  belong  to  the 
other  heirs  of  the  donor  who  should  enjoy  and  dispose  of  it  in  such  manner  as  the 
donor  should  direct  by  his  will.  Held :  1.  That  this  stipulation  did  not  operate 
as  a  substitution  and  had  the  effect  of  creating  a  conditional  reversion  of  the 
property  in  favor  of  the  donor  and  his  heirs.  2.  That  as  the  right  reserved  to  the 
donor  formed  part  of  his  property  during  his  life,  and  of  his  succession  at  his 
death,  and  passed  by  his  will  to  his  son,  the  latter,  having  died  childless,  could 
under  his  father's  wUl,  by  his  own  will  dispose  of  the  property  as  he  saw  fit — Q. 
B— Dii/aua:  <fe  Herse,  17  L.  C.  R.,  p.  246. 

2.  Que  la  r6siliation,  par  le  donateur  et  le  donataire,  de  la  donation  cr§ant 
une  substitution  en  faveur  des  enfants  a  nidtre  du  donataire,  n'affecte  pas  la 
substitution  ni  les  droits  des  appel6s — C.  R — Beaulieu  va  Hay  ward,  10  Q. 
1m  B.,  p.  275. 

980*  Substitutions  made  by  contrctct  of  marriage  are  irrevocable 
like  gifts  made  in  the  same  manner. 

Substitutions  made  by  other  gifts  inter  vivos  may  be  revoked  by 
the  donor,  notwithstanding  the  acceptance  by  the  institute  for  himself, 
[so  long  as  they  have  not  opened  ;  unless  they  have  been  accepted  by 
the  substitute,  or  in  his  behalf,  either  formally  or  in  an  equivalent 
manner,  as  in  gifts  in  general.] 

The  acceptance  made  for  themselves  by  institutes,  even  when  they 
are  strangers  to  the  donor,  also  renders  irrevocable  the  substitution  in 
favor  of  their  children  bom  or  to  be  bom. 

The  revocation  of  a  substitution,  when  it  is  allowed,  cannot  pre- 
judice the  institute  nor  his  heirs  by  depriving  them  of  the  possible 
benefit  of  the  lapse  of  the  substitution,  or  otherwise.  On  the  contrary, 
and  although  the  substitute  might  have  received  but  for  the  revoca- 
tion, such  revocation  goes  to  the  profit  of  the  institute  and  not  of  the 
grantor,  unless  the  latter  has  made  a  reservation  to  that  effect  in  the 
act  creating  the  substitution. 

Substitutions  by  will  may  be  revoked  like  all  other  testamentary 
dispositiona — Ricard,  Don,,  part.  1,  n.  850  ]Substit,^Q,Tt.  nn.  137,  140 ; 
Th^v.-d'Ess.,  nn.  1134-5-6-7-8  et  notes  p.  448  ;  Ord.  Don.,  art.  11,  12 ; 
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0.  C.  772  ;  GontrA  as  to  irrevocability  in  all  cases.  —  Ord.  des  Subst. 
tit.  1,  article  11,  12  ;  Pothier,  Subst,  489 ;  Thev.  d*Ess.  (Can.  Ed.)  53. 
[II.  381.] 

931*  Moveable  property  as  well  as  immoveables  may  be  the 
subject  of  substitutions.  Unless  corporeal  moveables  are  subjected  to 
a  different  disposition  they  must  be  publicly  sold  and  their  price  be 
invested  for  the  purposes  of  the  substitution. 

Ready  money  must  also  be  invested  in  the  same  manner. 

The  investment  must  in  all  cases  be  made  in  the  name  of  the  sub- 
stitution.— Th6v.  d'Ess.,  n.  69  ;  ContrA  as  to  the  sale  and  use  ;  Ord.  des 
Subst.,  tit.  l,art.  3  ;  Vide  Blanchet  vs  Blanchet,  11  L.  C  R.,  p.  204; 
2  Bourjon,  158 ;  Pothier,  Subst,  529,  554  ;  et  490-1 ;  Thev.  d'Ess. 
(Can.  Ed.)  43.  [II.  383.] 

DECISIONS  : — !•  Que  si  des  meubles  substitu^s  sont  saisis  sur  le  grev6  pai 
les  cr^anciers  de  ce  dernier,  et  qu'une  opposition  soit  faite  par  le  curateur  k  h 
substitution,  r^clamant  distraction  de  ces  meubles,  la  Cour  ordonnera  la  venic 
des  meubles  et  le  d6pdt  du  produit  en  Cour,  pour  que  les  deniers  soient  placet 
au  nom  de  la  substitution. — ^C.  R,—Compagnie  de  Prit  et  de  D^di  du  Canada  vi 
Fraser,  5  L.  N.,  p.  219,  12  R.  L.,  p.  421. 

2.  Qu'avant  la  promulgation  du  Code  Civil  la  substitution  de  choses  mobi 
lidres  6tait  prohib^e — Mathibu,  J.—Joubert  v»  Walsh,  12  R.  L.,  p.  334,  28  L.  C 
J.,  p.  39,  M.  L.  R.,  1  S.  C,  p.  85. 

3.  Qu'en  1821,  les  biens  meubles  pouvaient,  d*aprds  la  loi,  de  mSme  que  dei 
biens  immeubles,  former  Tobjet  d'une  substitution  dans  les  limites  pr6vues  par  h 
loi. — Berthelot,  J — Mitchell  vs  Moreau,  13  R.  L.,  p.  684. 

4.  Que  le  curateur  &  la  substitution  n'a  pas  le  droit  de  recevoir  les  capitaui 
appartenant  k  cette  substitution  dont  il  doit  dtre  fait  emploi  conform6ment  i 
Particle  931  C.  C,  ni  de  recevoir  les  int^rets  des  sommes  appartenant  a  la  substi 
tution,  vu  que  ces  int^r^ts  appartiennant  aux  grev6s. — Q.  B. — Dorum  is  Dorion 
13  R  L.,  p.  627,  4  Q.  B.  R,  p.  213,  M.  L  R.,  1  Q.  B.,  p.  483— Confirmed  in  Supreme 
Court,  13  S.  C.  R.,  p.  194. 

932.  [Substitutions  created  by  will  or  by  gifts  inter  vivos  eannoi 
extend  to  more  than  two  degrees  exclusive  of  the  institute.] — Ric 
Sub.,  part.  2,  n.  4 ;  2  Bourjon,  171 ;  C.  S.  L.  C,  c.  34,  s.  2  ;  C.  N.,  1049 
Thev.  d'Ess.  (Can.  Ed.)  352.  [II.  383.] 

DECISION  : — That  by  the  old  jurisprudence  introduced  into  this  Province 
and  which  was  not  affected  in  this  particular  by  the  Imperial  Statute  of  1774 
(14  Geo.  Ill,  c.  83),  but  was  still  in  force  in  August  1798,  when  the  will  in  ques 
tion  was  made,  a  substitution  created  by  will  was  limited  to  two  degrees  of  th( 
institute.  Degrees  of  substitution  are  counted  by  "  heads "  {par  Hies)  and  no 
by  "  roots  '*  {par  souches).  When  the  share  of  one  among  several,  who  took  con 
jointly,  passes  to  the  others  by  his  death,  such  transmission  is  reckoned  an  addi 

tional  degree,  as  regards  the  share  eo  transmitted Q.  B.— Jone«  <k  Outhbert,  H 

L.  R,  2  Q.  B.,  p.  44— C.  R— M.  L.  R.,  2  S.  C,  p.  23. 
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938*  The  rules  concerning  legacies  in  general  also  govern  in 
matters  of  substitution,  in  so  far  as  they  are  applicable,  save  in 
excepted  cases. 

Substitutions  by  gift  inter  vivos,  like  those  created  by  will,  are 
subject  to  the  same  rules  as  legacies,  as  to  their  opening,  and  after  they 
have  opened.  Whatever  relates  to  the  form  of  the  act,  and  the  accep- 
tance and  prehension  of  the  property  by  the  first  donee,  remains 
subject  to  the  rules  which  belong  to  gifts  inter  vivos. 

An  acceptance  by  the  first  institute  under  the  gift  is  sufficient  for 
the  substitutes,  if  they  avail  themselves  of  the  disposition,  and  if  it 
have  not  been  validly  revoked. 

If  the  gift  inter  vivos  lapse  in  consequence  of  repudiation  or  for 
want  of  acceptance  on  the  part  of  the  first  donee,  fiduciary  substitution 
does  not  take  place,  nor  does  the  vulgar  unless  the  donor  has  so  pro- 
vided.—Th^v.-d'Ess.,  nn.  69,  76, 142-3-4,  159,  161-2-3,  170-1-2,  528-9, 
612  ;  Ricard,  Suhst,  c.  10,  n.  130  ;  2  Bourjon,  155-8  ;  Guyot,  Suhst, 
482  ;  Pothier,  Suhst,  488,  490,  514 ;  3  L.  0.  Jurist,  141,  Joseph  vs  Caa- 
tonguay  ;  Thev.  d'Ess.  (Can.  Ed.)  27,  168.  [II.  383.] 

DECISIONS  : — 1.  Lorsqu'un  usufruit  est  constitu6  par  acta  de  donation  en 
&yeur  de  plusieurs  personnes  conjoin tement  et  qu'ii  y  a  substitution  de  la  pro- 
priety, les  appalls  ne  peuvent  recueillir  qu'aprds  la  mort  de  tous  les  usufruitiers ; 

7  ayantlieu  ou  droit  6!accroi8semmt  en  faveur  des  survivants  jusqu'au  dernier 

Q.  B. — Joseph  &  Casionguctt/,  1  R.  L.,  p.  200. 

2.  Dans  le  cas  d'une  donation  par  une  mdre  k  un  de  ses  fils,  k  la  condition 
que  si  le  donataire  meurt  avant  ses  frdres  et  soeurs,  les  biens  donn6s  retoumeront 
d  Uurs  enfanta  Ugitimeapar  souehes,  les  enfants  d'un  fr^re  du  donataire  d6c^d6 
avant  la  donation  auront  droit  k  une  part,  comme  ceux  des  frdreft  et  soBurs  d6c6d68 
aprdtf  la  donation. — Pbivy  Council. — Leclhre  is  Btaudry^  5  K.  L.,  p.  626, 17  L.C.  J., 
p.  178,  5  P.  C.  App.,  p.  362. 

3.  Que  la  resiliation,  par  le  donateur  et  le  donataire,  de  la  donation  or6ant 
une  substitution  en  favour  des  enfants  k  naitre  du  donataire,  n'afifecte  pas  la  sub- 
stitution ni  les  droits  des  appeles. — C.  R. — Beaulieu  va  Haytoardj  10  Q.  L.  R., 
p.  275. 

984.  The  testator  may  impose  a  substitution  either  upon  the 
donee  or  the  legatee  whom  he  benefits,  or  upon  his  heir  on  account  of 
what  he  leaves  him  as  such. — Pothier,  Siibst,  625  ;  Guyot,  Subst,  477 ; 
Thev.  d'Ess.  (Can.  Ed.)  31.  [U.  383.] 

935*  The  donor  in  an  act  i?ifermi;08  cannot  subsequently  create 
a  substitution  of  the  property  he  has  given,  even  in  favor  of  the 
children  of  the  donee. 

Nor  can  he  reserve  the  right  of  doing  so,  except  it  be  in  a  contract 
of  marriage.  The  grantor  may  however  reserve  to  himself,  in  all  cases, 
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the  right  to  determine  the  proportions  in  which  the  substitutes  shall 
receive. 

Nevertheless  the  donor  or  testator  may,  in  a  new  gift  inter  vivos 
of  other  property  to  the  same  person,  or  in  a  will,  create  a  substitution 
of  the  property  given  unconditionally  in  the  first  gift ;  such  a  substi- 
tution takes  effect  only  by  virtue  of  the  acceptance  of  the  subsequent 
disposition  of  which  it  forms  a  condition,  and  does  not  prejudice  the 
rights  acquired  by  third  parties. — Ord.  des  Subst.,  tit.,  1,  art.  13,  15  ; 
Th^v.-d'Ess.,  nn.  123,  127;  0.  C.  824 ;  Pothier,  Subat,  527 ;  Th6v.-d*Es3. 
(Can.  Ed.)  49.     [II.  383  to  385.] 

936.  Children  who  are  not  called  to  the  substitution,  but  are 
merely  named  in  the  condition  without  being  charged  to  deliver  over 
to  others,  are  not  deemed  to  be  included  in  the  disposition. — Ricard, 
Svhat,  part.  1,  n.  501  ;  2  Bourjon,  167 ;  Pothier,  Subst,  504-5-6-7  ;  Ord. 
des  Subst.,  tit.,  1,  art.  19  ;  Th6v.-d'Ess.,  Svhst,  nn.  939  et  seq. ;  Th^v.- 
d*Ess.  (Can.  Ed.)  96,  613.     [II.  385.] 

937*  In  substitutions,  as  in  other  legacies,  representation  does 
not  take  place,  unless  the  testator  has  ordained  that  the  property  shall 
pass  in  the  order  of  legitimate  successions,  or  his  intention  to  that 
effect  is  otherwise  manifest. — Ord.  des  Subst.,  tit.  1,  art.  21 ;  Th^v.- 
d'Ess.,  n.  64;  Ricard,  Suhst,  part.  l,nn.  663  et  seq. ;  Th^v.-d'Ess.  (Can. 
Ed.  96,  155.     [II.  385.] 

DECISIONS: — 1.  Dans  Pespdce,  une  substitution  fid^icommissaire 4tant  faite 
en  terme  coUectif,  les  biens  substituSs  doivent  se  partager  entre  les  appel^  par 
souches  et  non  par  tetes,  ou  la  transmission  des  biens  laisses  k  deuz  enfants  k 
charge  de  substitution  graduelle  en  favour  de  leurs  descendants,  se  fait  par 
souches. — Dans  Tespdce,  la  substitution  s'ouvrant  en  faveur  d*un  des  appel^s, 
avant  de  s'ouvrir  pour  les  autres,  cet  appel6  peut  imm6diatement  demander  sa 
part  sans  attendre  rouverture  de  la  substitution  en  faveur  de  ses  co-appel^a. — 
Monk,  J. — Dumont  va  Dumonif  7  L.  C.  J.,  p.  12. 

2.  Dans  les  substitutions,  il  n'y  a  pas  lieu  au  droit  de reprfyeniationfkixkoina 
que  le  donateur  n'ait  manifest6  clairement  son  intention  de  d6f(§rer  les  biens 
suivant  Tordre  des  successions  legitimes. — La  mort  d'un  des  appel6s,  savoir,  un 
des  petitsenfants  de  la  donatrice,  avant  Touverture  de  la  substitution,  n*a  pas 
produit  un  droit  de  repr6sentation  en  faveur  des  demanderesses,  arridre-petits- 
enfants  de  la  donatrice  et  enfants  de  VappeU  dec^d^  avaot  Touverture  de  la 
substitution,  mais  a  produit  un  droit  d^accroissement  en  faveur  des  appelis  vivant 
lorsde  Fouverture  de  la  substitution — ^C.  R. — Castonguay  vsBeaudry,  1 R.  L.,  p.  93. 

3.  La  representation  en  Ugne  directe  a  lieu  en  matidre  de  substitution^— 
LoRAKGBR,  J^  Brunette  vs  P^loquin^  3  R.  L.,  p.  52. 

4.  The  expression  <'  enfan$  "  in  a  donation  creating  a  substitution  in  their 
favor,  includes  ''  lespetits  enfants  *\  in  the  absence  of  any  express  limitation  in 
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the  deed  in  favor  of  the  children  only. — C.  R — Jouhert  V8  Walshy  M.  L.  R.,  1  8. 
C^  p.  85,  28  L.  C.  J.,  p.  39,  7  L.  N.,  p.  134.— Mathibu,  J.— 12  R.  L.,  p.  334. 

5.  Que  la  designation  des  appel^s  par  lea  mots  "  enfanUnia  de  mon  mariage  *' 
d&ns  UD  testament  errant  une  substitution,  est  la  manifestation  de  Pintention  da 
testateur  que  representation  ait  lieu,  et  qu^il  faut  des  termes  clairs  et  precis  pour 
dter  au  mot  "  enfanii  "  oette  signification  que  lui  donne  express6ment  la  loi  (C. 
C.  980.)— C.  K^MareotU  vs  Noel,  6  Q.  L.  R,  p.  245. 

SECTION  IL — OF  THE   REGISTRATION   OF  SUBSTITUTIONS. 


Besides  the  effect  of  registration  or  of  the  omission  to  re- 
gister, 83  regards  gifts  and  wills  respectively  as  such,  any  of  these  acts 
containing  fiduciary  substitutions,  either  in  respect  of  moveable  or  of 
immoveable  property,  must  be  registered  in  the  interest  of  the  substi- 
tutes and  of  third  parties. 

Substitutions  in  the  direct  line  in  contracts  of  marriage,  and 
those  in  respect  of  corporal  moveables  accompanied  with  actual  deli- 
very to  the  first  donee  are  not  exempt  from  registration. 

The  failure  to  register  substitutions  operates  in  favor  of  third 
parties,  to  the  prejudice  of  the  substitutes, though  the  latter  be  minors, 
or  interdicted,  or  not  yet  bom,  and  even  against  married  women,  ajid 
they  cannot  be  relieved  from  it ;  saving  their  recourse  against  those 
whose  duty  it  was  to  procure  the  registration. — 0.  S.  L,  C,  c.  37,  s. 
29 ;  Ord.  de  Moulins,  art.  57 ;  Ricard,  Substit,  part  2,  n.  120  ;  2  Bour- 
jon,  178,  179, 180;  Pothier,  Subat,  491  et  seq.;  C.  N.,  1069 ;  Th6v.- 
d'Ess.  (Can.  Ed.)  217.     [II  335.] 

DECISIONS  : — 1*  Registration  of  substitution  only  became  law  in  1855,  (18 
ViotyCap.  101  y)  and  previous  registration  will  not  avail. — Q.  B. — Mcintosh  va  Bell, 
12L.C.J.,p.  121. 

2.  Qu»)  Penr^gistrement  d'une  substitution  doit  ^tre  renouvel6  dans  les  deux 
ans  de  la  mise  en  force  de  2168  C.  C.  Que  Tenr^gistrement  d'un  testament  con- 
tenant  une  substitution  faite  en  1853,  n'a  pas  Teffet  de  remplacer  Tinsin nation 
qui  6tait  alors  obligatoire. — Kathibu,  J. — Poiiras  vs  Lalonde,  11  B.  L.,  p.  356. 

939.  The  want  of  registration  may  be  invoked  against  the  subs- 
titution by  all  parties  interested  who  are  not  within  some  particular 
exception. — 2  Ricard,  Svhat,  part.  2,  n.  120 ;  Pothier,  Stibst,  pp.  495-6 ; 
C.  N.,  941, 1070 ;  Th6v.-d'Ess.  (Can.  Ed.)  220.    [II.  385.] 

940.  Neither  the  grantor,  nor  the  institute,  nor  their  heirs  or 
universal  legatees,  can  avail  themselves  of  the  want  of  registration, 
but  it  may  be  invoked  by  those  who  have  acquired  from  them  in  good 
faith  by  a  particular  title,  whether  onerous  or  gratuitous,  ajid  by 
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their  creditors. — Pothier,  Subst^y  446-6 ;  OrA  des  Subst.,  tit.  2,  art.  34 ; 
0.  N.,  941,  1070, 1072  ;  Th^v.-d'Ess.  (Can.  Ed.)  221.    [11.  355.] 
DECISIONS  :— See  cases  noted  at  C.  C,  941,  942  &  1484. 

941^  The  registration  of  acts  containing  substitutions  takes  the 
place  of  their  inscription  in  the  offices  of  the  courts,  and  of  their  judi- 
cial publication,  which  formalities  are  abolished. 

Such  registration  must  be  effected  within  six  months  from  the 
date  of  the  gift  inter  vivos,  or  from  the  death  of  the  testator.  The 
effect  of  the  registration  of  gifts  inter  ^/ivo8  within  such  delay,  as 
regards  third  parties  whose  claims  are  registered,  is  explained  in  the 
title  Of  Registration  of  real  rights.  As  regards  all  other  parties,  and 
in  cases  of  substitution  by  will,  registration  within  the  same  delays 
has  a  retroactive  effect  to  the  time  of  the  gift,  or  to  that  of  the  death. 
If  it  take  place  subsequently,  its  effect  commences  only  from  its  date. 

Nevertheless  the  special  delays  established,  as  regards  wills,  for 
the  cases  where  the  testator  dies  beyond  Canada,  or  where  the  deed 
has  been  concealed,  apply  with  equal  retroactive  effect  to  the  substi- 
tution contained  in  the  will  in  such  cases. 

Substitutions  affecting  immoveables  must  be  registered  in  the 
registry  office  of  the  division  in  which  they  are  situated,  and  also, 
when  they  are  created  by  gifts  made  in  contemplation  of  death,  or  by 
will,  at  the  registry  office  of  the  domicile  of  the  grantor. 

K  it  affect  moveable  property,  it  must  be  registered  in  the  regis- 
try office  of  the  division  in  which  the  donor  at  the  time  of  the  dona- 
tion, or  the  testator  at  the  time  of  his  death,  had  his  domicile. — C.  S. 
L.  C,  c.  37,  ss.  28-29 ;  Pothier,  Sv^st,  494-5  ;  Ord.  des  Subst,  tit.  2, 
art.  27,  28,  29;  C.  C,  804;  C.  N.,  1049  ;  Th6v.-d'Ess.  (Can.  Ed.)  216. 
[II.  387,  III  379.] 

DECISIONS  : — 1.  Even  before  the  registry  laws  in  Lower  Canada,  the  want 
of  publication  et  insinuation  of  a  will  creating  a  substitution  within  six  months  of 
the  death  of  the  testator,  did  not  invalidate  the  substitution. — Q.  B. — Bulmer  df 
Dufresne,  3  Q.  B.  R.,  p.  40 Supreme  Court.— C.  D.,  p.  533. 

2.  Que  I'enr^gistrement  d'un  testament  contenant  une  substitution,  faite  en 
1853,  n'a  pas  Peffet  de  remplacer  Pinsinuationqui^taitalorsnecessaire. — ^Mathieu, 
J. — Poitrasvs  Lalonde,  11  R.  L.,  p.  356. 

3.  Qu'une  substitution  contenue  dans  un  testament  du  22  novembre  1848, 
qui  n'a  jamais  6te  lu  et  puhli6,  ainsi  qu'exige  par  la  loi,  a  I'epoque  ou  le  testateur 
est  d6c^d6,  est  sans  effet  d.  Tencontre  d'un  tiers  detenteur  par  titre  provenant  du 
Ugataire  gr^v6  de  substitution. — Q.  B. — BouU  &  LangiSj  10  R.  L,  p.  135. 

942.  The  following  persons  are  bound  to  register  substitutions, 
when  they  are  aware  of  their  existence,  namely  : 
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1.  The  institute  who  accepts  the  gift  of  legacy ; 

2.  The  substitute  of  age,  who  is  himself  charged  to  deliver  over  ; 

3.  Tutors  or  curators  of  the  institute  or  of  the  substitutes,  and 
the  curator  to  the  substitution ; 

4.  The  husband  for  his  wife  who  is  so  bound. 

Those  who  are  bound  to  effect  the  registration  of  the  substitu- 
tion, and  their  heirs  and  universal  legatees,  or  legatees  by  general 
title,  cannot  avail  themselves  of  the  want  of  such  registration. 

The  institute  who  has  neglected  to  register  is  moreover  subject 
to  lose  the  fruits,  as  in  the  case  of  neglect  to  have  an  inventory  made. 
— Ricard,  SubsL,  part.  2,  n.  130;  2  Bourjon,  178;  Ord.  desSubst.,  tit. 
2,  art.  23,  30 ;  Pothier,  Subat,  494,  496,  553 ;  C.  N.  941,  1069,  1070, 
1072,  1073 ;  Th^v.-d'Ess.  (Can.  Ed.)  218.     [H.  387.] 

DECISION  : — Uintiin6e,  appel6e  k  la  substitution  or6§e  par  le  testament  de 
son  pdre,  reclame  par  action  p6titoire,  de  Pappelant,  un  immeuble  faisant  partie 
des  biens  de  la  dite  substitution,  ^appelant,  dans  sa  defense,  alldgue,  qu*il  a 
acquis  cet  Immeuble  k  une  vente  judiciaire,  k  la  poursuite  d'un  cr6ancier  pr6f(§* 
rable  a  la  substitution,  laqnelle  se  trouve,  en  consequence,  purg^e  par  le  d^cret. 
B^ponse  de  rintim^e  que  cette  cr^ance  n'^tait  pr6f<§rable  k  la  substitution,  que 
par  Penr^gistrement  tardif  du  testament  errant  la  dite  substitution  et  que  Tap- 
pelant,  ayant  ^t^  son  tuteur,  ne  pouvait  se  pr^valoir  de  ce  d^faut.  Aucune 
allegation  de  la  connaissance  du  testament  par  Pappelant  n'est  faite  dans  la  dite 
r^ponse.  Jugi, — ^Que  Tappelant  ayant  invoque,  ^Tencontre  de  Paction  p^titoire,  un 
titre  bon  et  valable  k  ea  face,  Pintim^e  etait  tenue  d'en  d^montrer  la  nullity 
et^  qu^en  Pabsence  d'aliegations  et  de  preuve  que  Pappelant,  tuteur  de  Pin- 
tim^e,  connaissait  Pexistence  de  ce  testament,  11  est  bien  fond6  k  en  invoquer 
Penr^gistrement  tardif.  (C.  C.  1484.>— Q.  B.^Terrien  &  LaboniS,  2  Q.  B.  R,  p.  90. 

948*  The  a^ts  and  declarations  of  investment  of  the  moneys 
belonging  to  the  substitution  must  also  be  registered  within  six 
months  from  their  date. — ^Authorities  under  the  preceding  article ; 
Th^v.-d'Ess.,  (Can.  Ed.)  943.    [II.  387.] 

SECTION   III. — OF  SUBSTITUTIONS  BEFORE  THEIR  OPENING. 

944#  The  institute  holds  the  property  as  proprietor,  subject  to 
the  obligation  of  delivering  over,  and  without  prejudice  to  the  rights 
of  the  substitute. — Ricard,  Siibst,  part.  1,  n.  100 ;  2  Bourjon,  186 ; 
Pothier,  Subat,  541,  543,  559  ;  Guyot,  SubsL,  522-3;  Th^v.  d*Ess.,  nn. 
11,  631-2-3. ;  Th^v.-d'Ess.,  (Can.  Ed.)  176-203.     [II.  387.] 

DECISION  : — 1.  La  defense  d'ali^ner  et  Pinsaisissabilit^  port^es  k  un  aote  de 
dooatioD,  ne  peuvent  Stre  invoqu^es  dans  le  cas  de  reparations  n^cessaires  faites 
poor  augmenter  la  valeur  et  le  revenu  de  la  chose  donn^e ;  le  bail  pour  neuf 
anodes  ne  comporte  pas  une  alienation;    le  vice  d'anticipation  ne  pent  dtre 
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myoqu6  que  par  le  nu  propri6taire,  l*appel6  k  la  substitution,  la  pupille  ou  la 
femme,  excepts  dans  le  cas  de  fraude. — ^Bbaudrt,  J. — Valois  v$  Oameauj  2  R.  L, 
p.  131. 

See  also  oases  noted  at  C.  C.  948. 

y^  945*  If  all  the  substitutes  be  not  bom,  the  institute  is  bound  to 
obtain,  in  the  manner  established  as  regards  tutors,  the  judicial  ap- 
pointment of  a  curator  to  the  substitution,  to  represent  the  substitutes 
yet  unborn,  and  to  attend  to  their  interests  in  all  inventories  and  par- 
titions and  other  circumstances  in  which  his  intervention  is  requisite 
or  proper. 

The  institute  who  neglects  to  fulfil  this  obligation  may  be  de- 
clared to  have  forfeited  in  favor  of  the  substitute  the  benefit  of  the 
disposition. 

All  persons  who  are  competent  to  demand  the  appointment  of  a 
tutor  to  a  minor  of  the  same  family  may  also  demand  the  nomination 
of  a  curator  to  the  substitution. 

Substitutes  who  are  bom  but  incapable  are  represented  as  in 
ordinary  cases. — 2  Bourjon,  160 ;  Guyot,  Tuteur  d  Subst,  339  ;  2  Pi- 
geau,  313  ;  Th^v.-d'Ess.,  Subst,  c.  88  ;  C,  N.,  1056,  1066,  1067 ;  Th^v.- 
d'Ess.,  (Can.  Ed.)  400.    [II.  387.] 

Amendment :  Article  945  of  the  Civil  Code  is  amended  to  read  in 
the  following  manner. 

"  945.  All  substitutes,  bom  and  unborn,  are  represented  in  all 
inventories  and  partitions  by  a  curator  to  the  substitution,  appointed 
in  the  manner  established  as  regards  tutors.  The  curator  to  the  sub- 
stitution attends  to  the  interest  of  such  substitutes  in  all  such  invent- 
tories  and  partitions,  and  represents  them  in  all  cases  in  which  his 
intervention  is  requisite  or  proper. 

The  institute  who  neglects  to  demand  this  nomination  may  be 
declared  to  have  forfeited  in  favor  of  the  substitute  the  benefit  of  the 
disposition. 

All  persons  who  are  competent  to  demand  the  appointment  of  a 
tutor  to  a  minor  of  the  same  family,  may  also  demand  the  nomination 
of  a  curator  to  the  substitution." — Q.  38  Vict.,  cap.  13. 

DECISIONS  : — !•  An  action  does  not  lie  in  favor  of  a  tutor  elected  en  justice 
to  a  substitution  under  a  will,  to  have  the  enjoyment  of  the  usufructuary  declared 
forfeited,  en  dSchiance  d'usu/ruit — C.  R. — Gauthier  vs  BoudreaUjZL,  C.  J.,  p.  54. 

2.  The  tutor  to  a  substitution,  impleaded  in  that  capacity,  represents  all 
the  appelis  to  the  substitution,  in  a  case  where  such  appel^  are  not  mentioned 
by  name  in  the  instrument  creating  the  substitution. — Q.  B. — Cditonguay  A 
Castonguay^  14  L.  C.  R.,  p.  308. 
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3.  La  substitution  n'Stant  pas  ouverte,  le  curateur  k  la  substitution  n'a 
anoun  droit  ni  int^rSt  k  formuler  une  opposition  afin  d'annuler  la  saisie  d'un 
immeuble  substitu6. — C.  R — WUson  vs  Leblane,  13  L.  C.  J.,  p.  201. 

4.  Qu'un  curateur  k  une  substitution  n'a  pas  le  droit  d'exiger,  en  sa  quality, 
lepaiement  des  capitaux  ou  int^rSts  des  oapitaux  substitu^s. — ^Mathibu,  J. — 
Moreau  vs  Dorion,  12  R.  L.,  p.  380. 

5.  A  curator  to  a  substitution  has  no  right  of  action  to  recover  from  a 
curator,  in  whose  stead  he  is  appointed,  any  moneys  due  by  the  latter  to  institutes. 
-^UPREMB  Court.— Porion  <k  Dorion,  13  S.  C.R.,  p.  194.— Q.  B.— 13  R.  L.,  p.  627, 
4  Q.  B.  R.,  p.  213,  M.  L.  R.,  1  Q.  B.,  p.  483. 

6.  Que  le  fils  d'un  grev6  de  substitution  et  ez6cuteur  testamentaire  du  sub. 
stituant,  ne  pent  ^tre  nomm6  curateur  k  telle  substitution.— C.  R — Mereier  vt 
LabadU,  14  R.  L.,  p.  463. 

7.  The  persons  in  whose  fiavor  a  property  is  substituted  are  entitled  to  inter- 
veDe  for  the  protection  of  their  interests  in  an  action  directed  against  a  trustee 
administering  the  property  under  a  marriage  contract,  to  have  him  removed  from 

the  position  of  trustee  and  to  compel  him  to  render  an  account Q.  B. — Larue  d: 

Rattray,  9  L.  N.,  p  366, 12  Q.  L.  R.,  p.  258, 14  R.  L.,  p.  615. 

946.  The  institute  is  bound,  within  three  months  to  have  an 
inventory  made  at  his  own  expense  of  the  property  comprised  in  the 
substitution,  as  well  as  a  valuation  of  the  moveable  effects,  if  they 
have  not  already  been  included  as  such  and  valued  likewise  in  a 
general  inventory  of  the  property  of  the  succession,  made  by  other 
persons.  All  persons  interested  must  either  be  present  or  have  been 
notified  to  that  effect. 

In  default  of  the  institute,  the  substitutes,  their  tutors  or  curators, 
and  the  curator  to  the  substitution  have  the  right,  and  are  bound, 
except  the  substitutes  when  they  are  not  obliged  to  deliver  over,  to 
cause  such  inventory  to  be  made  at  the  expense  of  the  institute,  after 
notifying  him,  and  all  others  interested,  to  be  present. 

So  long  as  the  institute  fails  to  have  such  inventory  and  valua- 
tion made  he  is  deprived  of  the  fruits. — 2  Bourjon,  160  ;  Pothier, 
Subst,  522-3  ;  2  Pigeau,  313  ;  Guyot,  Tuteur  d  Subat,  339  ;  Ord.  des 
Subst.,  tit.  2,  art.  1,  2,  4,  5 ;  C.  N.,  1058,  1059,  1060 ;  Th6v.-d*Ess., 
(Can.  Ed.)  226.    [II.  387  to  389.] 

DECISION  : — Que  des  appel^s  de  substitution  ayant  ^ventuellement  droit  k 
la  propriety  poss^dSe  par  des  grev^s,  ont  droit  de  fiEdre  un  inventaire  des  biens 
substitu^s,  aux  frab  des  grey^s  et  d'y  appeler  ces  demiers,  dans  le  cas  oi!l  ils 
refusent  de  le  faire  eux-m^mes,  mais  ils  ne  peuvent  prendre  une  action  pour 
forcer  les  grev6s  k  proc6der  k  cet  inventaire. — ^Tasohbrbau,  J — Bourassa  vs 
SU.  Marie,  M.  L.  R,  4  S.  C,  p.  41. 

947*  The  institute  performs  all  the  acts  that  are  necessary  for 
the  preservation  of  the  property. 
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He  is  liable  on  his  own  account  for  all  rights,  rents,  charges  and 
arrears  falling  due  within  his  time. 

He  makes  all  payments,  receives  moneys  due  and  reimburse- 
ments, invests  capital  sums  and  exercises  before  the  courts  all  the 
powers  necessary  for  these  purposes. 

For  the  same  purposes  he  makes  the  necessary  advances  for  law 
expenses  and  other  necessary  disbursements  of  an  extraordinary  na- 
ture, the  amount  of  which  is  refunded  to  him  or  his  heirs,  either  in 
whole  or  in  part,  according  to  what  appears  to  be  equitable  at  the 
time  when  he  delivers  over. 

If  he  have  redeemed  rents  or  paid  the  principal  of  debts  due, 
without  having  been  charged  to  do  so,  he  and  his  heirs  have  a  right 
to  be  paid  back,  at  the  same  time,  the  moneys  so  disbursed,  without 
interest. 

If  such  redemption  or  payment  have  been  made  in  anticipation 
without  sufficient  reason,  and  would  not  have  been  demandable  at  the 
time  of  the  opening,  the  substitute  need  not,  until  the  time  when  they 
would  have  become  exigible,  do  more  than  pay  the  rents  or  interesta 
—2  Bourjon,  160-3  ;  Pothier,  Subst,  541-2  ;  Guyot,  Subst,  522  et  seq. ; 
Th^v.,  d'Ess.,  (Can.  Ed.)  206.    [II.  389]. 

AmeTidmenta : — See  aipendments  noted  at  C.  C,  294. 

DECISIONS : — 1.  A  witness  summoned  to  give  evidence  in  a  cause  wherein  the 
defendant  was  a  party,  in  his  quality  of  tutor  to  a  substitution^  cannot  recover  the 

amount  of  his  taxation  in  an  action  bought  against  the  tutor  personally. Smith, 

J. — Dagenais  vs  OauthieTf  11  L.  C.  R.,  p.  281. 

2.  Que  le  grev6  de  substitution  peut  §tre  autoris^  k  toucher,  sur  les  capitaox 
de  la  substitution,  le  montant  n^cessaire  pour  faire  les  grosses  reparations,  s'il 

n'est   pas   lui-m§me    en   6tat   de    faire  ces  reparations. — Mathibu,  J.^ In  re 

Desrivihresj  12  R.  L.,  p.  649. 

948«  The  rules  concerning  indivision  set  forth  in  the  title  Of 
Successions,  apply  equally  to  substitutions,  save  the  provisional  na- 
ture of  the  partition  while  they  last. 

In  the  case  of  forced  sale  of  immoveables  or  any  other  lawful 
alienation  of  the  property  comprised  in  a  substitution,  and  in  the  case 
of  redemption  of  rents  or  capital  sums,  the  institute,  or  the  testa- 
mentary executors  authorized  to  administer  in  his  place,  are  bound  to 
invest  the  price,  in  the  interest  of  the  substitutes,  with  the  consent  of 
all  parties  interested  ;  or  upon  the  refusal  of  such  parties,  the  invest- 
ment is  made  under  judicial  authorization,  obtained  after  due  notice 
to  them  being  given. — 2  Bourjon,  160;  Pothier,  Subst,  542,  543,  552 ; 
Guyot,  Suhst,  527 ;  Thev.  d'Ess.  (Can.  Ed.)  228.  [11.  389.] 
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DECISION: — Land  purchased  by  the  grevi  de  substiiuiionj  with  moneys 
arising  out  of  the  redemption  of  a  constituted  rent  which  belongs  to  the  substitu- 
tion, takes  the  place  in  all  respects  of  the  constituted  rent,  so  much  so,  that  the 
appeliM  to  the  substitution  have  a  right  to  the  land  or  its  value,  and  not  merely 
to  the  value  of  the  constituted  rent—- Q.  B.*— <?uy  <f  Guy,  22  L.  C.  J.,  p.  213. 

040.  The  obligation  of  delivering  over  the  property  of  the  sub- 
stitution in  an  undiminished  state,  and  the  nullity  of  all  his  acts  in 
contravention  thereof,  do  not  prevent  the  institute  from  hypothecating 
or  alienating  such  property,  without  prejudice  to  the  rights  of  the 
substitute,  who  takes  it  free  from  all  hypothecs,  charges  or  servitudes 
and  even  from  the  continuation  of  lease,  unless  his  right  has  been 
prescribed  according  to  the  rules  contained  in  the  title  Of  Prescrip- 
tion, or  unless  a  third  party  has  a  right  to  avail  himself  of  the  want 
of  registration  of  the  substitution. — ^Authorities  under  0.  C,  951 ; 
Thev.  d'Ess.  (Can.  Ed.)  215,  263.     [II.  389.] 

DECISIONS: — 1*  La  vente  d*un  immeuble  substitu^  ne  pent  pas  §treoppos6e 
tant  que  la  substitution  n'est  pas  ouverte — Bbrthblot,  J. — Cie.  de  Frit  v$  Vade- 
bone<Burf  4  L.  C.  J.,  p.  358. 

2.  La  prohibition  d'engager  ou  d'hypoth6quer  des  biens  substitu^,  16gu6s 
oomme  aliments,  n*empdche  pas  le  grev6  de  les  engager  ou  hypothequer  dans  le 
but  de  les  proteger  contre  une  aggression  tendant  k  en  d§pouiller  le  grev6,  et  la 
validite  de  Thypothdque  consentie  par  le  grev^,  ]^ur  cet  objet,  n'est  pas  afifect^e 
par  I'insuccds  des  mesures  adoptees  pour  emp^her  la  vente  qui  menace  d'en  d6- 
pouiller  le  grev6.  En  d'autres  termes  i~^ugi :  Que  Pavocat  qui  repr6sente  le 
propria taire  d'un  bien  declar6  alimentaire,  inalienable  et  insaisissable,  pour  tenter 
de  le  conserver  au  l^gataire,  acquiert  centre  oe  dernier  une  cr^anoe  alimentaire 
pour  la  repetition  de  ses  d^bours^s  et  honoraires.  (Art.  558,  C.  P.  C.) — Les  admis- 
sions du  proprietaire  de  biens  declares  alimentaires,  si  elles  ne  sent  pas  entach6es 
de  collusion,  font  preuve  contre  lui  du  caractdre  alimentaire  de  la  creance,  au 
paiement  de  laquelle  on  oppose  la  prohibition  d'hypoth^querou  aligner  contenue 
dans  un  testament — ^La  dette  hypothecaire  due  par  le  curateur  k  la  substitution 
et  n^e  de  la  defense  des  biens  de  la  substitution,  n 'est  pas  contestable  par  legrev6 
8ur  le  motif  que  les  biens  lui  ont  616  l^gu^s  en  usufruit  et  ont  6te  declares  inali6- 
nables  et  insaisissables,  pour  lui  assurer  des  aliments. — C.  R. — Doutre  vs  Leblanc, 
16L.C.  J.,p.  197. 

3.  Un  grev6  de  substitution  auquel  des  biens  (declares  inalienables  et  insai' 
sissab'es)  ont  et6  l^gu^s  en  usufruit  k  litre  d'aliments,  peut  valablement  hypothe- 
quer ces  m^mes  biens,  envers  des  personnes  qui  deviennent  des  cautions 
judiciaires,  i  sa  demande,  pour  poursuivre  Tappel  d'un  jugementdontTezecution 
entrainerait  la  vente  des  dits  biens,  et  par  consequent  la  perte  de  Tusufruit  etdes 
aliments ;  et  la  validity  de  cette  hypothdque  n'est  pas  aflfectee  par  Pinsucc^s  de 
I'appel.— C.  R.^  Wilson  &  Leblancj  16  L.  C.  J.,  p.  207. 

4.  Le  pouvoir  accord^  au  greve  de  vendre  les  immeubles  substitu^s  peut  etre 
ced^. — Le  pouvoir  accorde  au  greve  de  vendre  les  immeubles  substitu^s,  $i  par 
experit  et  gens  d  ee  connaissantSj  c'est  jugi  avantageux,  n*oblige  pas  le  greve  k 
recourir  au  tribunal  pour  la  nomination  des  experts  et  pour  obtenir  un  jugement 
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lui  pennettant  de  vendre,  mais  il  est  seulement  tenu  de  faire  nommer  unonrateur 
k  la  substitution  pour  la  nomination  d'un  expert..— Pbiyt  Counoil. — LeeUre  S 
Beaudiy,  5  R.  L.,  p.  626, 17  L.  C.  J.,  p.  178,  5  P.  C.  App.,  p.  362. 

5.  Les  grev^s  de  substitution  sont  propri6taires.  lis  ne  peurent  lier  les 
appel^s,  mais  ils  peuvent  aligner,  et  leurs  actes  d'ali6nation  sontvalables  tant  que 
la  substitution  dont  ils  sont  grev^s  n*est  pas  ouverte. — ^Tasohbhbau,  J. — PoWioi  vs 
Frcuer,  3  Q.  L.  R.,  p.  349. 

6.  Where  the  grevi  de  substitution  sold  the  right  to  take  away  sand  from 
the  property  charged  during  his  life  time  for  a  period  of  five  years,  it  was  held 
that  the  substitutes  had  a  direct  action  against  the  purchaser  to  recover  the  value 

of  the  sand — ^Q.  B — Bulmer  &  Dufresne,  3  Q.  B.  R.,  p.  90 Supbbmb  Coubt.— 

C.  D.  p.  533. 

9SO.  Forced  sales  imder  execution,  or  by  licitation,  are  likewise 
dissolved  in  favor  of  the  substitute  by  the  opening  of  the  substi- 
tution, if  it  have  been  registered,  unless  the  sale  comes  within  one  of 
the  cases  mentioned  in  article  953. — ^Authorities  under  article  951  ; 
Thev.  d'Ess.  (Can.  Ed.)  269.  [II.  389.] 

DECISIONS  :^See  case  noted  at  C.  C.  942  and  1984.— Q.  B.^Terrtm  A 
Labontij  2  Q.  B.  R.,  p.  90. 

9S1*  The  institute  cannot  compound  as  to  the  ownership  of  the 
property  in  such  a  manner  as  to  bind  the  substitute,  except  in  cases 
of  necessity,  when  the  interest  of  the  latter  axe  concerned,  and  after 
being  judicially  authorized  in  the  manner  required  for  the  sale  of 
property  belonging  to  minors. — Ricard,  Subst,  part.  2,  n.  90  ;  Pothier, 
Subst,  543  ;  Quyot,  Transaction^  236  ;  Ord.  des  Subst.,  tit.  2,  art.  53  ; 
Th^v.-d'Ess.,  Subst,  788,  857  et  seq;  Thev.  d'Ess.  (Can.  Ed.)  214. 
[n.  389.] 

DECISION  : — Que  Pordinance  des  substitutions  donn^e  par  Louis  XV,  Roi 
de  France,  en  1747,  n'a  jamais  et6  en  force  dans  le  Bas-Canada,  et  que  tout  grev6 
de  substitution  sous  les  dispositions  du  droit  fran^ais  avant  la  dite  ordonnance  et 
qui  6tait  en  force  dans  la  province  ayant  la  publication  du  Ck>de  Civil,  pouvait  et 
devait,  avec  rautorisation  judiciaire  obtenue  par  lui  et  par  le  tuteur  k  la  substi- 
tution, suivant  les  formalit^s  en  usage,  aligner  les  immeubles  sujets  k  la  substitu* 
tion  pour  cause  n6cessaire  et  lorsqu'il  y  avait  urgence  d'acquitter  les  dettes 
primant  les  substitu6s  et  d'en  pr6venir  la  vente  par  d6cret,  et  que  telles  aliena- 
tions 6taient  finales  et  ne  pouvaient  ^tre  resolues  k  Touverture  de  la  subs  tit  u- 
tion.--Q.  B.—Caiy  S  Perrault,  16  R.  L.,  p.  148 — ^Tasoherbau,  J — ^M.  L.  IL,  1  S. 
C,  p.  131. 

9S*2.  The  grantor  may  indefinitely  allow  the  alienation  of  the 
property  of  the  substitution,  which  takes  place,  in  such  case,  only  when 
the  alienation  is  not  made. — Ricard,  Subst,  part.  2,  n.  76  ;  Pothier, 
Subst,  537  ;  Guyot,  Suhst,  507  ;  Th^v.-d 'Ess.,  Subst,  a  787  ;  Thev. 
d'Ess.  (Can.  Ed.)  237.  [IL  391.] 
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DECISIONS  : — 1.  The  clause  in  the  donation  permitting  the  alienation  of  the 
fmds  d  consiiiuiion  de  rente,  in  case  it  were  found  by  experts  to  be  advantageous 
to  the  children  of  the  donee,  will  be  carried  into  effect  by  the  court  on  such 
report  of  experts,  in  an  action  by  the  donee  praying  to  be  authorized  to  selly 
although  the  donee  had  no  children,  and  was  not  likely  to  have  any. — Q.  B. — 
CasUmguay  S  Castonguay,  14  L.  C.  R..  p.  308. 

^  The  authority  contained  in  the  deed  of  donation  recited  in  the  pleadings, 
to  sell  the  property  therein  described,  if  experts  should  deem  it  advantageous  to 
do  so,  could  be  legally  acted  on,  on  experts  so  reporting,  without  the  necessity  of 
any  subsequent  judicial  proceedings. — Pbivt  Counoil. — Leelh-e  is  Beauda^,  17  L. 
C.  J.,  178,  5  R.  L.,  p.  626,  5  P.  C.  App.,  p.  362. 

9S3*  The  final  alienation  of  the  property  of  a  substitution  may 
moreover  be  validly  effected  while  the  substitution  lasts  : 

1.  By  expropriation  for  public  purposes  or  in  virtue  of  some 
special  law  ; 

2.  By  forced  judicial  sale  on  account  of  a  debt  due  by  the  grantor, 
or  of  hypothecary  claims  anterior  to  his  possession.  The  obligation  of 
the  institute  to  discharge  the  debt  or  hypothec  does  not  prevent  the 
sale  from  being  valid  in  this  case  against  the  substitution,  but  the 
institute  is  liable  towards  the  substitute  for  all  damages  ; 

3  With  the  consent  of  all  the  substitutes,  when  they  are  in  the 
exercise  of  their  rights.  If  some  of  them  only  have  consented,  the 
alienation  hold  good  as  regards  them,  without  prejudicing  the  others  ; 

4.  When  the  substitute  as  heir  or  legatee  of  the  institute  is  an- 
swerable to  the  purchaser  for  the  eviction  ; 

5.  As  regards  moveable  things  sold  in  conformity  with  section  I 
of  this  chapter. — Ricard,  Subst,  c.  6,  n.  258,  c.  13,  nn,  99  et  seq  ;  2 
Bouijon,  160,  179,  189  et  seq  ;  Pothier,  Subst,  531,  533,  534,  548  ; 
Guyot,  Subst,  527  et  seq. ;  H^ricourt,  Vente  dea  imrtieubles,  49  ; 
Thev.  d'Ess.  (Can.  Ed.)  242.  [II.  391.] 

ATnendments :  See  the  amendments  effected  by  the  different 
Railway  Acts  noted  at  C.  C.  297. 

DECISIONS : — 1.  The  sale  made  of  a  suhstituted  property  for  debts  created 
by  the  author  of  the  substitution,  or  for  other  debts  or  charges*  anterior  to  the 
substitution,  is  a  valid  sale,  and  purges  the  substitution. — ^The  institute  can 
legally  become  purchaser  of  the  property  dSlaissi  by  him  for  the  debts  of  his 
auteur^q.  B^McIntosh  is  Bell,  12  L.  C.  J.,  p.  121. 

2.  An  authorisation  to  the  curator  to  a  substitution  to  sell  real  property 
affected  by  the  substitution,  unaccompanied  by  a  similar  authorisation  to  a  tutor 
(id  hoc  to  such  of  the  substitutes  as  are  living,  but  incapable  of  acting,  is  insuffi- 
cient—Bebthblot,  J, — Benoitve  Benoii,  18  L.  C.  J.,  p.  286. 

954.  [The  wife  of  the  institute  has  no  subsidiary  recourse 
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against  the  property  of  substitutions  for  the  securing  of  her  dower  or 
her  dowry.]  —  C.  N.  1054  ;  Th^v.-d'Ess.,  (Can-Ed.)  258.  [II.  391.] 

955.  If  the  institute  deteriorate,  waste  or  dissipate  the  property, 
he  may  be  9ompelled  to  give  security  or  to  allow  the  substitute  to  be 
put  in  possession  of  it  as  a  sequestrator. — Ricard,  Stubst,  c.  10,  nn.  25, 
26  ;  2  Bourjon,  160  ;  Pothier,  Subst,  552  ;  Guyot,  Subst,  536  ;  Th6v.- 
d'Ess.,  Subst,  nn  780,  781,  782  ;  Th6v.-d'Ess.  (Can.  Ed.)  235.  [IL  391.] 

DECISIONS : — 1.  An  action  does  not  lie  in  favor  of  a  tutor,  elected  enJusHee 
to  a  substitution  under  a  will;  to  have  the  enjoyment  of  the  usufructuary  declared 
forfeited;  en  dichSance  d'usufruit — ^C.  R.  Qauthier  vs  Boudreauj  3  L.  C.  J.,  p.  54. 

2.  The  fact  that  the  substitutes  did  not  avail  themselves  of  the  right  to 
have  a  sequestrator  appointed,  when  the  grevi  de  subsHiuiion  sold,  during  his 
life  time,  the  right  for  five  years  to  take  sand  from  the  property  charged,  did  not 
prevent  them  and  was  not  such  a  Idche  as  to  deprive  them  of  their  right  to 
recover;  by  direct  action,  from  the  purchaser  of  the  sand,  the  value  thereof,  or 
rather,  the  amount  whereby  the  property  was  deteriorated.^ — Q.  B. — Bulmer  S 
Dufremef  3  Q.  B.  R.,  p.  90,— Supreme  Court,— C.  D.,  p.  533. 

050.  The  substitute  may,  while  the  substitution  lasts,  dispose  by 
act  inter  vivos  or  by  will,  of  his  eventual  right  to  the  property  of  the 
substitution,  subject  to  the  contingency  of  its  lapsing,  and  to  its 
ulterior  effects  if  it  continue  beyond  him. 

The  substitute  or  his  representatives  may,  before  the  opening, 
perform  all  acts  of  a  conservatory  nature  connected  with  his  eventual 
right,  whether  against  the  institute  or  against  third  persons. — Ricard, 
Subst,  c.  13,  n.  89  ;  Pothier,  Subst,  551-2  ;  Th^v.-d'Ess.,  Subst,  n.  757, 
contrad,  ain^  que  les  anciens  auteurs  qui  ne  connaissent  aucun 
droit  avant  Vouverture  et  meme  avant  Vacceptation  ou  la  ddivrance  ; 
Th6v.-d'Ess.  (Can.  Ed.),  232.  [II  391.] 

DECISIONS : — 1*  Qu'on  ne  pent  saisir  et  vendre  des  biens  substitu^s,  avant 
I'ouverture  de  la  substitution,  pour  le  recouvrement  d'une  cr6ance  des  appeles — . 
Jbtt^;  J Chester  vs  Oali,  12  R.  L.,  p.  54. 

2.  Que  les  appeles  k  une  substitution  ont  un  int^rSt  suffisant  pour  les  auto- 
riser  k  intervenir  dans  une  poursuite  affectant  cette  substitution.^ — ^Q.  B. — Larue 
<k  Rattray,  14  R.  L.,  p.  614. 

05T.  The  substitute  who  dies  before  the  opening  of  the  substi- 
tution in  his  favor,  or  whose  right  to  it  has  otherwise  lapsed,  does  not 
transmit  such  right  to  his  heirs,  any  more  than  in  the  case  of  any 
other  una.ccrued  legacy. — 2  Bourjon,  173  ;  Pothier  Subst.  550  ;  Th6v.- 
d'Ess.,  Subst,  nn.  510  et  seq.;  556  et  seq.;  Thev.-d'Ess.  (Can.  Ed.)  157, 
161.  [II.  391.] 

DECISIONS  : — Que  dans  Ic  cas  d'une  donation  par  une  m^re  k  ses  fils,  ft.  la 
condition    que  si    le   donataire    meurt   avant   ses  frdres   et  soeurs,  les  biena 
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donnas  retoumeront  d,  leurs  enfants  ligiiimes  par  soueheSf  les  enfants  d'un  fr^re 
du  donataire  d6c6d6  ayant  la  donation,  auront  droit  k  une  part,  comme  oeux  des 
flares  et  soeurs  d6c6cl68  aprds  la  donation. — ^Pritt  Counoil. — Leclh'e  v$  Beaudry, 
5  R.  L.,  p.  626, 17  L.  C.  J.,  p.  178,  5  P.  C.  App.,  p.  362. 

958.  As  regards  the  repairs  which  the  institute  is  bound  to 
make,  and  the  reimbursements  he  or  his  heirs  may  claim  for  the 
improvements  he  has  made,  the  same  rules  apply  as  are  laid  down  for 
the  emphyteutic  lessee  in  articles  581  and  582. — Pothier,  Subst,  p. 
534  ;  Th6v.-d'Ess.  (Can.  Ed.)  207.  [11.  391  to  393.] 

959«  Judgments  obtained  by  third  parties  against  the  institute 
cannot  be  impugned  by  the  substitutes,  on  the  ground  of  the  substi- 
tution, if,  in  the  same  suits,  they,  or  their  tutors  or  curators,  or  the 
curator  to  the  substitution,  besides  the  executors  and  administrators 
of  the  will,  if  there  were  any  in  function,  were  impleaded. 

If  the  substitutes,  or  those  who  may  be  thus  impleaded  in  their 
place,  have  not  been  included  in  the  suit,  such  judgments  may  be 
impugned,  whether  the  institute  has  or  has  not  contested  the  action 
brought  against  hira. — D6cl.  du  22  mars  1732 ;  Edits  et  Ord.  533 ; 
Guyot,  Sub8t  545  ;  Th^v.-d'Ess.,  Snbat,  n.  1258 :  2  Pigeau,  407  ; 
Th^v.-d'Ess.,  (Can.  Ed.)  398.  [II.  393.] 

960.  The  institute  may,  but  without  prejudice  to  his  creditors, 
deliver  over  the  property  in  anticipation  of  the  appointed  term,  unless 
the  delay  is  for  the  benefit  of  the  substitute. —  Doubtful  question 
under  the  old  law  ;  Ord.  des  Subst.,  tit.  1,  art.  42;Th^v.-d'Ess.,  Svhst, 
nn.  1044  et  seq. ;  Contrd,  Ricard,  Subst,  part.  2,  nn.  27,  40,  48 ;  2 
Bourjon,  171 ;  Pothier,  Subst,  556-7  ;  Guyot,  Subst,  537  ;  Th^v.-d'Ess. 
(Can.  Ed.)  329.  [II.  393.] 

SECTION  IV. — OF  THE    OPENING    OF  SUBSTITUTIONS  AND  THE 
DELIVERING  OVER   OF  THE   PROPERTY. 

061.  When  no  period  is  assigned  for  the  opening  of  a  substitu- 
tion and  the  delivering  over  of  the  property,  they  take  place  at  the 
death  of  the  institute. — Ricard,  Subst,  part.  2,  n.  27  ;  2  Bourjon,  171 ; 
Pothier,  Subst,  555  ;  C.  N.  1053  ;  Th6v.-d'Ess.,  (Can.  Ed.),  111-150. 
[IL  393.] 

DECISIONS : — 1.  En  vertu  des  clauses  d'un  testament  portant  substitution 
6t  qui  sont  en  substance  comme  suit :  "  pour  par  un  tel  en  jouir  en  usufruit;  sa 
*'  Tie  durant  seulement,  la  propri^t^  sera  et  appartiendra^  Penfant  m&le  a!n6  issp 
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**  en  legitime  manage  de  6.  H.,  et  au  oas  que  B.  H.  d6c6derait  sans  en&nt  m&le  n6 
<*  ou  k  nutre  en  legitime  mariage,  le  testateur  veut  et  ordonne  qne  la  propri6t6 
<<  Boit  transmise  i  Tenfant  m&le  n§  en  legitime  mariage  de  £.  H.,  etc.;  etc/' ;  il 
suffit  que  celui  des  enfants  de  B.  H.  qui  doit  recueillir  soit  un  enfant  m&le  vivant 
&  son  d6cd8,  et  c'est  alors  que  la  substitution  doit  s'ouvrir  au  profit  de  cet  enfant ; 
que  oet  enfant  ait  eu  un  fr^re  iun6  pr6d4c§d6  ou  n'en  alt  pas  eu. — ^Q.  B. — McCarthy 
ik  HartyS  L,  C.J,,  p.  29. 

2.  Que  \or8  de  Touverture  d*une  substitution,  ceux  qui  sont  tenus  de  faire 
rinventaire  et  qui  par  suite  ont  le  choix  du  notaire,  sont  les  h^ritiers  du  greve  de 
substitution  d6c^d6,  et  non  pas  les  appel4s  &  la  substitution,  qui  peuvent,  nean- 
moins,  requ6rir  Tassistance  d'un  second  notaire. — ^MathibU;  J. — Labelle  vs  LabelUy 
M.  L.  R.,  2  S.  C,  p.  166. 

96!d,  The  substitute  takes  the  property  directly  from  the  grant- 
or and  not  from  the  institute. 

The  substitute,  by  the  opening  of  the  substitution  in  his  favor, 
becomes  immediately  seized  of  the  property  in  the  same  manner  as 
any  other  legatee ;  he  may  dispose  of  it  absolutely  and  transmit  it  in 
his  succession,  if  he  be  not  prohibited  from  doing  so,  or  if  the  substi- 
tution do  not  continue  beyond  him.  —  2  Bourjon,  172  ;  Guyot, 
Subst,  558 ;  Pothier,  SubsL,  559. ;  Th^v.-d'Ess.,  (Can.  Ed.),  128-147. 
[II.  393.] 

DECISIONS  : — 1.  Bans  Pespdce,  une  substitution  fideicommissaire  6tant  faite 
en  terme  coUectif,  les  biens  substitu^s  doivent  se  partager  entre  les  appeUs  par 
souohes  et  non  par  tStes,  ou  la  transmission  des  biens  laiss^s  k  deux  enfiints  k 
charge  de  substitution  graduelle  en  faveur  de  leurs  descendants,  se  fait  par 
souohes. — ^MoNK,  J. — Dumoni  vs  Dumont,  7  L.  C.  J.,  p.  12. 

2.  Que  Tappele  k  une  substitution,  qui  doit  s'ouvrir  en  sa  faveur  aud6cdsdu 
grev^,  a  droit  auz  fruits  et  revenus  des  immeubles  substitu^s  depuis  le  d^o^  du 
grev6,  et  que  Th^ritier  ou  l^gataire  du  grev6  est  tenu  de  rendre  compte  des  fruits 
et  revenus.  (C.  C.  985.)— Mathibu,  J.— /ou6«r<  <k  Walsh,  12  R.  L.,  p.  334.— C.  R— 
28  L.  C.  J.,  p.  39,  M.  L.  R.,  1  S.  C,  85,  7  L.  N.,  p.  134. 

903,  If,  by  reason  of  a  pending  condition  or  some  other  dispo- 
sition of  the  will,  the  opening  of  the  substitution  do  not  take  place 
immediately  upon  the  death  of  the  instit^ite,  his  heirs  and  legatees 
continue,  until  the  opening,  to  exercise  his  rights,  and  remain  liable 
for  his  obligations. — Pothier,  Subst,  563  ;  Th6v.-d*Rss.,  Subst,  c.  30  ; 
Th^v.-d^Ess.  (Can.  Ed.),  149-168.  [IL  393.] 

964.  The  legatee  who  is  charged  as  a  mere  trustee,  to  administer 
the  property  and  to  employ  it  or  deliver  it  over  in  accordance  with  the 
will,  even  though  the  terms  used  appear  really  to  give  him  the  quality 
of  a  proprietor  subject  to  deliver  over,  rather  than  that  of  a  mere  ex- 
ecutor or  administrator,  does  not  retain  the  property  in  the  event  of  the 
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lapse  of  the  ulterior  disposition,  or  of  the  impossibility  of  applying 
such  property  to  the  purposes  intended,  unless  the  testator  hew  mani- 
fested his  intention  to  that  effect.  The  property  in  such  cases  passes 
to  the  heir  or  the  legatee  who  receives  the  succession. — Bicard,  Substy 
part.  1,  nn.  752-3-4  ;  Th^v.-d^Ess.,  Sxihat,  nn.  536,  539 ;  Th^v.  d'Ess. 
(Can.  Ed.),  163.  [II  393.] 

965.  The  institute  or  his  heirs  deliver  over  the  property  to- 
gether with  its  accessories ;  they  render  the  fruits  and  interest  accrued 
since  the  opening,  if  they  have  received  them,  unless  the  substitute, 
after  being  put  in  default  to  8M5cept  or  repudiate  the  legacy,  has  failed 
to  assume  his  quality. — Pothier,  SubsL,  560 ;  Guyot,  Stubst,,  539 ; 
Th^v.-d'Ess.,  Subst,  c.  69  ;  Thev.  d'Ess.  (Can.  Ed.),  322.  [IL  393.] 

960.  [If  the  institute  were  a  debtor  or  a  creditor  of  the  grantor, 
and  in  consequence  of  his  accepting  as  heir,  as. universal  legatee,  or  as 
legatee  by  general  title,  confusion  take  place  so  as  to  destroy  his  debt 
or  his  claim,  such  debt  or  claim,  notwithstanding  such  confusion  which 
is  deemed  to  be  only  temporary,  revives  between  the  substitute  and 
the  institute  or  his  heirs,  when  the  property  comes  to  be  delivered, 
over ;  except  as  to  interest  up  to  that  time  for  which  the  confusion 
still  holds. 

The  institute  or  his  heirs  are  entitled  to  the  separation  of  property 
in  the  prosecution  of  their  claim,  and  may  retain  the  property  imtil 
they  are  paid.] — Guyot,  Swbsty  540 ;  Thdv.-d'Ess.,  Stubat,  c.  53,  54,  55, 
56;  Contrd  as  to  the  credit :  Ricard,  Svhst,  c.  12,  n.  71 ;  2  Bourjon, 
161  ;  Th6v.  d'Ess.  (Can.  Ed.)  263.  [IL  395.] 

tW7.  Institutes  under  age,  interdicted,  or  unborn,  or  under  co- 
verture, are  not  relievable  from  the  non-fulfilment  of  the  obligations 
imposed  upon  them,  or  upon  their  husbands,  tutors  or  curators  for 
them,  by  this  and  the  preceding  section ;  saving  their  recourse. — 2  Ri- 
card, Svhst,  part.  2,  nn.  133-4 ,  Pothier,  Subst,  p.  496 ;  C.  N.,  1074  ; 
Th^v.  d'Ees.  (Can.  Ed.),  322.  [H.  395.] 

SECTION  V— OF  THE  PROHIBiriON  TO  ALIENATE. 

008«  The  prohibition  to  alienate  contained  in  a  deed  may,  in 
certain  cases,  be  connected  with  a  substitution  or  may  even  con- 
stitute one. 

It  may  also  be  made  for  other  motives  than  that  of  substitution. 
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It  may  be  stated  in  express  terms,  or  may  result  from  the  condi- 
tions and  circumstances  of  the  act. 

It  includes  the  prohibition  to  hypothecate. 

In  gifts  inter  vivos  the  undertaking  by  the  donee  not  to  alienate 
has  the  same  effects  as  the  prohibition  by  the  donor.— jf  L.  134,  de 
legdtis.,  1,  L.  38,  ibid.,  3',  Cod.,  L.  4i,  decondictobcausamfi  ;'Ric8Lrd, 
Subst,  part.  1,  nn.  333  et  seq.  369  ;  3  Henrys,  liv.  5,  c.  4,  quest.  49  ;  2 
Bourjon,  164  ;  Domat,  Subst,  tit.  3,  sec.  2,  n.  6,  and  preface  to  book  5 ; 
Legs,  tit.  2,  sec.  1,  n.  3  ;  N.  Den.,  Defense  d'aliin&r,  §  1  ;  Pothier, 
Svhst.  499  ;  Th6v.  d'Ess.  (Can.  Ed.),  83.     [11.  395.] 

DECISIONS  : — 1.  In  a  deed  of  gift,  the  prohibitioD  to  alienate  in  the  follow- 
ing terms : — '^  This  donation  made  upon  the  express  condition,  that  the  lands 
<<  given  shall  Tem2k\n  propres  to  the  donee  and  to  his  immediate  heirs  de  9on  cM 
'<  et  eatocy  without  the  power  of  either  selling  or  mortgaging  the  same  "  is  ob- 
ligatory, and  consequently  the  hypothecs  granted  by  the  donee,  are  null C.  R—. 

Fafard  vs  Bilangerj  4  L.  C.  R.,  p.  215. 

2.  A  donor  may  legally  impose  as  a  condition  of  a  donation  of  inmioyeabl«>s 
which  he  makes',  a  clause  that  the  donee  will  not  dispose  of  the  immoveables 
during  the  life  of  the  donor  and  of  his  wife ;  and  a  legacy  of  such  immoveables 
by  the  donee,  dying  during  the  life  time  of  the  donor  without  children,  in  favor 
of  his  wife,  is  null  and  of  no  effect — Q.  B — Bourasta  &  Bidard,  13  L.  C.  R.,  p.  251. 

3.  The  prohibition  to  alienate  contained  in  a  will,  whereby  it  is  provided 
that  the  legatees,  children  of  the  testator,  should  in  no  manner  charge,  incumber, 
hypothecate,  sell,  barter  or  otheiwise  alienate  the  real  estate  to  them  bequeathed, 
until  the  expiration  of  twenty  years  after  the  decease  of  the  testator,  is  valid,  and 
is  neither  impossible  nor  prohibited  by  law  nor  contra  honos  mores, — Q.  B. — GuiUei 
dit  Tourangeau  S  Rinaud,  13  L.  C.R,p.278. 

Reversed  in  Privy  Council. — See  decision  noted  at  length  at  C.  C.  831 ,  n.  7, 
in  thecaseof/?^au<2<f  Quillet  dit  Tourangeau, 

4.  La  defense  d'ali^ner  et  I'insaisiesabilit^  portSes  k  un  acte  de  donation,  ne 
peuvent  6tre  invoqu6es  dans  le  cas  de  reparations  n^cessaires  faites  pour  aug- 
menter  la  valeur  et  le  revenu  de  la  chose  donnSe.  Le  bail  pour  neuf  ann^ea  ne 
comporte  pas  une  alienation — Bbaudrt,  J. —  Valois  vs  Oareau,  2  R.  L.,  p.  131. 

5.  Le  legataire  pent  disposer  des  choses  qui  lui  ont  6t6  iegu6es  i  titre  d*ali- 
ments,  k  la  condition  de  ne  pouvoir  etre  sabies,  sans  cependant  qu*il  y  ait  defense 
de  les  aligner. — Bbaudrt,  J. — Armstrong  vs  Dufresnayj  3  R.  L.,  p.  366. 

909.  The  cause  or  consideration  of  the  prohibition  to  alienate, 
may  be  the  interest  either  of  the  party  disposing,  or  of  the  pcurty 
receiving,  or  it  may  be  that  of  the  substitutes,  or  of  third  parties. — 
As  to  the  Roman  law  on  this  subject,  see  Pothier,  Pandectes,  vol.  12, 
pp.  245-252 ;  Ricard,  Subst,  part.  1,  n.  333 ;  Donations,  part.  1,  n. 
1044 ;  Th6v.  d'Ess.  (Can.  Ed.)  84.  [II.  395.] 

•7©«  The  prohibition  to  alienate  things  sold  or  conveyed  by 
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purely  onerous  title  is  void. — N.  Den.,  Difenae  d'alidner,  §  1,  n.  1  ; 
Th^^r.  d'Ess.  (Can.  Ed.),  loc.  cit.  [II.  395.] 

DECISIONS  : — 1.  Une  vente  d'immeuble  k  la  charge  d'nne  rente  viag^re  est 
susceptible  des  mdmes  modalit^s  qa*une  donation  on^reuse. — ^Dans  une  telle 
Y^nte,  la  prohibition  d'ali^ner  pent  §tre  valablement  impos^e  k  Pacqu^reur,  avec 
clause  r^solutoire  en  cas  de  contravention. — Une  telle  vente  ou  donation  on^reuse 
peut  6tre  r^solue  du  consentement  mutuel  du  vendeur  ou  donateur  et  de  Pac- 
qulreur,  k  Tencontre  des  int^rdts  des  tiers — Cette  resolution  volontaire  est 
valable,  i  Tencontre  des  tiers,  lors  mSme  quVlle  ne  parait  pas  avoir  6t6  causae  par 
P6vtoement  pr6vu  par  la  clause  rSsolutoire. — Une  retrocession  de  la  part  de  Pac- 
qn^reur  ou  donataire,  pour  bonne  et  valable  consideration,  a  le  mSme  efiet,  k 
regard  des  tiers,  qu'une  resolution  prononcee  en  justice — Specialiter :  Vhypo- 
iheque  creee  en  fietveur  d'un  des  tiers  par  Pacquereur  ou  donataire,  pendant  sa 
possession,  est  aneantie  par  cette  resolution  volontaire,  quoique  non  causee  par 
Pevenement  resolutoire,  et  quoique  faite  sous  forme  de  retrocession,  pour  bonne 
et  valable  consideration. — Q.  B. — Lynch  S  HainauU,  5  L.  C.  J.,  p.  306. 

2.  La  prohibition  d'aliener  portee  dans  un  acte  de  donation  i  la  charge 
d'une  rente  viagdre  n'est  valide  que  pour  la  partie  constatee  par  experts  §tre  k 
titre  gratuit,  et  une  expertise  sera  ordonnee  pour  etablir  la  partie  gratuite  et  la 
partie  onereuse  de  la  donation. — Lorangbr,  J.— Fe2/ier  vs  Debusaif  5  R.  L.,  p.  57. 

3.  Que  Pobligation  de  donner  Pimmeuble  vendu  k  un  des  enfants  de  Pac- 
quereur, issus  de  son  manage  avec  la  fille  du  vendeur,  contenue  dans  un  acte  de 
vente  de  cette  immeuble,  lequel  acte  de  vente  contient  en  meme  temps  une 
donation  k  sa  fille,  Pepouse  de  Pacquereur,  qui  est  en  communaute  de  biens  avec 
lui,  de  la  moitie  du  prix  de  vente,  est  nuUe,  Yd  qu^elle  constitue  une  prohibition 
d'aliener  la  chose  vendue  k  titre  purement  onereux  quant  k  ce  qui  oonceme  Pac- 
quereur.— MoCoRD,  J. — Salois  vs  Neveuj  10  R.  L.,  p.  72. 

4.  The  deed  in  question  being  on  its  face  a  purely  onerous  title,  the  prohibi- 
tion to  alienate  contained  therein  was  void — Suprbmb  Court. — Jones  d:  Fraser,  4 
S.  C.  R.,  p.  515,  C.  D.,  p.  131. 

•71«  The  prohibition  to  alienate  may  be  simply  confirmatory  of 
a  substitution. 

It  may  constitute  one,  although  express  terms  be  not  used,  ac- 
cording to  the  rules  hereinafter  laid  down — Th6v.  d'Ess.  (Can.  Eld.),  loc. 
cit.  [U.  395.] 

972«  [Although  the  motive  of  the  prohibition  to  alienate  be  not 
expressed,  and  it  be  not  declared  under  pain  of  nullity  or  some  other 
penalty,  the  intention  of  the  party  disposing  suffices  to  give  it  effect, 
unless  the  expressions  are  evidently  within  the  limits  of  mere  advice. 

When  the  prohibition  is  not  made  for  another  motive,  it  is  in- 
terpreted as  establishing  in  favor  of  the  party  disposing  and  his  heirs 
a  right  to  get  back  the  property.] — N.  Den.  loc.  cit.,  n.  3  ;  Th^v.  d'Ess. 
(Can.  Ed.)  loc.  cit  [II.  397.] 
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DECISIONS : — 1*  That  eyen  under  the  law  before  the  promulgation  of  the 
Ciyil  Code,  a  prohibition  to  alienate,  imposed  under  a  condition  of  forfeiture  of 
the  property  given,  cannot  be  deemed  a  nudum  prcescriptum^  and  effect  must  be 
given  to  it  according  to  the  will  of  the  testator. — Meredith,  C.  J. — Bourget  vi 
Blanehard,  7  Q.  L.  R.,  p.  322. 

2.  Qu'une  donation  faite  avant  le  code,  avec  prohibition  au  donataire  et  i 
ses  h^ritiers  d*ali6ner  du  vivant  du  donateur,  sous  peine  de  nullity,  n'emp^he 
pas  le  donataire  de  l^guer  les  biens  donnas  k  Tun  ou  plusieurs  de  ses  h^ritiers  ] 
que  ce  legs  n'est  pas  une  alienation  et  que,  sous  ce  rapport,  il  diffdre  du  legs  des 
m§mes  biens  fait  par  le  donataire  k  un  stranger.— Que  la  violation  de  cette  condition 
ne  pent  profiter  qu'au  donateur,  et  qu'elle  ne  pent  pas  Hye  invoqu6e  par  un  dona- 
taire, ni  lui  servir  pour  revendiquerla  partie  des  biens  que  son  co-donataire  a  alie- 
nee.—Casault,  J.^PenUson  vs  Penissonj  6  Q.  L.  R.,  p.  239.— Q.  B— 9  Q.  L.  R.,  p.122. 

See  also  cases  noted  at  C.  C,  975. 

973*  If  the  prohibition  to  alienate  be  made  in  favor  of  persons 
who  are  designated,  or  who  may  be  ascertained,  and  who  are  to  receive 
the  property  after  the  donee,  the  heir,  or  the  legatee,  a  substitution 
is  created  in  favor  of  such  persons,  although  it  be  not  in  express  terms. 
— Pothier,  Subst,  499,  517,  518  ;  Thev.  d'Ess.  (Can.  Ed.)  84.  [II.  397.] 

1I74*  When  the  prohibition  to  alienate  extends  to  several  de- 
grees and  is  at  the  same  time  interpreted  as  implying  a  substitution, 
those  to  whom  the  prohibition  successively  applies  after  the  first  who 
receives,  become  substitutes  in  turn,  as  if  they  were  the  subject  of 
express  dispositions.  —  2  Ricard,  Subst,  part.  1,  n.  397  ;  Thev.  d'Ess, 
(Can.  Ed.)  84.    [11.397.] 

UTS.  The  prohibition  to  alienate  may  be  confined  to  acts  inter 
vivos,  or  to  acts  in  contemplation  of  death,  or  may  extend  to  both,  or 
may  be  otherwise  modified  according  to  the  will  of  the  party  dis- 
posing. Its  extent  is  determined  according  to  the  object  which  the 
party  disposing  had  in  view,  and  the  other  attending  circumstances. 

If  there  be  no  restriction,  the  prohibition  is  deemed  to  cover  acts 
of  every  description. — 2  Ricard,  Subst,  part.  1,  nn.  340et  seq. ;  Thev. 
d'Ess.  (Can.  Ed.)  84.     [II 397.] 

DECISIONS : — 1*  A  donor  may  legally  impose  as  a  condition  of  a  donation  of  . 
immoveables  which  he  makes,  a  clause  that  the  donor  will  not  dispose  of  the 
immoveables  during  the  life  time  of  the  dooor  and  of  his  wife,  and  a  legacy 
of  such  immoveables  by  the  donee  dying  during  the  lifetime  of  the  donor  without 
children  in  favor  of  his  wife  is  null  and  of  no  effect. — Q.  B. — Bourasta  d;  BSdard^ 
13  L.  C.  R.,  p.  251,  7  L.  C.  J.,  p.  158. 

2.  La  prohibition  d'engager  ou  d^hypoth^quer  des  biens  substitu6s,  legate 
comme  aliments,  n'emp^he  pas  le  grev6  de  les  engager  ou  hypoth^quer  dans  le 
but  de  les  prot^ger  oontre  une  aggression  tendant  k  en  d6pouiller  le  grev^,  et  la 
validity  de  Thypothdque  consentie  par  le  grev6  pour  cet  objet,  n'est  pas  affect6e 
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par  FinBUocds  des  mesures  adoptees  pour  emp^her  la  yente  qui  menace  d'en  d6- 
pouiller  le  grev6.  En  d'autret  termes:  JugS^  que  Tayocat  qui  repr68ente  le  pro- 
pri^taire  d'un  bien  d6clar6  alimentaire;  inalienable  et  insaisissablei  pour  tenter  da 
le  conserver  au  Ugataire,  acquiert  contre  ce  dernier  une  creance  alimentaire  pour 
la  r§p6tition  de  ses  d^bours^s  et  honoraires ; — ^les  admissione  du  propri^taire  de 
biens  d6clar6s  alimentaires,  si  elles  ne  sont  pas  entachSes  de  collusion,  font  preuve 
contre  lui  du  caract^re  alimentaire  de  la  cr^ancC;  au  paiement  de  laquelle  on 
oppose  la  prohibition  d'hypoth^quer  ou  aligner,  contenue  dans  un  testament ; — la 
dette  hypoth^caire  due  par  le  curateur  k  la  substitution  et  n^e  de  la  defense  des 
biens  de  la  substitution,  n'est  pas  contestable  par  le  grev6,  sur  le  motif  que  les 
biens  lui  ont  6t6  16gu6s  en  usufruit  et  ont  6t6  d6clar§s  inali^nables  et  insaisis- 
sables,  pour  lui  sauver  des  alunents. — ^C.  R — Wilson  vs  Leblane,  16  L.  C.  J.,p.  197. 

3.  La  prohibition  d'aU6ner,  port6e  dans  un  acte  de  donation  k  la  charge 
d'une  rente  viagdre,  n'est  valide  que  pour  la  partie  constat6e  par  experts  Hre  k 
titre  gratuit  et  une  expertise  sera  ordonn^e  pour  6tablir  la  partie  gratuite  et  la 
partie  on^reuse  de  la  donation. — Loranobr,  J — Peltier  vs  Debusaif  5  H.  L.,  p.  57. 

4.  Que  la  prohibition  d'ali6ner  contenue  dans  une  donation  d*un  immeuble 
£ute  par  le  pdre  k  son  fils  dans  le  contrat  de  mariage  de  ce  dernier  <<  k  la  charge 
^  de  ne  pouvoir  vendre,  ^changer  ou  autrement  ali6ner  le  dit  immeuble,  sans 
'^  exprds  consentement,  et  par  ^rit  du  donateur,"  comprend  en  termes  exprds, 
toute  alienation  par  vente,  cession,  ^change  ou  autrement,  et  qu'en  vertu  des 
articles  972  et  975  C.  C,  une  telle  prohibition,  faite  sans  restriction,  est  cens^e 
s'etendre  k  toutes  alienations,  soit  par  acte  entrevif<4  ou  k  cause  de  mort,  et  doit 
$tre  interpretee  comme  constituant  im  droit  de  retour  en  faveur  du  donateur— 
Q.  B^^Pepin  S  Courchh^e,  10  R.  L.,  p.  77,  2  L.  N.,  p.  397. 

See  also  cases  noted  at  C.  C  972. 

9TO.  The  simple  prohibition  to  dispose  of  property  by  will, 
without  other  condition  or  indication,  implies  a  substitution  in  favor 
of  the  natural  heirs  of  the  donee,  or  of  the  heir  or  legatee,for  so  much 
of  the  property  aj3  may  remain  at  the  death  of  such  donee,  heir  or 
legatee.— Pothier,  Svhat,  518 ;  Thev.  d'Ess.  (Can.  Ed.)  87.    [II.  397.] 

977.  The  prohibition  to  alienate  out  of  the  family,  either  of 
the  party  disposing  or  of  the  party  receiving,  or  out  of  any  other 
family,  does  not,  in  the  absence  of  expressions  denoting  continuance, 
extend  to  others  than  those  to  whom  it  is  addressed  ;  the  persons 
belonging  to  the  family  who  take  after  them  are  not  subject  to  it. 

If  the  prohibition  be  addressed  to  no  person  in  particular,  it  is 
deemed,  in  the  absence  of  such  expressions,  to  apply  only  to  the  per- 
son first  benefited. 

Substitutions  made  in  a  family  are  in  all  cases  interpreted  accord- 
ing to  the  same  rules. — Ricard,  Svhst,  part  1,  n.  488,  493,  516; 
Th6v.  d'Ess.,  Svhst,  n.  356,  357,  358  et  seq.,  363  et  seq.,  953-959  ; 
Thev.  d'Ess.  (Con.  Ed.)  84.     [U.  397.] 
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1W8.  The  prohibition  to  alienate  out  of  the  family,  when  no 
dispositions  require  the  following  of  the  legitimate  order  of  succession, 
or  any  other  order,  does  not  prevent  the  alienation,  by  gratuitous  or 
onerous  title,  made  in  favor  of  the  more  distant  members  of  the 
family.— Th^v.  d'Ess.,  ioc.  ciL  ;  Thev.  d^Ess.  (Can.  Ed,)  85.     [II.  397.] 

979.  The  term  family  when  it  is  not  limited,  applies  to  all  the 
relatives  in  the  direct  or  collateral  line  belonging  to  the  family,  who 
come  by  successive  degrees  according  to  law  or  to  the  order  indicated, 
without  however  representation  being  allowed  otherwise  than  in  the 
case  of  legacies. — Ord.  des  Subst.,  tit  1,  art.  21,  22  ;  Pothier,  SvJbst., 
512,  513,  514  ;  Thev.  d'Ess.  (Can.  Ed.)  85.    [II  399] 

980*  In  the  prohibition  to  alienate,  as  in  substitutions,  and  in 
gifts  and  legacies  in  general,  the  terms  children  or  grand-children, 
made  use  of  without  qualification  either  in  the  disposition  or  in  the 
condition,  apply  to  all  the  descendants,  with  or  without  the  effect  of 
extending  to  more  than  one  degree  according  to  the  terms  of  the  act 
— ^Ricard,  Subst,  part.  1,  nn.  503  et  seq.;  Th^v.  d*Ess.,  Subst,  nn.  367 
et  seq. ;  Pothier,  Siibst,  p.  509  ;  7  Decisions  des  Tribunaux  (L.  C.  R.) 
p.  351,  9  do,  p.  376,  11  do,  p.  84,  Martin  <k  Lee  ;  6  Guyot,  Rdp.,  718 
et  seq.  ;  Thev.  d'Ess.  (Can.  Ed.)  85.     [11.  399.] 

DECISIONS: — 1.  In  the  case  submitted,  a  legacy  by  which  the  testatrix 
made  a  bequest  to  all  her  children  living  at  the  time  of  her  decease,  does  not 
include  her  grandchildren;  issue  of  one  of  her  children  who  died  before  the 
making  of  the  wilL  Semble :  A  more  comprehensive  meaning  is  frequently  given 
by  the  old  French  law  which  prevails  in  Canada  to  the  word  enfants  than  is 
generally  given  by  the  English  law  to  the  word  children, — Privy  Council. — Martin 
<k  Ltey  11  L.  C.  R.,  p.  84, 14  Moore  P.  C.  Rep.,  p.  142.— Q.  B — 9  L.  C.  R.,  p.  376. 

2.  Le  mot  enfant,  employ^  en  matidre  de  succession  testamentaire  et  de 
substitution  en  ligne  descendante,  comprend,  par  sa  propre  6nergie,  non  seule- 
ment  les  enfants  de  I'instituant  ou  de  Pinstitu^,  suivant  le  cas,  mais  encore  leurs 
descendants  dans  tons  les  degrSs,  sur  la  d6faillance  du  degr6  indiqu6  dans  la 
disposition,  le  degr6  le  plus  prochain  devant  nSanmoins  exclure  les  autres. — 
LoRANGBB,  J. — Brunette  vs  Piloquin^  3  R.  L.,  p.  52. 

3.  That  the  expression  '<  enfants ''  in  a  donation  creating  a  substitution  in 
their  favor,  includes  ^'  lespetits  enfantSf"  in  the  absence  of  any  express  limitation 
in  the  deed  in  favor  of  the  children  only — C.  R.-~^Joubert  S  Walahf  28  L.  C.  J., 
p.  39,  M.  L.  R.,  1  S.  C,  p.  85.— Mathieu,  J.— 7  L.  N.,  p.  134,  h*?  R.  JL,  p.  334. 

4.  Que  la  designation  des  appeles  par  les  mots  "  enfants  n6$  de  man 
mariage"  dans  un  testament  errant  une  substitution,  est  la  manifestation  de 
rintention  du  testateur  que  representation  ait  lieu,  et  qu'il  faut  des  termes  clain 
et  precis  pour  dter  au  mot  "  enfants"  cette  signification  que  lui  donne  express^ 
ment  la  loi— C.  U,-^Marcotte  vs  No'ely  6  Q.  L.  R.,  p.  245. 
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5.  Que  la  disposition  d'un  testament,  fait  en  1831,  par  laquelle  le  testateur 
Ugae  ses  biens  k  ses  enfants,  k  diviser  6galement  entre  euz,  et  leur  defend 
ezpress6ment  d'engager,  ali6ner  et  hypoth^quer  ses  biens  en  aucunemanidre,  non 
plus  que  la  jouissance,  pour  que  oes  biens  retoument  k  leurs  enfants  n^s  en  legi- 
time mariage  k  diviser  entre  eux,  ou  en  cas  qu'ils  d^cddent,  ou  aucun  d'eux,  sans 
en&nt,  leur  part  devant  ^tre  rSpartie  entre  les  autres  h^ritiers  ou  l^gataires  du 
testateur,  indique  que  les  biens  doivent  Stre  d6f§r6s,  au  cas  susdit,  suivant  Pordre 
des  successions  legitimes,  et  qu'il  y  a  lieu  i  la  representation  au  cas  du  d^c^s  d'un 
des  frdres  sans  enfant. — Mathibu,  J. — Cie  de  D4p6i  et  de  Frit  du  Canada  vs 
Chevalier,  16  R.  L.,  p.  334. 

J^  081*  [Prohibitions  to  alienate,  although  not  accompanied  by 
substitution,  must  be  registered,  even  ets  regards  moveable  property, 
in  the  scune  manner  as  substitutions  themselves. 

The  person  thus  prohibited  and  his  tutor  or  curator,  and  the 
husband  in  the  case  of  a  married  woman,  are  bound  to  effect  such 
registration.]  Thev.  d'Ess.  (Can.  Ed.)  85.    [II.  399.] 

Amendment  .  See  the  Act  intituled  "  An  Act  respecting  Trusts." 
Q.  42-43  Vict.,  cap.,  29,  as  amended  by  the  Act  Q.  46  Vict.,  cap.  24, 
noted  at  C.  C,  294. 


TITLE  THIRD. 

OF  OBLIGATIONS. 
GENERAL   PROVISIONS. 

08!d«  It  is  essential  to  an  obligation  that  it  should  have  a  cause 
from  which  it  arises,  persons  between  whom  it  exists,  and  an  object. 
— Pothier,  Obligations,  n.  1.  [I.  37.] 

DECISION  '_Les  promei^ses  de  mariage,  formant  de  v^ritables  obligations  de 
&ire,  produisent  tous  les  effets  des  obligations  de  faire  ordinaires,  et  sont  sou- 
miaes  aux  mdmes  rdgles. — Elles  ont  effet  aussi  bien  centre  une  fille  majeure,  qui 
a  fait  line  telle  promesse  que  contre  un  garden,  quand  elles  sont  discontinuees 
sans  causes  legitimes — ^Les  dommages  resultant  de  la  non-execution  d'une  pro- 
messe de  mariage,  ne  sont  pas  seulement  les  dommages  r^els,  mais  peuvent  dtre 
mdine  les  dommages  ezemplaires,  suivant  le  cas.^ — ^Ceux  qui  sans  oauses,  dans  un 
but  malicieuz  ou  par  fraude  ou  dol,  conseillent  k  des  fiances  de  briser  leur  pro- 

messOy    sont  aussi  passibles  des  dommages  resultant  de  cette  inex6cution. 

Bbrthblot,  J.^^Maihieu  vs  Laflammef  4  R.  L.,  p.  371. 
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988«  Obligations  arise  from  contracts,  quasi-contracts,  offences, 
quasi-offences,  and  from  the  operation  of  the  law  solely. — Instit.,  lib. 
3,  tit.  14,  §§  1,  2  ;  Pothier,  Oblig.  2.  [I.  37.] 


CHAPTER  FIRST. 

OF  CONTRACTS. 
SECTION  I. — OF  THE  REQUISITES  TO  THE  VALIDITY  OF  CONTRACTS. 

984.  There  are  four  requisites  to  the  validity  of  a  contract : 

Parties  legally  capable  of  contracting  ; 

Their  consent  legally  given  ; 

Something  which  forms  the  object  of  the  contract ; 

A  lawful  cause  or  consideration.— jf  L.  1,  §§  2,  3,  L.  7,  §  4,  De 
pactia  ;  Pothier,  Oblig.,  2  ;  Domat,  liv.  1,  tit.  1,  sec.  1,  §§  3,  4,  5  et  seq.; 
C.  N.,  1108  ;  C.  L.,  1772.  [I.  37.] 

DECISION  : — Lorsqu'il  existe  un  contrat  entre  lea  parties,  le  d6fendeur  qui 
plaide  des  moyens  tendant  i  faire  resoinder  le  contrat,  ne  peut  conclure  simple- 
ment  au  d6bout6  de  Taction,  mais  doit  demander  la  resolution  du  contrat. — 
Bbaudrt,  J. — Frigon  vs  Busself  5  R.  L.,  p.  559. 

§  1.  0/  the  legal  capacity  to  covtract. 

085.  All  persons  are  capable  of  contracting,  except  those  whose 
incapacity  is  expressly  declared  by  law. — Domat,  liv.  1,  tit.  1,  sect.  2, 
§  1  ;/L.  1,  De  pactia  ;  C.  N.,  1123.  [I.  37.] 

986*  Those  legally  incapable  of  contracting  are  : 

Minors  in  the  cases  and  according  to  the  provisions  contained  in 
this  code. — Pothier,  Oblig.,  52  ;  Domat  liv.  1,  tit  1,  sec.  5,  nn.  4  et  seq. 
and  notes  ;  4  Boileux,  pp.  374-6.  [I.  37.] 

Interdicted  persons.—^  L.  40,  De  reg,  jur ;  Pothier,  Oblig.,  50  ;  Do- 
mat, liv  1,  tit.  2,  sea  2,  §  10.  [I.  37.] 

Married  women,  except  in  the  cases  specified  by  law. — Pothier, 
Oblig.,  50  ;  Gout  de  Paris,  art.  223,  234.  [I.  37.] 

Those  who,  by  special  provisions  of  law,  are  prohibited  from 
contracting  by  reason  of  their  relation  to  each  other,  or  of  the  object 
of  the  contract ; 
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Persons  insane  or  suflfering  a  temporary  derangement  of  intellect 
arising  from  disease,  accident,  drunkenness  or  other  cause,  or  who  by 
reason  of  weakness  of  understanding  are  unable  to  give  a  valid  con- 
sent.— ^Domat,  liv.  1,  tit.  2,  sec.  1,  §  11 ;  Pothier,  Ohlig.y  51,  49 ;  ff  L. 
40,  De  reg,jur, — Furioaus  nullum  negotium  contrahere  potest  [I.  37 
to  39.] 

Persons  civilly  dead. — Domat,  liv.  1,  prelimin.,  tit.  2,  sec.  1,  §§  12, 
13;  C.  N.,  1124 ;  3  Savigny,  Droit  Roniain,  p.  90.     [I.  39.] 

DECISIONS  : — 1 .  The  contract  of  a  minor  is  not  nul  de  plein  droit— K,  B. — 
Coigrain  vs  ChapaiSy  2  R  de  L.,  p.  206. 

2.  Un  d^fendeur,  poursuivi  sur  un  billet  qu'il  a  consent!  6tant  encore 
mineur,  ne  pent  fiaire  renvoyer  Taction  en  plaidant  le  seul  fait  qu*il  6tait  mineur 
lorsqu'il  a  consent!  le  billet,  mais  pourr^ussir  il  doit  encore  demander  par  sa  de- 
fense k  Stre  relev6  de  Tobligation  qu*il  a  contract^e  durant  sa  minority,  en  all6- 
guant  qu'il  a  ki^  16s6  et  de  quelle  manidre  11  a  6t6  16s6.—- Loranobr,  J^-^Cartier 
M  PelUiiery  1  R.  L.,  p.  46. 

3.  C'est  au  demandeur  qui  veut  recouvrer  de  Targent  pr6t6  d,  un  mineur  & 
prouver  Temploi  utile  de  I'argent. — Tasghbrbau,  J. — Miller  vs  Demeule,  18  L.  C 
J.,  p.  12. 

4.  A  plea  alleging  minority  without  alleging  lesion,  is  bad^^-MsRSDiTH,  J. — 
BluUau  V8  Qauihiefy  1  Q.  L.  R.,  p.  187. 

5.  11  ne  suffit  pas  de  plaider  minority  k  une  action  sur  billet  promissoire 

consenti  par  im  mineur,  maia  il  faut  aussi  plaider  lesion. — ^Doherty,  J Boucher 

V8  Girardj  20  L.  C.  J.,  p.  134. 

6.  Une  obligation  consentie  par  un  mineur  6mancip^,  en  vertu  d'une  auto- 
risation  judiciaire,  n'est  pas  nulle  par  le  fait  que  le  mineur  aurait  stipule  dans 
I'acte  que  le  montant  du  capital  deviendrait  exigible  si  Tint^rSt  n'6tait  pas  pay6 
tons  les  six  moLs,  lorsque  Pautorisation  judiciaire  ne  fait  pas  mention  de  telle 
stipulation,  mais  au  contraire  autorise  le  prSt  pour  18  mois.—. LMnt^r^t  au  taux  de 
dix  par  cent  Pan  payable  par  un  mineur,  pent  n'^tre  pas  exorbitant  suivant  les 
circonstances. — Q.  B — Watee  <fe  Paquette,  9  R.  L.,  p.  253. 

7.  The  incapacity  of  a  minor  being  established  in  his  favor  and  not  against 
him,  the  result  of  this  incapacity  is  not  that  the  minor  cannot  contract,  but  only 
that  he  cannot  be  ii^'ured  by  his  contract,  and  when  a  minor  is  sued  upon  his 
contract,  he  cannot  be  relieved  from  it  by  simply  pleading  his  minority,  but  he 

must  also  plead  and  prove  that  he  has  been  injured  by  the  contract—^.  R 

Oagnon  vs  Sylva  dit  PoriugaiSy  24  L.  C.  J.,  p.  251. 

8.  Un  acte  notari6  consenti  dans  un  6tat  d'ivresse  caus6  par  le  dol  pratiqu6 
par  Pautre  partie  cOntractante,  est  sujet  k  rescision. — ^Tosranoe,  J. —  Verdon  vs 
Verdotif  13  L.  C.  J.,  p.  223. 

9.  Qu*une  corporation  municipale,  qui,  par  Pentremise  de  son  conseil,  se 
serait  engag^e  k  donner  un  contrat  a  une  soci6te,  n'est  pas  tenue  de  donner  ce 
contract  k  un  tiers  que  cette  society  s'est  substitu4,  sans  le  consentement  de  la 
corporation. — Chaonon,  J. — St  James  vs  Corporation  du  Village  de  St  Oabriely  12 
R.  L,  p.  15. 

For  cases  as  to  ability  of  corporation  to  transact  certain  affairs,  see  cases 
noted  at  C.  C.ZbS  etseq. 
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10.  The  inoapaoity  arising  from  insanity  only  begins  from  the  date  of 
the  interdiction,  and  up  to  that  time,  the  interdict  remains,  as  regards  third 
persons,  at  the  head  of  his  patrimony  and  preserves  the  gestion  thereof,  and 
third  persons,  not  having  quality  to  demand  the  interdiction,  are  entitled  to  serve 
all  necessary  notice  and  signification  on  the  interdict  prior  to  his  actual  interdic- 
tion (C.  C.  335.)— Jbtt6,  J. — Symes  vs  Farmer,  27  L.  C.  J.,  p.  185. 

11.  In  the  present  case  there  was  nothing  to  show  that  the  act  sought  to  be 
set  asid*),  and  which  was  done  some  months  before  the  interdiction  of  the  grantor, 
should  be  annulled.  (C.  C.  335.)— Q.  B.Souvier  is  ColletUy  31  L.  C.  J.,  p.  14^ 
CiMON,  J.— 14  R.  L.,  p.  97. 

See  also  cases  noted  at  C.  C.  335  and  987. 

08T«  The  incapacity  of  minors  and  of  persons  interdicted  for 
prodigality,  is  established  in  their  favor. 

Parties  capable  of  contracting  cannot  set  up  the  incapacity  of  the 
minors  or  of  the  interdicted  persons  with  whom  they  have  contracted. 
— Domat,  liv.  1,  tit.  1,  sec.  5,  §  7. — Domat.,  liv.  20,  tit.  1,  sect.  2,  no  10; 
^  L.  13,  §  19,  De  act.  empL  et  vend. ;  ff  L.  6,  L.  7,  L.  44,  De  minori- 
bus  ;  Pothier,  Ohlig.  52  ;  Mesl6,  c.  14,  n.  28  ;  jf  L.  5,  §  1,  L.  9,  in  prin- 
eipio.De  auctoritate  et  consensu  tutorum;  C.  N.,  1125.     [I.  39]. 

DECISIONS: — 1.  La  nulllt6  qui  frappe  les  obligations  des  mineurs  ou  de 
leurs  tuteurs  agissant  sans  Vautorisation  du  conseil  de  fBimille,  n'estqu'une  nullity 
relative,  bien  qu'elle  puisse  dtre  demand6e  de  plein  droit  par  le  mineur,  c*est-&- 
dire  sous  preuve  de  16sion.  Elle  est  relative  en  ce  sens  que  le  mineur  seul  peut 
la  demander,  et  non  les  parties  avec  lesquelles  lui  ou  son  tuteur  ont  contracts. 
Ces  obligations  sont  susceptibles  d'etre  cautionn6es,  pourvu  qu'elles  ne  soient  pas 
pas  atteintes  d^un  vice  radical  r^prouv^  par  la  morale  ou  le  droit  public. — C.  lU— 
Vernier  vs  Lortie,  1  Q.  L.  R.,  p.  234. 

2.  The  maker  of  a  promissory  note,  though  a  minor,  may  be  sued  upon  a 
note,  the  consideration  of  which  was  goods  purchased  by  him  for  use  in  his  trade. 
— Maokat,  J City  Bank  vs  Lafleur,  20  L.  C.  J.,  p.  131. 

3.  A  mortgage  given  by  a  minor  is  not  radically  null,  but  is  merely  subject 
to  be  annulled  in  case  of  ISaion, — ^C.  R — BHiveau  vs  Duchesneau,  22  L.  C.  J.,  p. 
168  &  37. 

See  abo  cases  noted  at  C.  C.  986. 

§  2.  Of  consent. 

088.  Consent  is  either  express  or  implied  It  is  invalidated  by 
the  causes  declared  in  the  second  section  of  thig  chapter. — Pothier, 
06%,  16, 17.     [1.39.] 

DECISIONS  :  ~1.  It  will  be  observed  that  when  the  law  declares  consent  to 
be  of  the  essence  of  the  contract,  it  does  not  refer  to  the  consent  of  the  mind, 
but  to  the  declaration  of  consent,  or,  as  some  of  the  modem  writers  style  it ''  la 
declaration  de  volont6."— Ramsay,  J.  loq  — -Q.  B.—OoUd:  Stadacona  Insurance  Oo^ 
6  Q.  L.  R,  p.  154. 
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2.  The  ofifer  of  a  creditor  to  accept  an  amount  previously  tendered  by  his 
debtor,  if  not  promptly  acted  upon  by  the  debtor,  may  be  revoked — Q.  B. — 
Snowdan  A  Nelson,  3  L.  N.,  p.  210. 

§  3.  Of  the  cause  or  consideration  of  contracts. 

989*  A  contract  without  a  consideration,  or  with  an  unlawful 
consideration  has  no  effect ;  but  it  is  not  the  less  valid  thouorh  the 
consideration  be  not  expressed  or  be  incorrectly  expressed  in  the  writ- 
ing which  is  evidence  of  the  contract.— jf  L.  7,  ^  4,  7,  L.  27,  §  4,  De 
pactis ;  Pothier,  OUig.  42, 43,  753 ;  /L.  26,  §  vlt  deprob.,  23, 3 ;  Domat, 
liv.  1,  tit.  1,  sect.  5,  n.  13 ;  Domat.,  liv.  1,  tit.  1,  sect.  1,  nn.  5,  6 ;  6  Toul- 
lier,  nn.  175,  176,  177 ;  4  Marcad^,  n.  456  ;  C.  N.,  1131,  1132.  [I.  39.] 

DECISIONS: — 1.  Marriage  is  a  good  consideration  for  bona  fide  stipulations 
in  a  contract  of  marriage  in  favor  of  a  wife. — ^Bowbn  k  Badolbt,  J  J — Barbour  vs 
Fairehild,  6  L.  C.  R.,  p.  113. 

2.  A  promissory  note  or  any  consideration  given  by  an  insolvent  debtor  to 
a  creditor,  in  contemplation  of  a  deed  of  composition,  and  as  a  preference  to  such 
creditor,  without  the  knowledge  of  the  other  creditors,  is  null  and  void,  and  will 
be  declared  so  even  as  against  the  compounding  debtor  himselt. — Badolbt,  J.^ — 
Oreenshields  vs  Plamondon,  3  L.  C.  J.,  p.  240. 

3.  A  promissory  note  made  as  an  indemnity  for  assuming  liability  for  a  third 
party  at  the  request  of  the  maker,  is  valid  as  such  indemnity.  The  party  indem- 
nified may  sue  as  soon  as  troubled,  and  before  paying  the  debt  for  which  he  has 
become  liable. — ^Bebthblot,  J. — Perry  vs  Milne,  5  L.  C.  J.,  p.  121. 

4.  A  promissory  note  given  in  payment  of  a  bet  respecting  an  election  of  a 
member  of  parliament  is  illegal  and  null. — BfiiiNBAn,  3,^-J)ufresnevs  Ou^remoni, 
5  L  C.  J.,  p.  278. 

5.  A  deed  of  donation  being  valid,  a  promise  therein  contained  to  ratify  the 
same  at  a  certain  time  is  obligatory  and  cannot  be  avoided  on  the  ground  of  there 
being  no  consideration  for  such  promise. — Monk,  J. — Boston  vs  Easton,  7  L.  C.  J., 
p.  138. 

6.  That  a  contract  for  a  lawful  consideration  is  not  the  less  valii  though 
the  consideration  be  not  correctly  expressed  therein. — Q.  B — O^Brien  A  Thomas, 
24  L  C.  J.,  p.  43.— ToRRANOB,  J 21  L  C.  J.,  p.  287. 

7.  A  natural  or  simple  moral  obligation  is  sufficient  to  make  a  donation  an 
onerous  contract  (C.  C.  1592.)— C.  R— />roMin  vs  Provencher,  9  Q.  L.  R.,  p.  179. 

See  also  cases  noted  at  C.  C,  990  et  seq. 

990«  The  consideration  is  unlawful  when  it  is  prohibited  by 
law,  or  is  contrary  to  good  morals  or  public  order.— ^  L.  7,  §  7,  De 
pactis  ;  Pothier,  43  ;  C.  N.,  1133.     [I.  39.] 

DECISIONS: — 1.  A  promissory  note  to  a  creditor  for  the  balance  of  his  claim, 
in  consideration  of  his  having  signed  a  deed  of  composition,  is  void. — ^K.  B.^^ 
Blackwood  vs  Chinie,  2  K  de  L.,  p.  27. 

2.  The  giving  of  a  promissory  note  by  an  insolvent  to  one  of  his  creditors, 
for  the  purpose  of  inducing  him  to  sign  a  deed  of  composition  is  a  ^ud  upon 
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the  other  creditors,  and  such  note  cannot  be  made  the  ground  of  an  action 
against  the  insolvent. — Q.  B. — Sinclair  is  Henderson^  1  L.  C.  L.  J.,  p.  54. 

3.  A  note  of  a  third  party,  given  by  an  insolvent  to  a  creditor,  to  obtain  the 
creditor's  consent  to  the  discharge  of  the  insolvent,  is  null  and  void. — Q.  E— 
Doyle  &  Pr^vostj  17  L.  C.  J.,  p.  307. 

4.  Sunilar  decision Q.  B — Pr^ost  is  Pickelf  17  L  C.  J.,  p.  314. 

5.  A  note  given  to  a  creditor  to  induce  him  to  sign  a  deed  of  composition, 
or  the  note  given  in  renewal  of  such  note,  is  null,  and  the  nullity  may  be  pleaded 
by  the  maker  to  an  action  by  the  creditor.— Johnson,  J. — McDonald  V9  Senez,  21 
L.  C.  J.,  p.  290. 

6.  A  note  given  either  by  an  insolvent  or  by  a  creditor  to  induce  the  payee 
to  consent  to  the  insolvent's  discharge  is  null. — C.  R — Decelles  vs  Bertrand,  21 L. 
C.  J.,  p.  291. 

7.  Where  a  debtor  setling  with  his  creditors  for  50c.  secured,  privately  gave 
some  of  them  unsecured  notes  for  the  balance  to  obtain  their  assent  to  the  com- 
position, held,  that  the  endorser  of  the  composition  notes  was  freed  fix>m  liability. 
— Q.  B Arpin  S  Poulin,  1  L.  N.,p.  290. 

8.  An  action  cannot  be  maintained  upon  a  promissory  note  if  it  be  proved 
that  it  was  given  and  the  proceeds  thereof  applied  to  bribe  the  electors  of  a 
county. — ^Q.  B. — Ougy  i:  Larkin,  7  L.  C.  J.,  p.  11. 

9.  Held : — (By  Dorion,  C.  J.,  Monk  &  Sanborn,  JJ.,)  that  the  costs  of  an 
election  feast,  after  an  election  (ia  1867)  had  been  closed,  are  not  recoverable.— 
Q.  B.^Gu^remont  &  Tunsiallj  21  L.  C.  J.,  p.  293. 

10.  The  supply  of  refreshments  to  a  gang  of  men  collected  during  an  election 
of  a  representative  to  the  Commons  of  Canada,  to  be  used  in  case  of  an  emer- 
gency, gives  rise  to  no  action  at  law  for  payment  of  the  refreshments. — ^Torbanob, 
J.— Jb^nwn  r*  Drummondy  17  L.  C.  J.,  p.  176. 

11.  Une  promesse  faite  par  un  ench^risseur  a  un  autre  ench^risseur,  &  an6 
vente  judiciaire,  de  lui  payer  une  certaine  somme  pour  lui  faire  cesser  sea 
ench^res,  constitue  une  obligation  illicite,  et  la  somme  ainsi  promise  ne  peut  dtre 
recouvr6e  en  justice. — Sicotte,  J. — Perrault  vs  Couture^  16  L.  C.  J.,  p.  251. 

12.  La  convention  entre  deux  personne<>,  que  I'une  d'elles  ench^rira  surane 
propri^t^  devant  §tre  vendue  par  le  shSrif,  jusqu'4  un  certain  montant  et  ensuite 
la  revendra  k  Tautre,  est  parfaitement  licite  et  ne  peut  invalider  le  d^cret.— jC. 
R Or  enter  vs  LerouXf  22  L.  C.  J.,  p.  68. 

13.  An  action  against  a  tutor  for  the  non-performance  ofa  contract  by  which 
he  undertook  to  marry  his  ward  to  the  plaintiff  cannot  be  maintained. — E.  B. — 
Chabot  vs  Morissei,  2  R.  de  L.,  p.  79. 

14.  No  rent  can  be  recovered  by  an  action  at  law,  for  premises  leased  for  the 
purpose  of  keeping  a  house  of  ill-fame. — Bruneau,  J. — Garish  vs  Duval,!  L.  C.  J., 
p.  127. 

15.  Un  billet  k  ordre  consent!  pour  dette  de  jeu  est  nul,  qaoique  transpart^ 
k  un  tiers  de  bonne  foi  et  avant  6ch6ance. — Smith,  J — Biroleau  vs  Derouiny  7  L. 
C.  J.,  p.  128. 

16.  A  transfer  of  litigious  rights,  made  on  condition  that  the  assignee  shall 
bear  the  costs  and  share  in  the  amount  to  be  recovered,  is  void  as  being  against 
law  and  public  policy,  and  the  assignee  cannot  maintain  an  action  on  such  trans- 
fer.—Q.  B.— Power  S  Phelan,  4  Q.  B.  R.,  p.  57. 
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17.  Qu'une  convention  par  laquelle  on  entrepreneur  s'oblige  &  payer  une 
commission  sur  une  certaine  somme  k  une  personne  qui  lui  foumit  un  cautionne- 
ment  en  favour  du  gouvemement,  avec  lequel  il  a  un  contrat,  est  16gale  et  sera 
mise  &  execution. — C.  R. — Devlin  vs  Beemer,  10  R.  L.,  p.  681. 

18.  An  agreement  between  a  registrar  and  another  person  to  the  effect  that, 
on  the  registrar  resigning  his  office  so  as  to  allow  that  other  person  to  be  appointed 
in  his  place,  the  new  registrar  should  pay  to  his  predecessor  one-half  yearly  of  his 
fees  of  office,  is  null  and  void. — Casault,  J. — Thurber  vs  Lemay,  9  L.  N.,  p.  188. 

19.  Where  an  action  brought  by  a  transferee  was  dismissed,  on  the  ground 
that  the  consideration  of  the  transfer  was  champertous,  the  transferor  regained 
his  rights  and  might  institute  the  action  in  his  own  name. — ^Lobanoeb,  J. — Hig- 
gins  vs  Power,  M.  L.  R.,  1  S.  C,  p.  268. 

20.  Que  Paction  prise  au  nom  du  cr6ancier,  mais  aux  frais  d'un  tiers,  qui  doit 
en  partager  le  produit,  devant  sa  naissance  &  une  convention  ill6gale  et  prohib^e, 
doit  Stre  renvoy^e. — ^C.  R^^Dussault  vs  Compagnie  du  chemin  de  fer  du  Nord, 
11  Q.  L.  R.,  p.  165. 

21.  But  in  Appeal  it  was  held :  Que  dans  Pespdce  actuelle,  le  droit  d'action 
de  Pappelant,  ne  d^coulant  pas  du  pr6tendu  contrat  de  '<  champerty  "  entre  I'ap- 
pelant  et  un  tiers,  son  beau-frdre,  il  n'y  a  pas  lieu  d*absoudre  TintimSe  de  Tobli- 
gation  de  reparer  le  tort  cause  i  Tappelant  resultant  du  quasi  d61it  commis  par 
Pintim^e.— Q.  B. — Dussault  vs  Compagnie  du  chemin  defer  du  Nord,  12  Q.  L.  R., 
p.  50,  14  R  L.,  p.  207. 

22.  See  case  noted  at  C.  C,  1062. — ^Meredith,  J Couture  vs  Marois,  5  Q. 

L.  R,  p.  96. 

23.  A  contract  by  which  a  doctor  sells  his  practice  to  another  doctor  and 
undertakes  to  introduce  the  latter  to  his  patients  and  to  help  him  to  establish  a 
practice,  is  not  prohibited  by  law  or  contrary  to  good  morals. — Casault,  J. — Verge 
vs  Verge,  14  Q.  L.  R.,  p.  227. 

§  4.  Of  the  object  of  contracts. 

See  Chap.  V.  "  Of  the  object  of  obligations.  " 

SECTION   II.— OF  CAUSES  OF  NULLITY  IN  CONTRACTS. 

991.  Error,  fraud,  violence  or  fear,  and  lesion  are  causes  of 
nullity  in  contreicts  ;  subject  to  the  limitations  and  rules  contained  in 
this  code.  [I.  39.] 

DECISION  : — A  promissory  note  or  agreement  in  writing  dated  on  a  Sunday 
and  given  in  payment  of  the  price  of  a  horse  purchased  the  same  day,  is  null  and 
void  under  the  45  Geo.  Ill,  cap.  10  and  18  Vict.,  cap.  11. — Stuart,  J —Cb^  vs 
Lemieux,  9  L.  C.  R.,  p.  221. 

§  1.  Of  error. 

992*  Error  is  a  cause  of  nullity  only  when  it  occurs  in  the 
nature  of  the  contract  itself,  or  in  the  substance  of  the  thing  which  is 
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the  object  of  the  contract,  or  in  some  thing  which  is  a  principal  con- 
sideration for  making  it. — Pothier,  OUig.,  17,  18  ;  ^  L.  116,  §  2,  De 
reg.  jur,,  Non  videntur  qui  errant  consenti/re, ;  L.  57,  De  obligation, 
et  action]  C.  N.,  1110.  [I.  39-41.] 

DECISIONS : — 1.  The  amount  Toluntarily  paid  on  a  protested  blU  of  exchangei 
by  the  drawer,  cannot  be  recovered  on  the  ground  of  an  error  in  the  paymenti  in 
point  of  law.— K.  B. — Caldwell  vs  Patitraon^  2  R.  de  L.,  p.  27. 

2.  An  error  of  law  which  entitles  a  party  to  be  relieved  of  his  act,  is  such  an 
error  as  makes  him  do  something  because  he  believes  he  is  compelled  so  to  do, 
when  in  reality  he  is  not — C.  'R.^-Boston  vs  Lenger,  M.  C.  R,  p.  110. 

3.  II  n'y  a  pas  d*acquiescement  lorsque  Poffre  du  montant  d'un  jugementa  6t6 
accept^e  par  erreur. — C.  ^.^-Jones  vs  Warmington,  2  R.  L.,  p.  188. 

4.  Le  droit  de  demander  la  rescision  d'un  acte  de  vente,  pour  cause  d'erreur, 
se  present  par  dix  ans. — ^Routhibr,  J. — Wainright  vs  Ville  de  iSfor«Z,  5  R.  L.,  p.  668. 

5.  Que  s'il  appert  par  la  preuve  que  dans  Pintention  des  parties,  ime  dona- 
tion ne  devait  pas  ^tre  gratuite,  mais  que  le  donataire  devait  se  charger  de  payer 
au  donateur  sa  part  dans  une  succession,  dont  les  biens  donn6s  font  partie,  et 
que  cette  donation  ait  6t6  faite  dans  ces  termes,  comme  donation  gratuite,  elle 
sera  annuI16e  comme  faite  contrairement  k  I'iDtention  des  parties. — C.  R. — 
McCord  vs  McCord,  11  R.  L.,  p.  510. 

6.  The  defendant,  sued  on  a  promissory  note,  pleaded  in  the  first  place, 
that  the  signature  was  a  forgery,  but,  subsequently,  he  amended  his  plea  and 
alleged  that  he  signed  the  note  by  error,  intending  to  give  a  receipt  for  the 
amount  named  therein.  Held:  That,  in  the  case  of  an  illiterate  person,  who 
signed  by  making  his  mark  the  change  of  defense  was  not  an  indication  of  bad 
faith  and  the  evidence  appearing  to  the  Court  to  sustain  the  amended  plea,  the 
judgment  dismissing  the  action  was  confirmed. — Q.  B. — Benoit  is  BraiSj  6  L.  N., 
p.  342. 

7.  Qu'un  acte  de  ratification  d'une  obligation  pour  prdt  d'argent,  consenti 
par  un  homme  illettr6,  sera  annul6,  s'il  est  prouv6  que  cet  acte  ne  lui  a  pas  kX& 
lu,  et  8*il  contient  des  obligations  autres  que  celles  que  cette  personne  entendait 
consentir. — Que  la  preuve  testimoniale  est  admise  pour  prouver  I'erreur — 
Mathibu,  J. — Compagnie  de  PrH'et  de  Credit  Fonder  vs  Sanierre^  14  R.  L.,  p.  453. 

8.  An  action  was  brought  to  recover  the  sum  of  $2,000  payable  on  a  life 
insurance  policy,  according  to  its  contents.  It  being  shown  that  the  insertion  of 
the  amount  of  $2,000  was  an  error  and  that  the  amount  should  have  been  $1,000, 
the  action  was  maintained  for  that  sum  only.— Suprbhb  Court. — JEtna  hift 
Insurance  Company  vs  Brodie,  5  S.  C.  R.,  p.  1. 

9.  Where  an  act  of  heirship  involving  the  acceptance  of  a  succession  has 
been  made  by  error  of  law,  it  forms  no  ground  for  setting  aside  the  acceptance. 
(C.  C.  650.)— Q.  B^^Betoumay  <fe  Moquin,  5  L.  N.,  p.  327,  2  Q.  B.  R.,  p.  187. 

10.  Que  lorsque,  dans  une  vente  d'effets  d6 terminus,  il  y  a  erreur  surle  prix 
de  la  part  du  vendeur  qui,  par  inadvertance,  demande  moins  que  le  prix  courant, 
il  n'y  a  pas  lieu  k  la  rescision  de  la  vente,  et  celui  ci  sera  obligne  de  d^livrer  les 
effets  au  prix  convenu.— Casault,  J. — Morriset  vs  BroehUf  10  Q.  L.  R.,  p.  104. 

11.  Qu*un  re^u  pour  balance  du  prix  de  bois  vendu,  constate  un  rdglement 
final,  qui  ne  pent  dtre  mis  de  c6t6,  sans  all6guer  Perreur  ou  d^autres  causes  de 
nullity ^Q.  B Johnstone  dt  McOreevyj  1  Q.  B.  R.,  p.  299. 


Digitized  by 


Google 


Of  oUigation8.—AH.  99S.  369 

12.  A  bank  paid  a  cheque  to  the  order  of  Wm.  Almour,  which  was  endorsed 
"Wm.  Almour  by  A.  B.  Ahnour"  without  the  authority  of  A.  B.  Almour  to 
endorse  for  Wm.  Abnour  being  shown: — It  was  held  that  the  bank  was 
responsible  for  the  error.— jC.  R — Alfnour  vs  Jaeque9  Cariier  Bankf  M.  L.  R.,  1  S. 
C,  p.  142. 

13.  Que  lorsqn'une  assurance  sur  la  vie  d'une  personne  est  faite  pour  un 
montant  de  $4,000  et  qu'en  caloulant  la  prime  annuelle  de  cette  assurance,  par 
one  erreur  du  calcul,  Tagent  repr6sente  &  Tassur^  que  la  prime  annuelle  sera  de 
$186.56,  sulvant  les  tauz  ordinaires  de  Passurance  et  que  I'assurg  accepte  et  con- 
gent  de  payer  cctte  prime  pour  laquelle  11  donne  des  billets  pour  la  premiere 
ann^e,  la  compagnie  n'aura  pas  ensuite  le  droit  de  forcer  Passur^  d,  payer  les 
primes  ordinaires  par  elle  charg^es,  m6me  s'il  est  prouv6  que  Passur^  connaissait 
les  tanz  ordinaires  pour  une  pomme  de  $1,000  et  si  son  consentementa^t^obtenu 
en  yertu  de  cette  erreur  commune,  mais  que  le  seul  droit  de  la  compagnie  d'as- 

surance  en  ce  cas  sendt  de  demander  la  nullit6  du  contrat. — Mathibu,  J. 

Ckrisinuu  vs  Bordaa,  15  R  L.,  p.  534. 

14.  Que  lorsqu'une  partie  a  concouru  k  un  acte  entach6  d'erreur  et  qu'elle 
est  elle-m^me  victime  de  Perreur  ou  de  la  surprise,  elle  pourra  demander  la  nul- 
lity du  contrat  qu'elle  aura  sign6  sous  ses  circonstances — C.  R. — FoucaultvB  Fou- 
eaulij  31  L.  C.  J.,  p.  97. 

15.  Que  la  yente  d'une  recette  non  patentee  pour  manufacturer  de  la  bi^re 
de  gingembre  est  nulle  s*il  est  prouv6  qu'au  temps  de  la  yente  le  secret  de  cette 
recette  ^talt  connue  au  public  ;  que  sous  ces  circonstances  )e  contrat  doit  6tre 
annule,  yu  qu'il  y  a  erreur  sur  une  consideration  principale  qui  a  engag6  les  parties 
i  contracter. — ^Mathibu,  J. — Perrauli  vs  Nortnandmf  31  L.  C.  J.,  p.  118. 

16.  Where  work  was  executed  by  a  firm  ot  printers,  duly  registered,  composed 
of  three  persons,  they  haye  a  right  to  recover  the  yalue  of  such  work,  although 
the  parties  intrusting  them  with  the  work  belieyed  they  were  dealing  with  two 
members  only  of  the  firm  who  were  at  the  same  time  canying  on  business  as  a 
registered  firm  of  publishers— more  especially  as  the  two  persons  composing  the 
publishing  firm  were  parties  to  the  suit  and  similar  work,  preyiously  executed  by 
the  printing  firm  on  the  order  of  the  same  agents,  had  been  paid  for  on  accounts 
rendered  by  the  printing  firm. — Tait,  J. — Fulton  vs  Darling,  M.  L.  R,  3  S.  C. 
p.  375. 

§  2.  Of  fraud. 

S98«  Fraud  is  a  cause  of  nullity  when  the  artifices  practised  by 
one  i>arty  or  with  his  knowledge  are  such  that  the  other  party  would 
not  have  contracted  without  them. 

It  is  never  presumed  and  must  be  proved. — Pothier,  Ohlig,,  29, 
31-3 ;  Domat,  liv.  1,  tit.  18,  sec.  3,  nn.  1,  3,  Id.,  tit.  1,  sec.  6,  n.  8 ;  / 
L.  7,  §  9,  dolo ;  C.  N.,  1116.  [I.  41.] 

DECISIONS  : — 1.  A  donation  made  by  a  weak  and  aged  person  for  a  small 
annuity,  not  exceeding  half  of  the  annual  income  of  the  property  giyen,  may  be 
set  aside  for  fraud,  if  the  inference  of  fraud  be  not  rebutted  by  evidence  of  cir- 
cumstances which  plainly  show  that  it  ought  not  to  prevail. — K.  £. — Bemier  vs 
Boieeau,  2  R  de  L.,  p.  209. 
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2.  A  title  to  moveables  taken  with  knowledge  of  one  previously  given  to 
another  party  by  the  same  vendor  is  of  no  avail,  but  fraudulent. — Badolbt,  J. — 
Russell  vs  Oueriin,  10  L.  C.  J.,  p.  133. 

3.  II  ne  peut  y  avoir  lieu  d  la  rescision  d*un  oontrat,  pour  cause  de  dol  on 
fraude,  si  les  d^fauts  dont  se  plaint  la  partie  l^s^e,  6taient  ouverts  et  &cile8  i 
constater,  et  si  ses  objections  ne  portent  que  sur  des  incidents  ou  accessoires,  ou 
des  6ventualit#s  probables,  et  non  sur  la  substance  m^e  de  la  chose.  Lors- 
qu'il  eziste  un  contrat  entre  les  parties,  le  d^fendeur  qui  plaide  des  moyens  ten- 
dant  &  faire  rescinder  le  contrat,  ne  peut  conclure  simplement  au  d6bouU  de 
Tactioui  mais  doit  demander  la  resolution  du  contrat. — BbaudbY;  J. — Frigon  vs 
Bussellj  5  R.  L.,  p.  559. 

4.  L'engagement  pris  par  un  acyudicataire  envers  un  cr6ancier  de  lui  payer 
sa  cr^ance  &  condition  qu*il  n'ench^risse  pas,  ne  constitue  pas  le  dol  pr6vu  par 
Part.  714  C.  P.  C. — Routhibr,  J. — LSpine  vs  Barreiie,  5  R.  L.,  p.  703. 

5.  The  employment  of  one  or  more  pu£fersatan  auction  sale  renders  it  void, 
and  the  vendors  cannot  enforce  the  execution  of  the  contract.  An  alleged  custom 
of  employing  puffers,  even  if  it  existed,  could  not  affect  the  case. — ^Tobeaxob,  J. — 
JeMvs  McNaughiorif  19  L.  C.  J.,  p.  153. 

6.  By  the  majority  cf  the  Court  (Monk,  Ramsay  and  Tessier,  JJ.)  : — A  ran^e 
false  bid  on  any  lot  sold  destroys  the  consent  of  the  purchaser  of  such  lot  and 
renders  the  sale  null  and  void,  even  without  proof  of  fraud  and  damage.    The 
presence  of  false  bidders  who  bid  on  some  of  the  lots  offered,  does  not  annul  the 
sale  of  a  lot  on  which  there  was  no  false  or  by-bidding,  unless  the  purchaser  of 
such  lot  alleges  and  proves  fraud  on  the  part  of  the  vendor,  and  damage  to  him- 
self by  the  enhancement  of  the  price  above  the  current  value. — By  the  minority 
(Dorion,  C.J.,  and  Sanborn,  J.)  :-^uch  by-bidding  is  a  cause  of  nullity  only  where 
the  purchaser  shows  that  he. has  suffered  damage  therefrom.    In  this  case,  if 
there  was  by-bidding  on  any  of  the  lots  sold  to'  the  defendant,  it  caused  him  no 
damage,  and  therefore  the  sale  should  be  enforced.  By  Ramsay,  J.  :~By-bidding, 
where  extensively  practised  at  an  auction  sale,  is  a  fraudulent  breach  of  the  con- 
tract implied  in  a  sale  by  auction,  and  therefore  annuls  the  adjudications  even 
of  lots  on  which  there  was  no  by-bidding,  unless  the  vendor  clearly  establishes 
that  the  purchaser  was  in  no  respect  injured  by  the  by-bidding  at  the  sale  gen- 
erally  Q.  Be-JetU  &  McNaugkUmy  20  L.  C.  J.,  p.  255. 

7.  That  a  Court  of  Justice  will  not  give  its  aid  to  a  person  seeking  to  set 
aside  his  own  solemn  deed  of  sale,  if  it  appear  that  he  acquiesced  in  it  for  years, 
lying  by,  until  by  circumstances  and  the  expenditure  of  capital,  the  subject 
matter  of  the  sale  had  greatly  increased  in  value  and  new  interests  had  been 
created  on  it.  He  must  sue  promptly  or  explain  the  delay.— Privt  Coukoiu— 
Ouyon  vs  LionaiSy  27  L.  C.  J.,  p.  94.  (Not  reported  in  P.  C.  App.) 

8.  Where  the  defendants  purchased  the  right  from  plaintiff  to  manu&cture 
and  sell  a  patented  chum  and,  more  than  two  months  subsequently,  .wrote  that 
the  chum  was  a  success,  that  they  could  not  afterwards,  in  defence  to  an  action 
on  the  contract,  set  up  misrepresentation  as  to  the  merits  of  the  patented 
article. — Maokay,  J — Campbell  vs  James,  4  L.  N.,  p.  210. 

9.  That  when  the  vendor  of  a  colt  takes,  in  payment  of  the  purchase  moneyi 
the  pitnnissory  note  of  a  third  party,  unendorsed  or  otherwise  guaranteed  in 
writing  by  the  purchaser,  but  which  the  purchaser,  knowing  the  same  to  be 
worthless,  represents  to  the  vendor  to  be  "  <m  good  as  goW^  and  which]prcnres  to 
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be  worthless,  in  consequenoe  of  the  insolyenoy  of  the  parties  thereto,  the  vendor 
may  tender  the  note  back  and  sue  simply  for  the  purchase  money,  without 
demanding  the  resoision  of  the  sale.— C.  R — Miller  vs  Daudelirij  24  L.  C.  J^ 
p.  208. 

10.  Que  I'aoceptation  d'une  succession  par  un  majeur  n'est  pas  valable,  si 
oette  acceptation  a  6t6  le  r^sultat  du  dol,  et  que  dans  Tespdoe  il  y  a  eu  dol. — 
Q.  B^-Ayotte  &  Bouch&r,  3  Q.  B.  R.,  p.  123,  8  Q.  L.  R.,  p.  327.— Supreme  Coubti 
9  a  C.  R ,  p.  460,  C.  D.,  p.  602. 

11.  The  rescision,  on  the  ground  of  fraud,  of  a  deed  transferring  real  estate, 
will  not  affeot  the  rights  of  a  third  party  who,  in  good  faith,  has  lent  money  on 
the  property  whilst  it  was  in  the  possession  of  the  purchaser,  when  the  vendor, 
by  his  own  act  or  fault,  has,  to  some  extent,  induced  the  third  party  to  make  the 
advance.-^.  B. — Lighthall  A  Craig^  M.  L.  R,  1  Q.  B.,  p.  275.— Mathibu,  J.— 
II  R  L.,  p.  402,— Supreme  Court.— C.  D.,  p.  8. 

12.  Que  Tannulation  d'une  vente  ou  donation  d'lm  immeuble  pour  cause  de 
fraude,  n'atteint  pas  Thypothdque  consenti  &  un  tiers  de  bonne  foi,  lorsque  Pem- 
pmnteur  possdde  le  dit  immeuble  en  vertu  de  titres  par&its  k  leur  face  et  n'indi- 
quant  aucun  signe  apparent  de  nullity. — ^Q.  B. — Normandin  is  Amois,  3  Q.  B.  R, 
p.  329. 

13.  Where  the  Appellant  endorsed  certain  extension  notes  on  condition 
that  the  debtor  paid  so  much  per  week  into  a  bank,  as  security  for  such  endorse- 
ment, and  where,  the  debtor  subsequently  becoming  insolvent,  the  assignee  to 
his  estate  sought  to  recover  such  moneys  so  pledged,  it  was  held,  that  the  con- 
tract so  entered  into  was  valid  and  that  there  was  no  fraud — ^Q.  B. — Normand  is 
BeauwleUf  2  Q.  B.  R,  p.  215.  Confirmed  by  Supreme  Court.  — 9  S.  C.  R, 
p.  711. 

14.  Que  rintim6  qui  a  achet6  une  terre  de  son  beau-fr^re  i,  la  charge  de 
payer  les  dettes  de  celui-ci,  Fa  fait  dans  le  but  de  venir  en  aide  i  Scott,  et  que 
cette  transaction  n'est  nullement  entach^e  dudol. — ^Q.  B — Blouin  is  Brunelhf  3 
Q.  B.  R,  p.  58. 

15.  Where  the  Appellant  bought  a  certain  stock  in  trade,  amongst  the  al- 
leged assets  of  which  was  a  pretended  patent  for  a  process  of  wire-coiling,  which 
patent  had  no  existence  in  Canada,  it  was  held,  that  there  being  deception  and 
misrepresentation  as  regards  the  patent,  the  purchaser  was  entitled  to  damages. 
.— Q.  B.— 2V«  ^  Fairman.  M.  L.  R,  1  Q.  B.,  p.  504. 

16.  Where  a  person  sold  property  to  another  and  received,  as  consideration 
of  such  sale,  shares  of  the  Silver  Pliune  Mining  Company,  which  the  buyer  repre- 
sented to  be  an  incorporated  company,  and  of  the  mercantile  value  quoted  in  the 
stock  market,  which  statements  were  false,  it  was  held  that  the  seller  could  resi- 

liate  the  sale.— Q.  B.— CAr^««n  <fc  Crowley y  2  Q.  B.  R,  p.  385.  5  L.  N.,  p.  268 ^Tor- 

RAKOS,  J — ^4  L.  N.,  p.  171. 

17.  Que  rintim6  qui  a  vendu  k  Chretien  une  propriety  pour  la  somme  de 
1 16,000,  dont  une  partie  payable  aux  cr6anciers  hypoth^caires  et  la  balance  k  Pin- 
tim^,  en  un  certain  nombre  d'actions  dans  la  '^  Silver  Plume  Mining  Company," 
au  pair,  lesquelles,  bien  que  passant  dans  le  public  au  moment  de  la  vente  pour 
valoir  soixante  et  dix  pour  cent,  ne  valaient  cependant  rien,  a  droit  d'etre  indem- 
nis^  pour  la  di£Rlrence  entre  le  montant  des  hypothdques  grevant  sa  propri^t^  et 
cel^i  de  sa  valeur  r6elle,  par  les  appellants,  qui  avaient  fait  coter  k  la  Bourse  de 
Montreal  les  actions  de  la  oompagnie  d'une  manidre  fictive  et  ont,  par  li,  contri- 
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bu6  &  tromper  Pintim^  sur  la  valeur  r^elle  de  ces  actions. — ^Q.  B. — Dorian  &  Crow- 
ley, 4  Q.  B.  R.,  p.  322,  30  L.  C.  J.,  p.  65. 

18.  Qu'un  d6biteur  insolvable,  qui  fait  un  acte  d'atennoiement  aveola 
masse  de  ses  cr^anciers  et  qtii,  pour  obtenir  la  signature  de  Tun  d'euz,  lui  fait  un 
engagement  particulier  oi!i  il  est  mieux  traits  que  les  autres  orSancierSy  n'est  pas 
re^u  ik  quereUer  cet  engagement  particulier.-  Mathibu,  J. — Chapleau  V9  Lemay, 
14R.L.,p.  198. 

19.  A  simulated  act  of  sale,  made  with  the  intention  to  defraud  creditors, 
can  be  resiliated  at  the  instance  of  a  party  to  it,  if  the  contemplated  fraud  is  not 
wholly  or  in  part  the  cause  or  consideration  of  the  agreement  between  the 
parties.— Q.  'R.^Dorion  <fe  Dorion,  3  Q.  B.  R.,  p.  376. 

20.  Que  lorsque  le  vendeur  et  les  acheteurs  dans  un  acte  de  yente  sont 
poursuivis  coi\jointement  et  solidairement  pour  faire  declarer  que,  par  fraude  et 
collusion,  le  dit  acte  a  6t6  Simula,  le  vendeur  ne  pent  appeler,  en  garantie, 
les  acheteurs,  ses  co-defendeurs,  sur  le  principe  qu*il  n'a  lui  a  commis  au- 
cune  fraude  ]  car,  dans  ce  cas,  Paction  principale  sera  d6bout6e  oontre  lui,  et 
s'il  y  a  eu  fraude  commune,  le  vendeur  n'a  aucun  recours  en  garantie  oontre  ceux 
qui  auraient  avec  lui  particip^  k  la  fraude.— Tasoherbau,  ^.-^Benoii  v$  Bruneau, 
M.  L.  R.,  2  S.  C.  p.  82. 

21.  That  the  endorser  of  a  composition  note  given  by  a  debtor  to  his  cre- 
ditor, in  carrying  out  a  settlement  for  fifty  cents  in  the  dollar,  was  not  liable  for 
the  amount  of  such  note  when  it  appeared  that  the  debtor,  for  whom  he  endorsed 
the  note,  as  surety,  and  from  whom  he  had  taken  a  transfer  of  his  estate  as  col- 
lateral security,  had  secretly  given  the  Plaintiff,  (the  creditor)  his  own  notes  for 
the  balance  of  his  claim,  in  order  to  obtain  his  assent  to  the  composition,  and 
the  creditor  had  already  received  fifty  cents  on  his  claim. — Q.  B. — Arpin  6s  Poulin, 
22  L.  C.  J.,  p.  331. 

22.  The  endorser  of  composition  notes  is  not  discharged  from  liability 
thereon  by  the  mere  fact  that  the  compounding  creditors  have  secretly  stipu- 
lated with  the  debtor  that  he  shall  pay  them  an  amount  in  excess  of  the  com- 
position rate,  as  the  condition  of  their  assent  to  the  composition ;  and  espe- 
cially when  the  endorser,  as  the  consideration  of  his  endorsement,  obtained  a 
transfer  of  the  insolvent's  entire  stock-in-trade  and  assets  which  he  still  retained 
when  sued  on  the  composition  notes.  But  the  endorser  is  entitled  to  a  deduction 
of  all  sums  that  the  creditor  has  received  in  excess  of  the  composition  notes. — 
Q.  B Martin  &  Poulin,  4  L.  N.  p.  20,  1  Q.  BRp.  75. 

23.  The  endorsers  of  composition  notes  for  an  insolvent,  remain  liable 
thereon,  though  the  discharge  of  the  insolvent  may  have  been  annulled  by  the 
Coiu*t  and  though  the  insolvent  may  have  given  other  notes  by  way  of  preferenoe 
to  some  of  his  creditors. — Q.  B.^Marchand  A  WUkes,  3  L.  N.,  p.  318. 

24.  That  a  note  given  by  an  insolvent  or  by  a  third  person  to  induce  the 
payee  to  consent  to  the  insolvent's  discharge  or  to  sign  a  deed  of  composition,  is 
null  and  void,  and  where  money  is  paid  for  the  same  purpose  it  may  be  recovered 
from  the  person  receiving  it.  The  fact  that  the  maker  ot  the  note  is  the  insol- 
vent's father,  does  not  constitute  a  valid  consideration  for  such  a  note ;  for  a 
benefit  to  another  is  a  good  consideration  only  where  the  benefit  can  be  had  law- 
fully— Johnson,  J Leclaire  vs  Casgrain,  M.  L.  R.,  3  S.  C,  p.  355. 

25.  When  J.  R ,  trustee  to  an  insolvent  estate,  is  a  member  of  a  firm  hold- 
ing insolvent's  note  given  it  in  illegal  preference,  and  where  the  purchasera  of 
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the  estate  haying  appointed  the  insolvent  their  agent  for  the  purpose  of  realizing 
its  assets,  the  latter  pays  the  proceeds  to  J.  R.,  it  was  held,  on  suit  brought  by  a 
trustee  ^-qudliU  against  purchasers  for  balance  of  price,  that  the  moneys  fo  paid 
will  be  imputed  on  account  of  the  debt  due  trustee  by  purchasers  and  that  the 
knowledge  by  J.  R.  of  the  illegal  preference,  which  came  to  him  as  a  member  of 
the  firm,  is  a  knowledge  by  him  in  his  capacity  as  trustee — Q.  B. — R088  S  Paul, 
M.L.R,  3Q.B.,p.299. 

26.  That  a  debtor  against  whose  property  a  judgment  has  been  registered 
and  who  afterwards  makes  an  assignment  and  obtains  back  his  estate  by  a  com- 
position with  his  creditors  in  which  he  undertakes  to  pay  the  hypothecs  in  full, 
cannot  have  the  hypothecs  so  registered  set  aside  at  his  own  suit  on  the  ground 
that  it  is  a  fraud  on  his  creditors. — ^Q.  B. — Foster  is  Baylis,  M,  L.  R.,  3  Q.  B., 
p.  421. 

27.  Qu'un  cr^ancier  pent  saisir,  par  saisie-arrSt,  une  cr^ance  pour  laquelle 
son  d6biteur  est  colloqu6,  quand  meme  ce  dernier  se  serait  fait  ill^galement  trans- 
porter cette  cr^ance,  laquelle  appartiendrait  r^ellement  &  un  tiers ;  le  reoours  de 
oe  tiers  est  contre  le  dSbiteur. — Mathibu,  J. — Sen^al  vs  Exchange  Bankf  M.  L. 
R.,  2  S.  C,  p  108. 

28.  Where  a  simulated  sale  of  real  estate  was  made  at  an  overvaluation  and 
the  seller  took  hypothecs  for  part  of  the  price,  and  then  transferred  such 
hypothecs  to  a  merchant  in  payment  of  goods  purchased,  it  was  held  that  the 
merchant,  on  proving  the  fraudulent  nature  of  the  sale,  could  ask  for  personal 
condemnation  against  the  seller  for  the  goods  sold.  (C.  C.  1012.V— Q.  B. — Blctck  d: 
Walker^  M.  L.  R,,  1  Q.  B.,  p.  214,  8  L.  N.,  p.  67. 

29.  That  the  circumstance  that  the  purchaser  was  the  daughter  of  the 
vendor  and  that  she  had  no  apparent  means  to  purchase  the  property,  and  from 
her  position,  was  not  likely  to  have  made  savings  to  pay  for  it,  were  sufficient 
presumptions  of  fraud  in  the  absence  of  any  evidence  to  the  contrary,  to  annul 
the  sale.--Q.  B^-Paige  &  Evans,  1  Q.  B.  R.,  p.  352. 

30.  Where  an  article  sold  by  auction  is  falsely  represented  to  be  the  pro- 
perty of  a  person  to  whom  it  did  not  belong  and  to  have  cost  a  sum  far  in 
excess  of  its  actual  worth,  the  sale  is  null  and  void,  and  an  action  cannot  be 
maintained  against  the  purchaser. — ^Torranob,  J. — Shaw  vs  Lacosie,  M.L.R.,  2  S. 
C,  p.  249. 

31.  Que  Pachat  k  credit  par  un  insolvable,  qui  ne  divulgue  pas  au  vendeur 
i'6tat  de  ses  affiures,  n'est  pas  suffisant  seul  pour  faire  pr^sumer  Pintention  de 
fr^uder,  et  que  les  esp^rances  legitimes  que  pouvait  avoir  Pacheteur  de  refaire  ses 
finances,  et  sa  conduite,  en  payant  une  moiti6  des  avances  comptant  et  une 

moiti^  de  la  balance  trois  mois  apr^s,  font  obstacle  k  cette  pr6somption. — C.  R. 

Convey  vs  Renouf,  5  Q.  L.  R,  p.  224. 

32.  Henry  Aylmer,  Jr.,  having  been  authorized,  by  power  of  attorney,  to  sell 
property  belonging  to  the  respondent,  sold  the  whole  to  the  appellants  in  pay- 
ment of  his  own  debts.  Held :  That  although  he  was  authorized  to  sell  the  pro- 
perty, he  could  not  do  so  to  pay  his  own  debts,  and  that  the  sale  to  the  appellants 
was  properly  set  aside.^ — Q.  B. — Maher  is  Aylmer ,  1  Q.  B.  R.,  p.  106. 

33.  See  also  case  noted  at  C.  C.  1035. — Suprbmb  CkxTBT. — Riekaby  S  Bellj  C. 
D^  p.  187. 
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§  3.  Of  violence  and  fear. 

994«  Violence  or  fear  is  a  cause  of  nullity  whether  practised  or 
produced  by  the  party  for  whose  benefit  the  contract  is  made  or  by 
any  other  person. — Domat,  liv.  4,  tit.  6,  sec.  3,  n.  1  ifflu  1,  2, 3,  21,  §5, 
Qiiod  metHa  causd  ;  L.  116,  in  principio  ;  De  reg.jur,  ;  Domat,  Uv. 
1,  tit.  1,  sec.  5,  n.  10;  Pothier,  Oblig.,  21,  22,  23 ;  C.  N.,  1109,  1111. 
[I.  41.] 

DECISIONS: — 1.  An  action  condietio  indebiti  lies  to  recover  back  money 
which  has  been  paid,  but  under  protest  in  satisfaction  of  a  prescribed  debt,  whMi 

illegal  coercion  has  been  employed  to  obtain  the  payment — ^Q.  £. Corporation 

of  Quebec  vs  Carouy  10  L.  C.  J.,  p.  317. 

2.  A  signature  to  a  note  having  been  obtained  from  an  old  woman,  by  threats 
that  if  she  did  not  sign  her  son  would  be  arrested  for  stealing  money,  an  action 
en  garaniie  will  lie  against  the  person  who  used  threats  and  extorted  the  note,  to 
protect  the  signer  from  a  judgment  obtained  by  a  third  innocent  6oiia^cie  holder. 
A  son  having  acknowledged  to  have  stolen  $25  from  M.,  the  latter,  by  threatening 
to  have  the  son  arrested,  induced  the  mother  and  son  to  sign  a  note  in  hla  favor 
for  $400.  ffeld  .---The  note  under  the  circumstances  being  signed  by  the  mother 
under  the  influence  of  fear  for  her  son,  that  there  was  violence  and  no  consent  or 
legal  consideration,  and  the  mother  could  not  be  held  liable.  —  Q.  B. .—  Mae- 
farlane  6s  Dewey,  15  L.  C.  J.,  p.  85. 

3.  An  obligation  extorted  by  violence  is  null  and  payments  made  to  and 
received  by  the  party  seeking  for  the  nullity  of  an  obligation  on  such  grounds  do 
not  constitute  an  acquiescence..^  Buchanan,  J. — Dugrenier  vs  Dugreniery  6  L.  N., 
p.  234. 

4.  Plaintiff  found  a  pocket-book  containing  $850  belonging  to  the  Defendant 
Four  days  afterwards  she  restored  it  to  the  Defendant,  receiving  a  reward  of  f  200. 
Subsequently,  the  defendant  took  criminal  proceedings  against  her,  whereupon 
she  returned  the  reward  which  she  had  received,  but  afterwards  sued  the  defend- 
ant to  return  the  reward.  Her  action  was  dismissed,  it  being  held  that  there  was 
no  duress. — Supreme  Judicial  Court,  Boston. — Felton  vs  Gregory.  4  L.  N.,  p.  113. 

995*  The  fear  whether  produced  by  violence  or  otherwise  must 
be  a  reasonable  and  present  fear  of  serious  injury.  The  age,  sex, 
character  and  condition  of  the  party  are  to  be  taken  into  consider- 
ation.—^ L.  5,  Quod  metiXs  cauad  ;  L.  6,  L.  9,  metua  rum  vani  hominia; 
ffL.  184,  De  reg.  jur. ;  Pothier,  Ohlig.,  25  ;  4  Marcad^,  n.  411 ;  C.  N., 
1112.  [L  41,] 

996*  Fear  suflfered  by  a  contracting  party  is  a  cause  of  nullity 
whether  it  is  a  fear  of  injury  to  himself,  or  to  his  wife,  children  or 
other  near  kindred,  cmd  sometimes  when  it  is  a  fear  of  injury  to 
strangers,  according  to  the  circumstances  of  the  case.— jfL.8, §3; 
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Qtto{2  TnetAs  ca/aad ;  Fothier,  Ohlig,,  25  ;  4  Marcad^,  n.  413 ;  10  Du- 
ranton,  n.  152  ;  C.  N.,  1113.  [I.  41.] 

9V7.  Mere  reverentifiJ  fear  of  a  father  or  mother,  or  other 
ascendant,  without  any  violence  having  been  exercised  or  threats  made, 
will  not  invalidate  a  contract. — ^Pothier,  Oblig.,  27  ;  C.  N.,  1114.  [I.  41.] 

99S,  If  the  violence  be  only  a  legal  constraint,  or  the  fear  only 
of  a  party  doing  that  which  he  has  a  right  to  do,  it  is  not  a  ground 
of  nullity  ;  but  it  is,  if  the  forms  of  law  be  used  or  threatened  for  an 
unjust  and  illegal  cause  to  extort  a  consent. — Pothier,  Oblig,,  26;ff'L. 
3,  §  1,  Quod  metils  cauad ;  C.  L.,  1850,  1851.  [I.  41.] 

•90«  A  contract  for  the  purpose  of  delivering  the  party  making 
it,  or  the  husband,  wife  or  near  kinsman  of  such  party  from  violence 
or  threatened  injury,  is  not  invalidated  by  reason  of  such  violence  or 
threats ;  provided  the  person  in  whose  favor  it  is  made  be  in  good 
faith,  and  not  in  collusion  with  the  oflfending  paorty.  — ^  L.  9,  §  1, 
Quod  wM'Aa  cauad ;  Pothier,  OUig.,  24 ;  0.  L.,  1852 ;  4  Marcad^ 
n.  415.  [I.  43.] 

lOOO.  Error,  fraud,  and  violence  or  fear  are  not  causes  of 
absolute  nullity  in  contracts.  They  only  give  a  right  of  action,  or 
exception,  to  annul  or  rescind  them. — Pothier,  Oblig,,  29,  Authorities 
under  C.  C,  993;  C.  N.,  1117.  [I.  43.] 

DECISION  : — Des  souBoriptioDS  k  un  fonds  social  ou  stock  obtenues  par 
surprisei  fraude  et  par  de  faux  6tat8  des  affaires  de  la  compagnie  faits  par  ses 
officiera  et  ses  directeurs,  sont  nuUes  et  ne  produisent  ancune  obligation.  Les 
aciionnaires  ainsi  tromp^s  peuvent  mSme  reoouyrer  ce  qu*ils  ont  pay6  en 
acompte  de  leurs  parts — C.  K^Olen  Brick  Co.  vs  Shacktodl,  1  R.  C,  p.  121. 

§  4.     Of  lesion, 

lOOl*  Lesion  is  a  cause  of  nullity  only  in  certain  cases  and 
with  respect  to  certain  persons,  as  explained  in  this  section. — 0.  N., 
1118.  p.  43.] 

DECISION  :-^Uacheteur  ne  possede  point  Taction  rescisoire  pour  &ire  res- 
cinder  le  contrat  de  yente  pour  cause  de  lesion  d'outre-moiti6  du  juste  prix. — Q. 
B. — ChapUau  S  Dehien,  13  L.  C.  J.,  p.  194. 

10O2*  Simple  lesion  is  a  cause  of  nullity  in  favor  of  an 
anemancipated  minor  against  every  kind  of  act  when  not  aided  by 
his  tutor,  and  when  so  aided,  against  every  kind  of  act  other  than 
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acts  of  administration ;  and  in  favor  of  an  emancipated  minor  against 
all  contracts  which  exceed  his  legal  capacity,  as  established  in  the 
title  Of  Minority,  Tutorship,  and  Emancipation ;  subject  to  the 
exceptions  specially  expressed  in  this  code. — Pothier,  Oblig.,  40 ;  Domat, 
liv.  4,  tit.  6,  sec.  2,  nn.  19,  23,  24,  Id.,  liv.  2,  tit.  1,  sec.  3,  n.  16  ;  Cod., 
L.  2,  Si  tut  vd.  cur.  interv.,ff  L.  7,  §§  3,  5,  7,  L.  29,  L.  34,  §  1  ;  L.  49, 
Be  minoribus  ;  Mesl6,  Des  minoritda,  c.  14,  n.  27 ;  C.  N.,  1305.  [I.  43.] 
DECISIONS : — 1.  Pour  se  faire  releyer  d'un  acte  pass^  durant  la  minority,  il 
ne  suffit  pas  d'all6guer  lesion  ;  malB  il  faut  la  prouver. — Q.  B. — M^trisse  &  Bra%Ut, 
4  L.  C.  J.,  p.  60. 

2.  La  preuve  de  la  lesion,  pour  le  mineur,  peut  Sire  d6duite,  sans  Stre  posi- 
ti?ement  prouv^e — Le  fait  que  le  mineur  aurait  g6r6  una  partie  considerable  de 
ses  affaires,  pendant  sa  minorit6|  n'est  pas  une  excuse  pour  repousser  la  resoision. 
— Les  fruits  et  revenus  sont  dus  au  mineur  depuis  la  date  de  la  transaction  atta- 
qu6e  par  yoie  de  rescision,  si  le  d6fendeur  ne  prouve  pas  autrement  sa  bonne  foi 
que  par  le  fait  que  ce  mineur  avait  fait  des  affaires  durant  sa  minority. — Le  mineur 
obtenant  rescision,  n'est  tenu  de  rembourserque  lesimpensesn^e«<aire«. — Moke, 
J. — Larivitre  vs  Arsenaultj  5  L.  C.  J.,  p.  220. 

3.  C'est  au  demandeur  qui  veut  recouvrer  de  Targent  prSt6  k  un  mineur  k 
prouver  Femploi  utile  de  Targent. — TA&ORERiUi\3,3,^MUlervsDemeulej  18  L.  C-  J* 
p.  12. 

4.  II  ne  suffit  pas  de  plaider  minority  k  une  action  sur  billet  promissoire 
consenti  par  un  mineur,  mais  il  faut  aussi  plaider  Usion. — Dohertt,  J.~^B<mcher 
V8  Oirardj  20  L.  C,  J.,  p.  134. 

5.  A  plea  alleging  minority,  without  lesion,  is  bad.— Meredith,  J. — Bluteau 
vs  Oauihier,  1  Q.L.  R,  p.  187. 

6.  The  incapacity  of  a  minor,  being  established  in  his  own  fovor,  and  not 
against  him,  the  result  of  this  incapacity  is  not  that  he  cannot  contract,  but  only 
that  he  cannot  be  injured  by  his  contract,  and  he,  therefore,  cannot  be  relieyed 
from  his  contract  by  merely  pleading  his  minority,  but  he  must  also  plead  and 
prove  that  he  has  been  injured  by  the  contract— C.  B^—Gagnon  vs  Sylva  dii 
Poriugais,  24  L.  C.  J.,  p.  251. 

7.  Que  tout  acte  d'un  mineur  est  frapp6  de  nullity  s'il  y  a  lesion,  et  que  la 

Usion  la  plus  grande  est  celle  qui  entraine  la  perte  de  la  liberty Gabon,  J, — 

Morgan  vs  LeBoutillier,  5  Q.  L.  R.,  p.  212. 

1008.  The  simple  declaration  made  by  a  minor  that  he  is  of  the 
age  of  majority  forms  no  bar  to  his  obtaining  relief  for  cause  of  lesion. 
— Domat,  liv.  4,  tit.  6,  sec,  2,  n.  7  ;  Mesl6,  c.  14,  n.  55,  pp.  410,  411  ; 
Cod.,  L.,  1,  Si  min^r  se  majorem  dixerit ;  C.  N.,  1307.  [I.  43.] 

1004*  A  minor  is  not  relievable  for  cause  of  lesion,  when  it 
results  only  from  a  casual  and  unforeseen  event.— ^  L.  11,  §  4,  De 
rainoribus  ;  Mesl6,  p.  391  et  p.  14,  n.  18  ;  Domat,  liv.  4,  tit  6,  sec.  2, 
n.  15  ;  C.  N.,  1306.  [L  43.] 
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1005*  A  minor  who  is  a  banker,  trader  or  mechanic  is  not 
relievable  for  cause  of  lesion  from  contracts  made  for  the  purposes  of 
his  business  or  trade. — Mesl6,  p.  14,  n.  53  ;  R^p.  jurisp.  vo.  Mineura, 
p.  528  ;  Ord.  de  1673,  tit.  1,  art.  6  ;  0.  N.,  1308.  [I.  43.] 

1006.  [A  minor  is  not  relievable  from  the  stipulations  con- 
tained in  his  marriage  contract,  when  they  have  been  made  with  the 
consent  and  assistance  of  those  whose  consent  is  required  for  the 
validity  of  his  marriage.] — Mesl^,  c.  14,  n.  42  ;  7  Toullier,  n.  584;  0. 
N,  1309.  [I.  45.] 

lOOT,  A  minor  is  not  relievable  from  obligations  resulting  from 
his  offences  and  quasi -offences.— jfL.  37,  §  prel;ff  L.  9,  De  rrivaoribua ; 
Cod.,  L.  1,  Si  adveraua  delictum  ;  Mesl^,  14.  n.  54  ;  Domat,  liv. 
4,  tit  6,  sec  2,  nn.  5,  6  ;  C.  N.,  1310.  [I.  45.] 

1008*  A  person  is  not  relievable  from  a  contract  made 
by  him  during  minority,  when  he  has  ratified  it  since  attaining 
the  age  of  majority.  —  Mesl6,  p.  14,  n.  66  ;  Roman  law  and  arrets 
cited  by  him  ;  Domat,  liv.  4.  tit  6,  s.  2,  nn.  31.  32 ;  C.  N.,  1311. 
IL46.] 

DECISION  : — No  action  is  maintainable  against  a  person  lor  a  promise  made 
to  pay  a  commercial  debt  contracted  while  a  minor,  unless  such  promise  be  in 
writing — fixRTBBLOT,  J. — Mann  V9  Wilson,  3  L.  C.  J.,  p.  337. 

lOOO.  Contracts  by  minors  for  the  alienation  or  incumbrance 
of  their  immoveable  property  made  with  or  without  the  intervention 
of  their  tutors  or  curators,  unattended  with  the  formalities  required 
by  law,  may  be  avoided  without  proof  of  lesion. — Cod.  L.  11,  de 
prcedOa  et  alvis  rebus ;  Pothier,  Vente,  nn.  14,  168,  516 ;  Domat,  liv.  4, 
tit  6,  sec.  2,  n.  26.  [I.  45.1 

DECISIONS  : — 1  Toute  alienation  et  hypothdque  des  biens  immobiliers  d'un 
mineur,  non  pr6ced6e  d'une  autorisation  judiciaire  obtenue  suivant  les  formalit^s 
ordinaires,  est  nuUe  de  nullity  radicale  qui  pent  Stre  demand^e  par  tous  tiers 
int^ress^. — ^Loranoer,  J. — Biliveau  &  BarthCf  7  R.  L.,  p.  453. 

2.  A  mortgage  given  by  a  minor  is  not  radically  null,  but  is  merely  subject 
to  be  annulled  in  case  of  ISsion, — ^C.  R.  —  Biliveau  S  Duchesneauj  22  L.  C.  J., 
p.  37. 

lOlO*  [When  all  the  formalities  required  with  respect  to  minors 
or  interdicted  persons  for  the  alienation  of  immoveable  property,  or 
the  partition  of  a  succession,  have  been  observed,  such  contracts,  and 
acts  have  the  same  force  and  effect  as  if  they  ha^  been  executed  by 
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persons  of  the  age  of  majority  and  free  from  interdiction.] — Cod., 
L.  2,  si  tutor,  vel  curat,  inter ;  ff  L.  29,  de  minor,  L.  7,  §  3,  pro  empt. ; 
Domat,  liv.  2,  tit.  1,  s.  2,  n.  10 ;  Id.,  liv.  4,  tit.  6,  s.  2,nn.  23,  24 ;  MesW, 
c.  14  ;  2  Henrys,  257,  nn.  1,  2  ;  C.  N.,  1314 ;  0.  L.,  1862 ;  4  Marcad^, 
on  art.,  1314.  [I.  45.] 

lOll*  When  minors,  interdicted  persons  or  married  women  are 
admitted  in  these  qualities  to  be  relieved  from  their  contracts,  the 
reimbursement  of  that  which  has  been  paid  in  consequence  of  these 
contracts,  during  the  minority,  interdiction  or  marriage,  cannot  be 
exacted,  unless  it  is  proved  that  what  has  been  so  paid  has  turned  to 
their  profit, — Mesl^,  p.  14,  n.  25,  and  arrets  cited  by  him ;  7  Toullier, 
n.  580;  C.  N.,  1312.  [1.45.] 

DECISION : — ^L'indemnit^  due  au  mineur,  pour  lesion,  ne  souffre  pas  reduc- 
tion du  montant  qu*il  a  re^u  et  11  n'est  pas  oblige  de  rembouner  oe  qu'il  a  re^u,  k 
moins  qu'U  ne  solt  plald6  et  prouv§  que  oe  qu'il  a  re9U  lui  a  profits. — MoKCy  J. — 
LarivQre  vs  Arsenaultj  5  L.  C.  J.,  p.  220. 

1012.  [Persons  of  the  age  of  majority  are  not  entitled  to  relief 
from  their  contracts  for  cause  of  lesion  only.] — C.  N.,  1313.  [1.47.] 

DECISIONS: — 1.  A  deed  of  sale  cannot  be  rescinded  on  the  ground  of  UHon^ 
where  the  amount  of  the  consideration,  and  the  actual  value  of  the  property  at 
the  time  of  the  execution  of  the  deed,  are  not  fully  established. — Moke  J. — 
Lemoine  vs  Idonais,  2  L.  C.  L.  J.,  p.  163. 

2.  Dans  la  vente,  la  valeur  de  Tobjet  yendu  n'est  qu'une  quality  acoiden- 
telle  du  sujet  de  la  yente. — Q.  B — Rosenheim  d:  Martin^  6  R.  L.,  p.  258. 

3.  Heal  estate,  estimated  to  be  worth  $1,200,  was  sold  to  a  person  without 
means,  for  a  consideration,  stated  in  the  deed  to  be  $3,650.  No  money  was  pidd, 
and  the  vendors  remained  in  possession.  The  vendee  executed  a  deed  of 
obligation  and  hypothec  in  favor  of  the  vendors  for  the  unpaid  instalmenta.  Two 
of  these  instalments,  amounting  to  $2,000,  were  subsequently  transferred  by  the 
vendors  to  W.  in  payment  of  goods  purchased. — Held : — ^That  the  sale  of  the 
property,  and  the  obligation  and  hypothec  in  favor  of  the  vendors,  being  simul- 
ated and  fraudulent,  W.  was  entitled  to  have  the  deed  of  obligation  and  hypothec 
from  the  vendee  to  the  vendors  set  aside,  as  regards  him  (the  vendee  being  a 
party  to  the  suit),  and  to  ask  that  the  vendors  be  condemned  to  pay  for  the 
goods  as  his  personal  debtors. — Q.  B.  ^Blach  dt  Walker,  M.  L.  B.,  1  Q.  B.,  p.  214, 
8  L.  N.,  p.  67. 

SECTION  ni.---OF  THE  INTERPRETATION  OF  CONTRACTS. 

1013.  When  the  meaning  of  the  parties  in  a  contract  is  doubt- 
ful, their  common  intention  must  be  determined  by  interpretation 
rather  than  by  an  adherence  to  the  literal  meaning  of  the  words  of 
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the  contract. —  ffh.  219,  De  verb,  signif.  ;  Pothier,  OUig.,  91 ;  Domat, 
liv.  1,  tit  1,  sec.  9,  n.  8 ;  0.  N.,  1156.  [L  47.] 

DECISION  : — Que  toute  ambiguity  ou  incertitude  but  le  sens  ou  la  port^e 
d'on  document  sign6  par  deux  parties,  mais  r6dig6  par  Tune  d'elles  en  Pabsenoe 
de  I'autre,  et  sans  aucune  participation  de  sa  part,  doit  6tre  interpr6t6e  contre 
celle  qui  Ta  6crit  ou  dict6. — Q.  B^^JKooney  S  Fair^  10  B.  L.,  p.  103. 

1014.  When  a  clause  is  susceptible  of  two  meanings,  it  must  be 
understood  in  that  in  which  it  may  have  some  effect  rather  than  in 
that  in  which  it  can  produce  none.— ^  L.  80,  De  verb.  oblig.\  Pothier, 
92  ;  C.  L.,  1946  ;  0.  N.,  1157.  [I  47.] 

1015*  Elxpressions  susceptible  of  two  meanings  must  be  taken 
in  the  sense  which  agrees  best  with  the  matter  of  the  contract.— ^  L. 
67,  De  reg.  jur.;  Pothier,  93  ;  C.  L.,  1947  ;  C.  N.,  1158.  [I.  47.] 

1016.  Whatever  is  doubtful  must  be  determined  according  to 
the  usage  of  the  country  where  the  contract  is  made.— ^  L.  34,  De  reg. 
jur.;  Pothier,  94  ;  Domat,  liv.  1,  tit.  1,  sec.  2,  n.  9  ;  C.  L.,  1948  ;  C.  N. 
1159.  [I.  47.] 

lOlT.  The  customary  clauses  must  be  supplied  in  contracts^ 
although  they  be  not  expressed.—^  L.  31,  §  20,  De  cedUitio  edicto  ; 
Pothier,  95  ;  0.  L.,  1949  ;  C.  N.,  1160.  [1.  47.] 

1015.  All  the  clauses  of  a  contract  are  interpreted  the  one  by 
the  other,  giving  to  ea^h  the  meaning  derived  from  the  entire  act.— jf 
L.  24,  De  legibua;  L.  126,  De  verb,  aignif  ;  Pothier,  96  ;  Domat,  liv.  1, 
tit  1,  sec  2,  n.  10 ;  C.  L.,  1950 ;  C.  N.,  1161.  [L  49.] 

DECISIONS  : — 1.  Where  two  clauses  in  a  deed  conflict,  the  one  being  in  writ- 
ing and  the  other  printed,  the  written  clause  should  have  e£fect  given  to  it  as 
being  more  likely  to  contain  the  real  intention  of  the  parties. — Q.  B. — Desrosiers 
A  lAimby  M.  L.  R,  4  Q.  B.,  p.  45. 

2.  A  charter  party  described  a  voyage,  in  the  written  part  thereof,  as  being 
firom  Havana,  Cuba,  <<  to  Montreal  direct  vid  the  river  St  LawrenceJ^  A  printed 
clause  therein  declared  that  the  steamer  should  **  have  liberty  to  tow  and  be 
**  towed  and  to  assist  vessels  in  all  situations,  also  to  call  at  any  port  or  ports  for 
^  coals  or  other  suppliesJ'^  Heldt—Thskt  the  fact  that  the  steamer  called  at  the 
port  of  Sydney,  C.  B.,  for  coal,  in  the  course  of  the  voyage  was  not  a  deviation 
therefrom  other  than  permitted  by  the  charter  party. — ^Q.  B. — Peters  d:  Canada 
Sugar  Befining  Co.,  M.  L.  K.,  2  Q.  B.,  p.  420. 

3.  Que  la  partie  qui  s'engage  &  faire  un  certain  nombre  de  choees  pour  un 
prix  de  tant  chaque,  ne  s'engage  pas  par  1&  k  en  faire  un  nombre  moindre  an 
inline  prix. — Carok,  J. — Battis  vs  Anderson,  14  Q.  L.  R.,  p.  181. 
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lOlO*  In  cases  of  doubt,  the  contract  is  interpreted  against  him 
who  has  stipulated  and  in  favor  of  him  who  has  contracted  the  obli- 
gation.—/ L.  38,  §  18,  De  verb.  oUig.,  L.  99,  L.  26,  De  rebus  dvUia ; 
Pothier,  97 ;  Domat,  liv.  1,  tit  1,  sec  2,  n.  13  ;  C.  L.,  1952 ;  C.  N.,  1162. 
[I.  49.] 

1020*  However  general  the  terms  may  be  in  which  a  contract 
is  expressed,  they  extend  only  to  the  things  concerning  which  it 
appeajs  that  the  paxties  intended  to  contract.— jf  L.  3,  §  2,  L.  5,  L  9, 
§  3,  L.  12,  De  transactionibus\  Pothier,  98, 99;  Domat,  liv.  1,  tit  1, 
sec.  2,  n.  21 ;  0.  L.,  1954 ;  C.  N.,  1163.  [I.  49.] 

1021,  When  the  parties  in  order  to  avoid  a  doubt  whether  a 
particular  case  comes  within  the  scope  of  a  contract,  have  made 
special  provision  for  such  case,  the  general  terms  of  the  contract  are 
not  on  this  account  restricted  to  the  single  case  specified. — /L.81, 
De  reg.  jur.,  L.  56,  Mand  vd  contrd  ;  Pothier,  100  ;  C.  L,  1957  ; 
C.  N.,  1164.  [L  49.] 

SECTION   IV. — OF  THE  EFFECT  OF  CONTRACTS. 

1023*  Contracts  produce  obligations,  and  sometimes  have  the 
effect  of  discharging  or  modifying  other  contracts. 

They  have  also  the  effect  in  some  cases  of  transferring  the  right 
of  property. 

They  can  be  set  aside  only  by  the  mutual  consent  of  the  pcui^iea 
or  for  causes  established  by  law. — Pothier,  ObUg.,  85  ;  ff  liv.  1,  tit  1, 
s.  3,  n.  12,  8.  2,  n.  7  ;  0.  N.,  1134.  [I.  49.] 

DECISION : — Que  Tacqu^reur  d'immeubie  qui  s'oblige  par  son  aote  d'aoqui- 
sition  de  payer  k  un  vendeur  pr^o^dent  une  balanoe  de  priz  d'une  vente  ant^ 
rieure,  s'oblige  par  1^  mtoie  k  payer  au  cessionnaire  de  ce  vendeuTy  qudque  le 
transport  de  la  cr^ance  ait  eu  lieu  avant  cette  d^l^gation. — C.  Bx^^-^Seott  vi  Mc- 
Caffrey, 16  R.  L.,  p.  200. 

1023*  Contracts  have  effect  only  between  the  contracting 
parties ;  they  cannot  affect  third  persons,  except  in  the  cases  provided 
in  the  articles  of  the  fifth  section  of  this  chapter.— jf  De  pactis,  L.  27, 
§  4;  Pothier,  Oblig.,  85,  87,  88,  89;  C.  N.,  1165,  [I.  49.] 

1024*  The  obligation  of  a  contract  extends  not  only  to  what  is 
expressed  in  it,  but  also  to  all  the  consequences  which,  by  equity, 
usage  or  law,  are  incident  to  the  contract,  according  to  its  nature. — 
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/L  2,  §  3,  i)6  oUig.  et  action,  L.  35,  De  reg,jv/r.;  Cod.,  lib.  4,  tit.  10, 
4,  De  oUig.  et  action;  Domat  loc.  ciL ;  0.  N.,  1135.  [I.  49.] 

1025*  [A  contract  for  the  alienation  of  a  thing  certain  and 
determinate  makes  the  purchaser  owner  of  the  thing  by  the  consent 
alone  of  the  parties,  although  no  delivery  be  made. 

The  foregoing  rule  is  subject  to  the  special  provisions  contained  in 
this  code  concerning  the  transfer  and  registry  of  vessels. 

The  safe-keeping  and  risk  of  the  thing  before  delivery  are  subject 
to  the  general  rules  contained  in  the  chapters  Of  the  effect  of  obli- 
gations and  Of  the  extinction  of  obligations  in  this  title.] — ffL.  35, 
§  5,  De  contrahendd  emption^  ;  Pothier,  Vente,  308,  309 ;  6  TouUier, 
nn.  202,  204 ;  7  TouUier,  nn.  34,  231, 460  ;  Gout  d'Orl,  art.  278 ;  C.  L., 
1903;  0.  N.,  1583.  [I.  51,  m  381.] 

DECISIONS : — 1.  Des  materiauz  pour  Mtir,  d^livr^s  dans  une  rue  en  face  de 
la  b&tisse  pour  laquelle  lis  sont  destines,  et  qui  ont  6t^  payes  par  le  propri6taire 
de  la  b&tisse,  deviennent  sa  propri^t^  absolue,  sans  §tre  actuellement  incorpor6s 

dans  la  b&tisse C.  R. — McGauvran  vs  Johnson,  4  R.  L.,  p.  680. 

2.  When  a  person  who  sells  goods  on  time  shows  by  his  acts  his  purpose  to 
retain  the  property  therein  until  the  conditions  of  sale  be  complied  with,  as,  for 
example,  by  consigning  the  goods  to  his  own  agent  in  the  city  where  the  pur- 
chaser resides,  with  instructions  not  to  part  with  the  bill  of  lading  until  the  pur- 
chaser shall  have  accepted  a  draft  for  the  price,  the  right  of  property  does  not 
pass  to  the  purchaser  and  the  agent  of  the  vendor  may  reclaim  the  goods  in  the 
event  of  the  purchaser  refusing  to  accept  a  draft  for  the  price  payable  at  the 
expiration  of  the  term  of  credit — ^Q.  B. — MacGillivray  is  Watt,  31  L.  C.  J., 
p.  278,  M.  L.  R.,  3  Q.  B.,  p.  249— C.  R.— M.  L.  R.,  3  S.  C,  p.  170,  31  L.  C.  J.,  p.  49. 

1026.  If  the  thing  to  be  delivered  be  uncertain  or  indeterminate, 
the  creditor  does  not  become  the  owner  of  it  until  it  is  made  certain 
and  determinate,  and  he  has  been  legally  notified  that  it  is  so. — ^Po- 
thier, Vente,  309,  310  ;  7  TouUier,  n.  460  ;  6  TouUier,  n.  202,  note  ;  C. 
L.,1903.  [I.  51.] 

DECISION  : — Que  Pacqu^reur  d'un  objet  ind^termin^,  dans  Pespdce,  78 
oordes  de  bois,  ne  pent  prendre  une  saisie  revendication,  pour  revendiquer  cet 
objet,  avant  qu'il  soit  d^termin^. — Mathieu,  J. — Contant  vs  Normandin,  1 1  R.  L., 
p.  479. 

10fS7.  [The  rules  contained  in  the  two  last  preceding  articles, 
apply  as  well  to  third  persons  as  to  the  contracting  parties,  subject, 
in  contracts  for  the  transfer  of  immoveable  property,  to  the  special 
provisions  contained  in  this  code  for  the  registration  of  titles  to  and 
claims  upon  such  property. 

But  if  a  party  oblige  himself  successively  to  two  persons  to 
deliver  to  each  of  them  a  thing  which  is  purely  moveable  property. 
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that  one  of  the  two  who  has  been  put  in  actual  possession  is  preferred 
and  remains  owner  of  the  thing  although  his  title  be  posterior  in 
date  ;  provided,  however,  that  his  posession  be  in  good  faith.] — Cod.,  L. 
15,  De  rei  vindicatione  ;  Quoties,  etc.;  Pothier,  Oblig.,  151,  152,  Vente 
318,  319 ;  6  Toullier,  nn.204,  205  ;  C.  L.  1914, 1916  ;  C.N.,  1141.  [I.  51.] 

Note. — ^The  Act  intituled  "  An  Act  respecting  the  Civil  Code  of 
Lower  Canada,"  29  Vict.  cap.  41,  at  paragraph  5  of  the  schedule  there- 
to, varies  from  the  above  as  to  the  position  of  the  word  "  subject "  in 
the  first  clause  of  the  above  article.  The  Act  makes  the  word  "  subject " 
follow  the  words  "  immoveable  property  "  instead  of  preceding  the 
words  "  in  contracts,"  as  in  the  official  copy  of  the  code  above  given. 
Chief  Justice  Dorion  in  the  case  of  Dupuy  &  Cushing  (22  L.  C.  J.  p. 
201)  discusses  this  variation  and  held  that  the  official  copy  of  the  code 
prevailed.  The  decision  in  the  case  was  maintained  in  the  Privy 
Council.  See  C.  C.  1472. 

DECISIONS : — 1.  The  plaintiff  in  a  petitory  action  cannot  obtain  a  judgment 
in  his  favor  upon  a  deed  of  sale  to  him  dated  subsequently  to  the  defendant's 
occupation  of  the  land  in  dispute,  the  plaintiff  s  auteur  not  having  been  in  pos- 
session of  the  land  at  or  previous  to  the  date  of  such  deed — Q.  B. — Gibson  ds 
Weare,  12  L.  C.  R,  p.  98. 

2.  Similar  division. — ^Q.  B — Foisy  dt  DemerSf  12  L.  C.  R,  p.  210. 

3.  Where  a  party  sells  a  moveable  to  two  difierent  persons,  the  one  of  the 
two  who  has  been  put  in  actual  possession  is  preferred,  and  remains  owner  of  the 
thing,  although  his  title  be  posterior  in  date,  provided  he  be  in  good  faith. — Mao- 
KAY,  J. — Maguire  vs  Dackus,  15  L.  C.  J.,  20. 

4.  In  the  case  of  the  sale  of  a  moveable  to  two  different  persons,  the  pur- 
chaser who  has  obtained  actual  possession  and  is  in  good  faith  shall  be  preferred, 
as  respects  the  ownership  of  the  moveable,  althought  his  title  be  posterior  to  that 
of  the  other  purchaser. — ^C.  R.—Staniforih  vs  McNeelyy  22  L.  C.  J.,  p.  50. 

5.  When  a  party  has  obliged  himself  successively  to  two  persons  to  deliver 
to  each  of  them  a  moveable  article,  that  one  of  the  two  who,  in  good  fmth  on  his 
part,  has  been  put  in  actual  possession,  is  preferred  and  remains  owner  of  the 
thing,  although  the  purchase  by  the  other  was  anterior  in  date.— €.  R — Dupwu 
V9  Bacine,  1  L.  N.,  p.  486. 

6.  See  case  noted  at  C.  C,  1472  and  1970. — Pbivt  Coimoii.. — Gushing  db  Ihtr 
puis,  5  App.  Cas.,  p.  409. 

7.  The  title  of  the  possessor  in  the  case  being  a  posterior  title  is  worthless, 
being  contaminated  by  fraud.— Johnson,  J. — Quintal  vs  Mondor,  3  L.  N.,  p.  166. 

SECTION  V, —  OF  THE  EFFECT  OF  CONTRACTS  WITH  REGARD  TO 
THIRD   PERSONS. 

1028.  A  person  cannot,  by  a  contract  in  his  own  name,  bind 
any  one  but  himself  and  his  heirs  and  legal  representatives  ;  but  he 
may  contract  in  his  own  name  that  another  shall  perform  an  obli- 
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gation,  and  in  this  case  he  is  liable  in  damages  if  such  obligation  be 
not  performed  by  the  person  indicated. — Instit.,  lib.  3,  tit.  19,   §§  19,  - 
20 ;  /L.  73,  §  4,  De  reg,  jur. ;  / L.  81,  De  verb,  oblig.,  L.  38,  §  2;  Po- 
thier,  63,  56  ;  C.  N.,  1119, 1120.  [I.  51.] 

DECISION : — B.y  cessionnaire  de  partie  du  droit  d'exploiter  une  patente  dans 
la  Province  de  Quebec,  fait  avec  L.  ce  contrat : — <<  L.  d^sireuz  des'assooier  k  cette 
"  exploitation,  paye  &  B.  la  somme  de  $1,000,  comptant,  k  condition  de  partager 
^  6galement,  &0.— Ce  dernier,  B.,8'engage  k  se  rendre  k  Quebec,  etH  consacrer  son 
**  temps,  son  travail  et  son  6nergie  k  mettre  son  projet  k  Pez^cution,  et  se  fait  fort  de 
"  mettre  en  marche  la  compagnie  projet^e  avant  le  15  novembre  prochfdn." — 
Jnei  i^ Que,  dans  le  cas  oil  B.  n'a  pu  remplir  ses  engagements,  et  mettre  en  mar- 
che la  dite  compagnie  pour  Pezploitation  de  la  patente  en  question,  avant  le  dSlai 
fiz^,  ce  contrat  ne  peut  Stre  consid6r6  comme  un  acte  de  80ci6t6,  et  L.  a  le  droit 
de  risilier  le  dit  contrat  et  de  faire  condamner  B.  &  lui  remettre  les  $1,000  par  lui 
pay6eB.^C.  B^—LavioUite  vt  Bossi^  M.  L.  R,  1  S.  C,  p.  429. 

1030.  A  party  in  like  manner  may  stipulate  for  the  benefit  of 
a  third  person,  when  such  is  the  condition  of  a  contract  which  he 
makes  for  himself  or  of  a  gift  which  he  makes  to  another ;  and  he  who 
makes  the  stipulation  cannot  revoke  t,  if  the  third  person  have 
signified  his  assent  to  it— /L.  38,  §§  20. 21, 23,  De  verb,  oblig. ;  Pothier, 
70,  73 ;  0.  N.,  1121.  [L  51  to  53.1 

DECISIONS  : — 1.  One  in  whose  favor  a  stipulation  is  made  by  another  may 
bring  an  action  to  enforce  it,  though  not  a  party  to  the  contract — ^Torrakob,  J. — 
BrUbin  vs  Campeau,  21  L.  C.  J.,  p.  16. 

2.  La  stipulation  faite  au  profit  d'un  tiers  dans  un  acte  de  donation,  peut 
6tre  r6voqu6e  par  le  stipulant,  mSme  sans  le  consentement  du  donataire,  s'il  n*a 
pas  d'int6r6t  k  Taccomplissement  de  la  stipulation,  tant  que  celui  au  profit  duquel 

la  Iib6ralit6  est  faite,  n*a  pas  manifesto  I'intention  de  Taccepter ^C.  B — .  Orenier 

vs  Lerouxj  22  L.  C.  J.,  p.  68. 

3.  Judge  Ramsay  loq.  ''  I  am  not  aware  that  there  is  any  substantial  dis- 
tinction between  the  delegation  of  a  new  debtor  and  the  indication  de  paiementj 
as  used  in  C.  C.  1 174.  Neither  creates  novation  and  both  are  within  C.  C.  1029, 
Hiat  is,  they  both  require  acceptance. — Q.  B. — SociiU  Fermanente  de  Construc- 
tion &  Robinson,  1  Q.  B.  R.,  p.  36,  4  L.  N.,  p.  39. 

4.  Que  Pacceptation  d'une  donation,  sur  la  charge  impos^e  au  donataire  de 
denser  quelque  chose  k  un  tiers,  rend  parfaite  la  donation  sans  Tintervention  de 
ce  tiers,  qui  acquiert  ainsi  le  droit  d'exiger,  en  son  temps,  Paccomplissement  de 
cette  charge  stipul6e  k  son  profit  (C.  a  791.)— Q.  B  — Par^  &  Par^  3  Q.  B.  R, 
p.  359. 

5.  Que  indication  de  paiement  k  quelqu'un  qui  n'est  pas  cr6ancier  du 
Btipulant  et  dans  I'int6r6t  de  ce  dernier,  ne  I'emp^he  pas  de  retirer  la  somme 
due  et  d*en  donner  quittance  valable,  quoique  I'indication  ait  ^t6  ant^rieurement 
accepts  par  un  negotiorum  gestor  pour  Tindiqu^. — C.  R. — Lajoie  vs  Desaulniers, 
7Q-L.R,p.272. 

And  held  in  the  Court  of  Queen's  Bench. 
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6.  Qa'une  d616gation  de  paiement,  dans  tin  aote  de  vente,  n'dte  pas  «a  ven- 
deur  le  droit  de  recevoir  le  prix  de  sa  propriSt^  et  d*en  donner  quittance  k  Pao- 
qu^reur,  tant  qu'elle  n'est  pas  accept^e  par  le  tiers,  en  faveur  de  qui  elle  estfiute, 

ou  par  une  personne  dCiment  autoris^e  a  le  faire  pour  lui. — ^Q.  B QSrin  Ik^oic 

S  Desaulniera,  2  Q.  B.  R,  p.  241. 

7.  Que  dans  une  action  pour  r^siliation  d^un  acte  de  yente,  pour  fraude, 
dans  lequel  le  yendeur  aurait  charg6  Tacqu^reur  de  payer  k  un  tiers  une  somme 
y  mentionn^e,  sans  qu'il  apparaisse  par  la  declaration,  que  Tindication  du  paie- 
ment  de  la  somme  ait  6t6  accept^e  par  le  tiers,  il  n'est  pas  n^cesaaire  de  mettre 
en  cause  ce  tiers  indiqu^. — Mathieu,  J. — Ethier  vs  Pctquette,  12  R.  L.,  p.  184. 

8.  Que  Tacceptation  de  Tindication  de  paiementpeut  Stretacite,  c'est-4-dire, 
s'exprimer  par  des  faits  aussi  bien  que  par  des  paroles. — ^Que  lorsque  le  sUpulant 
est  Fadministrateur  des  biens  et  de  la  personne  de  Pindiqu^,  en  stipulant,  il  de- 
clare tacitement  sa  yolont6  d'accepter,  et  fait  aussi  Tindication  irrevocable  en 
faveur  de  celui  qu41  repr^sente  et  pour  lequel  il  stipule. — ^C.  R — Doataler  vs 
Dupontj  8  Q.  L.  R,  p.  365. 

9.  By  an  arbitration  bond  A.  agreed  to  pay  the  subcontractors  of  P.,  who 
was  the  sub-contractor  of  A.,  for  the  construction  of  a  railway.  R.,  one  of  P.'s  sub- 
contractors, brought  action  against  P.  and  A.  claiming  the  benefit  of  the  stipu- 
lation made  in  and  by  the  bond.  A.  pleaded  inter  alia,  that  the  arbitration  was 
npt  carried  out,  no  award  made  and  that  the  submission  became  inoperative. 
(C.  C.  P.,  1348.)  Held  : — ^That  the  arbitration  having  fallen  through,  the  sub- 
mission became  inoperative  and  the  stipulation  in  favour  of  R.,  the  third  party, 
was  revoked. — C.  "R^—Read  vs  Perrault^  M.  k  R.,  3  S.  C,  p.  99. 

8.  See  case  noted  in  full  at  C.  C,  993.— Johnson,  J — Leclaire  vs  Casgrain, 
M.  L.  R.,  3  S.  C,  p.  355. 

9.  See  cases  noted  at  C.  C,  1173. 

1030.  A  person  is  deemed  to  have  stipulated  for  himself,  his 
heirs  and  legal  representatives,  unless  the  contrary  is  expressed,  or 
result  from  the  nature  of  the  contract.  — ffL.  143,  De  regvl.jur.  ;jf 
L.  56,  ',§  1,  L.  38,  §  14,  De  verb,  oblig, ;  Pothier,  63,  70 ;  C.  N.,  1122. 
[I.  53.] 

1031*  Creditors  may  exercise  the  rights  and  actions  of  their 
debtor,  when  to  their  prejudice  he  refuses  or  neglects  to  do  so  ;  with 
the  exception  of  those  rights  which  are  exclusively  attached  to  the 
person.— jf  L.  134,  De  reg,  jwr. ;  L.  6,  Quce  in  fraudem ;  Lebrun, 
8ucce88i(m8y  liv.  2,  c.  2,  s.  2,  nn.  42,  43,  p.  214 ;  6  Toullier,  nn.  369, 
370 ;  Domat,  liv.  2,  tit.  10 ;  Introd..  s.  1,  n.  8  ;  C.  N.,  1166.  [I.  53.] 

DECISIONS  : — The  personal  creditor  of  the  owner  of  an  immoveable,  which 
has  been  sold  by  the  sheriff  in  execution  of  a  judgment  of  such  creditor,  can 
exercise  such  owner's  rights  for  improvements  on  such  property  against  the  baU- 
Uur  defends  (C.  C,  2072).— Q.  ^r-Compagnie  de  Frit  et  de  Oridii  Fonder  &  St- 
OtrmaiUj  26  L.  C.  J.,  p.  39, 1  Q.  B.  R.,  p.  192. 

2.  Que  le  cr^ancier  pent  exercer  la  faculty  de  r6m6r6  au  lieu  et  place  de  son 
d^biteur,  et  que  s'il  intervient  un  jugement  entre  ce  dernier  et  Pacqugrear  d'on 
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immeuble  acoordant  le  r6m^r6  et  fizant  le  montant  payable  &  l'acqu6reur  pour 
obtenir  la  ritrooession,  le  cr^anoier  bSn^ficie  de  tel  jugement  peut  exercer  lea 
droitB  et  ee  pr6ya1oir  des  avantages  qu41  assure  k  son  dSbiteur  et  les  opposer  k 
Taoqa^reor. — Q.  B. — Bouchard  A  Lajoie^  M.  L.  R.,  2  Q.  B.,  p.  450. 

3.  A  creditor  of  an  insolvent  debtor  has  a  right  to  sue  a  third  party,  asking 
that  he  be  held  to  render  an  account  of  moneys  which  such  creditor  alleges  the 

said  third  party  to  have  collected  on  account  of  his  deb  tor. — Bohbbty,  J Thomp- 

ion  V8  Molson^s  Banky  8  L.  N.,  p.  363. 

4.  Qu*un  cr6ancier  a  int^rdt  &  contester  le  chififre  de  la  reclamation  d*un 
autre  crdancier  de  son  d^biteur,  et  qu'il  peut  s'opposer  par  ]a  voie  de  la  tierce- 
opposition  a  un  jugement  rendu  centre  son  d6biteur,  par  collusion  entre  lui  et  oet 
autre  cr6ancier. — C.  R. — Gremshields  d:  Plamondon,  16  R.  L.,  p.  322. 

See  also  cases  noted  at  C.  C,  1032. 

SECTION    VI. — OF  THE   AVOIDANCE   OF   CONTRACTS    AND   PAYMENTS 
MADE   IN   FRAUD   OF   CREDITORS. 

1032*  Creditors  may  in  their  own  name  impea,ch  the  acts  of 
their  debtors  in  fraud  of  their  rights,  according  to  the  rules  provided 
in  this  section. —  ffL.  1,  §§  1,  2,  Quxje  infraudem  credit;  Nouv.  Den., 
vo.  Fraude,  rddtwement  aux  crSanciers,  §  2,  n.  2  ;  6  Toullier,  nn.  343 
etseq.,  354,  366;  Ord.  du  Com.,  1673,  tit.  11.  art.  4;  Rfeglement  de 
Lyon  de  1667 ;  Declaration  de  1702 ;  2  Conferences  de  Bornier, 
p.  698;  Edit  de  Henri  IV,  1609  ;  C.  N.,  1167.  [I.  53.] 

DECISIONS : — 1.  When  parties  have  entered  into  an  agreement  with  a  view 
to  defraud  third  persons,  the  agreement  will  nevertheless  be  valid  and  binding  as 
between  the  parties  thereto. — ^Privy  Council — Shaw  S  Jeffrey y  10  L.  C.  R.  p.  340. 
13  Moore's  P.  C.  Rep.,  p.  432. 

2.  The  nullity  of  a  sale  in  fraud  of  creditors  may  be  invoked  and  pleaded 
by  any  creditor  who  was  not  a  party  to  such  fraudulent  contract,  in  any  pro- 
ceeding in  which  the  sale  is  set  up  against  him  by  a  fraudulent  holder  of  the 
property  sold,  e.g.j  a  garnishee. — Q.  B — Kane  <k  Racine,  24  L.  C.  J.,  p.  216. 

3.  An  assignee  under  a  voluntary  deed  of  assignment  for  the  benefit  of 
creditors,  parties  to  the  deed,  is  not  entitled  to  plead  in  his  own  name  in  refe- 
rence to  such  property.  He  only  represents  the  assignor  and  can  exercise  solely 
the  assignor's  rights  and  not  those  pertaining  to  the  creditors  alone. — Supreme 
Covwi^Burland  &  Moffat,  8  L.  N.  p.  147,  11  S.  C.  R,  p.  76.— Q.  B.— 28  \u  C.  J., 
p.  214. 

The  above  case  and  that  of  Brown  k  Pinsonneault  reported  at  3  S.  C.  R.,  p. 
102  were  over  ruled  in  the  Privy  Council  by  the  following  decision. 

4.  Article  19  C.  C.  P.  is  applicable  to  mere  agents  or  mandataries.  It  is  not 
applicable  to  trustees  in  whom  the  subject  of  the  trust  has  been  vested  in  pro- 
perty and  in  possession  for  the  benefit  of  third  parties  and  who  have  duties  to 
perform  in  the  protection  or  realization  of  the  trust  estate.  Where  trustees  sold 
property  over  which  they  had  possession  and  title,  it  was  held  that  they  were 
entitled  to  sue  the  purchaser  to  whom  they  had  delivered  possession  upon  his 
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covenant  to  pay  the  balance  of  the  purchase  money. — Pritt  ConNoiL^Portoo«# 
A  Reynarj  13  App.,  Cas.  p.  120,  11  L.  N.  p.  9. 

5.  Qu'un  curateur  &  une  succession  vacante  ne  repr^sente  que  la  succession 
et  le  d^funt  et  qu'il  ne  peut  demander  la  nullity  d'un  acte  fait  par  le  d^funt  en 
fraude  de  ses  cr6anciers,  parce  que,  le  d§biteur  d6c^d6,  lui-mSme  ne  peut  deman- 
der la  nullity  d'un  pareil  acte.  C*est  lui  qui  a  commis  la  fraude  et  il  ne  peut  s*en 
pr6valoir  pour  faire  mettre  de  cdt6  un  acte  qu'il  a  volontairement  consenti. — 
Q.  B^^Lamarche  &  Pauz^  3  Q.  B.  R.,  p.  265. 

6.  A  simulated  act  of  sale,  made  with  the  intention  to  defraud  creditors, 
can  be  resiliated  at  the  instance  of  a  party  to  it,  if  the  said  fraud  is  not  altogether 
or  in  part  the  cause  or  consideration  of  the  agreement  between  the  parties. — 
Q.  B Dorion  is  Lotion^  3  Q.  B.  R,  p.  376. 

7.  Que  lorsque  le  vendeur  et  les  acheteurs  dans  un  acte  de  vente,  sont 
poursuivis  conjointement  et  solidairement  pour  faire  d6clarer  que,  par  fraude  et 
collusion,  le  dit  acte  a  6t6  simul§,  le  vendeur  ne  peut  appeler  en  garantie  les  ache- 
teurs, ses  co-d^fendeurs,  sur  le  principe  qu'il  n*a,  lui,  commis  aucune  fraude,  car, 
dans  ce  cas.  Taction  principale  sera  d^bout^e  contre  lui,  et  s'il  y  a  eu  fraude 
commune,  le  vendeur  n'a  aucun  recours  en  garantie  contre  ceuz  qui  auraient 
avec  lui  particip6  k  la  fraude. — TASOHSRBAUt  J. — BenoU  vs  BruneaUj  M.  L.  R.,  2 
S.  C,  p.  82. 

8.  Que  si  Tadjudicataire  d*effets  vendus  &  une  vente  judiciaire,  les  laisse 
entre  les  mains  du  d^fendeur,  sans  qu'il  y  ait  fraude,  11,  (le  dit  adjudicataire,) 
pourra  cependant  ensuite  empecher  la  vente  des  mSmes  effets,  &  la  poursuite 
d'un  autre  cr6ancier  du  defendeur — ^Mathieu,  J^^-Mcusie  vs  Rhiaumej  11  R.  L., 
p.  471. 

9.  Similar  decision ^Q.  B.^SenScal  &  Crawford,  5  L.  N.,  p.  256.,  2  Q.  B.  R., 

p.  121. 

10.  Que  Pannulation  d'un  contrat  &  la  poursuite  des  or^nciers  en  vertu  de 
I'aiticle  1032  C.  C,  est  sans  effet  vis  S-vis  des  tiers  de  bonne  foi — Q.  B. — Norman- 
din  &  Normandin,  3  Q.  B.  R.,  p.  329. — C.  R.-— 1 1  R.  L.,  p.  596. 

11.  The  rescission  on  the  ground  of  fraud  of  a  deed  transfering  real  estate, 
will  not  afiect  the  rights  of  a  third  party  who,  in  good  faith,  has  lent  money  on 
the  property  whilst  it  was  in  the  possession  of  the  purchaser,  when  the  vendor, 
by  his  own  act  or  fault,  has,  to  some  extent,  induced  the  third  party  to  make  the 
advance. — Q.  B — Lighthall  df  Craig,  M.  L.  R.,  1  Q.  B.,  p.  276. 

12.  Que  les  creanciers  peuvent,  dans  une  instance  oh  on  leur  oppose  un 
acte  en  fraude  de  leurs  droits,  Pattaquer,  sans  qu'il  soit  n^cessaire  de  prendre 
une  action  specinle  k  cet  effet. — Chagnon,  J — Gillies  vs  Kirwan,  12  R.  L.,  p.  1. 

13.  The  endorsera  of  composition  notes  for  an  insolvent  remain  liable 
thereon,  though  the  discharge  of  the  insolvent  may  have  been  annulled  by  the 
court  and  though  the  insolvent  may  have  given  other  notes  by  way  of  preference 
to  some  of  his  creditors.— Q.  B — Marchand  S  Wilkes,  3  L.  N.,  p.  318 

14.  That  the  endorser  of  a  composition  note  given  by  a  debtor  to  his  ere 
ditor  in  carrying  out  a  settlement  for  fifty  cents  in  the  dollar,  was  not  liable  for 
the  amount  of  such  note,  when  it  appeared  that  the  debtor,  for  whom  he  endorsed 
the  note,  as  security,  and  from  whom  he  had  taken  a  transfer  of  his  estate,  as 
collateral  security,  had  secretly  given  the  plaintiff  (the  creditor)  his  own  notes  for 
the  balance  of  his  claim,  in  order  to  obtain  his  assent  to  the  compoaition,  and  the 
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creditor  had  already  received  fifty  cents  on  his  claim — Q.  B — Arpin  &  Poulin, 
22LC.  J.,p.  331. 

15.  The  endorser  of  composition  notes  is  not  discharged  from  liability 
thereon  by  the  mere  fact  that  the  compounding  creditor  has  secretly  stipulated 
with  the  debtor  that  he  shall  pay  them  an  amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  consent  to  the  composition  j  and  especially,  where 
the  endorser,  as  the  consideration  of  the  endorsement,  obtained  a  transfer  of  the 
insolvent's  entire  stock  in-trade  and  assets  which  he  still  retained  when  sued  on 
the  composition  notes.  But  the  endorser  is  entitled  to  a  deduction  of  all  sums 
that  the  creditor  has  received  in  excess  of  the  composition  notes — Q.  B. — Martin 
A  Poulin,  4  L.  N.,  p.  20,  1  Q.  B.  R,  p.  75. 

16.  Qu'un  d^biteur  insolvable  qui  fait  un  acte  d'atermoiement  avec  la  masse 
de  sea  cr^anciers,  et  qui,  pour  obtenir  la  signature  de  Fun  d*eux,  lui  fait  un 
engagement  particulier,  oh  il  est  mieux  traits  que  les  autres  crSanciers,  n'est  pas 
re^u  &  quereller  cet  engagement  particulier. — ^Mathibu,  J. — Chapleau  vs  Lemay^ 
14  R.  L.,  p.  198. 

17.  Qu*un  cr6ancier  pent  saisir  par  saisie-arrftt  une  cr6ance  pour  laqueUe 
son  d6biteur  est  colloqu^,  quand  mSme  ce  dernier  se  serait  fait  ill6galement 
transporter  cette  cr6ance,  laquelle  appartiendrait  rSellement  &  un  tiers  ^  le 
recours  de  ce  tiers  est  centre  le  d6biteur. — Mathieu,  J — Sen€cal  vs  Exchange 
Bank,  M.  L.  R.,  2  S.  C,  p.  108. 

18.  Where  a  simulated  sale  of  real  estate  was  made  at  an  over-valuation,  and 
the  seller  took  hypothecs  for  part  of  price  and  then  transfered  such  hypothecs 
to  a  merchant,  in  payment  of  goods  purchased,  it  was  held  that  the  merchant,  on 
proving  the  fraudulent  nature  of  the  sale,  could  ask  for  personal  condemnation 

agafaist  the  seller  for  the  goods  sold.  (C.  C.  1012.)— Q.  B Black  &  Walker,  M.  L. 

R.,  1  Q.  B.,  p.  214,  8  L.  N.,  p.  67. 

19.  Where  a  debtor  obtained  his  discharge  under  the  provisions  of  the 
Insolvent  Act  of  1875,  after  secreting  and  transfering  his  property  in  his  family 
and  continues  to  do  the  same  afterwards,  his  creditors  may  claim  a  debt  previous 
to  said  discharge,  and  under  such  circumstances  a  capias  will  be  held  to  be  valid. 
— Q.  ^.—Beaupri  &  ThibaudeaUf  3  Q.  B.  R,  p.  384. 

20.  The  proof  that  a  sale  has  been  made  in  fraud  of  creditors  may  be  either 
direct  or  indirect,  and  in  the  present  case,  there  U  sufficient  proof  of  fraud  to  set 
aside  the  deed — C.  R. — Brais  vs  Racette^  3  L.  N.,  p.  398. 

21.  A.  sold  a  certain  lot  of  land  to  B.,  and  it  was  agreed,  that  in  default  of 
payment  of  the  price,  A.  might  demand  a  resiliation  of  the  deed.  B.  became 
insolvent,  and  A.,  knowing  this,  obtained  a  retrocession  of  the  land  at  a  less  price. 
This  was  held  to  be  fraudulent  and  was  annulled — ^Tobranoe,  J. — Pr6vost  vs 
Oosselin,5  L.  N.,  p.  381. 

22.  Qu*un  contrat  entre  le  saisi  et  le  tiers-saisi,  fait  en  fraude  des  creanciers 
da  saLsi,  ne  pent  Stre  annul6  sur  contestation  de  la  declaration  de  ce  tiers-saisi, 
produiteplus  d'un  an  aprds  jugement  sur  le  principal,  sans  prorogation  antSrieure 
du  d61ai  susdit,  si  le  contestant  a  eu  connaissance  de  la  fraude  avant  le  jugement 
sw  le  principal — C.  R. — Richard  vs  Michaud,  8  Q.  L.  R.,  p.  244. 

23.  Qu*un  cr^ancier  peut,  par  une  tierce  opposition,  faire  annuler  un  juge- 
ment pronon^ant  la  resolution  d'une  vente  faite  k  son  dSbiteur  et  obtenu  par 
collusion  et  dans  le  but  de  le  frauder  &  la  poursuite  d*un  cessionnaire  du  ven- 
deur.— Jbtt£,  J. — Longtin  vs  Long  tin,  16  R.  L.,  p.  236. 
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24.  See  case  noted  at  C.  C.  1035  — C.  R — Banque  Rationale  vs  Chapman,  M. 
L.  R.,  3  S.  C,  p.  201. 

See  also  cases  noted  at  C.  C.  1031  and  1035. 

1088.  A  contract  cannot  be  avoided  unless  it  is  made  by  the 
debtor  with  intent  to  defraud,  and  will  have  the  effect  of  injuring  the 
creditor. — ff  L.  15,  Quce  in  fraudem  credit  ;  Domat,  liv.  2,  tit.  10,  s.  1, 
n.  6 ;  Nouv.  Den.  art,  52,  §  2,  n.  9  ;  6  TouUier,  nn.  348-352  ;  C.  L., 
1973.  [I.  53.] 

1034.  A  gratuitous  contract  is  deemed  to  be  made  with  intent 
to  defraud,  if  the  debtor  be  insolvent  at  the  time  of  making  it.— ^/f  L. 
6,  §  2,  loc.  cit, ;  Domat,  loc.  cit.,  n.  2;  Nouv.  Den.,  vo.  cit.,  §  1,  n.  10  ; 
Pothier,  153  ;  6  TouUier,  nn.  353,  354 ;  C.  L.,  1975.  [I.  53.] 

DECISIONS  : — 1.  An  assignment  without  actual  consideration  is  only  a 
donation  and  the  fraud  of  the  debtor  is  sufficient  to  dispossess  the  donee. — 
Bo  WEN  &  Badoley,  J  J. — Barbour  vs  Fairchild,  6  L.  C.  R.,  p.  114. 

2.  In  the  case  submitted  a  donation  inter  vivos  of  real  estate  by  a  father  to 
his  minor  children  was  tainted  with  fraud  towards  the  creditors  of  the  donor  and 
consequently  inoperative. — ^Q.  B — Marion  dt  Perrinj  6  L.  C.  R.,  p.  404. 

3.  A  bankrupt,  purchaser  of  real  property  from  the  trustees  to  his  estate, 
the  requirements  of  the    law    having  been  duly   observed,  cannot  revive  a 
hypothecary  claim  which  had  subsisted  upon  the  property  and  which  had  been 
extinguished  by  the  sale  made  under  legal  authority.    A  subsequent  purchaser 
sued  hypothecarily  by  reason  of  such  claim  may  urge  by  way  of  exception  any 
fraud  with  which  such  claim  may  be  tainted  in  consequence  of  its  revival. — In  the 
case  submitted,  a  donation  of  the  pretended  heiress  of  a  life  rent  to  the  minor 
children  of  the  bankrupt,  such  rent  being  payable  by  the  bankrupt  and  the  latter 
accepting  the  donation  for  his  children  after  the  granting  of  his  certificate  of 
discharge  and  the  sale  of  the  property,  is  inoperative  in  relation  to  the  purchaser 
and    the    declaration  is    declared    fraudulent    although    the  minors  had   not 
personally  been  participators  in  the  fraud — Q.  B — Cadieux  dt  Pinet^  6  L.  C.  R^ 
p.  447. 

4.  Id  the  present  case  the  donation  of  moveables  contained  in  a  marriage 
contract  by  the  husband  in  favour  of  his  wife,  still  a  minor,  with  stipulation  of 
separation  de  Mens  is  a  fraud  with  respect  to  a  person  having  a  claim  against  the 
husband  by  reason  of  seduction  and  the  wife  cannot  claim  main  lev€e  of  the 
seizure  of  such  moveables  made  upon  the  husband  in  satisfaction  of  such  claim. 
— Badglby,  J. — Chaput  S  Berry,  12  L.  C.  R.,  p.  173. 

5.  In  1863  the  PlaintiJBT  obtained  judgment  against  the  Defendant  for  a 
debt  due  in  1861,  under  which  judgment  he  seized  certain  property  of  the 
Defendant.  An  opposition  was  fyled  by  the  son  of  the  Defendant  on  the  ground 
that  the  Defendant  had  made  a  donation  of  the  property  to  the  opposant  in 
1863,  the  consideration  whereof  was  that  the  opposant  should  support  the  donor 
and  his  j(iamily,  th^  right  of  usufruct  of  the  estate  being  reserved  by  the  donor. 
Under  the  circumstances  of  the  case,  the  donation  was  held  to  be  fraudulent..— 
C.  K^Ward  &  Brotony  1  L.  C.  L.  J.,  p.  95. 
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6'  A  deed  of  donation  of  real  estate  will  not  be  considered  fraudulent 
because  the  donor  had  a  chirographary  creditor,  who  obtained  judgment  against 
him  eighteen  months  after  the  donation,  which  was  made  for  good  consideration  ) 
and  the  seizure  and  sale  of  the  land  donated  in  the  donee's  possession  at  the 
instance  of  the  chirographary  creditor  will  be  set  aside — C.  R — Testier  vs  Bien- 
jonettiy  1  L.  C.  L.  J.,  p.  68. 

7.  Une  donation  d'immeubles  non  enregistr^e  par  une  sceur  &  son  fr^re, 
apr§s  jugement  rendu  contre  la  donatrice,  est  6videmment  faite  en  fraude  du 
cr6ancier 0.  R — McOillivray  vs  MeCulltn,  5  R.  L.  p.  456. 

8.  Un  acte  de  donation  entre  proches  parents  pass^  au  moment  oii  le  dona- 
teur  yient  d'dtre  assign^  pour  dette,  en  Tabsence  de  preuve  de  bonne  foi,  est 
pr68um6  frauduleux. — BioCoRO,  J. — LorHe  vs  Dionne,  4  Q.  L.  K.  p.  299. 

9.  Qu*un  acte  de  donation  fait  par  un  pdre  &  sa  fiUe  lorsqu'il  est  solvable, 
mais  dans  la  vue  d'entrer  dans  les  affaires  et  de  soubtraire  les  biens  donnas  aux 
dettee  qu'il  pourrait  contracter,  serait  annull^,  sur  la  poursuite  du  syndic  &  la 
faillite  du  donateur,  quoique  les  cr^anciers  port^s  au  bilan  du  failli  soient  tons 
poBt^ieurs  &  la  donation. — ^Q.  B — Murphy  S  Stewart,  12  R  L.,  p.  501. 

10.  Qu'un  cr6ancier  pent  attaquer,  comme  frauduleux,  un  acte  de  donation 
consenti  par  son  d^biteur  ant^rieurement  a  son  titre  de  cr^ance,  par  lequel  le 
d^biteur  donne  &  son  fils  m%jeur,  qui  demeureavec  lui,  ses  biens  mobiliers,  quand 
cet  acte  a  eu  pr^is6ment  pour  objet  de  d^pouiller  &  I'avance  les  or^aociers  futurs 
de  leuTR  droits  sur  I'actif  du  d^biteur. — ^C.  R. — Ivers  vs  Lemieuxj  5  Q.  L.  R,  p.  129. 

11.  Qu'un  acte  de  donation  pent  dtre  annuls  k  la  poursuite  d'un  seul  des 
cr§anciers  du  donateur,  et  que  la  nullity  qui  est  prononc^e  i  telle  poursuite,  vaut 
pour  tous  les  autres  cr6anciers.~MATHiBn,  J — Protcse  vs  Simpson,  13  R  L.  p.  302. 

12.  A  gift  by  a  father  to  his  daughter,  in  a  marriage  contract,  which  rendered 
him  unable  to  meet  his  engagements,  under  circumstances  creating  a  strong 
presumption  that  the  donee  knew  it,  was  set  aside  by  the  Court  of  Queen's  Bench, 
but,  in  the  Supreme  Court,  the  decision  was  reversed  on  a  question  of  appre- 
ciation of  evidence. — Suprbmb  Court Tracey  is  Liggett  9  S.  C.  R,  p.  441,  C. 

D.  p.  137.— Q.  B.— 3  Q.  B.  R,  p  247. 

13.  That  a  donation  in  a  marriage  contract  by  an  insolvent  person  to  his 
wife,  in  fraud  of  his  creditors,  will  be  set  aside,  even  though  his  wife  had  no  share 
in  the  fraud.  (C.  C.  1038,  820.)— Mbeedith,  C.  J — Behanvs  Eriekson,  7  Q.  L.R, 
p.  295. 

14.  Qu'une  donation  consentie  par  le  pdre  insolvable  &  son  fils  pour  lui 
payer  du  salaire  qu'il  pent  lui  devoir  pour  le  temps  qu'il  a  travaill6  ches  son  p^re, 
aprds  sa  majority,  i  un  mdtier  appris  chez  son  pdre,  sans  convention  pour  salaire, 
est  une  donation  &  titre  gratuit  et  iaite  en  fraude  des  cr^anciers  du  pdre. — 
Mathibu,  J. — Leblanc  vs  Tellier,  11  R  L.,  p.  341. 

15.  That  the  purchase  of  moveables  from  a  solvent  vendor,  and  the  donation 
of  the  same  by  the  purchaser  to  his  daughter,  wife,  separate  as  to  property  of  the 
vendor,  in  pursuance  of  a  condition  of  the  marriage  contract  of  the  two  latter, 
will  be  sustained  as  legal  and  valid — Q.  B — Gagnon  d:  Brissetie,  12  Q.  L.  R,  p.  66, 
14RL.,  p.  164. 

16.  A  deed  of  donation  may  be  set  aside  on  contestation  of  the  opposition 
filed  by  the  donee  invoking  such  deed. — C.  R — Marin  vs  Bissonnette,  1  L.  N., 
p.  242. 
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1035.  An  onerous  contract  made  by  an  insolvent  debtor  with 
a  person  who  knows  him  to  be  insolvent  is  deemed  to  be  made  with 
intent  to  defraud. — ff  L,  1,  L.  6,  §  8,  Quce  infraudevi  credit ;  Domai 
loc.  cit,  n.  4  ;  Nouv.  Den.,  loc,  cit,  nn.  12,  15 ;  6  Toullier,  nn.  342-366. 
[I.  63.] 

DECISIONS  : — 1 .  As  to  what  constitutes  sufficient  proof  of  fraudulent  transfer 
by  an  insolvent  debtor. — Q.  B Sharing  <fe  MeunicTf  7  L.  C.  R.,  p.  250. 

2.  In  order  to  set  aside  a  deed  of  assignment  on  the  ground  of  fraud  the 

insolvency  of  the  assignor  must  be  alleged  and  proved. — Chabot,  J. Bemier  S 

Vackon,  8  L.  C.  R,  p.  286. 

3.  All  the  effects  of  an  insolvent  debtor  become  and  are  the  common  pro- 
perty of  the  creditors  and  such  goods  cannot  be  taken  from  the  control  of  any  of 
them  by  the  acts  of  the  debtor.  Any  assignment  made  by  an  insolvent  debtor 
with  a  view  of  withdrawing  his  effects  from  the  action  of  the  whole  or  any  of  his 
creditors  is  absolutely  null  under  the  provisions  of  the  Edict  of  the  month  of  May 
1609. — In  the  case  submitted,  the  title  invoked  by  the  Respondents  was  a  deed 
tainted  with  the  vices  above  mentioned  and  moreover  this  deed,  which  was  an 
asssignment  of  all  the  effects  of  the  insolvent  debtor  to  the  Opposants,  was  not 
followed  by  legal  tradition  or  by  a  displacement  in  such  way  as  to  vest  the  effects 
transferred  in  the  Opposants. — Q.  B. — Gumming e  &  Smithy  10  L.  0.  R.,  p.  122. 

4.  An  insolvent  debtor  cannot  transfer  or  assign  over  his  stock  in  trade  to 
two  of  his  creditors  in  trust  for  the  benefit  of  the  whole  of  his  creditors,  without 
the  consent  of  all  such  creditors.  Where  such  an  assignment  is  made  without 
the  consent  of  the  whole  of  the  creditors  and  the  assignees  having  obtained  the 
key  from  the  debtor,  the  assignor,  lock  up  the  shop,  ti^e  an  inventory  and  adver- 
tise the  goods  for  sale  by  auction  for  the  benefit  of  the  creditors  generally,  any 
of  the  non-consenting  creditors  may  notwithstanding  seize  the  goods  as  being  sUll 
in  the  possession  of  the  debtor  or  assignor,  there  being  no  sufficient  transfer  or 
delivery  in  law  to  transfer  the  property  or  possession  to  the  assignee. — Q.  B. — 
Withell  d:  Young,  10  L.  C.  R.,  p.  149. 

5.  A  donation  from  father  and  mother  to  a  son  of  all  their  property  will  be 
set  aside  as  in  fraud  of  creditors  notwithstanding  that  the  donation  \s  subject  to 
the  maintenance  of  the  donors  during  their  life  time. — Bbrthblot,  J. — LavdlUe 
V8  Laplantey  10  L.  C.  R.,  p.  224. 

6.  A  sale  of  real  property  made  by  a  son  to  the  father  will  be  declared 
simulated  and  fraudulent  and  will  be  set  aside  at  the  instance  of  creditors,  not- 
withstanding proof  of  payment  of  the  price  of  sale,  upon  sufficient  evidence  that 
the  father  had  no  pecuniary  means. — (^^.^—McGrath  S  0^  Connor j  14  L.  0.  R^ 
p.  393. 

7.  An  opposition  to  the  sale  of  moveables  alleged  to  have  been  acquired  at 
a  sheriff's  sale  will  be  dismissed  as  fraudulent,  it  being  proved  that  no  consid. 
eration  was  paid  for  the  effects,  that  the  defendant  was  insolvent  and  that  the 
opposant  and  the  party  at  whose  suit  the  alleged  judicial  sale  was  made  were 

both  the  brothers  of  the  defendant Q.  B.^—Brough  <k  McDonnell^  15  L.  C.  R, 

p.  493. 

8.  A  direct  action  will  lie  to  have  a  sale  of  moveables  set  aside  for  firaud  ; 
and  this  though  a  judicial  sale  has  been  resorted  to^— Q.  B. — Ouimet  d-  SenScaly 
4  L.  C.  J.,  p.  133. 
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9.  One  of  the  ciroumstanoes  which  throws  ordinarily  most  light  on  the  bad 
faith  of  third  parties,  is  the  notoriety  of  the  distress  of  the  debtor.  Whoever 
makes  with  him  an  agreement  prejudicial  to  his  creditors,  will  have  difficulty  in 
maintaining  his  exception  of  good  faith.  At  any  rate,  the  presumption  will  be 
against  him  until  he  has  proved  that  the  notoriety  had  not  reached  him.  It  is 
an  indication  of  fraud  in  the  alienation  of  property  by  a  debtor,  that  the  employ- 
ment of  the  price  of  the  alienation  does  not  i4>pear.  When  the  books  of  a  trader 
do  not  show  any  entries  of  a  transaction  in  question,  or  payments  on  account 
thereof,  there  is  a  legal  presumption  against  its  truth.  A  deed  of  sale  by  a  debtor 
to  his  brother-in-law,  and  another  by  his  brother-in-law  to  his  wife  will  be  set 
aside  at  the  suit  of  a  creditor  as  simulated  and  fraudulent  where  there  is  no  valid 
consideration  for  such  sale. — ^MoCoro,  J. — Rimmer  vs  Bouchard,  7  L.  C.  J.,  p.  219. 

10.  Uhypothdque  acquise  sur  les  biens  d'un  individu  non-nigociani  en  etat 
de  d^confiture,  est  valable  en  loi  s'il  n'y  a  fraude. — ^C.  R. — MeConnell  vs  Dixon, 
11  L.C.  J.,  p.  300. 

11.  Mere  insolvency  is  not  of  itself  a  sufficient  cause  for  setting  aside  a 
mortgage  granted  whilst  the  debtor  was  in  that  state,  without  proof  either  that 
such  insolvency  was  notorious  or  that  there  was  really  fraudulent  collusion  bet- 
ween the  debtor  and  creditor. — C.  R —  Warren  vs  Shaw,  12  Li.  C.  J.,  p.  309. 

12.  The  defendant,  five  days  before  judgment  was  obtained  against  him,  sold 
his  farm  and  farm  stock  to  the  opposant,  who  leased  the  property  back  to  him 
two  days  after  judgment. — Held :  That  the  transaction  was  fraudulent,  and  that 
there  was  no  tradition  of  the  property.  Monk,  J.,  differing  as  to  the  latter  point — 
C.  IL-^De^ardins  vs  Pagi,  1  L.  C.  L.  J.,  p.  1 15. 

13.  Une  vente  faite  par  un  failli,  apr^s  Temanation  d'un  bref  en  liquidation 
forc^  et  la  publication  dee  avis  de  faillite,  est  radicalement  nulle,  et  dans  le  cas 
de  telle  vente,  Tacqu^reur  ne  pent  invoquer  sa  boone  foi,  et  demander  le  rem- 
boursement  du  prix  d^achat,  en  vertu  de  Tarticle  1480  du  Code  Civil. — Q.  B. — 
MaUeiU  vs  White,  1  R.  L.,  p.  711. 

14.  La  vente  d'effets  mobiliers,  entre  parents,  non  suivie  do  d^plaoement  et 
de  tradition  reelle,  est  pr6sum^e  frauduleuse  vis-a-vis  des  tiers  cr6anciers  et  doit 
§tre  annul6e.-.C.  R — Davis  is  Shaw,  1  R.  C,  p.  120. 

15.  Le  fait  d'entrer  en  march^  de  vendre  et  de  vendre  en  effet  tous  ses 
meubles  de  manage  et  surtout  tous  les  outils  de  son  metier  est  un  avertissement 
Buffisant  que  le  vendeur  donne  k  Facheteur  de  son  insolvabilit^  et  de  son  inten- 
tion de  frauder  ses  cr^anciers. — Polbtte,  J. — Trahan  vs  Gadbois,  5  R.  L.,  p.  690. 

16.  Une  vente  faite  par  un  d^biteur  4  un  tiers,  sera  annul^e  sur  lapoursuite 
d'un  cr^ancier,  quant  k  lui  -, — 1.  Si  le  vendeur  etait  insolvable,  ou  s'est,  par  I'effet 
de  cette  vente,  mis  sciemment  et  frauduleusc^ment  hors  de  Tatteinte  du  crean. 
cier ; — 2.  Si  Tacheteur  connaissait  P existence  de  la  dette  due  au  creancier  -, — 
3.  Si  Tacheteur  connaissait,  lors  de  la  vente,  T^tat  d'insolvabilit^  du  vendeur,  ou 
du  moins  que  par  cette  vente  ce  dernier  se  mettait  hors  de  I'atteinte  des  pour- 
suites  du  creancier ; — 4.  Si  le  contrat  a  eu  Teffet  de  nuire  au  cr6ancier — 
Bklaxobk,  J. — ClSmeni  vs  Caiafard,  8  R.  L.,  p.  624. 

17.  The  circumstances  of  this  case  do  not  disclose  fraud,  concealment  or 
collusion  or  any  attempt  whatever  by  plaintiff  to  obtain  a  preference  over  other 
creditors.  There  is  no  principle  of  common  law,  statutory  provision  or  rule  of 
public  policy  sanctioned  by  jurisprudence,  requiring  that  all  creditors  being  par- 
ties to  a  deed  of  composition  should,  irrespective  of  the  existence  of  good  or  bad 
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fftith,  detriment,  injustice  or  inducement,  or  otherwise,  be  in  perfectly  the  same 
position  to  the  extent  of  invalidating  security  given  to  one  or  more  creditors,  be- 
cause others  had  not  received  it — MoCk)RD,  J — Bank  of  Montreal  V9  Audeite,  4 
Q.  L.  R.,  p.  254. 

18.  Lortie  devait  k  Clarke  $l77.71.  A  la  veille  d'etre  poursuivi,  il  vend  sa 
maison  k  AUard,  son  gendre,  lequel  connaissait  Texistence  de  la  dette.  Jug€:— 
Quelavente  en  question  est  frauduleuse. — C.  R — Clarke  vs  //or^«,  4  ^.  L.  R., 
p.  293. 

19.  II  n'est  pas  prouv6  dans  Tespdce  qu'&  la  date  de  Fex^ution  du  trans- 
port fait  par  D.  et  W.  k  la  Banque  Stadacona,  cette  demidre  avait  raison  de  con- 
naitre  ou  de  croire  que  c'^tait  en  vue  de  la  faillite. — Q.  B. — Banque  Stadaeona  is 
Walker,  10  R.  L.,  p.  381. 

20.  Une  obligation  consentie  par  un  d^biteur  d.  sou  cr6ancier  moins  d'un 
mois  avant  la  mise  en  faillite  du  premier,  est  nulle.  Ce  cr6ancier  est  pr6sam6 
avoir  connu  Pinsolvabilit6  de  son  dSbiteur,  si,  trente  jours  aprds  avoir  obtenu  telle 
obligation,  il  a  produit  une  deposition  k  Peftet  de  faire  ^maner  un  bref  de  saisie 
contre  les  biens  de  oe  d^biteur,  qu'il  accusait  d'insolvabilit6  notoire.— Q.  B. — 
Banque  cPHochelaga  <k  Banque  Union  du  Bae-Canada,  12  Q.  L.  R.,  p.  377,  14  R. 
L.,  p.  410. 

21.  One  of  the  Defendants  sold  real  estate  to  the  other  Defendant,  who  was 
his  nephew  as  well  as  book  keeper  of  a  firm  in  which  the  uncle  was  a  partner, 
and  the  sale  took  place  at  a  time  when,  in  the  opinion  of  the  court,  the  insol- 
vency of  the  uncle  was  generally  known.  Held: — ^That  the  nephew  must  be  pre- 
sumed to  have  had  a  knowledge  of  the  uncle's  insolvency  and  the  sale  was  there- 
fore annulled. — C.  R — Banque  Nationale  vs  Chapman,  M.  L.  R.,  3  S.  C,  p.  201. 

22.  T.  F.,  a  hotel  keeper,  being  largely  indebted,  sold  to  A.  B.,  his  principal 
creditor,  on  the  13th  January  1875,  by  notarial  deed,  duly  registered,  certain  mo- 
veable and  immoveable  property,  being  the  bulk  of  his  estate,  comprising  the  hotel 
and  furniture,  for  $15,409.50.  The  immoveable  property,  valued  by  official  assess- 
ors at  $22,000,  was  sold  for  $10,000.  The  sale  was  also  made  subject  to  the  right 
of  redemption  by  F.,  on  reimbursing,  within  three  years,  the  stipulated  price  of 
$15,409.50  and  interest  at  the  rate  of  eight  per  cent,  with  a  provision  that,  in  case 
of  insolvency,  or  default  of  pajrment,  this  right  of  rem^^should  cease.  No  delivery 
took  place,  and  ten  months  later  F.,  who  remained  in  possessbn  of  the  property 
under  a  lease  from  A.  B.  of  the  same  date  as  that  of  the  sale,  also  became  bcuik* 
rupt.  In  the  meantime  A.  B.,with  F.'s  consent,  had,  leased  the  furniture  to  T.  & 
J.,  in  whose  hands  it  wa^  when  appellant  (F.'s  assignee)  revendicated  it  as  part 
of  the  intsoivent  estate.  T.  &  J.  did  not  plead,  but  A.  B.,  intervened  and  claimed 
the  effects,  under  the  deed  of  sale  above  mentioned.  The  assignee  contested 
the  intervention,  alleging  that  the  deeds  passed  on  the  19th  January  1875,  had 
been  made  by  I.  F.  in  fraud  of  his  creditors.  Hbld  : — ^That  there  was  sufficient 
evidence  to  prove  that  the  object  of  the  transaction  was  to  defeat  F.'s  creditors 
generally,  and  therefore  the  deeds  of  sale  and  lease  of  the  19th  January  1875 
were  null  and  void  under  C.  0.  993,  1033,  1035  and  1040  and  sections  86 
and  88  of  (he  Insolvent  Act  of  1869  and  section  3  and  section  13  of  the  In- 
solvent act  of  1875 SoPRBMB  Codrt.  —  Rickahy  <k  Bell,  2  S.  C.  R.,  p.   560, 

C.  D.,  p.  187. 

23.  A  sale  of  moveables  (not  in  the  ordinary  course  of  business)  by  a  trader, 
when  actually  insolvent,  though  he  did  not  become  an  insolvent  under  the  Act  until 
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two  months  ftfterwards,  to  a  creditor  who  knows^  or  has  reason  to  know  of  his  in- 
BQl?6Doy  the  price  being  credited  by  the  purchaser  to  his  debtor,  is  fraudulent, 
and  null  and  void,  though  the  creditor  may  have  allowed  the  full  value  of  such 
irticles  on  account  of  his  claim.— Q.  B. — Kane  is  Racxnt^  24  L.  C.  J.,  p.  216. 

24.  Where  drafts  and  notes  are  placed  with  a  bank  by  a  debtor  of  the  bank, 
not  as  collateral  security,  but  for  collection,  comp  ensatioa  does  not  take  place 
until  tfao  bank  has  received  the  amounts  collected  by  them  on  such  notes ;  and, 
in  the  present  case,  the  debtor  having  become  insolvent  before  any  amounts 
were  received  on  such  notes,  compensation  did  not  take  place  between  the 
amount  collected  by  the  bank  and  the  debt  due  to  it. — Q.  B — Exchange  Bank  of 
Canada  &  Canadian  Bank  of  Commerce^  M.  L.  R.,  2  Q.  B.,  p.  476,  10  L.  N.,  p.  110. 
-ToRRANOB,  J ^M.  L.  R.,  1  S.  C,  p.  225. 

25.  A  gift  by  contract  of  mariage  by  the  intended  husband  to  the  wife,  is 
not  an  onerous  contract  and  is  liable  to  be  set  aside,  if  the  donor,  at  the  time  it 
was  made,  was,  and  knew  himself  to  be,  insolvent,  and  this,  without  proof  of  bad 

fiuth  oa  the  part  of  the  donee Meredith,  C.  J. — Behan  vs  Erickson,  7  Q.  L.  R., 

p.295,  5L.N.,  p.  48. 

26.  That  the  circumstances  that  the  purchaser  was  the  daughter  of  the 
render,  and  that  she  had  no  apparent  means  to  purchase  the  property,  and  from 
her  position  was  not  likely  to  have  made  savings  to  pay  for  it,  were  sufficient 
presumptions  of  fraud  in  the  absence  of  any  evidence  to  the  contrary,  to  annul 
the  sale.— Q.  B Paige  <k  Evans,  1  Q.  B.  R.,  p.  352. 

See  also  cases  noted  at  C.  C.  1032. 

1080*  Every  payment  by  an  insolvent  debtor  to  a  creditor 
knowing  his  insolvency,  is  deemed  to  be  made  with  intent  to  defraud, 
and  the  creditor  may  be  compelled  to  restore  the  amount  or  thing 
received  or  the  value  thereof,  for  the  benefit  of  the  creditors  accor- 
ding to  their  respective  rights,  —ffloc.  city  L.  10,  §  12  ;  Nouv.  Den. 
loc,  city  2e  col.;  L.  6,  §6jf  Quce  in  fravdem  credit;  Jousae,  Ord.y 
1673,  tit  11,  art.  4,  n.  1 ;  Savary,  Pa/rire  39,  pp.  312,  319,  320  ; 
6  Toullier,  as  cited  above;  Bornier,  Ord,  dw  Com.,  tit.  11,  art.  4,  p. 
698  (673  in  later  edition) ;  Toubeau,  liv.  3,  tit.  12,  c.  3,  p.  730,  contrd. 
Code  Com.,  €urt.  446,  447,  ajiid  notes  by  Devilleneuve,  Diet,  du  Con- 
tentieux  Com.,  pp.  744,  745,  and  by  Rogron,  pp.  878,  879  et  seq.  C.  L., 
1983.  [I.  55.] 

DECISIONS : — !•  Qu*un  paiement  fait  par  un  d6biteur  insolvable  k  un  cr6an- 
der  qui  connait  cette  insolvabilit^,  est  nul,  et  que  le  cr6ancier  sera  tenu  de 
remettre  la  somme  re^ue  au  pr^'udice  des  autres  cr^anciers. — Q.  B. — Hodgson  & 
Baxiqyie  dHochelaga,  15  R.  L.,  p.  75. 

2.  A  creditor  who  alleges  that  his  debtor,  while  insolvent,  has  made  pay- 
ments to  another  creditor,  knowing  his  insolvency,  has  a  right  to  sue  the  latter 
in  his  own  name  and  to  ask  that  such  sum  be  paid  into  Court  for  the  benefit  of 
the  creditors  generally — Q.  B. — Boisseau  <k  Thihaudeau,  7  L.  N.,  p.  274. 

3.  Que  les  crSanciers  d'un  d^biteur  insolvable  qui  a  remis  des  marchandises 
aa  vendeur  non  pay6,  ne  peuvent  obliger  les  vendeurs  qui  ont  repris  leurs  mar- 
chandises de  les  remettre  k  la  masse,  vu  que  ces  cr6anciers  ne  peuvent  se 
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plaindre  de  oette  remise,  attendu  que  oes  marohandises  n'ont  pai  M  payees,  et 
que  le  vendeur  avait  un  privilege  sur  ieelles  pour  le  prix  de  vente  (C.  C.  1543.)— 
Q.  B. — BoUseau  <k  ThibaudeaUf  12  R.  L.,  p.  673. 

4.  Similar  decision,  Q.  B^^Thibaudeau  <k  MilUf  29  L.  C.  J.,  p.  149.  (But 
see  Act  Q.  48  V.,  c.  20,  s.  1,  noted  at  C.  C.  1543.) 

1087*  Further  provisions  concerning  the  presumption  of  fraud 
and  the  nullity  of  acts  done  in  contemplation  of  insolvency  are  con- 
tained in  the  Insolvent  Act  of  1864.  [I.  55,  III.  381.] 

Amendment. — Insolvent  Act  repealed  by  D.  43  Vict.,  cap.  1. 

1088.  An  onerous  contract  made  with  intent  to  defraud  on  the 
part  of  the  debtor,  but  in  good  faith  on  the  part  of  the  person  with 
whom  he  contracts  is  not  voidable ;  saving  the  special  provisions 
applicable  in  cases  of  insolvency  of  traders. — L.  6,  §  8,  loc.  cit  art.  54 
(59) ;  Pothier,  153 ;  Domat,  n.  3,  loc,  cit, ;  N.  Den.,  loc.  cit,  n.  II, 
6  Toullier,  n.  352  ;  C.  L.,  1974.  [I.  55,  III.  381.] 

1089.  No  contract  or  payment  can  be  avoided,  by  reason  of  any 
thing  contained  in  this  section,  at  the  suit  of  a  subsequent  creditor, 
unless  he  is  subrogated  in  the  rights  of  an  anterior  creditor ;  saving, 
nevertheless,  the  exception  contained  in  The  Insolvent  Act  of  1864. 
— L.  10,  §  1,  Qiue  infraudem  credit ;  9  N.  Den.,  vo.  cit.,  §  3,  n.  1,  2,  3, 
vo.  9,  pp.  84,  85 ;  Domat,  loc,  cit.,  n.  6  ;  6  Toullier,  n.  351 ;  0.  L.,  1988. 
[I.  55,  III.  381.] 

Amendment — Insolvent  Act  repealed  by  D.  43  Vict.,  cap.  1. 

DECISIONS  : — I.  Qu'un  creancier  peut  attaquer,  comme  frauduleux,  un 
acte  de  donation  consenti  par  son  d^biteur,  ant^rieurement  k  son  titre  de 
cr^ance,  par  lequel  le  d^biteur  donne  4  son  fils  m%jeur,  qui  demeure  avec  lui|  ses 
biens  mobiliers,  quand  cet  acte  a  eu  pr6cis6ment  pour  objet  de  d^pouiller,  & 
Pavance,  les  creanciers  futurs  de  leurs  droits  nur  Faotif  du  d^biteur — C.  R. — 
Ivers  vs  Lemieux,  5  Q.  L.  R.,  p.  129. 

2.  Qu'un  acte  de  donation  fait  par  un  pdre  &  sa  fille,  quand  il  est  solvable, 
mais  dans  la  vue  d'entrer  dans  les  afiEaires  et  de  soastraire  les  biens  donnas,  aux 
dettes  qu'il  pourrait  contracter,  sera  annuls,  sur  la  poursuite  du  syndic  k  la  fail- 
lite  du  donateur,  quoique  les  creanciers  port^s  au  bilan  du  faiili,  soient  toos 
post6rieurs  k  la  donation. — ^Q.  B.>^— Murphy  &  Stewart^  12  R.  L.,  p.  501. 

1040.  [No  contract  or  payment  can  be  avoided  by  reason  of 
any  thing  contained  in  this  section,  at  the  suit  of  any  individual 
creditor,  unless  such  suit  is  brought  within  one  year  from  the  time  of 
his  obtaining  a  knowledge  thereof. 

If  the  suit  be  by  assignees  or  other  representatives  of  the  cre- 
ditors collectively,  it  must  be  brought  within  a  year  from  the  time  of 
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their  appointment.] — ffL.  1,  Ait  Prcetor;  Qv/je  in  fraudem  cred,; 
L  6,  §  14 :  6  ToulUer,  356  ;  C.  L,  1989.  [I.  55  to  57.] 

Amendment. — The  period  of  time  between  the  first  of  February, 
one  thousand  eight  hundred  and  seventy-three,  and  the  first  day  of 
September,  one  thousand  eight  hundred  and  seventy  four  next  is,  in 
so  far  as  proceedings  or  matters  before  the  said  court  of  Queen's 
bench,  superior  court,  and  circuit  court  in  the  district  of  Quebec  are 
concerned,  which  relate  to  records  destroyed  in  whole  or  in  part  by 
the  said  fire,  excluded  from  the  operation  of  articles  1040,  1550,  1998, 
1999,  2242,  2243,  2250,  2251,  2252,  2258,  2259,  2260,  2261,  2262, 
2263,  2267  and  2268,  of  the  Civil  Code  of  Lower  Canada,  and  of 
articles  454,  483,  506,  947,  1118,  and  1119,  of  the  code  of  civil  proce- 
dure ;  and  with  reference  to  the  said  articles  of  the  Civil  Code  and  of 
the  code  of  civil  procedure,  the  first  day  of  September  next  shall  he 
reckoned  as  the  day  immediately  following  the  first  day  of  February, 
one  thousand  eight  hundred  and  seventy-three.  —  Q.  37  Vict.,  cap. 
15,  s.  19. 

CHAPTER    SECOND. 

OF  QUASI-CONTRACTS. 

1041.  A  person  capable  of  contracting  may,  by  his  lawful  and 
voluntary  act,  oblige  himself  toward  another,  and  sometimes  oblige 
another  toward  him,  without  the  intervention  of  any  contract  between 
them.— Instit.  lib.,  3,  tit.  27  ;  Pothier,  113, 114, 115  ;  5  Marcad6,  p.  249 ; 
C.  N.,  1371.  [L  57.] 

DECISION  : — Where  a  landowner  has  empowered  his  agent  to  alienate  and 
such  agent  has,  without  a  completed  contract  to  sell,  allowed  an  intending  pur- 
chaser to  take  possession  of  a  plot  of  land  and  effect  substantial  improvements  on 
the  reasonable  expectation  of  obtaining  a  transfer  on  paying  the  proper  price 
and  then  transfer  to  the  defendant,  who,  in  turn,  effected  improvements.  Held: 
— ^That  such  landowner  had  thereby  laid  himself  under  an  obligation  such  as  in 
C.  C.  1041  is  called  a  quasi-contract  to  confirm  the  Defendant's  possession  and 
title  upon  payment  of  the  price  thereof  according  to  the  rate  ruling  at  the  time 
of  commencing  the  improvements  with  interest  from  that  date — Privt  Council. 
—Price  &  Nault,  12  App.  Cas.,  p.  110,  13  Q.  L.  R.  p.  287— Q.  B.— 4  Q.  B.  R.,p.  348, 
11  Q.  L.  R.,  p.  309. 

liMSim  A  person  incapable  of  contracting  may,  by  the  quasi- 
contract  which  results  from  the  act  of  another,  be  obliged  toward 
him.— Pothier,  Oblig.,  115,  128  ;  5  Marcad6,  p.  249.  [I.  57.] 
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DECISIONS: — 1*  Where  some  of  the  inhabitants  of  an  old  mtmiciptlitj 
wanted  it  divided  into  two,  and  petitioned  Parliament  for  that  purpose  and  got 
a  statute  passed  effecting  their  object,  employing  the  Plainti£&  professionally  to 
get  it  done,  and  the  Plaintiffs  sued  the  new  corporation  to  recover  the  value  of 
their  services,  the  action  was  maintained. — ^Johnson,  J. — DeBellefeuUle  vs  Corpth 
ration  du  Village  de  St  Louis  du  Mile-End^  2  Th6mis,  p.  193. 

2.  A.  was  employed,  through  the  instrumentality  of  W.,  by  divers  persons  who 
had  signed  a  petition  for  the  purpose  of  obtaining  letters  patent  for  the  incorpo- 
ration of  a  Company.  The  parties  failed  to  pay  A.  for  his  services,  whereupon  he 
issued  an  action  to  recover  the  amount  of  the  value  of  his  services.  Held ;— That 
the  parties  signing  the  petition  were  benefited  by  the  work  of  the  Plaintiff,  and 
were  therefore  liable  for  the  value  of  such  services. — C.  R — Atwater  vs  Import- 
ers and  Traders  Company,  31  L.  C.  J.,  p.  52. 

SECTION  I. — OF  THE  QUASI-CONTRACT  NegotioTum  gestio, 

1048.  He  who  of  his  own  accord  assumes  the  management  of 
any  business  of  another,  without  the  knowledge  of  the  latter,  is 
obliged  to  continue  the  management  which  he  has  begun,  until  the 
business  is  completed  or  the  person  for  whom  he  acts  is  in  a  condition 
to  provide  for  it  himself  ;  he  must  also  take  charge  of  the  accessories 
of  such  business. 

He  subjects  himself  to  all  the  obligations  which  result  from  an 
express  mandate.— Instit.,  lib.  3,  tit.  27,  §  1  ;  /lib.  3,  tit.  5;  L.  2,  3,  6, 
32  ;  Pothier,  06%,  115  ;  Pothier,  Mandat,  29,  180,  201 ;  Domat,  liv. 
2,  tit.  4,  sec.  1,  nn.  1,  2  ;  Troplong,  Mandat,  70,  71,  72  ;  5  Marcad^, 
p.  250,  on  art.  1372  ;  11  Toullier,  nn.  25  et  seq. ;  C.  N.,  1372.  [I.  57.] 

1044.  He  is  obliged  to  continue  his  management  although  the 
person  for  whom  he  acts  die  before  the  business  is  terminated,  until 
such  time  as  the  heir  or  other  legal  representative  is  in  a  condition  to 
take  the  management  of  it.— ^/f  tit.  cit.,  L.  21  ;  Pothier,  Mandat,  201 ; 
C.  N.,  1373.  [I.  57.] 

1045.  He  is  bound  to  exercise  in  the  management  of  the 
business  all  the  care  of  a  prudent  administrator. 

Nevertheless  the  court  may  moderate  the  damages  arising  from 
his  negligence  or  fault,  according  to  the  circumstances  under  which 
the  management  of  the  business  has  been  assumed. — -jf  tit.  cit.,  JL.  11, 
L.  3,  §  9 ;  Pothier,  Mandat,  208,  211 ;  Domat,  liv.  2,  tit.  4,  sec.  1,  nn.  2, 
12;  C.  N.,  1374.  [I.  57.] 

1046*  He  whose  business  has  been  well  managed  is  bound  to  f  olfil 
the  obligations  that  the  person  acting  for  him  has  contracted  in  his 
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name,  to  indemnify  him  for  all  the  personal  liabilities  which  he  has 
assumed,  and  to  reimburse  him  all  necessary  or  useful  expenses. — 
^tit.cit.,L,2,  22,  45;  Pothier,  06i/gr.,  113,  115,  221,  223,  224,  228; 
Domat,  liv.  2,  tit.  4,  sec.  2,  nn.  2,  3,  4 ;  C.  N.,  1375.  [I.  57  to  59.] 

DECISIONS : — 1.  Qu'un  commer9ant  insolvable,  qui  est  soudainement  frapp6 
d'ali^nation  mentale,  n'aura  pas  de  reoours  en  dommage  oontre  un  de  ses  cr6an- 
ciers  qui,  sans  opposition  formelle  de  la  faznille  du  commer^ant,  se  sera  empar6 
de  son  fends  de  conmierce  et  en  aura  dispose  de  bonne  foi  et  pour  un  prix  en 
reprteentant  la  valeur  r6elle,  pour  son  benefice  et  celui  des  autres  crSanciers  du 
commer^ant MxTmEU,  J. — Martin  dit  Versailles  vs  Grenier^  12  R.  L.,  p.  604. 

2.  Where  the  mayor  of  the  municipality,  acting  with  prudence  and  from 
necessity,  in  a  matter  of  urgency,  contracts  an  obligation  on  behalf  of  the  muni- 
cipality, the  latter  should  be  held  liable. — ^Tobranob,  J — Chevalier  vs  Municipa- 
liUde  Si.  Frangois  de  SalleSy  9  L.  N.,  p.  290. 

SECTION    II. — OF    THE    QUASI-CONTRACT    RESULTING    FROM    THE 
RECEPTION  OF  A  THING  NOT  DUE. 

1047*  He  who  receives  what  is  not  due  to  him,  through  error 
of  law  or  of  fact,  is  bound  to  restore  it ;  or  if  it  cannot  be  restored  in 
kind,  to  give  the  value  of  it. 

[If  the  person  receiving  be  in  good  faith,  he  is  not  obliged  to 
restore  the  profits  of  the  thing  received.]  —  13  Duranton,  601,  602, 
604  ;  11  TouUier,  94 ;  Instit,  lib.  3,  tit.  7,  L.  6,  §  7,  /  §  3,  L.  5,  De 
oblig,  et  action, ;  L.  1,  2,  §  1  ;  L.  7,  37,  54,  De  condict  indeb, ;  L,  9, 
§  5,  De  jure  et  facti  ignorantid ;  Cod.,  L.  10,  eodem  tit. ;  Pothier, 
Condict  indeh,,,  132,  140, 165, 168 ;  Domat,  liv.  2,  tit.  7,  sec.  l,n.  5  et 
n.  1,  sec.  3,  nn.  3,  4,  note,  vol.  2,  p.  469 ;  C.  N.,  1376.     [I.  59.] 

DECISION  : — Uaction  en  restitution  de  Tindd  ne  se  prescrit  que  par  30  ans, 
alon  mdme  que  son  exercice  suppose  Tannulation  prealable  d'un  contrat  dont  la 
rescision  se  prescrit  par  un  temps  plus  court. — ^C.  R —  Ursulines  des  Trois- 
Rvoijtres  vs  Commissaires  cPEcoles  de  la  Rivi^re-du-Loupj  3  Q.  L.  R.,  p.  323. 

104S.  He  who  pays  a  debt  believing  himself  by  error  to  be  the 
debtor,  has  a  right  of  recovery  against  the  creditor. 

Nevertheless  that  right  ceases  when  the  title  has  in  good  faith 
been  cancelled  or  has  become  ineffective  in  consequence  of  the 
payment ;  saving  the  remedy  of  him  who  has  paid  against  the  true 
debtor.— ^L.  65, /ti.,  CoTid.,  indeb.;  Pothier,  06%.  113;  Pothier, 
Condic.  indeb.,  153 ;  Domat,  liv.  2,  tit.  7,  sec.  1,  n.  2 ;  C.  N.,  1377. 
[L  59-] 

DECISIONS: — I.  The  amount  voluntarily  paid  on  a  protested  Bill  of 
Exchange,  by  the  drawer  cannot  be  recovered  on  the  ground  of  an  error  in  the 
payment,  in  point  of  law—K.  B  .--•Caldwell  k  Patterson,  2  R.  de  L.,  p.  27. 
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2.  Une  erreur  de  droit  may  give  rise  to  an  action  for  the  reoorery  back  of 
money  paid.  In  the  case  submitted,  a  party  who  has  voluntarily  paid  a  tax 
imposed  by  a  by-law  of  a  municipal  corporation,  which  by-law  is  declared  by  the 
court  to  be  void,  has  a  right  to  recover  back  what  he  has  so  paid. — Q.B. — 
Leprohon  is  City  of  Montreal,  2  L.  C.  R.,  p.  180. 

3.  A  prothonotary  is  not  entitled  to  demand  any  fee  upon  the  contestation 
of  the  certificate  of  a  registrar  filed  pursuant  to  law.  The  prothonotary  having 
demanded  and  received  such  fee,  the  party  who  has  paid  the  same  is  entitled  to 
recover  it  back  and  the  court  will,  upon  action,  order  the  prothonotary  to  refund 
the  amount  so  paid. — Stuabt,  J. — Langlois  vs  Walton^  12  L.  C.  R.,  p.  236. 

4.  An  action  eondictio  indebiii  lies  to  recover  back  money  which  has  been 
paid,  but  under  protest,  in  satisfaction  of  a  prescribed  debt,  when  illegal  coercion 
has  been  employed  to  obtain  the  payment — Q.  B — Corporation  of  Quebec  S 
Carony  10  L.  C.  J.,  p.  317. 

5.  Le  rdglement  d'un  conseil  municipal  ordonnant  le  pr^Uvement  d'une 
somme  de  deniers  ^'  pour  payer  les  dettes  de  la  corporation  et  les  d^penses  du 
conseil  municipal,  pour  Tannic  1869,'*  sans  indiquer,  d'une  mani^re  precise  et 
d6termin6e,  ces  d^penses  et  ces  dettes,  est  contraire  k  la  lettre  et  k  Tesprit  de 
la  loi  municipale,  et  doit  §tre  d^clar^  nul  et  illegal. — ^Tout  contribuable  qui  a  pay6 
des  taxes  en  vertu  de  tel  rdglement,  peut,  en  invoquant  la  nullity,  la  r§p6ter  de 
la  corporation. — Sicotte,  J — Dubois  vs  Corporation  du  village  d^ Acton  Vale, 
2  R  L.,  p.  565. 

6.  La  fenmie  s6par6e  de  biens  qui,  s'etant  rendue  caution  pour  son  man, 
acquitte  son  cautionnement,  a  droit  de  r6peter  ce  qu'elle  a  ainsi  pay6. — Q.  B. — 
Buckley  in  Brunelle,  21  L.  C.  J,  p.  133. 

7.  A  person  who  pays  money  for  assessment  under  an  Bssessment  roll  made 
by  commissioners  after  the  time  appointed  for  them  to  report,  and  when  they 

were  fundi  officio,  is  entitled  to  restitution Maokat,  J. —  Wilson  vs  City  of 

Montreal f  1  L.  N.,  p.  242.    (See  judgment  in  Appeal,  case  No.  16  supra.) 

8.  Where  a  bank  draws  a  draft  of  $25  on  one  of  its  branches  and  fails  to 
advise  such  branch  of  the  fact,  and  the  draft  is  afterwards  raised  to  one  for  $5,000, 
and  so  skilfully  as  to  deceive  the  branch  office,  which  pays  the  amount  of  the 
draft  so  raised  to  another  bank,  holding  the  draft  in  good  faith,  and  in 
consequence  of  such  payment,  the  latter  bank  pays  $3,500  on  account  thereof  to 
the  person  from  whom  the  bank  received  it,  the  former  bank  cannot  recover 
from  the  latter  bank  the  amount  so  paid  by  it. — ^Q.  B  —  Union  Bank  of  Lower 
Canada  dt  Ontario  Bank,  24  L.  C.  J.,  p.  309,  1  Q.  B.  R.,  p.  38,  3  L.  N.,  p.  386. 

9.  Money  restored  on  an  assessment  roll  being  set  aside,  is  restored  without 
interest,  the  money  being  collected  bond  fide, — Q.  B. — Baylis  <k  Mayor  of 
Montreal,  23  L.  0.  J.,  p.  301,  2  L.  N.,  p.  340. 

10.  Similar  decision. — Q.  B — Brisson  <k  Mayor  of  Montreal,  2  L.  N.,  p.  341. 

11.  Where  a  person  paid,  what  subsequently  proved  to  be  an  illegal  tax, 
during  three  years  in  succession,  without  contesting  its  validity,  the  same  may  be 
recovered  by  the  person  who  paid  it — Q.  B. — City  of  Montreal  <fe  Walker,  M.  L. 
R.,  1  Q.  B.,  p.  469. 

12.  A  case  of  supposed  over-payment,  which  was  decided  on  facta. — Q.  B. — 
Sociitide  Construction  de  Montarville  d:  Robitaille,  1  Q.  B.  R.,  p.  225. 

13.  Another  case  of  supposed  over-payment,  also  decided  on  facts. — Q.  B. — 
Kntm  &  Coon,  3  Q.  B.  R.,  p.  55. 
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14.  Qae  oelui  qui  paie  volontairement  k  un  notaire  le  montant  d'un  oompte 
qa*il  lui  a  pr^sent^^  n  a  pas  le  droit,  8i  plus  tard,  11  est  6tabli  que  la  valeur  des 
•ervices  rendus  est  au-dessous  du  montant  du  compte,  de  recouvrer  la  difference. 
-Q.  B.^Fradet  <k  Quay,  11  R.  L.,  p.  531. 

15.  Qu'un  catholique  romain,  propri6taire  de  terrain  dans  les  limites  d'une 
monioipalite  soolaire,  ayant  des  ^coles  dissidentes,  qui  est  tax^,  par  les  f>yndics 
des  6coles  dissendentes  en  contravention  aux  sections  fH  et  58  du  chapitre  15 
des  S.  R.  B.  C,  et  qui  paie  oette  taxe,  par  erreur,  pent  r6p6ter  en  justice  le 
montant  par  lui  pay 6. — Mathibu,  J. — Siguin  vs  Syndics  de  la  Minorite  Dissidenie 
de  la  MxtnicipaliUde  la  PoinU  Fortune,  14  R.  L.,  p.  235. 

16.  Where  plaintiff  paid  his  taxes  under  protest  and  to  save  proceedings  in 
execution,  with  which  he  says  he  is  threatened,  and  the  assessment  roll  is  sub- 
sequently set  aside,  he  can  only  recover  interest  on  moneys  paid  Irom  date  of 

judicial  demand  of  repayment,  if  the  corporation  received  it  in  good  faith Q.  B. 

^WiUan  is  City  of  Montreal,  3  L.  N.,  p.  282,  24  L.  C.  J.,  p.  222 Maokay,  J.— 

1  L  N.,  p.  242  {anU  n.  7.) 

17.  That  assessments  voluntarily  paid,  in  accordance  with  a  duly  homolo- 
gated assessment  roll,  cannot  be  recovered  from  the  corporation  without  alleging 
specially  that  the  payment  was  made  through  error  of  law  or  of  fact — Loranobr, 
J^^Haightvs  City  of  Montreal,  M.  L.  R.,  3  S.  C,  p.  65. 

18.  That  a  person  who  is  sued  for  a  debt  which  has  been  already  paid  and 
who,  being  unable  at  the  time  to  prove  payment,  allows  judgment  to  be  obtained 
ex  parte  and  pays  the  amount  of  the  judgment,  has  a  right,  on  establishing  the 
fact  of  the  previous  payment,  to  recover  the  amount  so  paid  and  the  exception  of 

chose  jug^  cannot  in  cuch  case  be  opposed  to  the  demand G11.L,  J. — Rohdt  vs 

Oagnon,  1 1  L.  N.,  p.  1JB6. 

19.  Qu^un  individu  qui  a  lou6  une  maison  ou  il  reside  avec  sa  famille  et  oik  il 
tient  une  ^cole  conduite  par  plusieurs  instituteurs  et  fr^quent^e  par  un  grand 
nombre  d'61dves,  et  qui  a  pay6  au  propri^taire  les  taxes  qu'il  s'^tait  oblige  de 
payer  par  le  bail,  et  que  oe  dernier  a  pay6  k  Fautorit^  municipale,  n*a  pas  de 
recours  contre  ce  propri^taire  pour  se  faire  rembourser  le  montant  des  taxes 
par  lui  payees,  parcequ'il  serait  exempts  du  payement  des  taxes  sous  les  dispo- 
sitions des  statute  de  Quebec  de  1878,  (41  V.  cap.  6  sec.  26,)  et  que  son  seul  recouro, 
s'il  ena  un,  est  contre  Pautorit^  municipale. — Mathibu,  J,— Brown  vs  Mowat,  16 
R.  L,  p.  170. 

1049*  If  the  person  receiving  be  in  bad  faith  he  is  bound  to 
restore  the  sum  paid  or  thing  received,  with  the  interest  and  profits 
which  it  ought  to  have  produced  from  the  time  of  receiving  it,  or  from 
the  time  that  his  bad  faith  began.  —,fL.  65,  §  5  ;  L.  15,  De  condic. 
indeb,;  Pothier,  Condic.  indeh.,  168  ;  Domat,  liv.  3,  tit.  5,  sec.  3,  n.  4, 
liv.  2,  tit.  7,  sec.  3,  n.  1  ;  C.  N.,  1378  [I.  59.] 

DECISION  : — Dans  une  action  en  r6p6tition,  condictio  indebiti,  par  une  femme 
86par6e  de  biens,  par  suite  de  la  nullity  de  son  cautionnement,  les  int6r6ts  ne  lui 
seront  accordes,  lorsque  le  d6biteur  des  deniers  r6clam6s  est  de  bonne  foi,  que 
du  jour  de  l'assignation.--Q.  B.Suckley  &  Brunelle,  21  L.  C.  J.,  p.  133. 

See  also  cases  noted  at  C.  C,  1048. 
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1050*  If  the  thing  unduly  received  be  a  thing  certain,  he  who 
has  received  it  is  bound  to  restore  its  value,  if  through  his  fault  and 
his  bad  faith  it  have  perished  or  deteriorated,  or  can  no  longer  be 
delivered  in  kind. 

If  he  have  received  the  thing  in  bad  faith,  or  after  having  been 
put  in  default  retain  it  in  bad  faith,  he  is  answerable  for  its  loss  by  a 
.  fortuitous  event ;  unless  the  thing  would  have  equally  perished  or 
deteriorated  in  the  possession  of  the  owner.— ;/f  L.  62,  in  pr.,  §  1 ; 
L.  15,  §  3,  De  rei  vindic, ;  L.  31,  §  3,  De  hcered.  jyetitione ;  Pothier, 
Condic,  indeb.,  172,  174 ;  Domat,  liv.  2,  tit  7,  sec.  3,  n.  2  ;  Marcad^, 
p.  258,  259;  C.  N.,  1379.  [I.  59.] 

1091*  If  ho  who  has  unduly  received  the  thing  sell  it,  being  in 
good  faith,  he  is  bound  to  restore  only  the  price  for  which  it  is  sold. 
— /L.  26,  §  12,  De  condic.  indeb. ;  Pothier,  173  ;  Domat,  liv.  2,  tit  7, 
sec.  3,  n.  5  ;  C.  N.,  1380.  [L  61] 

lOtift*  He  to  whom  the  thing  is  restored,  is  bound  to  repay  to 
the  possessor,  although  he  were  in  bad  faith,  the  expenses  which 
have  been  incurred  for  its  preservation.— Jf  L.  13,  §  1,  L.  14,  De 
condic,  indeb. ;  jf  L.  6,  §  3,  De  negot  geatis  ;  ff  L.  38,  De  hcered  petit  ; 
Pothier,  ProprUte,  343,  344,  345  ;  Domat,  liv.  2,  tit  7,  sec.  4  ;  4  Mar- 
cad6,  p.  262  ;  C.  N.,  1381.  [I.  61.] 


CHAPTER  THIRD. 

OF  OFFENCES   AND   QUASI-OFFENCES. 

1058*  Every  person  capable  of  discerning  right  from  wrong  is 
responsible  for  the  damage  caused  by  his  fault  to  another,  whether  by 
positive  act,  imprudence,  neglect  or  want  of  skill. — ff  L.  1,  De  injuriia, 
L.  5,  §  1,  L.  9,  §  idt,  L.  10,  Ad  leg.  AquU. ;  Domat,  liv.  3,  tit  5,  sec  2, 
n.  9,  L.  2,  tit  8,  sec.  4  ;  11  Toullier,  319  et  seq. ;  5  Marcadi,  pp.  264, 
265,  266  ;  Zacharise,  vol.  4,  §  624,  note  2,  §  625,  note  14  et  §§  626. 
627,  628 ;  C.  N.,  1382,  1383.  [I.  61.] 

Amendments. — Memo :  See  an  Act  intituled  :  "An  Act  respecting 
abuses  prejudicial  to  agriculture  ",  which  relates  to  damages  by  tres- 
pass on  the  property  of  others,  damages  caused  by  animals,  damages 
caused  by  dogs,  damages  caused  by  obstructions  upon  lands,  rivers 
and  streams,  &c.,  &c. 


Digitized  by 


Google 


Of  offences  and  quctsi-qfencea. — Art,  1053. 


401 


See  also,  regarding  animals  affected  by  contagious  diseases. — Q. 
29-30  Vict  cap.  33. 

Also  Municipal  Code,  article  1086. 

DECISIONS  :— Summary  of  the  decisions  noted  hereunder: 


Railway  Acxjidbnts,  (a)   General,  Nos. 

1-11. 
Railway  Aooidents,  {h)  Injuries  to  cattle^ 

12-16. 
Railway  Aogidbnts,  (c)  Damages  by  Jire, 

17-21. 
Strebts  Accidents,  22-60. 
Masihe  Accidents,  61-66. 
General  Accidents,  67-76. 
Accidents  caused  by  horses^  76  and  cases 

noted  at  C.  C.  1055. 
Libels— BY  Newspapers,  77-90. 
Libel  and  Slander,  (a)  Privileged  com- 

municationSf  91-100. 
LiBBL  and  Slander,  (b)   Miscellaneous , 

101-122. 


False  Arrests,  (a)  by  policemen,  123-127. 
"  "       (6)  mwc«WantfOM«,  128-150. 

Damages  to  Real  Estate,  151-173. 
Damages  arising  from  acts  of  Public 

Officials,  174-185. 
Damages  arising  Jrom  Civil  Suits,  186- 

205. 
Damages  arising  from  Assaults,  206-214. 
Damages  (a)   Seduction  and  breach  of 

promise,  224-229.  255  and  257. 
Damages  miscellaneous,  215-223,  230- 

261. 
Measure  op  Damages,  262-306  and  cases 

noted  at  C.  C.  1072  et  seq. 


Railway  Aooidents  : — 1.  In  an  action  of  damages  arising  from  a  railway 
accident,  which  resulted  in  the  death  of  a  party  and  the  destruction  of  a  horse 
and  waggon  in  which  he  was  drawn,  without  specific  proof  of  the  pecuniary 
ralue  of  the  party's  life,  damages  may  be  assessed  by  the  jury  and  be  recovered 
beyond  the  mere  value  of  the  horse  and  waggon,  as  a  solation  to  the  widow 
and  next  of  kin  for  their  bereavement.— Q.  B.—Ravary  &  Grand  Trunk  Ry,, 
6  L  C.  J.,  p.  49. 

2.  The  party  sueing  for  damages  arising  from  imputed  culpable  fault  or 
negligence  on  the  part  of  the  Defendant  must  himself  be  without  any  misconduct 
or  fault  and  have  used  ordinary  care.  When  an  injury  has  resulted  from  the 
negligence  of  both  parties,  more  especially  if  without  any  wanton  or  intentional 
wrong  on  the  part  of  either,  an  action  will  not  lie.  To  sustain  an  action  in  damages 
resulting  from  negUgence  on  the  part  of  the  Deft*ndant,  the  burden  of  proof  to 
show  such  wilful  negligence  or  otherwise  is  on  the  Plaintiff,  who  U  further  bound 
to  show  ordinary  care  by  himself  or  that,  if  he  himself  did  not  exercise  ordinary 
care,  that  this  did  not  contribute  to  the  alleged  injury.  There  must  be  affirmative 
proof  of  due  care  at  the  time  of  the  accident.  When  damage  is  done  by  a  party 
in  the  exercise  of  his  lawful  rights  the  Plaintiff*  must  prove  that  the  loss  occured 
without  his  fault  and  by  the  neglect  of  the  Defendant.  Though  the  Defendant  be 
guilty  of  gtoss  negligence,  causing  damage  to  the  Plaintiff*,  yet,  where  the 
Plaintifi  was  guilty  of  want  of  ordinary  care,  contributing  essentially  to  the 
ii\jury,  he  cannot  recover. — C.  R — Moffette  vs  Grand  Trunk  Ry,,  16  L.  C.  R.,p.  231. 

3.  When  a  train  was  derailed  by  the  breaking  of  a  rail  and  a  passenger  in- 
jured, it  was  held  that  the  railway  company  was  responsible,  even  though  they 
proved  that  the  rail  was  of  good  quality  and  had  stood  the  necessary  tests,  and 
that  the  breakage  was  due  to  change  of  temperature,  and  that  the  traveller  has 
not  to  prove  the  fault  of  the  Company  but  that  the  latter  has  to  prove  that  it  is 

26 
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Railway  aooidbmts;  {Continued)  : — 

not  responsible. — ^Mathibu,  J. — Chalifoux  vs  Canadian  Pacific  Railtoay  Company 
M.  L.  R.,  2  S.  a,  p.  171,  14  R.  L.,  p.  149. 

Confirmed  in  the  Court  of  Queen*s  Bench.^— Q.  B. — 31  L.  C.  J.,  p.  261,  M.  L. 
R.,  3Q.B.,p.  324. 

4.  Qu'une  compagnie  de  chemin  de  fer  est  tenue  de  transporter  ses  passa- 
gers  sains  et  saufs  k  leur  destination,  et  que,  dans  une  poursuite  en  dommages 
r68ultant  d*un  accident  arriy6  sur  le  chemin  de  fer,  la  Cour  pr6sumera  faute  de 
la  part  de  la  compagnie  et  de  ses  employes,  si  la  compagnie  ne  fait  pas  voir  que 
Paccident  Stait  le  resultat  d'une  cause  qu'elle  ne  pouvait  contrdler. — ^Matbibc  J. 
— Wood  V8  Compagnie  de  Chemin  de  Fer  du  Sud-Est,  13  R.  L.,  p.  567. 

5.  In  this  case  the  Plaintiff  was  awarded  $7,000  damages  for  injuries  received 
in  a  railway  accident. — Privy  Coijncil. — Lambkin  &  South  Eaetern  By.  Co,,  5 
App.  Cas  p.  352,  3  L.  N.,  162,  R.  A.  C,  p.  970. 

6.  That  even  where  a  railway  company  is  in  fault  for  not  stopping  its  train 
at  a  station  to  which  it  has  contracted  to  carry  a  passenger,  nevertheless,  an  ac- 
tion of  damages  will  not  be  maintained  against  the  company  for  injuries  received 
by  the  passenger  in  jumping  from  a  train  in  motion,  such  damages  being  th*4  re- 
sult solely  of  the  passenger's  imprudence. — Q.  B — Central  Vermont  Railway  & 
Lareau,  30  L.  C.  J.,  p.  23 1 ,  M.  L.  R.,  2  Q.  B.,  258 ^Gill,  J ^M.  L.  R.,  1  S.C,  p.  433. 

7.  That  a  Company  engaged  in  the  conveyance  of  passengers,  is  responsible 
for  injuries  sustained  by  a  passenger  while  being  carried  in  the  Company's  vehicle, 
unless  it  be  proved  by  the  Company,  that  it  was  impossible  for  them  to  prevent 
the  accident. — Q.  B. — Montreal  City  Passenger  Railway  Company  <fc  Irvoinj  1«L  L. 
R.,  2  Q.  B.,  p.  208.    (See  abo  oases  nn.  22,  52  and  58  supra.) 

8.  A  person  was  run  over  by  an  engine  whilst  crossing  the  railway  track  on  a 
public  highway.  No  whistle  having  been  blown  and  no  bell  rung,  the  Company 
was  held  liable  in  damages.^ — Q.  B —  Wilson  <h  Orand  Trunk  Railway  Company ^ 
2  Q.  B.  R.,  p.  131. 

9.  That  no  presumption  of  fault  lies  against  a  Railway  Company  from  the 
fact  that  a  person  is  injured  on  its  track  -,  on  the  contrary,  it  is  for  the  person  in- 
jured to  show  that  he  had  a  lawful  right  to  be  there ;  and  to  enable  him  to  claim 
damage,  he  must  also  show  that  the  Company  were  guilty  of  some  fault,  neglect 
or  imprudence  whereby  the  injury  was  caused.  So,  where  the  Plaintiff  was  in- 
jured by  a  train  at  a  street  crossing,  and  it  appeared  that  there  was  a  sign-board, 
indicating  the  crossing,  and  that  the  bell  was  rung  and  the  whistle  sounded  to 
warn  passers  of  the  approaching  train,  it  was  held  that  he  could  not  recover 
damages — Q.  B.—Roy  &  Orand  Trunk  Railway  Company,  M.  L.  R,  1  Q.  B^  p. 
353,4L.N.,p211. 

10.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  d'on  accident 
arriv6  k  la  traverse  d'un  chemin  public,  m^me  si  elle  apris  toutes  les  precautions 
express6ment  exig6es  par  I'acte  des  chemins  de  fer,  si  elle  n'a  pas,  en  outre,  pris 
toutes  les  precautions  additionnelles  que  la  nature  exceptionnellement  dange- 
reuse  de  la  traverse  exigeait,  et  que  le  fait  d'avoir  mis  un  gardien  k  la  traverse 
est,  de  la  part  de  la  compagnie  du  chemin  de  fer,  une  admission  que  telle  tra- 
vel se  est  exceptionnellement  dangereuse,  et  la  suppression  de  ce  gardien  cons- 
titue  alors  une  presomption  de  negligence — Q.  B. — Compagnie  du  Grand  Tranc  A 
QodbouU  6  Q.  L.  R.,  p.  63. 
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Railway  Accidents,  (Continued) : — 

11.  Lorsque  des  dommages  ont  6t6  causSs  par  le  quasi  d61it  du  d6fendeur, 
et  qu'il  y  a  eu  faute  de  part  et  d 'autre,  la  cour  devra  rechercher  la  cause  princi- 
pale  et  immediate  de  Faccident  et  condamner  son  auteur  k  payer  les  dommages 

Boufferts  par  Tautre  partie Q.  B. — Canadian  Pacific  By.  Co.  <k  Cadieux,  M.  L. 

R.,  3  Q.  B.,  p.  315. 

Injuries  to  cattle  :  —  12.  Where  by  the  charter  of  a  Railway  Company, 
they  are  not  bound  to  erect  barriers  at  those  points  where  the  line  crosses  the 
public  road,  they  are  not  answerable  for  injury  done  to  cattle  straying  on  the  line 
from  the  public  road }  but  that  parties  allowing  their  cattle  so  to  stray  are 
answerable  to  the  Railway  Company  for  damage  done  to  cars  thrown  off  the 
track  by  collision  with  such  cattle. — Bruneau,  J. — Rochdeau  vs  St.  Lawrence  <k 
Atlantic  By.,  2  L.  C.  R,  p.  337. 

13.  Railway  Company  held  not  liable  for  animals  killed,  the  accident  having 
occurred  when  the  fences  were  down  during  the  winter — Q.  B. — Montreal  Ss 
Champlain  By  Co.  &  Perras,  2  L.  C.  L.  J.,  p.  17. 

14.  That  a  Railway  Company  is  Dot  responsible  for  the  killing  of  animals 
straying  and  trespassing  on  its  track. — That  when  a  proprietor  allows  a  road 
across  his  land,  and  the  gate  opening  from  it  to  the  track,  to  be  used  by  the 
public  as  a  thoroughfare,  he  will  be  responsible  for  the  acts  of  the  persons  using 
the  road ;  and  the  Railway  Company  will  not  be  held  responsible  for  the  bad 
condition  of  the  gate  and  for  the  killing  of  animals  passing  through  it  on  to  the 
track BiLANOER,  J. — Jasmin  vs  Canadian  Pacific  By.  Co.,  6  L.  N.,  p.  163. 

15.  Que  les  compagnies  de  chemins  de  fer  sont  tenues  de  faire  et  entre- 
tenir  h  leurs  frais,  des  cldtures  de  chaque  cdt6  du  chemin  de  fer,  de  la  mdme 
hauteur  et  force  que  les  cldtures  de  division  ordinaire,  k  d6faut  de  quoi,  elles  sont 
responsables  des  dommages  causes  par  leurs  trains  ou  locomotives,  aux  animaux 
sur  leurs  chemins  de  fer. — Qu'une  cidture  composee  seulement  de  quatre  ills  de 
fer  barb6,  et  n'ayant  en  tout  que  3}  pieds  de  hauteur,  avec  des  piquets  distants 
rondeFautrede  12  a  14  pieds,  est  ineuffisante — Cimon,  J. — Landry  vs  Compagnie 
du  dhemin  de  Fer  du  Nord,  9  Ij.  N.,  p.  5. 

16.  That  section  13  of  the  Railway  Act  respecting  the  responsibility  of  a 
Railway  Company  for  damage  done  to  cattle  through  neglect  of  the  Company  to 
fence  its  line,  only  applies  to  proprietors  owning  property  abbutting  on  or  crossed 
by  the  railway  line  whose  cattle  are  injured  through  the  neglect  to  fence  in  con- 
formity with  the  law.  That  in  such  a  case  a  Railway  Company  is  only  responsible 
for  damage  done  to  cattle  on  its  railway  by  its  trains  or  engines  and  is  not  liable 
for  accidents  happening  on  another  line  of  railway  running  parallel  and  contig- 
uous to  its  line,  even  though  the  fencing  of  the  first  line  might  have  prevented 
the  accident.  The  damages  contemplated  by  this  section  are  actual  damages 
and  the  expense  and  trouble  that  a  proprietor  of  cattle  incurs  in  herding  his 
cattle  before  the  accident,  to  prevent  their  escaping  on  to  the  railway  line,  on 
account  of  absence  of  fences,  is  not  a  damage  that  can  be  recovered  from  the 
Railway  Company  in  a  case  such  as  the  present. — Doherty,  J. — Fouchon  vs 
Quebec  By.  Co.,  11  L.  N.,  p.  74. 

Damages  by  fire : — 17.  Que  les  compagnies  de  chemins  de  fer  sont  respon- 
sables des  dommages  causes  par  le  feu  qui  s'6chappe  de  leurs  locomotives,  m§me 
dans  le  cas  oh  elles  avaient  pris,  pour  prevenir  les  incendies,  toutes  les  pre- 
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cautions  presorites  par  la  loi  et  recommand^es  par  la  science. — Q  B. — Grand 
Trunk  Railway  Co.  &  Meegan,  4  Q.  B.  R,  p.  228,  M.  L.  R.,  1  Q.  B.,  p.  364. 

18.  Qu*une  compagnie  de  chemin  de  fer  est  responsable  des  dommages 
d'un  inoendie,  caus^  par  des  ^tincelles  6chapp6es  de  la  chemin^e  d'une  de  ses 
locomotives,  lorsque,  par  la  fermeture  de  "  I'^touffbir,"  remission  des  6tincelles 
aundt  pu  Stre  pr6venue.— Q.  B. — Dussault  is  Compagnie  du  Chemin  de  fer  du 
Nordj  14  R.  L.,  p.  207, 12  Q.  L.  R.,  p.  50. 

19.  Qu^une  compagnie  de  chemin  de  fer  est  responsable  des  dommages 
qu'elle  cause,  lorsque  les  6tincelles  qui  sortent  d'une  des  locomotives  qu*elle 
emploie  pour  £Eure  tirer  ses  wagons,  mettent  le  feu  X  un  batiment  prda  duquel 
elle  passe  et,  cela  quand  m^me  la  compagnie  aurait  pris  toutes  les  mesures  de 

garantie  foumies  par  la  science  actuelle Mathieu,  J.^-~Jodoin  vs  Compagnie 

du  Chemin  defer  duSud-Esi,  M.  L.  R.,  1  S.  C.  p.  316. 

20.  The  burning  of  lumber  placed  on  the  property  of  a  Railway  Company 
close  to  their  track,  without  any  permission,  expressed  or  implied,  gives  the 
owner  no  right  of  action  against  the  Ck>mpany. — ^C.  R — Ooodhue  vs  Grand  Trunk 
By.  Co.,  M.  L.  R.,  3  S.  C,  p.  114. 

21.  Qu'une  compagnie  de  chemin  de  fer  a  le  droit  d'arr^ter  ses  chars  sur 
aucune  partie  de  sa  voie,  et  qu'en  laissant  6chapper  la  vapeur  qui  s'accumule  dans 
la  bouilloire  d'une  locomotive,  elle  ne  fait  qu'user  d'un  droit  legitime,  et  n'est  pas 
responsable  en  dommage,  parce  qu*un  cheval  aurait  6te  effray6  et  se  serait 
bless^  ;  le  proprietaire  du  cheval  6tant  tenu  de  le  surveiller  de  manidre  a  oe  qu*il 
ne  s*emporte  pas. — ^Q.  B. — Canadian  Pacific  By.  Co.  &  Chateauvert,  16  R.  L., 
p.  28. 

Street  Aooidents  : — 22.  An  action  for  damages  will  not  lie,  where  the 
injuryis  the  result  of  pure  accident,  and  where  no  negligence  can  be  imputed  to 
the  defendants. — ^Q.  B. — Montreal  City  Pass.  By.  d:  Bignon,  2  L.  C.  L.  J.,  p.  21. 
(See  also  cases  n.  7  ante  ;  62  and  58  supra). 

23.  The  plaintiff  sustained  damage  through  the  bad  state  of  a  temporary 
road  used  during  the  obstruction  of  the  turnpike  road  by  works  over  which  the 
trustees  of  the  road  had  no  control. — HeldythdX  the  trustees  having  collected 
toll  from  the  plaintiff  were  directly  liable  to  him. — Q.  B. — Montreal  Turnpike 
Boad  di  Daoust,  1  L.  N.,  p.  506. 

24.  The  plaintiff,  a  carter,  went  to  load  wood  at  a  wharf,  in  the  port  of 
Montreal,  where  a  steamer  was  in  the  act  of  mooring,  and  a  cable  having  snapped 
the  plaintiff  was  seriously  injured  by  the  recoil.  There  was  evidence  that  the 
plaintiff  was  aware  of  the  danger. — Heldy  that  there  was  contributory  ne^igenoe 
on  his  part,  and  he  could  not  recover  damages — Q.  B — Periam  k  Dompierre,  1 
L.  N.,  p.  5. 

25.  For  injuries  sustained  in  a  street  encumbered  with  building  materials, 
an  action  of  damages  lies  directly  against  the  corporation  of  the  city ,  in  which 
such  street  is  situated,  irrespective  of  the  negligence  of  the  contractors. — Bks* 
THELOT,  J Humphries  vs  Corporation  of  Montreal^  9  L.  C.  J.,  p.  75. 

26.  Une  corporation  municipale  est  tenue  d'indemniser  pour  tous  les  dom- 
mages resultant  du  mauvais  6tat  de  ses  chemins. — ^Polette,  J — Gaudet  vs  Oorpor. 
aiion  du  Township  de  Chester- Ou est,  1  R.  L.,  p.  75. 
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27.  The  corporation  of  a  city  is  liable  in  damages  for  an  accident  which 
occured  in  consequence  of  part  of  a  street  being  encumbered  with  building 
materials  to  more  than  half  its  extent,  and  not  protected  by  a  light  at  night^C. 
K^Humphries  vs  Corporation  of  Montreal j  1  L.  C.  L.  J.,  p.  65. 

28.  Une  personne  qui,  par  curiosity,  assiste  k  un  incendie  et  qui  y  re9oit 
ime  blessure  grave  par  un  cheval  que  les  pompiers  ont  laiss^  sans  gardien,  a  une 
aotioD  en  dommages  contre  la  corporation  k  qui  ce  cheval  appartient — Maokat, 
J^^Guimond  vs  Corporation  de  Montr ial^  4  R.  L.,  p.  285. 

29.  A  corporation  is  not  responsible  for  the  negligence  of  others  in  leaving 
obstructions  in  the  street,  when  it  appears  that  the  driver  might  have  avoided 
the  obstructions. — Mondblbt,  J. — Maguire  vs  Corporation  of  Montreal ^  1  R.  C. 
p.  475. 

30.  The  plain tift's  wife  proceeding  over  a  market  place  in  the  City  of  Quebec, 
stepped  on  a  plank,  forming  part  of  the  planking  of  the  market,  which  broke  and 
struck  her  in  the  face,  inflicting  injuries  for  which  the  present  action  was  brought. 
It  appeared  that  the  clerk  in  charge  walked  over  the  market  every  day,  generally 
several  times,  to  verify  its  condition,  and  no  apparent  defect  e2dsted  at  the  place 
in  question,  but  an  after  examination  shewed  the  plank  to  have  been  decayed 
from  underneath. — Heldj  that  the  defect  complained  of  was  a  latent  defect  due 
to  the  silent,  unobservable  effect  of  time  and  circumstances  of  which  the 
defendants  had  no  notice,  actual  or  constructive ;  the  occurrence  was  plainly  an 
accident  for  which  the  defendants  were  not  liable,  no  negligence  having  been 
proved  against  them,  and  the  action  could  not  be  maintained. — Stoart,  J. — 
KeUy  V8  Corporation  of  Quebec,  3  Q.  L.  R.,  p.  379. 

31.  The  Corporation  of  Montreal  is  liable  for  damages  caused  by  the  bad 
stat^of  one  of  the  public  footpaths  in  the  city. — Q.  B. — Orenier  is  City  of  Mont- 
real, 21  L.  C.  J.,  p.  296. 

32.  A  municipal  corporation  is  responsible  for  the  condition  of  its  sidewalks 
and  streets,  without  proof  that  it  had  notice  of  the  defects  which  led  to  the  acci- 
dent.— C.  R. — Beauchemin  vs  Corporation  de  la  Ville  de  Si  Jean,  6  L.  N.,  p.  357. 

33.  Que  la  corporation  de  la  Cit6  de  Montreal  est  responsable  des  dommages 
occasionn^  k  une  personne  et  resultant  d'une  chute  que  cette  personne  a  faite 
sur  nn  trottoir  en  mauvais  ordre. — C.  R. — Jodoin  vs  Cit6  de  Montreal,  1 1  R.  L.,  p.  434. 

34.  Que  Facte  29  Vict.,  cap.  57,  s.  33  n.  8,  en  mettant,  du  premier  novembre 
au  premier  mai,  Tentretien  des  rues  dans  la  Cite  de  Quebec,  k  la  charge  des  pro- 
pri^taires  riverains,  ne  permet  que  contre  ceux-ci  le  recours  des  personnes 
auxqaelles  le  mauvais  6tat  a  caus6  des  dommages. — Casault,  J. — Gallagher  vs 
Corporation  de  Qu^ee,  11  Q.  L.  R„  p.  32. 

35.  Que  la  corporation  de  laCit6de  Qu6becayant  en  vertu  du  statut  29  Vict 
01^.  57,  le  contrdle  absolu  des  trottoirs  dans  la  Cit6  de  QuSbec,  elle  n'a  pas  de 
reoouTB  en  garantie  contre  le  propri6taire,  pour  dommages  resultant  d'un  acci- 
dent arrive  par  suite  du  mauvais  6tat  de  son  trottoir — Q.  B. — Corporation  de 
Qu^ee  A  Langlois,  10  Q.  L.  R.,  p.  79. 

36.  The  corporation  of  Montreal  is  liable  for  damages  caused  by  the  bad 
state  of  the  public  footpaths  in  the  City,  and  the  corporation  has  a  recourse 
en  garantie  for  such  damages  against  the  proprietor  of  the  premises  opposite 
the  footpath. — Johnson,  J. — Guillaume  vs  City  of  Montreal,  3  L.  N.,  p.  406. 
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37.  Plaintiff  having  injured  himself  by  striking  his  foot  against  a  lamp  of 
snow  or  ice  on  the  sidewalk,  and  falling  with  great  violence  to  the  ground,  frac- 
turing his  thigh,  the  court  awarded  $2,000  damages  against  the  City.  —  Tabohb- 
RBAU,  J. — Dillon  vs  City  of  Montreal,  4  L.  N.,  p.  300. 

38.  Where  it  was  proved  that  the  sidewalk  was  usually  kept  in  excellent 
condition,  and  that  the  influence  of  the  weather  at  the  time  of  the  accident,  was 
specially  unfavorable,  the  action  of  a  person  who  slipped  and  sustained  injuiy, 
was  dismissed ^Torrance,  J — Lutham  vs  City  of  Montreal,  6  L.  N.,p.  93. 

39.  Que  les  appelants,  propri6taires  d'une  6glise  dont  le  toit  estconstruitde 
mani^re  a  laisser  tomber  dans  la  rue  la  neige  qui  s'y  est  accumul6e,  sont  respoo- 
sables  des  accidents  causes  par  la  chute  de  cette  neige,  quand  ils  n'ont  pasprouv^ 
force  majeure. — Q.  B. — Dawson  &  Trestler,  2  Q.  B.  R.,  p.  115,  5  L.  N.,  p- 114.— C. 
R.— 3  L.  N.,  p.  76.^ToRRANOE,  J.~2  L.  N.,  p.  344. 

40.  Qje,  d'aprds  la  loi  et  les  rdglements  de  la  Cit6  de  Montreal,  uq  pro- 
pri6taire  ne  pent  Stre  poursuivi  pour  ne  pas  avoir  enlev6  la  neige  ou  la  glace  des 
trottoirs  situ6s  en  face  d'une  maison,  d'une  bd.tisse  ou  d^un  lot  lui  appartenani, 
que  lorsque  ce  propri^taire  occupe  lui-meme  cette  maison  ou  b&tisse,  ou  lorsqu'il 
s'agit  d*un  lot  vacant.— Tasohereau,  J — City  of  Montreal  vs  Beaudry,  M.  L.  R^  1 
S.  C,  p.  467. 

41.  Que  le  r^glement  de  la  Cite  de  Qu6bec  pour  Fenldvement  de  la  neige, 
n*oblige  pas  I'usufruitier. — ^E.  A.  Dery,  Recordbb. — Corporation  of  Quebec  vs 
Venner,  9  Q.  L.  R.,  p.  247. 

42.  That  a  municipal  corporation  is  not  bound  to  make  extraordinary  exer- 
tions, out  of  proportions  to  the  means  at  its  disposal,  in  order  to  keep  the  streets 
free  from  ice  and  snow,  but  only  to  such  extent  as  is  reasonable,  taking  into 
consideration  the  means  at  its  disposal. — ^Q.  B. — Corporation  of  the  City  of 
Sherbrooke  &  Short,  M.  L.  R.,  3  Q.  B.,  p.  50. 

43.  Que  le  proprietaire  dun  quai,  non  ouvert  au  public,  n*est  pas  respon- 
sable  en  dommages,  de  Taccident,  m^me  mortel,  caus^  k  un  enfant  qui  avait  mis 
pied  sur  tel  quai,  dont  P6tat  6tait  trds  d6fectueux. — Q.  B — Lord  <k  Compagnie  du 
Chemin  defer  du  Nord,  14  R.  L,,  p.  297. 

44.  A  proprietor  of  real  estate  in  Montreal  is  responsible  for  an  accident 
arising  from  neglect  to  cover  and  put  a  railing  around  an  excavation  in  the  public 
street,  connected  with  the  making  of  a  drain  from  his  property  to  the  public  drain, 
and  to  put  up  a  light  at  the  spot,  notwithstanding  that  such  excavation  was  made 
by  a  contractor  over  whom  the  pioprietor  had  no  control. — ^Papinbau,  J. — Me- 
Robie  vs  Shuter,  25  L.  C.  J.,  p.  103. 

45.  Que  le  fait  de  la  part  de  la  corporation  de  Qu6bec,  de  laisser  oaverte  k 
la  circulation  Tespace  environnant  Pouverture  d'un  passage  souterrain,  sans  pro- 
t6ger  le  public  au  moyen  d'une  balustrade  ou  autrement,  constitue  une  negligence 
et  une  faute,  et  qu'en  consequence  elle  est  responsable  en  dommages. — C.  R. — 
Brault  vs  Corporation  de  Quebec,  10  Q.  L.  R.,  p.  291. 

46.  That  the  City  of  Montreal  is  liable  for  damages  caused  to  a  horse  and 
vehicle,  by  the  wheel  having  sunk  into  the  earth  upon  a  public  street,  where  an 
excavation  for  a  tunnel  had  recently  been  filled  in,  notwithstanding  the  fact  that 
there  was  a  flaw  in  the  whepl  of  ihe  vehicle  unknown  to  its  owner,  it  having 
been  proved  that  the  wheel  was  sufficient  for  ordinary  purposes,  but  not  strong 
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enough  to  withstand  the  strain  put  upon  it  by  sinking  into  the  earth. — ^C.  R. — 
ArehambauUvs  City  0/  Montreal,  25  L.  C.  J.,  p.  225. 

47.  Que  lorsqu'une  personne  est  morte  par  suite  d'un  accident  caus6  par  le 
mauvais  6tat  des  rues,  les  enfants  et  h^ritiers  de  cette  personne,  lors  mSme  qulls 
n'auraient  prouv^  aucun  dommage,  ont  droit  d'obtenir  de  la  Cit6  une  certaine 
Bomme  d'argent  par  forme  de  consolation  et  soulagement. — Papinbau,  J. — Labelle 
M  Cit4  de  Montrialj  M.  L.  K,  2  S.  C,  p.  56. 

Confirmed  in  Appeal Q.  B. — City  of  Montreal  dt  Labelle,  15  R.  L.,  p.  474. 

48.  Poursuite  intent6e,  pour  recouvrer  des  dommages  causes  par  le  mauyais 
6tat  des  chemins,  et  en  mSme  temps  pour  p^nalit6.  Jug4: — Qu'un  chemin  d'hiyer 
doit  avoir  sept  pieds  de  largeur. — Q.  B. — Corporation  de  la  Faroisse  de  Saint- 
Christophe  d^Arthabaska  dt  Beaudet,  10  R.  L.,  p.  591. 

49.  Qu'une  corporation  municipale  est  responsable  des  dommages  causes 
par  suite  du  mauyais  6tat  des  rues,  sans  qu'il  soit  n6cessaire  de  prouver  que  la 
Corporation  a  6t6  notifi^e  du  mauvais  6tat  de  ces  rues. — Q.  B. — Kelly  S  Corpora- 
tion de  la  Cits  de  Quibec,  10  R.  L.,  p.  605. 

50.  Que  dans  une  action  en  dommages  contre  une  corporation  municipale 
pour  r^clamer  des  dommages  resultant  d'un  accident  caus6  par  le  mauyais  6tat 
des  chemins,  la  Cour,  pour  I'Svaluation  des  dommages,  prendra  en  consideration 
la  difficult^  de  maintenir  les  chemins  en  bon  ordre  &  cause  du  mauvais  temps  et 
de  la  saison  de  TannSe. — Q.  B. — Corporation  du  Canton  de  Douglass  S  Maker ,  14 
R.  L.,  p.  45. 

51.  Que  lorsqu^un  chemin  est  en  aussi  bon  6tat  qu'il  est  possible  de  le 
mainteiur,  &  raison  de  la  saison  et  du  voiturage  qui  s'y  fait,  et  qu'il  parait  mdme 
meilleur  que  les  autres  chemins  et  meilleur  qu'il  n'avait  et6  les  ann6es  pr6c^ 
dentes,  la  Corporation  ne  sera  pas  responsable  des  dommages  soufferts  et  caus6s 
par  le  mauvab  6tat  de  ce  chemin — Q.  B. — Beaucage  is  Corporation  de  la  Paroisse 
de  Deschambaultf  14  R.  L.,  p.  655. 

52.  Where  an  accident  occurred  on  the  track  of  the  Montreal  City  Passenger 
Railway  Company,  and  it  was  proved  that  the  rail  was  laid  as  required  by  the 
charter  of  the  company,  and  that  the  roadway  at  the  time  of  the  accident  was  in 
good  order,  it  was  held,  the  plaintiff  could  not  recover  for  the  accident,  which  was 
caused  by  the  wheel  of  his  vehicle  catching  on  the  raised  part  of  the  rail. — Q.  B. — 
Montreal  City  Passenger  Railway  Co.  &  Parker,  7  L.  N.,  p.  194. 

52  a.  The  Defendants  were  held  liable  for  the  damages  caused  to  Plaintiff 
from  an  accident  to  his  horse  and  sleigh  by  reason  of  the  uneven  road  bed,  arising 
from  the  railway  track  of  the  Defendants  having  been  cleared  of  snow  to  allow  of 
their  cars  being  run  on  the  rails. — ^Torrakob,  J — 3  L.  N.,  p.  229.  (See  also  cases 
nn.  7  and  22  ante  and  58  supra.) 

53.  A  line  of  Railway  running  alongside  of  a  street,  and  not  divided  by  any 
fence  from  the  street,  is  not  a  road  on  which  foot  passengers  using  it  are  entitled 
to  the  same  protection  as  if  they  were  walking  on  an  ordinary  highway )  and  so, 
it  was  held,  that  a  person  who  was  injured  by  falling  over  some  planks  lying  on 
the  track,  had  no  action  against  the  company  to  recover  damages. — Q.  B. — 
Gaucher  is  North  Shore  Railway  Co,,  9  L.  N.,  p.  75,  12  Q.  L.  R.,  p.  88. 

54.  That  a  corporation  using  the  ruins  of  burned  houses  to  repair  a  road 
'will  be  responsible  for  the  loss  of  a  horse  caused  by  his  treading  on  a  nail  that 
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was  among  such  ruins. — MoCord,  J. — Bernier  vs  Corporation  of  Quebec^  11  Q.  L. 
K,  p.  70. 

55.  That  any  action  against  the  corporation  of  a  city  or  town  for  damages 
arising  from  their  neglect  or  default  to  keep  in  repair  any  of  its  roads,  streets  or 
highways,  must  be  brought  within  three  months  after  such  damages  have  been 
sustained  and  that  thereafter  such  action  is  absolutely  barred  and  prescribed  in 
virtue  of  sec  4,  ch.  85,  C.  S.  C.  In  the  present  case  the  action  was  dismissed 
without  costs,  inasmuch  as  the  defendants  ought  to  have  taken  advantage  of  the 
limitation  of  the  plaintiff's  right  of  action  without  taking  issue  on  the  facts  and 
merits  of  the  demand — Q.  B — Corporation  of  Quebec  &  Howe,  13  Q.  L.  R. 
p.  315. 

56.  Que  Pentrepreneur  des  travaux  d^une  route  r^glement^e  par  un  procds- 
veibal  homologu6  par  un  bureau  de  d^legu^s.  lesquels  travaux  sont  mis  sous  le 
controle  d^une  municipality  locale  et  d'un  inspecteur  de  voirie  de  cette  munici- 
palite  est  garant  vis-sl-vis  cet  inspecteur  de  voirie  des  dommages  resultant  de 
I'inexecution  des  travaux  d'entretien  de  cette  route.— ^harulnd,  J. — Qodin  k 
Martin,  16  R.  L.,  p.  86. 

57.  The  plaintiff  sued  the  defendants  to  recover  damages  for  injuries 
sustained  through  the  practice  of  children  coasting  or  sliding  on  a  street  of  the 
town  with,  as  was  shown,  the  approval  of  the  defendants.  The  court  of  pre- 
mihre  instance  dismissed  the  action  on  the  ground  that  a  corporation  is  not  liable 
for  the  acts  of  third  persons  which  it  cannot  control  j  but  the  Court  of  Review 
held  that,  althoogh  this  principle  was  correct,  it  could  not  be  applied  to  the  &cts 
of  the  present  case,  inasmuch  as  the  corporation  defendants  could  control  or 
did  undertake  to  control  the  nuisance  compluined  of,  but  in  the  wrong  direction, 
by  encouraging  and  approving  instead  of  stopping  the  same. — C.  R — Beaufort 
vs  Corporation  of  Coaticook,  32  L.  C.  J.,  p.  118. 

58.  A  tramway  company  i-<,  in  the  enjoyment  and  exercise  of  its  franchise 
bound  to  recognize  the  rights  and  necessiti*^s  of  public  traffic.  Its  employees  are 
bound  to  f^xercise  not  only  ordinary,  but  special  care  in  the  discharge  of  their 
duties.  And  so,  where  a  carter  was  taking  a  load  of  boxes,  his  horse  and  truck 
standing  crosswise  upon  the  stieet,  and  the  horse,  alarmed  or  struck  by  a  passing 
tramway  car,  the  conductor  of  which  was  not  at  the  time  keeping  a  vigilant 
watch  to  avoid  accidents,  suddenly  backed  and  broke  a  plate  glass  window,  the 
tramway  car  company  was  held  responsible. — ^Davidson,  J. — Ramsay  vs  Montreal 
Street  By.  Co.,  11  L.  N.,  p.  2,  32  L.  C.  J.,  p.  52. 

59.  Where  a  reaping  machine  was  being  driven  by  the  defendant  along  the 
highway,  the  knife  to  the  right  side  of  the  road,  and  the  plaintiff*s  colt,  which 
was  straying  upon  the  road,  ran  upon  the  machine,  notwithstanding  defendant's 
efforts  to  keep  it  off,  it  was  held  that  the  plaintiff  was  not  entitled  to  recover  the 
loBS— -C.  R.— Carr  vs  Btack,  M.  L.  R.,  3  S.  C,  p.  350. 

60.  Where  the  proprietor  of  a  building  which  had  been  burned,  allowed  a 
road  to  remain  standing  after  the  fire  in  a  dangerous  condition,  and  the  wall  was 
blown  over  by  a  strong  wind  which  arose  subsequently,  thereby  injuring  tho 
neighbour's  property,  there  is  a  presumption  of  carelessness  and  want  of  prudence 
such  as  to  render  the  proprietor  of  the  burned  house  liable  for  the  damages  so 
caused.— Loranqer,  J. — Alexander  vs  Hutchinson,  M.  L.  R.,  3  S.  C,  p.  283. 
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Marine  Aooidents  : — 61.  Where  a  collision  occurs  without  blame  being 
imputable  to  either  party,  the  misfortune  must  be  borne  by  the  party  on  whom 
it  happens  to  alight  The  practice  of  the  Court  is  not  to  give  costs  on  either 
side  where  a  collision  has  occurred  through  in  evitable  accident. — Viob  Admiralty 
Court  :  — Black,  J.  — "  The  Margaret^'  10  L.  C.  R.,  p.  113. 

62.  Where  a  vessel  at  anchor  is  run  down  by  another  vessel,  the  vessel 
under  weigh  is  bound  to  show  by  clear  and  indisputable  evidence  that  the  acci- 
dent did  not  arise  from  any  fault  or  negligence  on  her  part.  Neither  by  the 
marine  nor  the  common  law  is  a  vessel  or  a  carriage  justified  in  not  taking  proper 
precautions  against  collision  with  another  by  the  fact  that  such  other  is  not 
in  its  proper  position  or  side  of  the  road  or  is  in  any  way  contravening  any  rule  of 
the  sea  or  of  the  road. — ^Vioe  Admiralty  CJourt  :— Black  J — ^^  The  Martha  Sophia  j" 
10  L.  C.  R,  p.  1. 

63.  Que  le  proprietaire  d'un  vaisseau  sombr6,  qui  obstrue  la  navigation,  est 
responsable  des  dommages  que  peut  causer  son  heurt,  s'il  n'y  maintient  pas  des 
indications  qui  puissent,  le  jour  et  la  nuit,  faire  conn^tre  sa  position.— -<C.  R— 
Baker  vs  Freeman,  10  Q.  L.  R.,  p.  368. 

64.  Que  les  propri^taires  de  quais,  dans  le  hd,vre  de  Quebec,  ne  sont  pas  res- 
ponsables  des  dommages  causes  k  un  vaisseau  par  un  obstacle  qui  n'est  pas  leur 
fait  et  qui  n*est  pas  sur  leur  propri6t6,  quoique  tout  prds,  sur  la  propri6t§  voisine. 
Que  les  commissaires  du  hILvre  de  Qu6bec  ne  sont  pas  responsables  des  dommages 
causes  par  une  ^pave  ou  un  debris  de  vaisseau  effondr6,qu*il8  ne  sont  pas  obliges  d'en 
indiquer  Pexistence  ni  la  position,  et  que  le  vaisseau  endommag6  par  le  heurt  de 
r^pave,  ou  du  debris,  n'a  de  recours  que  contre  le  proprietaire  de  ceux-ci,  tant 

que  les  commissaires  du  h&vre  n'en  ont  pas  pris  possession. — C.  R Levasseur  vs 

Les  Commissaires  du  Hdvre,  eiCy  13  Q.  L.  R.,  p.  245. 

65.  Where  a  collision  occurs  between  a  vessel  at  anchor  and  a  ship  under 
welgfa,  prima  facie  the  vessel  in  motion  is  at  fault  and  the  onus  of  proof  is  thrown 
on  her  and  she  is  compelled  to  show  that  the  vessel  was  improperly  anchored  and 

that  the  improper  anchorage  rendered  the  collision  inevitable Irvinb,  J 

Ross  vs  «  Henry  IF",  13  Q.  L.  R,  p.  379. 

66.  A  tug  has  the  right  to  cast  off  her  tow  in  the  case  of  stress  of  weather, 
when  the  latter  is  over-running  her,  and  will  not  be  held  liable  for  the  sub- 
sequent damage  incurred  by  the  collision  of  the  tow  with  another  vessel,  all  the 

precautions  required  of  a  ship  under  sail  not  having  been  taken  by  the  tow 

Irvinb,  J—"  Loyal"  vs  «  Challenger",  14  Q.  L.  R.,  p.  135. 

General  Aooidents  : — 67.  The  mayor  and  corporation  of  Montreal  are 
not  liable  on  an  action  brought  by  a  person,  who  has  been  beaten  during  a  riot, 
to  recover  damages  for  bodily  injuries  received  and  for  loss  of  wearing  apparel 
on  lus  person  at  the  time — C.  R. — Drolet  vs  City  of  Montreal,  1  L.  C.  R.,  p.  408. 

68.  A  contractor  for  the  erection  of  a  building  is  liable  to  a  person  passing 
through  a  public  street  for  damages  for  injuries  sustained  by  the  falling  upon  him 
of  a  beam  from  such  building. — ^The  onus  probandi  is  upon  the  contractor,  that 
such  ii^juries  were  not  caused  by  negligence.  The  builder  is  liable  for  the  acts  of 
his  workmen  and  other  persons  under  his  control  in  and  about  the  building. — 
Q.  'B.^Holmes  is  McNevin,  5  L.  C.  J.,  p.  271. 

69.  The  defendants  are  not  liable  in  damages  to  a  person  falling  into  the  cellar 
of  a  house  burned  down  and  not  rebuilt,  the  lot  being  unenclosed,  contrary  to 
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Gbni^l  AooiDENTSy  (Continued)  : — 

the  by-law  of  the  corporation,  the  cause  of  such  damage  being  too  remote. — Day, 
J,~-.Bdanger  vs  City  of  Montreal,  8  L.  C.  R.,  p.  228. 

70.  Le  dSfendeur  dans  le  but  de  faire  de  la  terre  neuve  met  le  feu  k  des 
souches  BUT  sa  propriety :  un  yent  violent  s'eleva  tout  4  coup  et  propagea  le  feu 
sur  la  propri6t6  de  son  voisin,  le  demandeur — JugS:  Que  le  d6fendeur  6tait  res- 
ponsable  des  dommages  causes  a  la  propri6t6  du  demandeur,  bien  que  le  feu  y 
eut  6t6  communique  par  force  majeure. — ^C.  R. — Fordyce  vs  Reams,  1  R.  C.,p.  120. 

71.  The  occupant  of  premises  who  invites  persons  to  enter  therein  through 
a  passage  having  a  trap-door,  is  liable  in  damages  to  such  persons  who,  ignorant 
of  the  trap,  fall  into  it  and  are  injured. — ^Tobranob,  J. — Lussier  vs  Anderson,  20 
L.  C.  J.,  p.  279. 

72.  A  person  carrying  on  a  trade  on  his  premises,  is  bound  to  have  the  pre- 
mises in  a  safe  condition  for  persons  and  property  coming  there,  by  implied 
invitation,  to  give  him  their  custom,  but  he  may  relieve  himself  of  responsibility 
by  showing  that  there  was  contributory  negligence  on  the  other  side,  without 
which  the  accident  complained  of  would  not  have  occurred. — Johnson,  J. — Allan 
vs  Miller,  4  L.  N.,  p.  387. 

73.  Where  the  respondents  left  open,  at  night  time,  the  gate  or  passage 
way  which  lead  from  the  quay  and  bridge-boat  to  its  steamer,  and  the  steamer  not 
being  there,  the  appellant's  husband  fell  into  the  river  and  was  drowned,  the 
respondents  were  rightly  held  responsible,  although  the  lights  required  by  the 
City  of  Quebec  by-laws  were  provided. — Q.  B. — Boulanger  &  Grand  Trunk  Rail- 
way Company,  11  Q.  L.  R.,  p.  254,  14  R.  JL,  p.  321. 

74.  The  plaintiff  was  injured  in  consequence  of  an  empty  barrel,  thrown 
from  an  upper  window  of  the  defendant's  cotton  factory,  falling  upon  him. 
Damages  amounting  to  $5,000  were  awarded  to  him. — ^C.  R. — Leroux  vs  Hudon 
Cotton  Company,  4  L.  N.,  p.  118. — ^Torrance,  J. — 4  L.  N.,  p.  46. 

75.  Que  celui  qui,  pour  ddturer  son  terrain,  fait  usage  de  fil  de  fer  barbele, 
est  responsable  des  dommages  que  souffre  le  propria taire  d'un  animal  qui  s'y 

blesse,  lorsque  cette  cldture  n'est  pas  bien  faite Papinbau,  J Bessette  vs 

Howard,  8  L.  N.,  p.  170. 

76.  Where  the  plaintiff  left  his  horse  unattended  in  a  public  street,  and  the 
defendant  was  carting  iron  on  that  8treet,  thereby  causing  a  noise  which  startled 
the  plaintiff's  horse  and  caused  it  to  bolt  and  to  do  damage,  it  was  held  that  no 
action  would  lie  against  the  defendant. — Johnson,  J. — Mc  Willie  vs  Ooudron,  30 
L.  C.  J.,  p.  44. 

For  accidents  caused  by  horses  running  away  &c.,  see  cases  noted  atC.C.1055. 

Libels  by  Newspapers  : — 77.  Newspaper  proprietors  are  liable  in  dam- 
ages to  an  unmarried  woman  for  inserting  in  their  paper  a  notice  sent  to  them  of 
the  birth  of  children  of  the  Plaintiff,  describing  her  as  the  wife  of  a  person  named, 
although  there  is  no  evidence  of  malice  or  of  knowledge  on  the  part  of  the 
Defendant  that  the  notice  was  untrue  and  although  an  apology,  not  communi- 
cated to  the  Plaintiff,  was  made  and  reward  offered  for  the  discovery  of  the  party 
sending  such  notice. — C.  R. — S tames  vs  Kinnear,  6  L.  C.  R,  p.  410. 

78.  The  Defendant  wrote  a  letter  to  the  newspapers  and  otherwise  published 
statements  accusing  some  accountants,  employed  by  the  executors  of  the  will  of 
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the  late  Hugh  Fraser,  of  haying  produced  a  fraudulent  and  false  balance  sheet, 
&c.    Damages  of  $50  were  awarded — C.  R — Evans  vs  Fraser,  4  L.  N.,  p.  51. 

79.  That  m  an  action  of  damages  for  malicious  libel,  the  truth  of  the  matter 
charged  as  libel  may  be  alleged  in  mitigation  of  damages,  when  the  intention  to 
injure  is  negatived  by  the  plea. — Q.  B. — Graham  &  McLeishy  3  Q.  B.  R.,  p.  29.5, 

80.  Que  publier  faussement  dans  une  gazette,  pendant  une  lutte  61ectorale, 
qu'un  des  candidats  n'a  pas  pay6  ses  dettes  k  des  Elections  pr6c6dentes,  dans  une 
autre  division,  et  ne  s'y  presente  pas  pour  cette  raison,  est  une  injure  grave  qui 
donne  &  ce  candidat  un  recours  civil  et  droit  4  des  dommages  ($50  avec  d6pens.) 
— X^ASAULT,  J.^-^Belleau  vs  Mercier,  8  Q.  L.  R.,  p.  312. 

81.  Qu'il  est  permis  &  un  journal  de  publier  des  accusations  qui  autrement 
constitneraient  un  libelle,  mais  k  condition  qu'elles  soient  port^es  dans  un  int^rdt 
public  et  qu'elles  soient  vraies,  et  si  la  vSrit^  n'est  pas  prouv6e,  le  plaidoyer,  qui 
Pall^gue,  aggrave  la  responsabilite  du  d^fendeur.  Que  si,  en  ce  cas,  Timprimeur 
da  journal  plaide  et  prouve  sa  bonne  foi,  et  fait  des  excuses  au  demandeur,  cela 
doit  feure  mitiger  en  sa  faveur  sa  condamnation. — Caron,  J. — Langelier  vs  Brous- 
seauj  6  Q.  L.  R.,  p.  198. 

82.  The  Defendants  published,  in  their  newspaper,  a  charge  of  improper 
conduct  towards  a  lady  against  a  person,  describing  him  as  an  advocate,  and  in 
such  a  manner  as  to  allow  his  identity  to  be  perceived,  and,  not  having  justified 
their  plea  of  truth  and  public  interest,  they  were  held  liable  in  $50  damages. — 
LoRANOBB,  J Desrosiers  vs  Lessard,  7  L.  N.,  p.  303. 

83.  Where  the  Defendant,  an  elector,  published  a  letter  stating  that  the 
Plaintiff  a  member  of  the  Montreal  Board  of  Health,  was  '<  a  cipher  "  the  jury 
returned  a  verdict  for  the  Defendant.— Johnson,  J. — Tansey  vs  Graham,  10  L.  N., 
p.  139. 

84.  A  fair  and  honest  report  in  a  newspaper  of  proceedings  before  a  Court 
of  Justice,  whether  condensed  or  not,  and  even  if  injurious  to  persons  referred  to 
therein,  is  privileged.  The  defence  of  justification  is  strengthened  by  evidence 
showing  that  the  plaintifiPs  character  was  such  that  he  sufiered  no  damage  by  the 
publication. — Davidson,  J. — Doumie  vs  Graham,  M.  L.  R.,  3  S.  C,  p.  333. 

85.  Que  la  publication  par  un  journal  de  I'article  suivant :  <' Heureusement 
'*  que  les  voy ous  qui  ont  cri6  et  hurl6  n'6taient  pas  les  61ecteurs  du  comt6.  Les 
**  rouges  avaient  fait  monter  14  une  cinquantaine  de  repris  de  justice,  k  la  t^te 
"  desquels  se  distinguait  un  charretier  du  nom  de  Sabourin  qui  a  d^j4  purg6  une 
**  sentence  de  six  mois  k  la  prison  commune  de  Montreal  pour  parjure.  C'est  k 
"  ces  gibiers  que  les  honnStes  gens  doivent  de  n'avoir  pas  pu  entendre  paisi- 
**  blement  la  discussion  hier  soir,"   constitue  un  libelle,  pour  lequel  le  journal  a 

6t^oondamnS  k  $50  de  dommages  et  d^pens  d'une  action  de  $100 ^Wurtele,J. — 

Sabourin  vs  La  Cie  dUmprimerie  et  de  Publication  du  Canada,  M.  L.  R,  3  S.  C, 
p.  263. 

86.  Although  the  publication  in  the  public  interest  of  the  proceedings  of  a 
municipal  council  are  privileged,  yet  the  altercations  between  the  members  of  such 
council,  if  reported,  are  published  at  the  risk  of  the  newspaper  which  does  so.  In 
the  present  case,  however,  the  facts  proved  are  such  as  to  warrant  the  dis- 
missal of  the  action  by  the  inferior  court — Q.  B — Donovan  <£r  Herald  Co,,  M. 
L.  R.,  4  Q.  B.,  p.  41,  32  L.  J.  C,  p.  11. 
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87.  Dans  udo  action  en  dommage  pour  libellOi  la  retractation  ne  suffit  pas  si 
elle  est  faite  apr^s  Tinstitution  de  Taction  et  si  le  plaidoyer  n'ofire  pas  les  Irais. 
La  reproduction  des  nouvelles  &  sensation,  par  exemple  les  rapports  de  cour  de 
police,  se  fait  aux  risques  et  perils  de  ceux  qui  exploitent  ce  genre  d'affaires  ;  ils 
doivent  Stre  tenus  responsables  de  Pimprudence  16gdre. — C.  K. — Pope  vs  Post 
Printing  and  Publishing  Co,  32  L.  J.  C,  p.  50. 

88.  Qu'un  journal  ne  pent  plaider  la  v^rit^  des  imputations  contenues  dans 
un  pr^tendu  libelle  comme  justification  de  sa  publication,  et  que  tel  plaidoyer  4 
une  action  en  dommage  pent  dtre  renvoy^  sur  r^ponse  en  droit — Qu'un  employ^ 
public  est  responsable  de  sa  conduite  &  Pautorit^  comp^tente  et  qu'un  journal 
n'a  aucun  droit,  en  Pabsence  d'une  mission  sp^ciale,  d'informer  le  public  de  sa 
conduite. — ^Mathibu,  J. — Daoust  vs  Graham,  M.  L.  R.,  4  S.  C,  p.  49. 

But  it  was  held  in  the  Court  of  Queen's  Bench  as  follows: 
Que  les  actes  de  tout  officier  public  sont  sujets  k  une  juste  et  legitime  cri- 
tique de  la  part  de  la  presse  et  du  public  en  g^n^ral.  Que  la  destitution  d*un 
officier  public  est  un  sujet  d'int^r^t  general  que  le  public  a  int^r^t  de  connaitre, 
et  que  la  publication  d'une  telle  destitution  et  des  causes  qui  Pont  motiv^e  ne 
pent  donner  lieu  k  une  reclamation  en  dommages  que  dans  le  cas  ou,  d'aprde  les 
circonstances,  une  telle  publication  aurait  6te  faite  par  malice  et  avec  Pintention  de 
nuire.  Que  la  verity  et  la  faussete  des  faits  est  une  des  circonstances  les  plus  im- 
portantes  pour  determiner  si  Pauteur  responsable  de  P^crit  pretendu  libelleux  a 
agi  avec  malice  et  dans  Pintention  de  nuire — Q.  B. — Graham  &  Daoust,  32  L.  C. 
J.,  p.  181. 

89.  That  a  public  announcement  of  the  termination  of  an  agency,  concluding 
with  the  following  expressions :  ^^  Je  tiens  &  en  donner  connaissance  au  public 
<<  afin  qu'il  ne  soit  pas  mis  sous  de  fausses  impressions,'* — is  injurious  and  oonsti- 
tutes  a  valid  ground  for  an  action  of  libel. — C.  R. — Demers  vs  Chapleau,  M.  L.  R., 
4  S.  C,  p.  66. 

90.  A  newspaper  calling  a  French  Canadian,  an  electoral  candidate,  a  Free- 
mason,  was  held  liable  in  $400  damages.^  Torrance,  J. — Lareau  vs  Compagnit 
dimprimerie  de  la  Minerve,  27  L.  C.  J.,  p.  336,  9  L.  N.,  p.  156. 

Libel  and  Slander  ;  Privilefired  Oonrtnunioations  :  —  91.  Tlie  con- 
tents of  a  confidential  letter  is  not  the  subject  of  an  action  d^injure, — K.  B. — 
Smith  vs  Binet,  1  R.  de  L.,  p.  504. 

92.  Qu'une  lettre  privee  ecrite  4  un  particulier  et  qui  lui  est  envoyee  eans 
lui  donner  aucune  publicity,  est  une  communication  privilegiee  qui  ne  peut 
donner  droit  &  uneactionendommages.-^BTT£,J. — Bumstein  vs  Davis,  M.  L.  R., 
1  S.  C,  p.  67. 

93.  That  a  letter  written,  in  good  faith  and  without  malice,  by  the  lessor  of 
premises  occupied  by  a  manufacturing  company  of  which  the  plain tifi  was  manager 
and  addressed  to  one  of  the  directors  and  principal  shareholders,  charging  the 
manager  with  inefficient  administration,  the  writer  at  the  time  having  reason  to 
be  anxious  respecting  his  interests  as  landlord  of  the  company,  is  a  privileged 
communication C.  R — Macfarlane  vs  Joyce,  M.  L.  R.,  3  S.C.  p.  326, 32  L.C.  J,,  p.  25. 

94.  An  aivocate  in  a  case  who  charges  a  witness  under  examination  in  the 
case  with  being  a  perjurer  and  a  liar,  is  not  amenable  to  a  civil  suit  in  damages 
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for  making  such  acoosations,  when  he  does  so  without  malice  and  under  the  ins- 
tractions  of  his  client—- jETTfc,  J. — Gauthier  vs  Si  Pierre^  M.  L.  R.,  1  S.  C,  p.  52. 

95.  Where  the  Defendant,  a  tax-payer  and  a  father,  opposed  before  th») 
President  of  the  Board  of  School  Commissioners,  the  appointment  of  the  Defen- 
dant, a  Brother  of  the  Order  of  Christian  Schools,  as  a  teacher,  and  urged  the 
immoral  and  improper  conduct  of  the  Defendant  in  support  of  his  objections,  it 
was  held,  under  the  circumstances  of  the  case,  that  the  communication  was 
jostifiable  and  privileged. — Gill,  J Elie  dit  Lebreion  vs  Elie,  31  L.  C.  J.,  p.  64. 

96.  That  while  the  conduct  of  a  member  of  parliament,  in  his  public  capa- 
city, is  open  to  criticism,  and  an  action  is  not  maintainable  for  an  imputation 
which  arises  fairly  and  legitimately  out  of  his  conduct,  yet  an  imputation,  unsup- 
ported by  evidence,  of  dishonest  motives  in  voting  upon  a  question  and  of  selling 
his  influence,  is  unjustifiable  and  an  action  based  upon  such  accusation  will  be 
maintained.  (Judgment  for  $250  damages.) — C.  R. — Champagne  vs  Beauchampj 
M.  L.  R.,  2  S.  C,  p.  484,  14  R.  L.,  p.  675. 

97  a.  The  deputy  head  of  a  public  office,  before  leaving  for  a  vacation 
handed  the  keys  of  the  safe  to  a  supernumerary  instead  of  entrusting  them  to  H 
the  officer  next  after  him.  Upon  being  asked  by  his  chief,  why  he  did  this,  he 
answered  ^*I  have  no  confidence  in  him,'*  meaning  H.  Hence  action  for  slander. 
Held  ;  That  the  words  spoken  constituted  a  privileged  communication  and  that 
In  order  to  succeed  in  an  action  upon  these  words,  it  would  be  necessary  to  prove 
express  malice. — Andrews,  J. — Hamel  vs  Amyot^  14  Q.  L.  R.,  p.  56. 

98.  Que  Taction  pour  dommages  resultant  d'allegu6s  dififamatoires  faitsdans 
une  defense,  pent  Stre  intent^e  avant  que  la  cause  dans  laquelle  cette  defense  a 
6t6  produite,  soit  termin6e.  Que  les  pieces  de  procedures  con  tenant  des  allega- 
tions difiamatoires  contre  Pune  des  parties  dans  la  cause,  ne  sont  privil^- 
gi^es  que  lorsqu'elles  portent  sur  des  faits  pertinents,  et  qu*elles  ont  6t6  produites 
de  bonne  foi  dans  un  but  de  defense  legitime. — Loranoer  J. — Hodgson  vs  Hoche- 
lagaBankj  M.  L.  R.,  1  S.  C,  p.  15. 

99.  That  a  Ubel  in  a  plea  gives  good  ground  for  an  action  of  damages. — ^C. 
R. — Lafiamme  vs  Mail  Printing  and  Publishing  Company ,  30  L.  C.  J.,  p.  87. 
(Confinned  in  Appeal.) 

100.  Celui  qui  diffame  une  des  parties  par  des  Ventures  au  dossier,  sans 
cause  probable,  sera  passible  de  dommages — Q.  B. — Pacaud  <k  Price,  15  L.  C.  J., 
p.  281.    (See  also  case  n.  Ill  supra,) 

Libel  and  Slcmder.—Misoellaneous  r—lOI.  Defamatory  words  spoken 
by  a  Roman  Catholic  curS  warning  a  parishoner  not  to  employ  an  advocate  in  his 
professional  capacity,  are  actionable — Q.  B — Brossoit  is  Turcotie,  20  L.  C.  J., 
p.  141. 

102.  On  the  14th  April  1868,  S.  and  two  others,  B.  and  M.,  were  named  joint 
commissioners  to  name  the  amount  which  should  be  accorded  for  expropriation 
of  property  required  for  widening  one  of  the  streets  in  the  City  of  Montreal. 
— On  the  7th  August,  1868,  the  Appellants,  in  consequence  of  an  award  made 
by  S.,  in  reference  to  said  property,  passed  a  resolution  charging  him  with  fraud 
and  partiality,  and  an  application  was  made  on  their  behalf  to  the  Superior  Court 
to   have  him  removed  from  the  office  of  commissioner On  the  17th  Sep- 
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tember,  1870,  the  conclusions  of  the  petition  were  granted,  on  the  ground 
that  the  commissioners  had  committed  an  error  of  judgment  in  the  execution 
of  their  duty  as  commissioners,  proceedei  on  a  wrong  principle  in  estimating  the 
amount  payable  for  the  expropriation.  The  charges  of  fraud  and  partiality  were 
held  unfounded — On  the  20th  September  1873,  the  Court  of  Queen's  Bench  for 
Lower  Canada  (Appeal  side)  re-instated  the  said  S.  and  B.,  in  their  position  ss 
commissioners. — On  the  4th  November,  1876,  this  judgment  was  confirmed  by  the 
Privy  Council — In  May  1871,  S.  brought  an  action  against  the  Defendants  for 
damages  which  he  alleged  he  had  suffered  in  consequence  of  his  having  been 
unjustly  removed  by  the  Appellants  from  the  position  of  commissioner.  The  Res- 
pondents, widow  and  daughters  of  the  late  S,fhec&meTla,mti£[s par  r^n'Ued instance. 
— Held  :  That  the  action  was  not  an  action  merely  for  the  libel  contained  in 
the  resolution  of  the  7th  August,  1868,  but  for  a  malicious  prosecution  in  follow- 
ing up  that  resolution  by  pioceedings  instituted  in  the  Courts,  maliciously  and 
without  any  just  cause,  and,  confirming  the  judgment  of  the  Court  of  Queen's 
Bench,  |3,000  damages  were  allowed  .—Supreme  Court. — Oiiy  of  Montreal  S 
Dame  Hall,  12  S.  C.  R.,  p.  74.  C.  D.,  p.  284.— Q.  B— 27  L.  C.  J.,  p.  129. 

103.  B.  S.  and  M.  were  appointed  commissioners  to  assess  the  amount  Uiat 
should  be  allowed  W.  whose  property  was  being  expropriated  by  C.  The  award 
of  B.  and  S.  was  fixed  at  $19,500  but  subsequently  increased  to  $  1 3,666,  M.  estimating 
the  amount  at  $7,500.  C.  passed  a  resolution  that  B.  and  S.  be  removed,  on  the 
ground  that  their  award  was  excessive  and  that  they  had  been  influenced  by  an 
improper  consideration,  namely,  their  intimacy  with  W.,  in  making  it  The  peti- 
tion was  granted  and  B.  and  S.,  were  removed,  but  were  re-instated  on  an  appeal 
in  which  the  judgment  granting  the  petition  was  reversed  and  which  appeal 
was  afiirmed  by  the  Privy  Council.  B.  and  S.  thereupon  brought  actions  of 
damages  against  C.  Held : — ^That  the  petition  of  C.  was  libellous  and  that  sub- 
stantial damages  must  be  allowed  the  plaintiff  for  the  iiyury  suffered. — ^Tasohe- 
RBAU,  J. — Brown  vs  City  of  Montreal,  31  L.  C.  J.,  p.  138. 

104.  The  defendants  were  the  School  Commissioners  of  St.  PhilUpe  and  the 
plaintiff  was  their  President.  The  plaintiff  made  certain  untrue  representations, 
on  the  strength  of  which  a  new  school  district  was  erected.  Complaints  followed 
this  action,  and  investigation  showed  that  the  school  district  was  unnecessary, 
whereupon  the  defendants  passed  a  resolution  declaring  that  the  plaintiff  gave 
this  untrue  information,  falsely,  maliciously  and  fraudulently,  with  a  view  to  gain 
his  own  private  ends,  which  resolution  was  to  be  shown,  for  public  purposes,  to 
the  Superintendent  of  Education.  The  plaintiff  complained  of  this  resolution, 
whereupon  the  defendants  passed  another,  declaring  that  the  first  resolution  was 
not  intended  to  attack  the  plaintiff's  character,  honour  and  reputation  and  that 
the  injurious  expressions  therein  contained  had  been  inserted  through  inadve^ 
tence.  They  also  offered  $40  as  reparation  therefore.  The  plaintiff  sued  for 
damages  and  the  Superior  Court  (Mathieu,  J.)  awarded  $200.  The  Couit  of 
Appeal,  reversing  this  judgment,  declared  the  $40  offered  to  be  sufiScient,  but 
made  each  party  pay  their  own  costs  in  appeal. — Q.  B.'^Ltfebvre  A  Moneite,  32 
L.  C.  J.,  p.  195. 

105.  That  persons  carrying  on  a  mercantile  agency  are  responsible  for  the 
damage  caused  to  a  person  in  business  by  an  incorrect  report  concerning  his 
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standing,  though  the  report  be  only  communicated  confidentially  to  a  subscriber 
to  the  agency  on  his  application  for  information. — Wubtble,  J. — Cossette  vs 
Dunn,  M.  L.  K,  3  S.  C,  p.  345. 

106.  That  when  the  report  of  a  mercantile  agency  to  its  customers  concern- 
ing the  standing  of  a  person  in  business,  is  true,  and  no  malice  is  proved,  an 
action  of  damages  for  such  publication  will  not  be  maintained. — Q.  B. — Girard  dt 
Bradstreetj  M.  L.  R.,  3  Q.  B.,  p.  69. 

107.  When  the  appellant,  a  mercantile  agency,  sent  a  circular  to  its  sub- 
scribers with  the  words  "  call  at  oflfice"  in  reference  to  the  respondent,  a  dry 
goods  merchant  of  Montreal,  and  amongst  those  who  called  at  the  office  was  a 
newspaper  correspondent,  not  a  subscriber,  who  was  informed  by  the  appellant's 
employees  that  the  respondent's  firm  had  applied  for  an  extension  of  time  on  a 
large  indebtedness  to  their  English  creditors,  which  information  was  untrue  and 
based  upon  a  report  which  the  appellant  had  not  verified,  and  it  was  proved  that 
this  report  had  injured  the  respondent's  credit  and  embarrassed  him  in  the 
management  of  his  business,  several  orders  for  goods  being  cancelled  or  sus- 
pended until  the  report  was  shown  to  be  unfounded,  it  was  held  the  appellant 
was  guilty  of  negligence  in  circulating  through  his  employees  a  report  of  an 
injurious  nature  without  verifying  it  and  also  in  communicating  it  by  circular 
and  verbally  to  persons  who  had  no  interest  in  being  informed  of  the  standing  of 
respondent.  The  award  of  $2000  damages  made  by  the  Superior  Court,  was 
therefore  confirmed.— Q.  B^^Bradstreei  Co,  dt  Carsleyj  M.  L.  R.,  3  Q.  B.,  p.  83,  31 
L.  C.  J.,  p.  292. 

108.  When  a  Telegraph  Ck>mpany  transmits  over  its  line  a  message  contain- 
ing libellous  matter,  they  render  themselves  responsible  for  the  circulation  of  a 
libel.  The  Company  is  not  obliged,  by  law  to  transmit  a  message  over  its  lines  if 
the  message  is  libellous  in  its  nature. — Q.  B. — Great  North  Western  Telegraph 
Co.  ds  Lareau,  30  L.  C.  J.,  p.  221. 

109.  Que  dans  I'espdce  la  Compagnie  du  T616graphe  est  responsable  du 

libelle  qu'elle  a  transmis,  &  la  demande  de  quelqu'un Q.  B. — Arehambault  <k 

Great  North  Western  Telegraph  Co,,  14  Q.  L.  R.,  p.  8. 

110.  An  action  of  damages  will  lie  against  a  party  who  has  used  language  or 
made  insinuations  which  have  the  effect  of  injuring  the  character  of  the  Plaintiff". 
In  the  case  submitted  the  Plaintiff  was  not  bound  to  prove  that  the  imputations 
made  against  him  were  false  and  he  was  entitled  to  a  judgment  upon  the  verdict 
of  the  jury  awarding  him  damages — Q.  B — Bilanger  &  Papineau,  6  L.C.  R.,  p.  41 5. 

111.  In  an  action  for  verbal  slander  of  this  nature,  the  slanderous  words  them- 
selves  are  not  to  be  chiefly  considered,  but  the  motive  and  intention  of  the 
,utterer  and  the  occasion  of  their  utterance. — ^The  truth  of  the  imputation  is  not 
the  issue,  but  the  rightfulness  of  the  occasion  and  the  integrity  of  the  motive, 
hondfidcy  of  its  utterance — If  words  were  spoken  bond  fide,  is  for  the  court ;  if 

bona  fides  existed,  is  for  the  jury,  and  should  be  so  submitted Answers  of 

slander  to  inquire  in  the  interests  of  the  slandered,  are  privileged  communica- 

tione,  and  in  this  case,  the  answers  should  have  been  withdrawn  from  jury. 

Communications  made  in  pursuance  of  some  duty,  legal  or  moral,  by  the  alleged 
slanderer,  or  with  fair  and  reasonable  purpose  of  protecting  his  interest,  are 
privileged  and  beyond  the  legal  implication  of  malice ImpUed  maUce  cannot 
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oo-exist  with  privileged  oommunicatioQ,  and  to  support  action,  aflirmatiTe  actual 
malice  must  be  proved  and  found.-^Malice  in  law  is  not  simply  ill  will,  but  means 
a  wrongful  act  done  intentioDally  with  some  other  than  a  lawful  object,  and  to 
gratify  passions  of  slanderer. — In  this  case,  the  occasion  justified  the  utterance  as 
privileged  communication,  which  could  only  be  overcome  by  proof  of  express 
malice. — Badoley,  J. — Poitevin  vs  Morgan,  10  L.  C.  J.,  p.  93. 

112.  One  hundred  dollars  damages  were  awarded  the  Plaintiff  for  being 
called  "  une  erasse,^*  "  une  canaille,*^  "  un  maudit  voleur,'^  "  un  en/ant  de  putm," 
and  for  having  said  of  her  ''  que  sa  mhre  itait  une  putin,^' — Tobranob,  J. — Simard 
V8  Marsany  2  L.  N.,  p.  333. 

113.  Two  hundred  and  fifty  dollars  damages  were  awarded  the  Plaintiff,  a 
marriageable  maiden  for  being  called  a  "  putin,^* — Maokay,  J. — Denis  dii  Verro- 
neau  vs  ThSoret,  5L.  N.,  p.  163. 

114.  The  Plaintiff  was  a  domestic  servant  in  the  employment  of  the  Defen- 
dant, and  sued  him  for  damages  for  slander,  in  falsely  stating  that  she  had  stolen 
goods  belonging  to  him.  The  proof  being  deficient,  the  action  was  dismissed. — 
Johnson,  J McDonald  vs  Ryland,  5  L.  N.,  p.  291. 

115.  Qu'un  m^decin  n*a  pas  le  droit  de  publier  dans  un  compte  pour  servi- 
ces professionnels,  la  nature  de  la  maladie  pour  laquelle  il  reclame  le  prix  de  sea 
services,  lorsque  telle  publication  est  de  nature  &  blesser  ou  im'urier  son  d6biteur. 
— Q.  B Hart  <t  Th&rien,  5  Q.  L.  R.,  p.  ^67. 

116.  Que  le  fait  de  dire,  en  presence  de  temoins,  k  un  cr^ancier,  qu^il  avait 
tort  d*avancer  a  son  d^biteur,  que  sa  dette  6tait  risqu6e,  queced^biteurne  payait 
personne  et  avait  dej&  fait  perdre  de  i'argent  k  d'autres  cr6anciers,  et  d'autres 
paroles  semblables,  lorsque  cela  est  dit  sans  motif  legitime,  d'une  mani^re  non 
oonfidentielle,  ni  privil^gi6e,  donne  droit  en  faveur  du  d6biteur  i  une  acfeioQ  en 
dommage,  et  mSme  k  des  dommages  exemplaires. — ^Tasohbrbau,  J.  —  Hum  vs 
VEap6rance,  M.  L.  R.,  2  S.  C.  p.  127. 

117.  Que  quelques  griefs  qu'un  individu  puisse  avoir  centre  un  autre,il  n*ei>t 
pas  justifiable  de  I'injurier  en  le  qualifiant  de  voleur  ou  lui  appliquant  d'autrea 
termes  analogues.— Q.  B. — Gameau  <k  RohitaUle,  16  R.  L.,  p.  79. 

118.  The  plaintiff  was  awarded  $100  damages  for  having  been  accused  by 
the  defendant,  in  an  election  speech  during  a  municipal  contest,  of  having  desired 
to  appropriate  $400  which  had  been  deposited  by  a  third  party  in  a  bank,  and 
of  having  erased  his  signature  from  a  title  deed.^— Mathibu,  J.—  Martineau  V9 
Roy,  16  R.  L.,  p.  257. 

119.  The  plaintiff  in  this  case  obtained  $50  damages  and  costs  as  in  the  class 
of  action  between  $100  and  $200,  as  damages  from  the  defendant  caused  by  his 
csXMughw  ^^ une femme  d  deux  maris ^^  and  by  his  telling  people  that  she  ire* 
quented  houses  of  iU  fame,  whereby  her  business  as  a  grocer,  which  she  was 
compelled  to  carry  on  by  reason  of  the  ill  health  of  her  husband,  was  affected. 
This  judgment  was  confirmed  by  the  Court  of  Review. — ^Tait,  J. — Daigneau  vs 
Lapointe,  11  L.  N.,  p.  146. 

120.  Where  a  mistress,  who  had  discharged  a  servant,  subsequently,  at  a 
servant's  registry  office,  told  the  keeper  of  the  registry  office  that  the  said 
servant  was  a  thief  and  ought  to  be  in  jail,  which  statement  she  subsequently 
retracted,  the  court  of  first  instance  dismissed  an  action  brought  by  the  servant  for 
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damages,  but  the  higher  court  awarded  $25  and  costs  as  of  the  highest  class  of  a 
non-appealable  action  in  t(ie  Circuit  Court. — Q.  B — Fitzgibbons  &  Woohey,  13 
Q.  L.  R.,  p.  49. 

121.  Que  le  dj§fendeur,  en  r^ponse  ^  une  action  pour  libelle,  pent  plaider 
qa'il  n'a  caus^  aucun  dommage  au  demandeur,  vCl  que  sa  reputation  et  son  carac- 
tdre  6taient  si  mauvais  qu'ils  n'ont  pu  souffrir  du  libelle,  et  que  cette  reputation 
mauyaise  6tait  le  r6sultat  de  divers  crimes  et  dSlits  commis  par  le  demandeur. — 
Maokat,  J. — Baxter  vs  Fahey,  12  R.  L.,  p.  7. 

122.  Damage  may  be  presumed  from  the  publication  of  a  slander  to  one  or 
more  individuals ^C.  R.^^-Denis  vs  Theoret,  27  L.  C.  J.,  p.  12. 

False  Arrests  : — 123.  Les  corporations  municipales  sont  responsables 
des  actes  ill6gauz  commis  par  leurs  hommes  de  police. — ^Q.  B. — Cit^  de  MontrM 
S  Doolan,  3  R.  L.  p.  433. 

124.  A  corporation  is  liable  for  the  damages  caused  by  reason  of  a  false 
arrest  effected  by  one  of  its  policemen. — ^C.  R  — Mayor  of  Montreal  is  Doolan,  30 
L.  C.  J.,  p.  41. 

124  a.  Similar  decision. — DohbrtT)  J.^Bruchesi  and  Village  of  St  Gabriel, 
6LN.,  p.  61. 

125.  Que  la  Cit6  de  Montreal  est  responsable  des  actes  de  ses  employes 
fitits  dans  rez6cution  de  leur  charge,  ces  demiers  6tant  alors  census  agir  comme 
agents  autoris6s  de  la  Cit6  )  qu'en  consequencci  elle  est  responsable  des  fausses 
arrestations  &ites  par  ces  hommes  de  police. — ^Que  loreque  la  Cite  de  Montreal 
envoie  ses  hommes  de  police  garder  la  paix  publique  k  quelqu'endroit,  et  qu'elle 
place  ses  hommes  sous  les  ordres  d*une  personne  quelconque  qui  n'est  pas  k  son 
emploi,  cette  delegation  de  pouvoir  n'empeche  pas  sa  responsabilite. — JsTri  J. — 
Laviolette  vs  Thomas,  M.  L.  R.,  1  S.  C.  p.  350. 

126.  That  when  a  corporation  is  sued  for  an  illegal  arrest,  by  its  officer,  it  is 
sufficient  for  the  Defendant  to  show  that  the  officer  had  probable  cause. — Q.  B. — 
Corporation  of  Quebec  S  Pichi,  11  Q.  L.  R.,  p.  249. 

127.  A  municipal  corporation  is  not  responsible  in  damages  for  the  arrest  of 
a  citiien,  without  probable  cause,  made  by  a  police  officer  in  the  pay  of  such  cor- 
poration but  appointed  by  and  under  the  control  of  a  Board  ot  Commissionners 
named  by  a  special  statute. — Q.  B. — Corporation  of  Quebec  &  Olivier,  14Q  L.  R., 
p.  154, 15R.L.,p.  319. 

128.  The  Plaintiff  having  been  arrested  by  the  Defendant  for  obtaining  mo- 
ney under  false  pretences,  and  after  the  examination  of  the  facts,  discharged 
by  the  magistrate,  and  the  charge  having  been  made  by  the  Defendant  ui\jus- 
tifiably  to  coerce  the  Plaintiff  iuto  a  settlement  of  accounts,  and  without  probable 
cause,  damages  of  $200  were  awarded  to  the  Plaintiff. — ^Tobranob,  J. — Barthe  vs 
Dagg,  3  L.  N.,  p.  230. 

129.  In  the  present  instance,  the  Plaintiff  had  been  arrested  for  illegally 
removing  a  barrier  of  a  toll-gate,  which  he  claimed  he  had  a  right  to  do.  Under  the 
circumstances  disclosed,  the  Court  held  that  he  had  no  right  to  recover  damages 
for  Mae  arrest. — ^C.  R. — Brais  vs  Corporation  of  LongueuU,  5  L,  N.,  p.  212, 11  R. 
L.,  p.  503. 

130.  The  Plaintiff  executed  a  mortgage  in  fistvor  of  the  Defendant  and  on  the 
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faith  of  the  representation  that  only  one  other  mortgage  existed  on  the  pro- 
perty, the  Defendant  made  advances.  The  representation  was  untrue,  the  pro- 
perty being  at  the  time  mortgaged  to  its  full  value.  The  Defendant  then  oaused 
the  Plaintiflf  to  be  prosecuted  criminally.  A  true  bill  was  found  by  the  grand  jury 
but  the  Plaintiff  was  acquitted  by  the  petit  jury,  Eeld: — ^That  the  Defendant 
acted  with  probable  cause.— Johnson,  ^,^QrothiV8  Saunders,  5  L.  N.,  p.  213. — 
Confirmed  in  Appeal — Q.  B — ^M.  L.  R.,  3  Q.  B.,  p.  208. 

131.  It  is  not  necessary,  in  an  action  for  malicious  criminal  prosecution,  to 
allege  that  the  justices  before  whom  the  Plaintiff"  was  brought  had  jurisdictioo, 
but  it  is  essential  to  aver  that  the  prosecution  complained  of  has  been  terminat- 
ed.  ^Torrance,  J.— Prober  vs  Oreightan,  7  L.  N.,  p.  104. 

132.  In  this  case,  which  was  an  arrest  for  obtaining  money  under  fiJse 
pretences,  there  was  not  reasonable  or  probable  cause,  and  the  Plaintiff  was 
awarded  $75  for  damages — C.  R — Ihircotte  vs  Brisseite  dit  CourchSne,  7  L.  N., 
p.  277. 

133.  Where  B.,  while  passing  along  a  street,  pushed  a  drunken  man  so  that 
he  reeled  against  a  shop  window  and  broke  it,  and  the  shop-keeper,  coming  out, 
caused  the  arrest  of  both  B.  and  the  drunken  man,  on  the  charge  of  breaking  his 
window,  it  was  held  that  there  was  probable  cause  for  the  arrest — Torrance,  J. — 
Barreiie  vs  Turner,  9  L.  N.,  p.  314. 

134.  The  court  awarded  $20  damages  and  costs  of  an  action  of  less  than 
$100,  for  false  arrest  for  a  theft  committed  in  the  house  of  doubtful  reputation, 
kept  by  the  parties  arrested,  in  which  the  defendant  passed  the  night — Q.  B. — 
Serrurier  dt  Mercier,  1  Q.  B.  R.,  p.  65. 

135.  Les  appelants  en  cette  cause  ayant  kt^  nomm6srespectivementtutears 
conjoints  et  subrog6-tuteur  &  un  enfant  mineur,  Pintim^  et  le  nonmi6  Charles 
Asselin  pr^sentdrent  une  requite  en  destitution  de  tutelle,  et  au  has  de  la 
requite,  signdrent  un  affidavit  que  tous  les  faits  y  contenus  6taient  vrais.  Les 
appelants  pr6tendaient  que  les  faits  contenus  dans  la  ditc  requite,  qui,  du  reste, 
fut  renvoy6e,  n'^taient  pas  conformes  &  la  v6rit6,  accusdrent  Tintim^  et  Tautre 
requ^rant  de  parjure.  L'intim^,  ayant  dt6  immSdiatement  renvoy6  par  le  magis- 
trat  de  Quebec,  a  pi  is  une  action  en  dommages  contre  les  appelants. — JugS:  Que 
les  appelants  ont  agi  avec  legdrete  et  sans  cause  raisonnable,  en  portant  c<nitre 
Pintim6  une  accusation  de  parjure,  et  n'ont  pas  le  droit  de  se  plaindre  da 
jugement  qui  les  a  condamnes  &  payer  $100  de  dommages  k  I'intimi^. — ^Q.  B. — 
Beautronc  dit  Major  &  Lalonde,  1  Q.  B.  R.,  p.  208. 

136.  That  it  is  sufficient  to  support  an  action  for  malicious  prosecutioii,  if 
the  prosecutor  (defendant)  while  complaining  that  a  sum  of  money  entrusted  to 
the  accused  (plaintiff^,  a  commission  merchant,  had  not  been  employed  aooord- 
ing  to  instructions  and  that  part  had  been  mis-appropriated,  endeavoured  to 
compound  what  he  pretended  was  a  felony,  by  warning  the  accused  to  settle  to 
save  further  trouble,  and  held  back  the  warrant  for  nineteen  months  after  laying 
the  information  in  order  to  coerce  him  to  settle,  though  the  prosecutor  had 

obtained  a  legal  opinion  that  it  was  a  case  of  felony  and  acted  thereon. — (^  B 

Larocque  &  Willei,  23  L.  C.  J.,  p.  184. 

137.  Que  celui  qui,  sans  raison  et  par  pure  malice,  fait  arr§ter  quelqu'un,  et 
le  fait  emprisonner  temporairement,  sera  condamn6  k  lui  payer  des  dommages. 
($50).— Q.  ^.—Fraser  dtGagnon,  11  R.  L.,  p.  517. 
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138.  Que  des  dommages  peuvent  6tre  reoouvr^s  des  membrea  d'une  80ci6t6 
en  nom  ooUectif,  pour  fausse  arrestation  fiEute  k  la  poursuite  d'un  des  membres 
de  la  80ci6t^. — ^RADnriLLB,  J. — Cowan  vs  Osbom,  12  R  L.,  p.  29. 

139.  Que  daos  une  action  en  dommages  pour  arrestation  ill6gale  le  d6fea- 
dear  ajrant  fait  arrdter  le  demandeur  et  ayant  ensuite  discontinue  sa  poursuite,  le 
d6tendeur  ne  pent  plaider,  pour  justifier  cette  arrestation,  d'autres  faits  que  ceux 
dont  il  se  plaint  dans  la  dSnonciation. — Que  dans  une  action  en  dommages  de  cette 
nature,  le  dSfendeur  ne  pent  demander  lacontrainte  par  corps  centre  le  deman- 
deur pour  le  paiement  de  ses  frais,  dans  le  cas  oil  Taction  serait  d^bout^e. — Tob- 
BAHOB,  J. — Bogue  vs  Brouillet,  M.  L.  R.,  1  S.  C,  p.  470. 

140.  Where  a  mayor,  while  presiding  at  an  election  of  municipal  councillors, 
oommited  a  person  to  prison  for  ten  days,  without  a  hearing,  it  was  held  that 
under  the  circumstances  of  the  case,  there  was  malice  and  he  was  liable  for 
damages ^Q.  B^^Cloutier  A  TrSpanier,  12  Q.  L.  R.,  p.  289. 

141.  Where  a  person  was  discovered  cutting  and  removing  trees  from  the 
Defendant's  lands,  and  the  excuse  given,  namely,  that  he  had  received  permis- 
sion to  remove  dead  trees  from  the  land  of  the  adjoining  proprietor,  and  that  his 
men  had  unwittingly  crossed  the  boundary  line,  was  untrue,  as  he  had  not  received 
any  such  permission,  it  was  held  that  there  was  probable  cause  for  the  arrest. — 
LoRANOBR,  J — Wiseman  vs  McCulloch,  M.  L.  R.,  1  S.  C,  p.  338. 

142.  Where  the  Respondent  converted  to  his  own  use  certain  straw  bought 
by  him  with  money  furnished  to  him  by  the  Appellant  and  intended  for  the 
Appellant's  benefit,  there  was  reasonable  cause  for  his  arrest. — ^Where  a  person 
lays  an  information  before  a  Justice  of  the  Peace,  that  a  crime  has  been  com- 
mitted, for  which  such  Justice  has  general  jurisdiction,  and  the  Justice  grants  a 
warrant  upon  which  the  accused  is  arrested,  but  he  is  afterwards  discharged  upon 
the  ground  that  the  Justice  had  no  authority  in  that  special  case,  the  complainant, 
if  he  had  nrobable  cause,  is  not  liable  for  damages  for  illegal  arrest  and  impris- 
onment—Q.  B.-~Copeland  &  Leclerc,  M.  L.  R.  2  Q.  B.,  p.  365.— C.  R.— 5  L.  N., 
p.  340. 

143.  Que  le  propri6taire  d'une  maisjn  ne  pent  Stre  condamn^  a  des  dom- 
mages parcequ'il  aurait  arrdt^  un  enfant  qui  aurait  brisS  une  des  vitres  de  cette 
maison  quand  mSme  la  preuve  constaterait  que  cet  enfant  ne  Ta  pas  fait  mali- 
cieusement,  mab  qu'il  a  fait  oe  dommage  en  jouant  avec  les  autres  enfants. — 
HATmEV,  J — David  vs  Lepage j  15  R.  L.,  p.  454. 

144.  Que  la  partie  poursuivie  pour  dommanes  resultant  d'une  d^nonciation 
calomnieuse  pent,  pour  sa  justification,  prouver  qu'elle  a  agi  avec  prudence,  en 
consultant  un  avocat  et  faire  d6clarer  k  Pavocat  sur  quoi  il  s'est  bas^  pour  iui 
donner  Topinion  qu'il  Iui  a  donnSe. — Mathibu,  J. — Black  &  Giber  ion,  16  R.  L., 
p.  22. 

145.  Que  dans  une  poursuite  en  reparation  civile  pour  d6nonciation  calom- 
nieuse, le  demandeur  n'est  tenu  qu'&  faire  la  preuve  du  fait  dommageable,  c'est- 
&-dire  de  la  denonciation  ,  de  Tarrestation  et  de  sa  liberation  et  que  c'est  au  defen- 
deur  k  prouver  les  fiaits  qui  peuvent  lesoustraire^  cette  responsabilite. — ^Mathibu, 
J^Briseite  <t  Boucher ,  31  L.  J.  C,  p.  104. 

146.  The  fact  of  there  having  been  a  committal  of  the  plaintiff  by  the 
police  magistrate  to  the  higher  court  for  trial  coupled  with  the  other  facts  in  the 
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case,  created  «uch  a  presumption  of  probable  case  for  the  arrest  of  the  plaiotiff 
that  her  action  for  damages  was  dismissed. — C.  R — Fin$onnault  &  Sebaaiienf  31 
L.aJ.,p.  167. 

147.  Where  articles  missing  are  found  in  the  possession  of  a  servant  or  other 
person  in  a  position  to  take  them  and  are  not  reasonably  accounted  for,  there  Is 
probable  cause  for  an  arrest  on  a  charge  of  larceny  of  the  person  in  whose  posses- 
sion the  property  is  found.  The  subsequent  acquittal  of  the  accused  raises  no 
presumption  of  absence  of  probable  cause. — ^C,  R — PvMonneauU  vs  SibasHenf  H. 
L.  R.,  3  S.  C.  446. 

148.  The  plaintiff,  who  was  in  partnership  with  the  defendant,  obtained  a 
loan  of  $100  from  E.,  for  which  he  gave  the  ban  of  the  firm,  pretending  that  the 
money  was  required  to  meet  a  note  of  the  firm  and  that  his  partner  was  oat  of 
town,  which  statements  were  both  untrue,  the  money  being  obtained  for  his  pri- 
vate use  aud  his  partner  being  then  out  of  town.  C.  deposed  to  these  facts  before 
the  police  magistrate.  Held  : — In  an  action  for  damages  for  maUcious  criminal 
prosecution,  that  the  defendant  had  reasonable  and  probable  causes  for  having 
the  plaintiff  arrested  on  the  charge  of  obtaining  money  under  false  pretences. — 
Tait,  J Cloran  vs  McCrory,  M.  L.  R,  3  S.  C,  p.  464. 

149.  Appellant,  a  jeweller,  desiring  to  increase  his  business,  obtained 
advances  from  respondent,  a  wholesale  dealer,  and  gave  as  security  a  hypothec 
on  his  property,  on  which  be  declared  there  were  mortgages,  but  he  only  specified 
one  of  a  certain  amount.  There  was  really  another.  Shortly  afterwards,  the 
appellant  became  insolvent  and  the  respondent  arrested  him  on  the  charge  of 
obtaining  money  on  false  pretences. — Held :  That  there  was  probable  cause  for 
the  arrest,  though  it  appeared  that  the  appellant  did  not  intend  fraudulently  to 
conceal  the  mortgage. — Q.  B.--Grothi  &  Saunders^  M.  L.  R,  3  Q.  B.,  p.  208. 

150.  The  Appellant  had  been  in  the  employ  of  the  Respondents  for  several 
years  and  the  latter,  having  reason  to  suspect  that  he  was  acting  dishonestly, 
caused  him  to  be  arrested,  but  the  grand  jury  threw  out  the  bill.  The  Court  held 
the  respondents  had  probable  cause  for  the  proceedings  adopted  and  the  aotion 
for  damages  resulting  there  from  was  dismissed. — ^Q.  B. — Cartier  A  RolUmd,  32 
L.  C.  J.,  p.  31. 

Damafires  to  Real  Estate  : — 151.  A  Railway  Company  is  responsible  for 
damages  suffered  by  a  party  in  consequence  of  the  cutting  of  certain  ditches  by  the 
company  in  the  building  of  their  road,  which  line  ditches  served  to  carry  avray 
the  waters,  the  surplus  waters  being  thereby  made  to  flow  into  a  water  course 
upon  the  land  of  the  plaintiff,  which  land,  in  consequence  of  the  insufllcienoy  of 
the  water  course  to  carry  off  such  surplus  waters,  was  innundated.  In  sudh  case 
the  rule  of  law  which  says  "  that  he  who  in  the  construction  of  any  work  upon 
<<  his  property  uses  his  right  without  violating  any  law  or  usage  or  title  or  con- 
<*  trary  possession,  is  not  held  for  the  damages  resulting  therefrom,"  is  not  ap- 
plicable.-*.Q.  B Grand  Trunk  Ry,  &  Uix>Ule,  14  L.  C.  R.,  p.  469. 

152.  Every  proprietor  is  answerable  in  damages  to  his  neighbour  for  an 
injury  which  he  occasions  to  the  property  of  the  latter  by  the  improper  use  of  his 
own,  and  for  such  injury  an  action  in  factum  will  lie. — £[.  ^^-^D^ Eetimawoille  vs 
T€tu,  2  R  de  L.,  p.  469. 
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153.  An  action  in  factum  can  be  maintained  where  a  building  erected  on 
the  property  of  another  ia  a  nuisance  to  his  neighbour,  whether  it  be  occasioned 

by  the  building  itself,  or  by  the  use  to  which  it  is  applied. — E.  B C6t6v8  Measam, 

2  R.  de  L.,  p.  469. 

154.  An  action  of  damages  will  lie  against  the  proprietor  of  an  establishment 
such  as  a  ham-curing  flEMstory,  for  the  diminution  of  rent  sustained  by  an  adjacent 
proprietor,  in  consequence  of  ofifensive  odours  from  the  factory  and  the  general 
duuracter  of  unhealthiness  which  was  attached  to  his  property  ;  and  this  not- 
withstanding the  fact  that  the  factory  was  established  prior  to  the  construction 
of  the  houses  injured. — Q.  B St-Charles  S  Douirej  18  L.  J.  C,  p.  253. 

155.  In  this  case,  the  City  of  Montreal  was  held  liable  for  damages  caused 
ftom  the  flow  of  water,  by  a  change  in  the  leyelof  a  street,  made  or  permitted  by 
the  City.— Q.  B.— GVcnicr  <£r  City  of  Montreal,  3  L.  N.,  p.  51.— Johnson,  J. — 21  L. 
C.  J.,  p.  215.— Confirmed  in  Peivt  Council. — R.  A.  C,  p.  1034. 

156.  The  damage  caused  to  adjoining  proprietors  by  the  alteration,  by  the  City 
Conncil  of  the  level  of  a  roadway  in  the  City  of  Montreal,  gives  rise  to  an  action  of 
indemnity  against  the  City.— Q.  B— Jforrwon  <fe  Mayor  of  ifon^rcai,  4  L.N.,  p.  25. 

157.  A  street  tramway  car  company  must  exercise  the  right  of  constructing 
its  line  in  such  a  manner,  as  to  inconvenience  and  damage  the  proprietors  of  pro- 
perty ac^acent  to  its  route,  as  little  as  possible. — Q.  B. — Ross  <t  La  Compagnie 
des  Chars  Urbains  db  les  Syndics  des  Chemins  d  B arrive  de  Montreal,  10  R.  L.,  p. 
27,  2  L.  N.,  p.  338. 

158.  The  owner  of  property  in  a  street  has  no  recourse  against  the  civic 
corporation  for  damages  done  to  his  property  by  works  done  in  the  street  by  a 
Railway  Company  authorized  by  law  to  do  such  work?,  his  recourse,  if  any,  being 
againat  the  company  and  not  against  the  corporation,  which  has  no  control  over 
the  company. — Q.  B. — Corporation  de  la  Cii4 des  TroisRivihres  d:  Lambert,  10  R. 
L.,  p.  441. 

159.  That  to  maintain  an  action  of  damages  against  a  Railway  Company, 
because  of  the  running  of  the  Railway  over  a  public  highway  acyoining  the 
reeidence  of  the  Plaintiff,  and,  as  alleged,  obstruction  of  his  ingress  and  egress 
thereto  and  from,  it  is  necessary  for  the  Plaintiff  to  prove  that  immediate  access 
to  his  property  was  affected,  and  that  he  had  sustained  damage  particular  to 
faimBelf  and  differing  in  kind  from  and  beyond  that  of  the  rest  of  the  public. — 
BuoHAKAN,  J. — BrodeurvM  Corporation  of  the  Village  of  Rox  ton  Falls,  11  R.  L., 
p.  447. 

160.  Que  pour  maintenir  une  action  en  dommages  centre  celui  qui  construit, 
avec  la  permission  de  la  legislature,  un  pont  sur  une  riviere  en  Canada,  le  pro- 
pri6talre  riverain  doit  prouver  que  cette  construction  gSne  &  Tacc^s  de  sa  pre- 
prints. Que,  partant,  d'aprds  la  loi  en  Canada,  il  est  n^cessaire  pour  reussir  en 
son  action,  que  le  demandeur  prouve  des  dommages  actuels  et  speciaux. — Privt 
CouNOiL. — Bell  A  Corporation  de  Qu^ec,  5  App.  Cas.,  p.  84,  7  Q.  L.  R.,  p.  103. 

161.  Qu'une  compagnie  de  chemin  de  fer  qui,  par  ses  travaux  de  terrasse- 
ment,  emp^he  F^coulement  des  eauz  d^une  propria t6  que  longe  son  chemin,  sera 
responsable  des  dommages  ainsi  causes  par  Teau  k  cette  propriety. — Q.  B. — 
Orand  Trunk  Railway  Co.  &  Landry,  11  R.  L.,  p.  590. 

162.  Que  celui  qui  a  obtenu  de  son  voisin  la  permission  de  joindre  tempo- 
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rairement  un  tuyau  d'^goiit  du  dit  voisin,  devra  enlevercet  ^goCkt  lorsqu'il  en  sen 
requis  par  lui,  et  s'il  refuse  de  ce  faire,  le  voisin  pourra  le  faire  enlever  et  reoou- 
vrerdes  damages. — C.  R — Dectcon  vs  Grace,  11  R.  L.,  p.  491. 

163.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  des  dommages 
soufferts  par  un  individu  en  raison  de  ce  que,  par  la  construction  de  son  chemin, 
elle  a  n6glig6  de  faire  les  travaux  nScessaires  pour  6goutter  des  projpri^tes  qoiont 
6t6  inond^es  par  le  fait  des  dits  travaux.  ~Q.  B. — Ckinadian  Pacific  Railway  Com- 
pany is  Ficheiie,  31  L.  C.  J.,  p.  36. 

164.  Qu'ime  corporation  municipale  qui  fait  illSgalement  fermeret  obstraer 
un  chemin  municipal  et  public,  existant  depuis  au-deU  de  vingt  ane,  et  qui  sert 
de  chemin  de  front  d'une  concession,  sera  responsable  vis-&-vis  d*im  propri6taire 
le  long  de  ce  chemin,  des  dommages  qui  r^sultent  de  cette  fermeture. — Q.  B. — 
Corporation  de  la  Partie  Sud  du  Canton  ^Irlande  dt  Corporation  du  Canton  de 
Colerain  <k  LarocTielle,  13  R.  L.,  p.  696. 

165.  Que  dans  une  action  pour  dommage  oaus6  k  Pimmeuble  dont  le  deman- 
deur  alldgue  3tre  en  possession  i  titre  de  proprietaire,  la  preuve  de  sa  possession 
d'au-del4  d'an  et  jour  suffit  pour  appuyer  son  action. — Que  dans  une  aotion  en 
donunage  pour  avoir  coup6  du  bois  sur  im  immeuble,  non-seulement  la  valeur  du 
bois,  mais  le  dommage  caus6  k  I'immeuble  doit  dtre  pris  en  consideration. — 
Mathibu,  J. — Robillardvs  Tremblay,  11  R.  L.,  p.  465. 

166.  Que  le  flEut  de  placer  en  amont  d'une  6cluse,  des  billots  sur  la  glaoe  de 
la  rividre,  en  amoncellement  de  plusieurs  rangs  d'6paisseur,  constitue  une  faate 
compensable  en  dommages-intSr^ts,  quand  tel  fait  a  6t6  la  cause  que  la  glace  a 
6t6  enfonc6e,  I'eau  refoul6e,  la  nature  et  T^poque  de  la  d^b&cle  chang^es,  et  que 
la  d6b&cle  elle-mdme  a,  par  suite,  6t6  rendue  plus  rapide  et  plus  dangereuse,  au 

point  de  renverser  P^cluse  et  de  briser  les  quais  construits Q.  B.^King  S  Quel- 

lette,  14  R.  L.,p.  331. 

167.  Que  lorsque  la  Cit6  de  Montreal  est  en  possession  de  canaux  d'^gouts, 
quand  m^me  ces  4gouts  n'auraient  pas  ^t6  construits  par  elle  mSme,  elle  est  tenae 
en  loi  de  les  entretenir  en  bon  6tat,  et  elle  est  responsable  des  dommages  que 
pent  causer  leur  mauvais  etat  4  ceux  qui  s'en  servent ;  en  cela  ses  pouvoirs  ne 
sont  pas  l^gislatifs,  et  elle  ne  pent  pr^tendre  qu^elle  n*est  tenue  k  cet  entretien 
que  suivant  ses  ressources  pecuniaires  et  qu'il  est  laiss^  k  sa  discretion. — Moussbau 
J Leduc  V8  Cit6de  Montreal,  M.  L.  R.,  1  S.  C,  p.  300. 

168.  Qu'une  corporation  mimicipale  est  responsable  du  dommage  qu'elle  cau> 
se  II  un  proprietaire  sur  une  rue,  dont  elle  change  le  niveau. — MATHiBCTy  J. — 
Turgeon  vs  City  of  Montreal,  M.  L.  R,  1  S.  C,  p.  111. 

169.  That  in  the  case  submitted  the  Plain  tiff  was  not  entitled  to  damages  by 
reason  of  the  raising  of  the  level  of  the  sidewalk,  no  damage  having  been  suffered 
by  the  Plaintiff  in  consequence  of  the  change. — C.  K^-^Boudreau  ve  Corporation 
of  Sherbrooke,  M.  L.  R.,  2  S.  C,  p.  188. 

170.  Qu'une  corparation  municipale  qui,  en  vertu  d'une  autorisation  de  la 
Legislature,  permet  Teievation  d'une  rue,  ne  sera  responsable  que  des  dommages 
resultant  de  la  depredation  en  valeur  des  proprietees  affectees  par  ce  changexnent 
de  niveau,  et  qu^elle  n'est  pas  tenue  d'eiever  les  batisses  dans  la  mSme  propor- 
tion que  la  rue.— Mathieu,  J. — Bronsdon  ve  Citide  Montr6al,  12  R.  L.,  p.  610, 

171.  In  the  case  of  an  offensive  smell  arising  from  a  drain  into  which  the 
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Defendant  discharged  water  from  his  tannery,  under  the  circumstances  disclosed 
in  this  case,  the  Defendant  was  not  liable  for  damages. — Q.  B. — Mc  Gibbon  &  B6- 
(2arc^30L.G.J.,p.282. 

172.  That  where  the  proprietor  of  a  tannery,  for  the  purpose  of  his  industry, 
makes  such  use  of  a  private  water-course  as  to  render  the  water  unfit  for  domestic 
purposes  and  dangerous  to  health,  and  to  deprive  the  proprietors  of  land  border- 
ing on  said  stream,  of  the  use  and  enjoyment  of  same,  damages  will  be  be  granted 

against  him  and  also  an  injunction  against  such  use  of  stream.— Johnson,  J 

Weir  V8  Claude  M.  L.  R.,  2  S.  C,  p.  326, 31  L.  C.  J.,  p.  39.  (Reversed  in  Appeal,  32 
L.C.  J.,  p.  213,  but  carried  to  the  Supreme  Court.). 

173.  Qu'en  vertu  de  la  section  46  de  TActe  des  chemins  de  fer  S.  R6v.  C, 
toute  compagnie  de  chemin  de  fer  doit  payer  des  dommages  resultant  de  son  droit 
de  mettre  des  cldtures  paraneiges  sur  les  terrains  situSs  lelong  de  sa  vole  ou  ligne 
de  chemin  de  fer,  lorsque  ces  donmiages  diminuent  la  valeur  de  ces  terrains,  et 
que  ces  donmiages  sont  des  dommages  r6els  k  la  propria t6  et  que  le  propria taire, 
m^me  non  en  possession  actuelle,  pent  prendre  Faction  pour  rSolamer  ces  dom- 
mages.— ^Tasoherbau,  J. — Sanche  vs  Canadian  Pacific  By.,  16  R.  L.  p.  296. 

Damages  arising  from  acts  of  Publio  offloials  :— .174.  A  priest  who 
solemnizes  the  marriage  of  a  minor,  without  the  consent  of  her  parents,  is  liable 
in  damages  to  the  parties  whose  authority,  has  thu^  been  disowned  and  such 
action  is  maintainable  without  a  previous  suit  to  set  aside  the  marriage. — Q.  B — 
Larocque  di  Michon,  8  L.  C.  R,  p.  222. 

175.  A  registrar  is  responsible  for  damages  or  loss  caused  by  his  neglect  to 
enregister  a  mortgage  or  by  a  certificate  given  by  him  wherein  an  omission  occurs , 
from  the  effect  of  which  a  purchaser  in  good  faith  is  troubled  in  his  possession.  An 
action  in  such  case  must  be  one  en  garaniie,  the  register  being  the  gar  ant  of  the 
party  to  whom  he  has  directly  caused  damage. — ^Q.  B. — Moniizambert  d:  Talbot, 
10  L.  C.  R,  p.  269. 

176.  Justices  of  the  peace  are  liable  in  damages  for  illegal  and  malicious  com- 
mitment,  made  without  previous  examination  of  witnesses  before  them  in  the 
presence  of  the  accused. — C.  R. — Lacombe  vs  Sainie  Marie,  15  L.  C.  J.,  p.  276. 

177.  That  the  prothonotary  is  not  liable  for  the  damages  caused  by  the 
illegal  issue  of  a  writ  of  saisie-arrit  before  judgment,  unless  it  be  proved  that  he 
acted  in  bad  fedth  or  without  reasonable  or  probable  cause — Q.  B. — McLennan 
S  Hubert,  22  L.  C.  J.,  p.  294. 

178.  Qu'il  n'y  a  pas  de  recours  centre  le  protonotaire  qui,  sans  malice,  donne 
an  bref  d*ex6cution  pour  les  frais  sur  un  incident  de  la  procedure,  au  procureur 
auquel  ila  ont  6t6  accord^s  par  distraction. — C.R. — Pacaud  vs  Barwis,  12  Q.  L.  R, 
p.  99. 

179.  Que  celui  k  qui  une  omission  dans  un  certificat  de  rigistrateur  d'hypo- 
th<^ues  a  fait  subir  une  perte,  n*a  pas  de  recours  contre  le  rigistrateur  que  pour 
ce  qu'n  n'a  pas  pu  recouvrer  aprds  avoir  exerc6  tous  les  recours  personnels  et 
hypoth^caires  que  lui  donne  la  loi.  Les  r^gistrateurs  sont  des  officiers  publics  qui 
ont  A  droit  d'on  avis  d'un  moisde  la  poursuite  pour  dommages  causes  par  des  omis- 
siorus  dans  les  certificats  qu'ils  donnent. — ^C  R — Orenier  ve  Rouleau,  8  Q.  L.  R., 
p.  323. 
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180.  A  registrar  is  responsible  to  the  oreditor  for  the  damage  caused  by  the 
omission  of  a  hypothec  in  his  certificate  furnished  to  the  sheriff,  and  the  creditor 
may  proceed  against  the  registrar  to  recover  the  amount,  with  interest,  without 
showing  that  the  debtor  and  others  liable  are  insolvent. — ^Q.  B. — Trust  k  Loan 
Company  of  Canada  &  Dupras,  3  L.  N.,  p.  332. 

181.  Que  Fhuissier  porteur  d'un  bref  de  saisie-gagerie,  qui  signifie  d'abord 
une  copie  du  bref  au  locataire  et  qui  neva  ensuitesaisir  queplusieurs  jours  aprte, 
est  responsable  en  dommages  au  demandeur  pour  les  effets  que  le  locataire  a, 
dans  I'intervalle  de  la  signification  ^  la  saisie,  enlev^s  de  sur  les  lieuz  lou^s  et 
ainsi  soustraits  au  privildge  du  demandeur — C.  K., — Michon  vs  Venne,  M.  L.  It| 
2  S.  C,  p.  367. 

182.  Que  rhuissier  qui  saisit  les  effets  mobiliers  entre  les  mains  d'un  tiers, 
sans  son  consentement,  comme  appartenant  au  d^fendeur,  sera,  sur  la  poursuite 
de  ce  tiers,  condamn6  k  lui  payer  la  valeur  (C.  C,  p.  553.) — Q.  B. — Flagg  & 
Vaughan,  12  R.  L.,  p.  461. 

183.  Qu'une  personne  dont  les  meubles  sont  saisis  erron^ment  en  yertu 
d'un  bref  d'ez6cution,  I'huissier  ayant  pris  une  personne  de  m§me  nom  pour  une 
autre,  a  droit  k  des  dommages  exemplaires,  fiz^s  dans  Tespdce  &  $15.00  ;  le  sai- 
sissant  6tant  dans  ce  cas  responsable  de  Terreur  de  Thuissier. — ^Taschbrbau,  J — 
Lalonde  vs  Bessette^  M.  L.  R.,  4  S.  C,  p.  39. 

184.  Que  lavente  des  effets  d^clar^s  insaisissables  par  la  loiest  ill^gale, 
quand  m^me  il  n'y  aurait  eu,  avant  la  vente,  aucune  opposition  ou  intervention 
et  le  d^biteur  a  un  recours  en  dommages  centre  le  cr^ancier  qui  les  a  sai8is_ 
Buchanan,  J — Lemoine  vs  Oirouxj  9  L.  N.,  p.  147. 

185.  L'officier  public  dont  la  conduite  rSvdle  mauvaise  foi  dans  Peztoition 
des  devoirs  de  sa  charge,  n  a  pas  droit  k  un  mois  d'avis  avant  Finstitution  de 
Taction  en  dommages.  Le  fait  de  priver  ill^galement  une  personne  de  Tezercice 
de  son  droit  d*61ecteur  municipal,  donne  droit  k  un  recours  en  dommages  int6- 
rSts. — Angers,  J — Benatchez  vs  Hamond,  7  Q.  L.  R.,  p.  25, 4  L.  N.  p.  191. 

Damasres  arising  from  Oivil  Suits  : — 186.  Une  corporation  peut  Sire 
recherchSe  en  dommages  pour  saisie  ill^gale  des  meubles  d'un  contribuable — 
C.  R. — Blain  vs  Corporation  de  Granhy^  5  R.  L.,  p,  1 80. 

187.  Celui  qui  diffame  une  des  parties  par  des  Ventures  au  dossier,  sans 
cause  probable,  sera  passible  de  dommages. — ^Q.  B. — Pacaud  &  Price,  15  L.  J.  C. 
p.  281. 

188.  That  the  prothonotary  is  not  liable  for  the  damages  caused  by  the 
illegal  issue  of  a  writ  of  saisie-arrH  before  judgment  unless  it  be  proved  that  he 
acted  in  bad  faith  or  without  reasonable  and  probable  cause. — ^Q.  B. — McLennan 
&  Hubert,  22  L.  C.  J.,  p.  294. 

1 89.  See  also  C.  K^Pacaud  vs  Banois,  12  Q.  L.  R.,  p.  99,  cited  at  n.  178  ante. 

190.  That  where  a  writ  of  attachment  before  judgment  is  improvidently 
sued  out,  the  party  whose  effects  are  seized  has  a  right  to  recover  damages,  the 
amount  of  which  wiU  vary  according  to  whether  there  is  malice  or  not.— JoHKsoiTy 
J. — Watson  vs  Thompson,  24  L.  C.  J.,  p.  129. 

191.  That  although  an  affidavit  may  be  sufficient  to  sustain  a  capias^  yet 
this  will  not  alone  justify  an  action  of  damages  for  fabe  imprisonment,  unless 
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want  of  probable  cause  and  malice  are  shown. — Q.  B. — Shaw  is  McKenzief  1  Q.  B. 
R.,  p.  25. 

192.  Damages  lie  for  maliciously  instituted  civil  suits,  and  one  is  not  obliged 
to  wait  until  judgments  are  rendered  in  them  before  bringing  the  action  for 
damages. — C.  R. — Aubin  vs  QuinicUf  29  L.  C.  J.,  p.  156. 

193.  Que  dans  une  poursuite  en  dommages  r6sultantdeproc6d6s  judiciaireS| 
il  &ut  prouver  que  Paction  qui  a  donnS  naissance  aux  dommages  a  6t6  institute 
malicieusement  et  sans  cause  ou  raisons  suffisantes. — 0.  R^—Lahelle  vs  Martin, 
30  L.  C.  J.,  p.  292. 

194.  Qu'une  personne  dont  on  aura  fait  saisir  les  meubles  pour  une  taxe  de 
terrain  qui  avait  6t6  pay^e,  pourra  recouvrer  des  dommages  de  la  partie  qui  Pa 
fait  saisir,  mdme  si  c*est  par  erreur  et  sans  malice  que  la  saisie  a  6man6. — Tob- 
BANOB,  J. — Brault  vs  MarsolaU,  10  R.  L.,  p.  1 1 1. 

195.  Qu'il  y  a  lieu  4  une  action  pour  recouvrer  des  dommages  resultant  de 
poursuites  mal  fondles.— Q.  B — Poutr6  <k  Lazure,  12  R.  L.,  p.  465. 

196.  The  sale  of  goods  declared  unseizable  by  law  is  illegal;  and  even  though 
DO  opposition  be  put  in  before  the  sale,  the  debtor  has  his  recourse  in  damages 
against  the  seizing  creditor. — Buchanan,  J. — Lemoine  vs  Oiroux,  9  L.  N.,  p.  147. 

197.  Que  Phuissier  qui  saisit  les  eitets  mobiliers  entre  les  mains  d'un  tiers, 
sans  son  consentement,  comme  appartenant  au  dSfendeur,  sera,  sur  la  poursuite 
de  ce  tiers,  propri^taire  de  ces  effets,  condamn6  i  lui  en  payer  la  valeur  (C.C.P., 
553.) — Q.  B.—Flagg  &  Vaughan,  12  R.  L.,  p.  461. 

198.  Qu'il  n'y  a  pas  droit  d'action  en  dommages  contre  une  personne  qui 
&it  saisir-gager  les  biensmeubles  de  son  locataire,  lorsque  cette  action  est  rap- 
port^e  en  Cour  et  n*est  d^bout^e  que  parce  que  le  saisissant  n*a  pu  alors  prouver 
qu*il  avait,  avant  Paction,  fait  une  demande  de  paiement,  mais,  qu'en  defense  k 

Paction  en  dommages,  il  6tablit  que  telle  demande  avait  r6ellement  ^t6  faite 

Gill,  J SouUihres  vs  de  Repentigny,  M.  L.  R,  2  S.  C,  p.  415. 

199.  Que  la  continuation  de  son  commerce  par  un  marchand  insolvable, 
apr^B  refiis  de  s'arranger  avec  ses  cr6anciers  et  de  leur  faire  cession,  ^tant,  aussi 
bien  que  sa  cache  de  ses  biens  avec  intention  de  frauder  ses  cr^anciers,  une  cause 
legale  d*6manation  de  saisie-arrSt  avant  jugement,  le  d^fendeur  n*apas  de  recours 
en  dommages  pour  PSmanation  de  la  saisie-arrSt  fond6e  sur  ces  deux  moyens, 
qu'en  all^guant  et  prouvant  la  fausset^  des  deux. — Que  lorsque  les  dommages 
8ont  reclames  comme  resultant  de  la  fausset6  de  Pall6gation  de  cache  par  le  d6bi- 
tear  de  ses  biens,  avec  intention  de  frauder,  et  s6par6ment  de  la  saisie,  la  defi- 
nition des  futs  dontle  jury  est  appel6  k  s'enqu^rir,  doit  comprendre  Pune  et  Pau- 
tre  8p6cialement.^— C.  R — Drolet  vs  Oameau,  10  Q.  L.  R.,  p.  139. 

200.  Qu'il  y  a  un  recours  pour  dommages  r6els  et  exemplaires  en  faveur 
d'une  personne  dont  les  biens-meubles  sont,  sans  droit,  saisis  et  gag6s,  contre 
celle  qui  a  £edt  ^maner  cette  saisie  gagerie  et  qui  ne  Pa  pas  rapport^e  en  Ck)ur.-. 
Papikbau,  J.—Brouillet  vs  Clarke,  M.  L.  R.,  2  S.  C,  p.  417. 

201.  Qu'une  personne  dont  les  biens  sont  saisisarret6s  avant  jugement  par 
on  cr6ancier,  sans  cause  raisonnable  et  probable,  pent,  dans  la  mSme  action,  r6cla- 
mer  des  dommages  par  demande  incidente,  et  opposer  a  Paction  un  plaidoyer  de 
compensation  b&s6  sur  les  dommages  par  lui  r6clam6s  par  sa  demande  incidente. — 
Mathibu,  J^^Furniss  vs  Bleault,  M.  L,  R.,  2  S.  C,  p.  419. 
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202.  Que  sur  une  demande  en  dommages  institute  par  suite  de  ce  que  le 
d6fendeur  a  pris  oontre  le  demandeur  une  saisie-arrdt  avantjugement,  laqaelle 
saisie  a  6t6  plus  tard  annull6e,  le  d6fendeur  doit  Stre  condamn6  k  dee  dommages 
mineurs,  lorsque  le  d^iendeur  a  £Eut  des  actes  qui,  sans  §tre  frauduleuz,  6taient 
de  nature  k  faire  croire  au  d^fendeur  que  le  demandeur  dissipait  et  vendait  see 
biens  en  vue  de  frauder. — ^C.  IBi^—^Emond  va  Chavel,  12  Q.  L.,  R.,  p.  69. 

203.  There  is  no  right  of  action  for  damages  resulting  from  the  issue  of  an 
injunction  or  other  civil  suit,  unless  the  suit  were  instituted  without  probable 
cause,  and  the  fact  that  the  injunction  was  taken  by  a  prite-nom  is  not  evidence 
of  want  of  probable  cause. — ^When  the  annual  report  of  acompany  was  miftleading 
and  seemed  to  show  that  the  assets  had  been  reduced  by  a  large  amount,  there  was 
probable  cause  for  the  issue  of  an  injunction  to  restrain  the  company  from  declaring 
a  dividend,  more  particularly  as  the  company  failed  to  disclose  their  true  position 

when  they  got  notice  before  the  writ  issued. — Johnson,  J Montreal  Street  Ry.  Co, 

V8  Ritchie,  M.  L.  R.,  3  S.  C,  p.  232. 

204.  Qu'il  n*y  a  pas  d'action  en  dommages  oontre  la  partie  qui  fait  ez6cuter 
de  bonne  foi  un  jugement  de  contrainte  par  corps,  quand  meme  ce  jugement 
serait  mal  rendu. — Larue,  J.^Oagnon  vs  Julienj  14  Q.  L.  R.,  p.  5. 

205.  In  this  case  the  court  of  first  instance  dismissed  the  plaintiff's  action 
for  damages  arising  from  his  being  arrested,  as  he  alleged,  without  reasonable  and 
probable  cause,  on  a  capias.  The  Court  of  Review  reversed  this  judgment  and 
awarded  $100  damages,  which  judgment  the  Court  of  Queen's  Bench  confirmed. 
— Q.  B. — Drapeau  dk  Deslauriers,  32  L.  C.  J.,  p.  191. 

Damasres  arising  from  Assaults.  —  206.  A  parent  may  maintain  an 
action  for  tort  in  his  own  name  for  rape  committed  upon  his  minor  child,  a  servanti 
if  he  is  thereby  deprived  of  her  services  and  otherwise  damnified,  and  although 
the  tort  was  a  felony,  the  plaintiff  might  nevertheless  sue  in  damages  without 
first  proceeding  criminally. — ^Tasoherbau,  J Neill  vs  Taylor^  15  L.  C.  R.,  p.  102. 

207.  Where  the  respondent,  not  being  a  guest  of  the  hotel  of  the  appellants, 
made  use  of  the  toilet  room  thereof,  scattered  paper  on  the  floor,  and  was,  in 
consequence,  put  out  of  the  house  by  the  porter  of  the  hotel,  the  Court  of  Queen's 
Bench  refuse  i  to  alter  the  judgment  of  the  Superior  Court,  which  condemned 
the  appellants  to  pay  $15  damages  and  the  full  costs  of  the  action,  for  the  assault 
thus  committed.— Q.  B — Hogan  is  Dorion^  2  Q.  B.  R.,  p.  238. 

208.  In  an  action  for  damages  by  the  father  of  a  minor  for  rape,  where  the 
case  rests  upon  the  unsupported  testimony  of  the  girl,  and  there  is  counter 
evidence  to  the  effect  that  the  girl  is  not  of  irreproachable  character,  the  action 
will  not  be  maintained — ^Tasohbrbau,  J.^Bigonesse  vs  Brunelle^  6  L.  N.,  p.  270. 

209.  A  conviction  before  justices  of  the  peace  for  an  assault  and  batteiy 
may  be  pleaded  in  bar  to  an  action  for  the  recovery  of  damages  for  the  same 
assault. — C.  R. — Pingault  vs  Symmes,  7  L.  N.,  p.  3. 

210.  The  respondent  was  standing  beside  his  cart,  which  was  loaded  with 
wood,  disputing  with  the  appellant  about  it,  when  the  latter  pushed  the  cart 
over,  thereby  so  wounding  the  respondent's  finger,  that  it  had  to  be  amputated. 

Judgment  against  appellant  for  $600  damages. — Q.  B DesUets^  S  OingraSf  10 

R.  L.,  p.  275. 
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211.  Where  there  is  a  right  of  action  for  a  trifling  assault  and  where  no 
material  damage  is  done,  and  the  plaintiff  refuses  all  settlement,  and  begins  and 
then  abandons  a  prosecution  before  a  magistrate,  in  order  to  bring  an  action  of 
damages,  the  Court  will  reduce  damages,  which  have  no  reasonable  measure,  to 
such  a  sum  as  would  be  imposed  as  a  fine  by  a  magistrate,  with  costs  against 
defendant— Q.  B^-.Papineau  &  Taberj  M.  L.  R.,  2  Q.  B.,  p.  107. 

212.  A  city  corporation  is  liable  in  damages  for  assaults  committed  by  its 
senrants,  such  as  policemen,  when  the  assaults  are  approved  and  attempted  to  be 
justified  by  the  corporation.-:- Otfy  of  Montreal  dt  Doolan,  18  L.  C.  J.,  p.  124. 

213.  That  the  City  of  Montreal  is  responsible  for  the  acts  of  the  members  of 
its  police  force  and  they  are  the  agents,  employees  and  priposis  of  the  said  City, 
and  if  members  of  the  said  police  force,  while  in  the  execution  of  their  functions 
as  such,  commit  any  unlawful  or  unauthorized  act,  such  as  assaulting  an  innocent 
onlooker  during  a  mUSe,  they  render  the  said  City  liable  for  the  same. — ^C.  R. — 
Laviolette  vs  Thomas,  31  L.  C.  J.,  p.  197. 

214.  That  the  City  of  Montreal  is  liable  in  damages  for  an  unjmtifiable 
assault  committed  on  a  citizen  by  a  policeman  while  on  duty,  and  that  without 
identifying  such  policeman  by  name  or  number,  it  is  sufficient  to  prove  that  he 
was  one  of  a  squad  wearing  the  policeman's  uniform  and  carrying  the  bdion, — 
Mathibu,  J. — Ouineite  vs  City  of  Montr ealy  M.  L.  R.,  4  S.  C,  p.  69. 

Damaffes.— Misoellcuieous  : — 215.  A  party  setting  fire  upon  land  at  an 
improper  and  unfitting  time  is  by  that  mere  fact  responsible  for  the  loss  thereby 
of  a  threshing  machine  which  had  been  brought  on  his  land  to  thresh  his  grain. — 
Q.  B^-Hynes  <k  McFarlane,  10  L.  C.  R.,  p.  502. 

216.  In  Lower  Canada,  claims  arising  from  torts  are  considered  debts  as  well 
as  those  arising  from  contracts,  and  this  in  conformity  to  the  French  and  Roman 
law. — Smith,  J. — Redpath  vs  Oiddings,  9  L.  C.  J.,  p.  225. 

217  A  corporation  is  liable  for  damages  for  neglect  of  duty,  though  the 
damages  proved  appear  to  have  been  siistained  by  plaintiff  in  consequence  of  his 
own  negligence.— C.  R. — Leeours  vs  Corporation  of  St  Laurent,  1  L.  C.  L.  J. 
p.  106. 

218.  A  person  is  liable  in  damages  for  the  slightest  negligence  in  respect  to 
a  child  of  tender  years,  the  want  of  capacity  in  the  latter  rendering  extreme  care, 
and  watchfulness  necessary. — Badolby,  J. — Beauchamp  vs  Cloran,  1  L.  C.  L.  J., 
p.  121. 

219.  The  power  granted  to  school  commissioners  to  remove  masters  for  mis- 
conduct or  incapacity,  after  mature  deliberation,  does  not  relieve  them  from  lia- 
bility to  damages  if  such  removal  take  place  without  sufficient  causc^^C.  R. — 
Brown  vs  School  Commissioners  of  Laprairie,  1  L.  C.  J.,  p.  40. 

220.  La  presence  des  dSfendeurs,  au  sein  d'une  assembl^e  tumultueuse,  r6- 
sultat  d'un  complot,  les  rend  responsables  des  dommages  causes  par  cette  assem- 
bl^e,  lors  m^me  qu'ils  n'auraient  pas  activement  particip6  dans  les  voies  de  fait. 
— Q.  B. — Nianenisiasa  S:  Aktoirente,  6  L.  C.  J,  p.  367. 

221.  L'employ6  qui  s'engage  conmie  ouvrier  capable  pour  travailler  et  Mre 
des  ouvrages  &  Pentreprise  dans  ime  manufacture,  est  responsable  des  dommages 
faite  aux  mat^riaux  ou  k  partie  des  mat6riaux,  et  il  doit  payer  la  valeur  des  dits 
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mat6riauX|  lorsque  tels  dommages  proviennent  de  sa  faute  ou  de  son  incapaoii6. 
»-Les  offres,  par  les  d^fendeurs;  des  chaussures  endommag^es  dans  tela  oas,  ayeo 
ensemble  un  Equivalent  en  argent,  pour  le  montant  du  salaire  gagn6  sont  des 
offres  suffisantes  et  Tacoeptation  d'icelles  eat  une  admission  et  une  reocmnais- 
sance  par  TemployS  des  vices  de  son  ouvrage  et  du  paiement  de  son  travaiL^ 
Beaudrt,  J. — Dansereau  vs  James,  4  R.  L.,  p.  387. 

222.  Quoiqu'en  g6n6ral  un  homme  ait  le  droit  de  refuser  de  transiger  avec 
un  autre  ou  avec  une  classe  partioulidre  d'hommes  et  qu'en  g6n6ral  un  nombre 
d'bommes  puissent  s'obliger  ensemble  de  ne  pas  travailler  pour  une  personne  en 
particulier,  ou  pour  une  certaine  classe  d'hommes,  ou  suivant  un  certain  prix,  il 
n'est  permis  que  oes  combinaisons  ou  arrangements  s*6tendent  jusqu'i  troabler 
ces  personnes  ou  classes  de  personnes  dans  leurs  propres  aifaires,  et  il  est  ezpres- 
s6ment  d^fendu  de  les  menacer  au  moyen  d'amendes  ou  autres  impositions,  dans 
le  cas  oil  ces  personnes  ou  classes  de  personnes  ne  se  plieraient  pas  aux  exigences 
de  ces  combinaisons  ou  arrangements. — Maokat,  J. — Perrault  vs  Bertrand,  5  R 
L.,  p.  152. 

223.  Le  mari  a  une  action  en  dommages  contre  le  s6ductenrde  sa  fraime.— 
Bouthibb,  J . — Laferrihre  vs  Bibardy,  5  R.  L.,  p.  742. 

224.  In  the  case  submitted  in  an  action  for  damages  for  the  non-execution 
of  a  promise  of  marriage  and  en  cUclaraiion  de  paternity  there  was  sufficient  proof 
of  the  promise  and  that  the  subsequent  misconduct  of  the  Plaintiff  justified  the 
Defendant  in  his  refusal  to  keep  such  promise  and  that  the  proof  was  sufficient  to 
pronounce  the  declaration  de  paiemiiS,  Quid,  Is  it  the  right  of  a  spinster  of  fidl 
age  to  obtain  damages  for  seduction. — Q.  B. — Poissant  d:  Barreiie,  15  L.  C.  R^ 
p.  51. 

225.  Que  le  seul  fait  du  refus  d'ex6cuter  une  promesse  de  manage  ne  peut, 
par  lui-m§me,  motiver  une  condamnation  &  des  dommages  et  int^rSts. — Gabon,  J. 
— Chamberland  vs  Parent,  8  Q.  L.  R.,  p.  299. 

226.  Que  les  dommages  r6clam6s  par  la  fille  s6duite  ne  sont,  &  part  les  fiaia 
de  gesine,  dus  que  pour  TinexEcution  de  la  promesse  da  manage  que  la  sMuotioii 
que  la  seduction  fait  pr^sumer,  et  que  le  concubinage,  pendant  plus  de  trois  aos, 
de  la  fille  avec  son  sEducteur,  et  son  allegation  qu'elle  n'a  c6d6  la  premiere  f<nft 
que  Bur  ses  assurances  qu'il  n'y  avait  pas  de  danger  pour  elle,  et  qu'il  la  marierait 
si  elle  devenait  grosse,  d6truisent  cette  pr^somption,  et  ne  lui  permettent  pas  de 
recouvrer  plus  que  ses  frais  de  gesine — C.  R — Turcotie  vs  Naeki,  7  Q.  L.  E^^ 
p.  230. 

227.  That  damages  for  seduction  can  be  demanded  and  recovered  only 
when  the  seducer  has  accomplished  his  end  by  means  of  &  promise  of  marriage  or 
by  means  of  artifices  or  deceitful  manosuvres. — Wurtblb,  J. — Cameron  vs  SteeU, 
llL.N.,p.234. 

228.  Que  celui  qui  abandonne,  sans  motif  legitime,  un  projet  de  manage, 
pent  dtre  condamn6  &  payer  i  Pautre  partie  des  dommages,  mais  que  ces  dom- 
mages ne  peuvent  inclure  la  perte  des  avantages  que  le  futur  qui  refuse  d'ex6- 
cuter  la  promesse  se  proposait  d*accorder. — Mathibu,  J. — Demers  vs  Hibert,  13 
R.  L.,  p.  466. 

229.  Que  lorsqu'une  fille  mineure,  orpheline,  s'engage,  sans  le  coosente- 
ment  de  son  tuteur,  k  contractor  un  manage,  et  que,  subs^uemment,  regrettant 
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cet  engagement,  elle  demande  &  son  tuteur  de  le  rompre,  Pintervention  de  ce 
dernier  et  son  opposition  an  manage;  sans  autre  raison,  est  legitime,  et  ne  lerend 
pas  responsable  des  d^penses  d'argent  que  le  prStendant  aurait  faites  en  vue  de 
oe  mariage,  ni  des  dommages  qu'il  peut  en  servir.  Que  bien  plus,  le  fait  seul 
d'avoir  d6cid6  oe  manage  sans  le  consentement  du  tuteur  et  d'avoir  oonvoqu6 
un  oonseil  de  famille,  en  ne  lui  en  donnant  avis  que  par  le  notaire,  serait 
soffisant  pour  justifier  le  tuteur  de  s^opposer  4  un  mariage  d6cid6  en  de  pareilles 
oiroonBtances. — ^Mathibu,  J. — Oadbois  vs  Morache,  M.  L.  K.,  3  S.  C,  p.  38. 

230.  The  defendants  are  liable  for  damages  caused  by  water  to  goods  in  the 
plaintifTs  cellar,  the  water  having  entered  by  means  of  a  hole  from  a  service  pipe 
left  open  during  repairs  made  by  the  defendants  to  the  street. — C.  R,^~B€liveau 
vs  Oily  of  Montreal^  6  L.  C.  R.,  p.  487. 

231.  The  Corporation  of  the  City  of  Montreal  is  liable  for  damages  caused 
to  goods  stored  in  a  cellar  forming  part  of  the  premises  leased  to  the  plaintiff,  in 
consequence  of  the  choking  of  a  shaft  in  one  of  the  public  drains  under  the 
charge  of  the  Corporation,  thereby  causing  the  water  to  flow  back  into  the  cellar 
through  a  private  drain.  The  cost  of  hiring  other  storage  for  the  goods  will  be 
included  io  the  damages  awarded  and  is  not  a  damage  too  remote  to  be  recovered. 
— Q.  'B.^City  of  Montreal  &  Mitchell,  14  L.  C.  R,  p.  437. 

232.  The  Corporation  of  Montreal  is  liable  for  damages  occasioned  by  a  mob 
riotously  entering  into  the  house  of  the  plaintiff  in  the  city  and  breaking  wind- 
ows and  furniture  and  spilling  liquor. — Smith,  J. — Carson  vs  City  of  MontrecU,  9 
L.  C.  R.,  p.  403. 

233.  The  Corporation  of  the  City  of  Montreal  is  liable  for  loss  occasioned  by 
the  burning  of  property  within  the  city  by  persons  riotously  assembled  therein. — 
Q.  B. — WaUon  &  City  of  Montreal,  10  L.  C.  R.,  p.  426. 

234.  A  city  corporation  is  liable  for  damage  caused  by  the  overflowing  of 
their  drains,  where  those  drains  have  become  obstructed ;  and  where  packages  of 
bottled  porter  and  ale  are  rendered  unmerchantable,  damages  may  be  claimed, 
although  the  contents  of  the  bottles  are  not  damaged. — ^Mondblet,  J. — Kingan 
vs  City  of  Montreal,  2  L.  C.  J.,  p.  78. 

235.  Le  fait  de  prater  un  masque  k  un  enfant  et  de  lui  foumir  un  accoutre- 
ment grotesque  ne  rend  pas  la  personne  qui  a  prSt6  ce  masque  r€>sponsable  des 
dommages  causes  par  cet  enfant  en  entrant  dansun  h6tel  ety  causant  une  grande 
frayeur  &  une  femme  qui  s'y  trouvait. — C.  R — Lamoureux  vs  Lamoureux,  4  R.  L., 
p.  539. 

236.  The  plaintiff  was  awarded  S50  damages  against  the  defendant,  who  had 
shot  two  of  his,  plaintiff's,  dogs,  whilst  they  were  trespassing  on  his  property. — 
ToBBAKOB,  J. — Trenholm  vs  Mills,  4  L.  N.,  p.  79. 

237.  Le  fait  de  priver  ill6galement  une  personne  de  Pexercice  de  son  droit 
d*61ecteur  municipal,  donne  lieu  k  un  recours  en  dommages  int^rSts  (S25  accor- 
d^es). — Anobbs,  J. — Benatchez  vs  Hamond,  7  Q.  L.  R.,  p.  25,  4  L.  N.,  p.  191. 

238.  Where  the  city  illegally  removed  the  plaintiff's  name  from  the  list  of 

voters,  $30  damages  were  awarded  to  the  plaintiff—DoHERTT,  J Martin  vs  City 

of  Montreal,  6  L.  N.,  p.  23. 

239.  Qu'il  y  a  solidarity  entre  deux  ou  plusieurs  personnes  pour  les  dom- 
mages resultant  d'un  d^lit  commis  coiijointement,  et  que  le  rdglement  fait  par 
I'nn  libdre  les  autres.— Stuart,  J^^Oiroux  vs  Blais,  7  Q.  L.  R.,  p.  309. 
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240.  The  expenses  of  attending  an  auction  sale  for  the  purpose  of  buying 
certain  effects  which  were  advertised  for  sale,  but  were  not  sold,  cannot  be  reoo- 
yered  from  the  assignee  of  the  insolvent  estate  who  had  advertised  them  for  sale. 
— Caron,  J. — Dussauli  vs  BMard,  11  Q.  L.  R.,  p.  69. 

241.  Where  a  carrier  is  presumed  to  know  that  the  goods  which  he  was 
carrying  were  intended  for  immediate  sale,  he  may  be  held  liable  for  the  loss  of 
profits  on  such  sale  arising  from  non-delivery,  but  he  will  not  be  held  liable  for 
the  loss  of  custom,  as  that  is  too  remote^ — ^MoOobd,  J. — Behan  vs  Grand  Trunk 
By.  Co.,  II  Q,  L.  R.,  p.  60. 

242.  Que  le  propria taire  d'un  cheval  infirme  qui  Pa  donn6  en  soini  uneper- 
Sonne  qui  n*est  pas  mar^chal,  pent  refuser  de  le  reprendre  et  en  recouvrer  la 
valeur  de  celui  qui  s'est  charg6  de  le  soigner,  si  ce  dernier  ne  le  gu6rit  pas 
comme  il  Tavait  promis,  mais,  au  contraire,  lui  cause  par  les  remMes  certaines 
blessures  graves,  et  que  la  cour  n'est  pas  tenue  en  ce  cas  de  prendre  en  consid^ 
ration  la  valeur  actuelle  du  cheval  et  de  disposer  du  dit  cheval  par  le  jugement 
— ^GiLL,  J. ^  Levi  V8  Oagnon,  10  R.  L.,  p.  68. 

243.  A  fee  paid  to  Counsel  for  advice  will  not  be  allowed  as  part  of  the 
damages  for  a  breach  of  contract — Q.  B — Cox  &  Tamer,  M.  L.  R.,  2  Q.  B.,  p.  278. 

244.  That  an  action  of  damages  setting  forth  that  a  Bank,  to  which  Plaintiff 
had  transferred  certain  shares  as  collateral  security  for  an  advance,  hod,  without 
right  and  against  the  will  of  the  Plaintiff,  sold  the  said  shares  at  a  third  of  tiieir 
value,  on  purpose  to  injure  the  Plaintiff,  is  not  demurable,  because  the  Plaintiff 

has  not  offered  to  Defendant  the  alternative  to  substitute  other  shares.— Q.  B. 

Oilman  is  Campbell,  M.  L.  R.,  2  Q.  B.,  p. 

245.  That  a  person  who,  knowingly,  permits  the  child  of  another  to  be 
exposed  to  infection  from  a  contagious  disease  (smallpox)  existing  in  her  house, 
is  responsible  for  the  loss  and  damages  thereby  occasioned  to  the  father  of  the 
child. — ^Torrance,  J — O^lineau  vs  Broseard,  M.  L.  R,  2  S.  C,  p.  295. 

246.  A  post  master  is  responsible  for  a  registered  letter  lost  through  his  neglect 
or  that  of  his  minor  son,  employed  by  him  as  his  assistant,  in  leaving  it  in  an 
exposed  place  in  his  office,  contrary  to  the  regulations  of  the  Post  Office  Depart 
ment — ^Dunkin,  J. — Delaporte  vs  Madden,  17  L.  C.  J.,  p.  29. 

247.  Qu'un  maitre  de  poste  qui  retarde  injustement  d'exp^dier  une  lettre, 
i  lui  confine,  et  qui,  lorsque  la  personne  qui  lui  a  remise  cette  lettre,  se  plaint  de 
ce  retard,  lui  reproche  de  vouloir  lui  faire  du  chantage,  et  igoute  qu'elle  avait  be- 
soin  d'argent  et  qu'elle  se  servait  de  faux  pr6textes  pour  en  obtenir,  peut  ^tre 
poursuivi  en  dommages,  et  une  somme  de  $10,  par  lui  offerte,  n'est  pas  suffiisante. 
Jugement  pour  $20. — ^Torranoe,  J. — Char tr and  vs  Archambault,  M.  L.  R.,  2  8.  C, 
p.  427. 

248.  Que,  lorsque  le  gardien  d'un  cheval,  hamais  et  voiture  saisis,  a  plac6 
dans  une  6curie  de  louage,  tels  cheval,  harnais  et  voiture,  le  propri^taire  de  telle 
ecurie  de  louage,  sachant  que  tels  effets  n'appartiennent  pas  au  gardien,  et  qu'il 
causerait  un  certain  tort  k  celui  en  favour  de  qui  est  faitela  saisie,ne  peut  vendre 
tels  cheval,  harnais  et  voiture  et  s*approprier  le  produit  de  la  vente,  en  paiement 
de  la  pension  et  garder  de  tels  effets,  sans  s'exposer  k  des  dommages.  (C.  C.  1487 
&  1711.)— C.  R.— Jforrw  vs  Miller,  M.  L.  R.,  2  S.  C,  p.  476, 14  R.  L.,  p.  659,  31  L. 
C.  J.,  p.  209. 

249.  A  person  who  improvidently  registers  a  claim  against  an  immoveable 
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property,  without  having  a  legal  right  to  do  bo,  is  liable  to  the  registered  owner 
of  Buoh  property,  for  all  damages  caused  by  such  improvident  registration,  and 
the  owner  of  the  property  has  a  right  of  action  to  cause  the  entry  in  the  books  of 
the  registrar  to  be  cancelled.  (C.  C.  2149.)— Jbtt6,  J — DaigneauU  vs  DemerSj  26 
L.  C.  J.,  p.  126,  12  B.  L.,  p.  66. 

250.  Que  le  locataire  qui  prend  possession  d'un  terrain  en  culture,  avant 
Pezpiration  du  bail,  est  responsable  des  dommages  que  ses  animauz  pourront 
causer  &  la  r^colte  du  locataire.  (C.  C.  1653.) — ^Plai»ondon,  J. — Orevier  vs  Blaignier 
at  Jarry,  M.  L.  B.,  2  S.  C,  p.  256. 

251.  A  person  is  liable  in  damages  for  having  induced  another  to  go  across 
the  international  boundary  Une,  and  thereby  causing  him  to  be  arrested  for  an 
alleged  debt,  which  it  appears  did  not  exist..^BR00KS,  J. — Woodwards  vs  Butter- 
field,  6  L.  N.,  p.  228. 

252.  A  person  performing  a  voluntary  and  gratuitous  service,  such  as  the 
collection  of  the  offertory  in  a  church,  will  not  be  permitted  to  make  use  of  his 
office  to  offend  and  humiliate  a  member  of  the  congregation,  and  an  action  of 
damages  will  lie  for  such  offence.  A  wilful  and  marked  omission  to  present  the 
plate  to  the  plaintiff,  a  member  of  the  congregation,  was  held  to  be  an  offence 
for  which  an  action  lay,  and  $5  damages  were  awarded.— Jbtt6,  J. — Lebeau  vs 
Turcot,  7  L.  N.,  p.  259. 

253.  Qu'une  personne  charg6e  de  faire  la  qu^te  dans  une  ^glise  pendant 
Poffice  divin  et  qui  par  premeditation  neglige  de  presenter  Fescarcelle  &  un  pa- 
roissien  de  manidre  d.  attirer  Tattention  de  oeux  qui  sont  dans  reglise,  se  rend 
coupable  vis-4-vis  de  ce  paroissien  d'une  insulte  pour  laquelle  il  est  passible  de 
dommages. — ^C.  R — Primeau  vs  Demers,  M.  L.  R.,  3  S.  C,  p.  88. 

251.  Qu'il  existe  en  notre  droit  ime  action  en  dommages  pour  venger  la 
m^moire  des  ancStres,  et  que  cette  action  peut  dtre  institute  par  Pun  des  h6ri- 
tiers  ou  descendants  seul,  sans  le  concours  des  autres. — Andrew,  J. — Boy  vs 
Turgeon,  12  Q.  L.  R,  p.  186. 

An  English  case  on  same  subject : — See  10  L.  N.,  p.  101. 

255.  That  in  an  action  for  damages  for  breach  of  promise  of  marriage  although 
no  actual  written  promise  of  marriage  is  proved,  the  defendant  with  nevertheless 
he  condemned  in  damages  if  it  appear  from  the  evidence  adduced  that  the  con. 
duct  of  the  defendant  was  such  as  to  give  the  plaintiff  reasonable  cause  to  believe 
that  he  intended  to  marry  her. — C.  R. — Chapman  vs  Scott,  31  L.  C.  J.,  p.  327. 

256.  When,  in  the  plans  of  the  property  of  an  estate  there  was  a  mistake 
made  in  the  width  of  a  street  fronting  certain  lots  and  some  of  these  lots  were 
sold  to  the  plaintiff  according  to  the  erroneous  plan,  and  the  vendors,  when  the 
mistake  was  pointed  out  to  them,  offered  to  cancel  the  sale,  which  offer  the  plain- 
tiff refused,  but  chose  to  adhere  to  his  bargain,  which  was  a  profitable  one  for  him, 
and  afterward  commenced  an  action  for  damages,  founded  upon  the  alleged 
lessened  value  of  the  property  arising  front  its  facing  on  a  narrower  street  than 
the  deed  indicated,  the  court  held  the  action  did  not  lie. — Davidson,  J. — Inglis 
vs  rhillips,  M.  L.  R.,  3  S.  C,  p.  403. 

257.  Que  si  par  inconstance  ou  autrement  celui  qui  avait  promis  de  se  ma- 
rier  change  de  resolution  et  refuse  d'accomplir  sa  promesse,  il  doit  des  dommages- 
int^r&ts  k  Tautre  partie. — ^Tasohbbeau,  J. — Cardinal  vs  Dorice  alias  Doris,  M.  L. 
R,  4  S.  C,  p.  17. 
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258.  Ad  action  of  damages  will  lie  at  oommon  law  for  inyasioii  of  property  in 
artbtic  works  and  is  not  taken  away  by  the  copyright  act  giving  an  action  for 
penalty. — Andrew,  J. — Bernard  vs  BerUmij  14  Q.  L.  R.,  p.  219. 

259.  Qu*4  Poccasion  de  f&tes  ou  r6joui»sances  publiques,  lorsqae  la  cit6  de 
Montreal  permet,  dans  les  endroits  publics,  les  feux  d'artifice,  elle  est  reaponsable 
des  accidents  qu'ils  peuvent  occaaionner,  mdme  dans  le  cas  oil  ces  feux  d'artifioe 
sont  sous  le  contr61e  d^organisateurs  particuliers — LoranobB|  J. — Forget  vs  OiU 
de  MonirMf  M.  L.  B.,  4  S.  C,  p.  77. 

260.  That  reports  made  and  accounts  rendered  by  directors  in  the  oouiBe  of 
their  duty,  though  made  and  issued  to  the  shareholders  only,  as  to  the  state  of 
the  affairs  of  the  Company,  are  considered  the  representations  of  the  Company, 
not  only  to  the  shareholders,  but  to  the  public,  if  they  are  published  and  oircol- 
ated  by  the  authority  of  the  directors  or  a  general  meeting,  and  the  directors  are 
personally  liable  for  injury  caused  to  third  parties  by  false  representations  con- 
tained in  a  report  of  the  directors  to  the  shareholders  but  the  ii\jury  must  be  the 
immediate  and  not  the  remote  consequence  of  the  representation,  and  it  must 
also  appear  that  the  false  representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  such  third  parties,  and  a  shareholder  cannot  claim  damages 
against  such  directors  for  having  been  induced  to  purchase  shares  by  misrepre- 
sentation, if  he  has  continued  to  hold  them  without  objection  long  after  he  had 
knowledge  or  full  means  of  knowledge  of  the  untruth  of  the  representations  on 
which  he  bought  them.— Johnson,  J. — Rhodes  vs  Startles j  22  L.  C.  J.,  p.  113. 

261.  Action  de  dommages  resultant  de  vente  fictlve  et  manosuvres  fraudu- 
leuses  employees  pour  faire  coter  k  la  bourse  des  valeurs  fictives. — Q.  B. — DorUm 
&  Crowley f  30  L.  C.  J.,  p.  65,  4  Q.  B.  R.,  p.  322. 

Measure  of  Damages  : — 262.  In  an  action  against  the  master  of  a 
steamer  for  ii\jury  done  to  the  wharf  by  the  steamer  striking  against  it  when 
making  her  birth,  it  was  held  that,  the  wharf  not  being  in  good  order,  the  rule  of 
two  thirds  new  for  old  might  be  urged  as  a  guide  to  the  discretion  of  the  Court 
in  awarding  damages. — Q.  B. — Harbour  Comtnis.  of  Montreal  6s  Grange^  10  H  C. 
R.,  p.  259. 

263.  In  an  action  for  damages  against  a  Railway  Company  for  unduly  refusing 
to  register  a  transfer  of  shares  during  several  months,  the  true  measure  of  damage 
is  the  difference  between  the  price  of  the  stock  at  the  time  of  such  refusal  and 
the  price  at  the  time  of  the  subsequent  registration  of  the  transfer. — ^Q.  B. — 
Grand  Trunk  Ry,  <fc  Webster^  6  L.  C.  J.,  p.  179. 

264.  In  an  action  of  damages  for  breach  of  an  executory  contract  for  the 
sale  of  hops,  payable  on  delivery,  the  Defendant  having  refused  to  accept  the 
hops  tendered,  the  proper  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market .  price  at  the  time  of  the  refusal  to  perform  the 
contract. — Privy  Council. — Boswell  dt  Kilbomf  6  L.  J.  C,  p.  108,  15  Moore  P.  C- 
Rep.,  p.  109. 

265.  In  estimating  damages  caused  by  the  floors  of  a  building  having  sunk, 
allowance  will  be  made  in  favor  of  the  architect  and  contractors  for  what  the 
work  would  originally  have  cost  had  timber  been  originally  used  of  a  size  and 
quality  sufficient  to  support  the  bridging  joists  and  floors  and  no  allowance  will 
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be  made  to  the  proprietor  for  moneys  paid  by  him  to  his  tenants  for  actual 
expenditure  by  them  in  removing  out  of  the  building  during  the  time  that  the 
necessary  repairs  are  being  made. — Q.  B. — David  k  McDonald^  8  L.  C.  J.,  p.  44, 
14  L.  C.  R.,  p.  31. 

266.  La  douleur  physique  et  morale  peut  aussi  donner  ouverture  k  Taction 
en  reparations  civiles  resultant  d'uae  blessure  corporelle. — Q.  B. — Pelletier  S: 
Bamier,  3  Q.  L.  R,  p.  94. 

267.  In  the  case  of  a  breach  of  contract  to  deliver  possession  of  premises 
leased,  nominal  damages  should  be  awarded  by  the  Court,  although  no  special 
damage  is  proved  to  have  resulted  from  such  breach. — C.  R — Mulcair  vs  Jubin- 
viUe,  23  L.  C.  J.,  p.  165. 

268.  In  the  absence  of  proof  of  malice,  in  the  issuing  of  a  writ  of  attachment 
before  judgment  without  proper  cause,  nominal  damages  and  costs  of  the  lowest 
class  of  Superior  Court  case  will  be  awarded,  but  where  it  is  evident  that  the  party 
sueing  out  the  writ  has  acted  maliciously  then  exemplary  or  vindictive  damages 
will  be  awarded.— Johnson,  J Watson  vs  Thompson,  24  L.  C.  J.,  p.  129. 

269.  The  Court  may  assess  damages,  arising  from  wrongful  and  malicious 

arrest,  under  a  capias,  in  absence  of  any  special  proof  of  damage. — C.  R. Ban- 

natyne  vs  Canada  Paper  Company ,  25  L.  C.  J.,  p.  14. 

270.  Damage  may  be  presumed  from  the  publication  of  a  slander  to  one  or 
more  individuals. — C.  R — Denis  vs  ThSoret,  27  L.  C.  J.,  p.  12. 

271.  In  an  action  for  personal  injury  caused  by  negligence  of  the  Railway 
Company  towards  a  passenger,  the  damages  cannot  be  assessed  according  to  any 
mathematical  calculation,  but  the  jury  ought  to  take  into  account  all  the  circum- 
stances of  the  case,  including  the  income  that  the  Plaintiff  was  earning  before  he 
was  injured,  and  give  reasonable  compensation — English  Court  of  Appeal. — 
Phillips  vs  London  &  South  Western  By.  Co.,  (42  L.  T.  R.,  N.  S.,  6),  3  L.  N.,  p.  214. 

272  In  this  case  the  Court  estimated  the  damages  due  to  the  Plaintiff,  who 
sued  for  the  loss  of  her  husband^s  life  by  and  accident,  by  capitalizing  a  sum,  the 
interest  of  which  would  maintain  her  and  her  five  children,  to  wit :  $6,000. — 
Johnson,  J Byrdvs  Comer  6  L.  N.,  p.  364. 

273.  In  an  action  of  damages,  if  the  amount  awarded  in  the  Court  of  first 
instance  is  not  such  as  to  shock  the  sense  of  justice  and  to  make  it  apparent  that 
there  was  error  or  partiality  on  the  part  of  the  judge,  (the  exercise  of  a  discretion 
on  his  part  being,  in  the  nature  of  the  case,  required),  an  Appelate  Court  will  not 
interfere  with  the  discretion  such  judge  has  exercised  in  determining  the  amount 
of  damages. — Supreme  Court Levi  vs  Beed,  6  S.  C.  R.,  p.  482. 

Similar  decbion. — Supreme  Court. — City  of  Montreal  is  Dame  Ball,  12  S.  C. 
R^  p.  74,  C.  D.,  p.  284. 

274.  Where  a  new  trial  had  been  ordered  by  the  Court  of  Queen's  Bench, 
on  the  ground  alone  of  excessive  damages,  it  was  held  that,  inasmuch  as  there 
had  beed  do  misdirection,  the  judge  having  put  to  the  jury  whether  all  was  done 
which  was  reasonable  and  practically  possible  under  the  circumstances  of  the 
case  and  inasmuch  as  the  damages  were  not  of  such  an  excessive  character  as  to 
show  that  the  jury  had  been  either  influenced  by  improper  motives  or  led  into 
error,  there  ought  not  to  be  a  new  trial.— Privy  CouNoiL.-Iram&A;tn  &  South  East- 
em  Railway  Company,  5  App.  Cas.,  p.  532,  3  L.  N.,  p.  162,  R.  A.  C,  p.  970. 
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275.  Under  our  law,  nominal  or  exemplary  damages  may  be  awarded  for 
breaches  of  obligation  where  there  is  no  actual  proof  of  damages. — Q.  B. — Counii/ 
of  Ottawa  <k  Montreal,  Ottawa  and  Occidental  Railway,  28  L.  C.  J.,  p.  29,  M.  L 
R,  1 Q. B.,p.46.-.ConHrmed  in  the  Supebmb  Court.— 14  8  C.  B.,  p.  193,  CD., p.  129. 

276  Que  lorsqu'il  y  a  imprudence  ou  faute  de  la  part  de  la  yiotime  de  Fac- 
oident,  cette  &ute  ne  pent  soustraire  le  maitre  ou  commettant  k  laresponsabilit^ 
qu'il  encourt  par  la  loi ;  mais  cette  faute  de  la  victime  doit  Stre  prise  en  considft* 
ration  lorsqu'il  s'agit  d'6tablir  le  montant  des  dommages.— Mathisu,  J. — St  JeoM 
vs  (He  de  Navigation  du  Richelieu  et  ^Ontario,  11  L.  R.,  p.  381. 

277.  Que  dan3  une  action  en  dommages  contre  une  corporation  municipalef 
pour  r6clamer  des  dommages  resultant  d'un  accident  caus6  par  le  mauvais  6tat 
des  chemins,  la  Cour,  pour  PSvaluation  des  dommages,  prendra  en  consid^radmi 
la  difficult^  de  maintenir  les  chemins  en  bon  ordre,  k  cause  du  mauvais  temps  et 
de  la  saison  de  Fannee. — ^Q.  B. — Corporation  du  Canton  de  Dougla$  S:  Maker,  14 
R.  L.,  p.  45. 

278.  That  in  cases  of  personal  wrongs  the  Court  will  not  interpose  to  grant 
a  new  trial  on  account  of  the  largeness  of  the  damages,  unless  they  are  so  flagrant- 
ly excessive  as  to  afford  internal  evidence  of  the  prejudice  and  partiality  of  the 
jury. — ^C.  R. — Laflamme  ve  Mail  Printing  S:  Publishing  Cb.,  30  L.  C.  J.,  p.  87. — 
Confirmed  in  Appeal,  June  1888. 

279.  Unless  there  be  clear  proof  that  the  Court  below  has  proceeded  upon  a 
principle  entirely  erroneous,  the  judicial  committee  will  not,  upon  a  question  of 
damages,  alter  the  amount  awarded. — ^Privy  Council. — Bank  of  Upper  Canada 
is  Bradshane,  17  L.  C  R.,  p.  273,  1  P.  C.  App.,  p.  479. 

280.  When  Defendants  conduct  was  clearly  reprehensible,  thou^  actual 
damages  may  not  have  been  proved,  sufficient  exemplary  damages  should  be 

allowed  to  give  the  Plaintiff  his  costs — Q.  B Broesoit  k  Turcotte,  20  Lk  C.  J.? 

p.  141. 

281.  An  action  for  damages  was  brought  for  failure  to  deliver  a  quantity  of 
wood  according  to  contract.  The  plaintiff  claimed  large  damages  for  non-delivery 
of  the  wood  in  the  winter,  when  the  price  rose  very  high. — Held,  that  the  damage 
was  to  be  estimated  at  the  time  the  contract  was  broken. — Toesaitob,  J. — 
Laflamme  vs  Legault,  3  R.  C,  p.  72. 

282.  In  an  action  for  damages  for  the  loss  of  a  trunk  the  plaintiff  claimed 
for  his  time  spent  in  enquiring  after  the  trunk. — Held,  that  the  value  of  the  pro- 
perty lost  was  the  only  measure  of  damages. — ^Mbbbdith,  C.  J. — Breton  vs  Grand 
Trunk  Ry,,  2  R.  C,  p.  37. 

283.  The  measure  of  damage  in  the  case  of  breach  of  a  notarial  contract  to 
manufacture  and  deliver  a  carriage  within  a  specified  time,  does  not  include  loss  of 
profit,  by  reason  of  the  non-delivery. — ^C.  R. — Martin  vs  Laieunesse,  18  L.  C  J^ 
p.  188. 

284.  Anguish  of  mind  of  the  widow  of  a  person  kiUed  by  an  accident  may 
be  considered  in  estimating  the  amount  of  damages  to  be  awarded  her  for  the 
death  of  her  husband, — Q.  'B,— Robinson  &  Canadian  Pae\fic  Railway  Co.,  H.  L. 
R.,  2  Q.  B.,p.25 — Reversed  in  Supreme  Court.-.10  L.N.,p.241, 14  S.C.R.,p.l05. 

285.  Where  there  is  a  right  of  action  for  a  trifling  assault  and  where  no 
jmaterial  damage  is  done,  and  the  plaiutiff  refuses  all  settlem^Qti  aad  begins  and 
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ihen  abandons  a  prosecution  before  a  magistratei  in  order  to  bring  an  action  of 
damages,  the  Court  will  reduce  damages  which  have  no  reasonable  measure,  to 
such  a  sum  as  would  be  imposed  as  a  fine  by  a  magistrate,  with  costs  against 
defendant— Q.  B Fa'pintau  is  Tahw^  M.  L.  R,  2  Q.  B.,  p  107. 

286.  In  the  absence  of  special  proof  of  damage  the  defendants,  a  mercan- 
tile agency,  was  condemned  to  pay  $2,000  to  the  plaintiff  for  publishing  fabe 
reports  regarding  the  latter. — Loranobb,  J — Carsley  vs  Bradstreet  Company j  M. 
L.  XL,  2  S.  C,  p.  33.— Confirmed  in  Court  of  Queen's  Bench,— Q.  B.— M.  L.  R.,  3  Q. 
B.,  p.  83. 

287.  The  insufficiency  of  the  damages  awarded  in  a  libel  suit  is  not  a  ground 
for  ordering  a  new  trial  Where  the  jury  have  given  the  plaintiff  some  damages, 
however  insignificant,  the  defendant  cannot  move  that  judgment  be  entered  for 
the  plaintiff  on  such  verdict — ^C.  R — Dixon  vs  Mail  Printing  &  Publishing  Co,, 
M.  L.  R,  1  S.  C,  p.  489. 

288.  Que  Fentrepreneur  qui  se  sort  d'une  machine  d6fectueuse  dans  rez6- 
eution  des  travaux  qu'il  a  entrepris,  est  responsable  des  dommages  qui  sont 
causes  k  ses  employ6s  par  cette  machine ;  mais  que  la  condamnation  auz  dom- 
mages doit  6tre  mitig^e,  si  Temploye  a  commis  une  imprudence,  en  &isant,  pour 
Pentrepreneur,  des  travaux  qui  Texposaient  et  qu'il  n'6tait  pas  charg6  de  faire.— 
Mathibu,  J.0^Daou8i  vs  LaverdurSj  14  R.  L.,  p.  279. 

289.  When  an  employee  in  the  discharge  of  his  duties  has  done  something 
which  the  generality  of  men  would  have  done  under  like  circumstances,  he  is  not 
in  fault,  and  such  conduct  does  not  afford  a  reason  for  reducing  the  amount  of 
the  damages  which  he  is  entitled  to  recover  from  his  employers,  on  the  pretext 
of  contributory  negligence. — C.  R — Cosseite  vs  Leduc,  6  L.  N.,  p.  181. 

290.  Where  a  collision  occured  between  two  vehicles  and  both  drivers  were 
in  fault,  but  it  appeared  that  the  accident  might  neverthless  have  been  averted 
by  ordinary  care  on  the  part  of  one  of  the  drivers,  who  did  not  stop,  when  requested, 
the  latter  was  held  liably  in  mitigated  damages  only. — ^Torranob,  J,^-^Therien  vs 
Morrieef  6  L.  N.,  p.  111. 

291.  Where  the  appellant  was  obliged  to  return  the  respondent  certain 
railway  bonds,  but  was  unable  to  do  so  owing  to  his  having  sold  them,  it  was 
held  that  he  should  be  condemned  to  pay  the  actual  value  thereof  at  the  time 
the  bonds  were  acquired  by  him  and  not  their  par  or  nominal  value. — Q.  B — 
SenScal  vs  Haiton^  M.  L.  R,  1  Q.  B.,  p,  112,  7  L.  N.,  p.  414— Confirmed  in  Privy 
Council. — 10  L.  N.,  p.  50.  (Not  reported  in  App.  Cas.) 

292.  Que  le  vendeur  de  choses  mobili^res  qui  se  reserve  le  droit  de  racheter 
les  choses  vendues,  pendant  un  certain  temps,  pour  un  prix  ddtermin6,  aura, 
oontre  Facheteur,  s^l  lui  offre,  dans  le  d61ai  fix6,  le  montant  convenu,  un  recours 
en  dommage,  si  ce  dernier  les  revend  k  un  tiers,  et  que  la  mesure  de  dommage 
sera  le  prix  re^u  par  le  second  acquSreur. — Q.  B. — McDougall  <k  MeOreevy,  16  R 
L.,p.  l,14Q.L.R,p.  30. 

293.  The  damages  contemplated  by  section  13  of  the  Railway  Act  irespect- 
ing  the  responsibility  of  a  Railway  Company  for  damage  done  to  cattle  through 
neglect  of  the  company  to  fence  its  line)  are  actual  damages,  and  the  expense 
and  trouble  a  proprietor  of  cattle  incurs  in  herding  his  cattle  before  the  accident, 
to  prevent  their  escaping  on  to  the  railway  jine,  on  account  of  absence  of  fences, 
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Measure  of  Damages,  {Continued)  : — 

is  not  a  damage  that  can  be  recovered  from  the  Railway  Company. — Dohertt,  J^ 
Fouchon  V3  Ontario  is  Quebec  By,  Co,,  11  L.  N.,  p.  74. 

294.  That  although  no  special  or  material  damages  be  proved,  yet  if  the 
expressions  complained  of  be  false  and  slanderous  and  in  their  nature  calculated 
to  injure  the  plaintiff's  character  and  she  thereby  suffer  damage  and  be  wounded 
and  injured  in  her  feelings,  the  Court  will  award  damages. — ^Q.  B — Fitzgibbons  & 
WooUeyy  13  Q.  L.  R.,  p.  49. 

295.  That  damages  as  solatium  dolores  may  be  allowed  to  the  adult  children 
of  a  parent  killed  by  an  accident  without  proof  of  special  damage. — Q.  B. — Oitif 
of  Montreal  <k  Labelle,  15  R.  L.,  p.  474 — Papineau,  J — M.  L.  R.,  2  S.  C,  p.  56. 

296.  That  in  estknating  the  amount  of  damages  suffered,  it  is  the  duty  of 
the  Court,  in  a  case  of  libel,  to  take  into  account  the  position  and  standing  of  the 
plaintiff.  That  when  there  has  been  a  long  delay  in  obtaining  judgment  in  such 
cases,  through  no  fault  of  the  plaintiff,  during  which  he  was  prevented  from 
obtaining  justice,  this  is  an  aggravation  of  the  injury  and  the  Court  would  take 

this  into  consideration  in  estimating  the  amount  of  damages  suffered ^Tasohbr- 

bau,  J.— J5rotm  vs  City  of  Montreal^  31  L.  C.  J.,  p.  138. 

297.  Qu'un  jugement  accordant  au  demandeur  $20.00  de  dommages  et  $20.00 
de  frais,  mais  condamnant  le  dit  demandeur  a  payer  au  d^fendeur  la  difference 
des  frais,  c*est-&-dire,  tons  ses  frais  moins  $40.00,  est  erron6  enautant  qu'ild6truit 
virtuellement  Teffet  du  jugement  prononc6  en  faveur  du  demandeur. — C.  R— 
Primeau  &  Demers,  M.  L.  R.,  3  S.  C,  p.  88. 

298.  Que  les  dommages  que  Ton  pent  reclamer  dune  personne  coupable  de 
vol  ou  de  quasi-d^lit  ne  sont  que  ceux  qui  en  r6sultent  directement  et  en  eont 
une  suite  immediate  et  non  pas  ceux  dont  la  faute  n*a  6t§  que  Foccasion  indi- 
recte ^Mathieu,  J. — Kimball  dt  City  of  Montreal,  M.  L.  R,  3  S.  C,  p.  131. 

299.  The  measure  of  damages  for  infrigment  of  a  patent  of  invention  by 
using  a  patented  machine  purchased  of  a  manufacturer  of  the  invention  &nd  not 
the  inventor,  is  not  the  profit  which  the  purchaser  derived  from  the  use  of  the 
patent.  The  true  measure  is  the  loss  suffered  by  the  patentee. — Q.  B. — Pinkerton 
<k  C6U,  M.  L.  R.,  3  Q.  B.,  p.  133. 

300.  Que  dans  le  cas  de  dommages  resultant  de  la  negligence  du  d^fendeor, 
quand  il  n'y  a  pas  de  malice  de  sa  part,  11  n'est  pas  passible  de  dommages-intMt 
exemplaires,  mais  seulementdes  dommages  r^elsque  sa  negligence  auraitcaas^B. 

—Q.  B Stephens  dt  Chauss^,  M.  L.  R.,  3  Q.  B.,  p.  270.— Confirmed  in  Suprbicb 

Court.— 11  L.  N.,  p.  90. 

301.  In  this  case  the  profits  made  by  the  the  Defendants  were  not  a  proper 
measure  of  the  damages  due  for  the  infringement  of  a  patent  and  that^  as  the 
evidence  furnished  no  means  of  accurately  measuring  the  damages,  substantial 

justice  would  be  done  by  awarding  $100.00 ^Q.  B — Collette  dt  Lasnier,  32  L.  C.  J., 

p.  24 Confirmed  in  the  Supreme  Court — 13  S.  C.  R.,  p.  563. 

302.  The  measure  of  damages  sustained  in  the  case  of  violation  of  copyright 
is  the  amount  realized  by  the  party  guilty  of  infringement.- Andrews,  J  ^Bernard 
V8  Bertoni,  14  Q.  L.  R.,  p.  219. 

303.  Qu*en  droit  on  pent  actionner  pour  donmiages-inter^ts  resultant  tant 
du  tourment  moral  que  des  souffrances  corporelles  causes  par  des  voies  de  fiut 
sur  la  personne — Wurtele,  J — Auelair  vs  Bastien,  M.  L.  R.,  4  S.  C,  p.  74. 

See  also  cases  nn.  241  ^  243  ante  and  those  noted  at  C.  C.  1072  et  seq. 
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1054*  He  is  responsible  not  only  for  the  damage  caused  by  his 
own  fault,  but  also  for  that  caused  by  the  fault  of  persons  under  his 
control  and  by  things  which  he  has  under  his  care  ; 

The  father,  or,  after  his  decease,  the  mother  is  responsible  for  the 
damage  caused  by  their  minor  children  ; 

Tutors  are  responsible  in  like  manner  for  their  pupils  ; 

Curators  or  others  having  the  legal  custody  of  insane  persons, 
for  the  damage  done  by  the  latter  ; 

Schoolmasters  and  artisans,  for  the  damage  caused  by  their 
pupils  or  apprentices  while  under  their  care. 

The  responsibility  attfiwhes  in  the  above  cases  only  when  the 
person  subject  to  it  fails  to  establish  that  he  was  unable  to  prevent 
the  act  which  has  caused  the  damage. 

Masters  and  employers  are  responsible  for  the  damage  caused  by 
their  servants  and  workmen  in  the  performance  of  the  work  for 
which  they  axe  employed. — -jf  L.  1,  §  Si  faTnUiafurtumfecisse  dicatur ; 
7, 6,  lib.  47,  tit.  6,  L.  5  ;  Pothier,  06%,  121,  122  ;  Nouv.  Den.,  vo. 
Delit,  §  6,  no  5  ;  4  Zachariee,  p.  24,  note  8  ;  11  Toullier,  260  et  seq.  to 
278,  also  282  et  seq  ;  C.  N*,  1384.  [I.  61.] 

Amen^drnfients  :  As  to  the  liability  incurred  by  the  owners  of  ves- 
sels or  rafts  for  damages  to  person  or  property  by  reason  of  collisions, 
&a,  see  the  Act  intituled  "  An  Act  respecting  the  Navigation  of 
Canadian  Waters."— R.  S.  C,  cap.  79. 

The  Act  intituled  the  Quebec  License  Law  of  1878  and  amend- 
ing Acts  makes  persons  selling  liquor  liable  in  certain  cases  for  the 
acts  of  persons  intoxicated  by  consuming  the  same. — Q.  41  Vict.,  cap. 
3,  ss.  95  et  seq. 

DECISIONS : — Aooidbnts  to  bmplotebs 1.  An  employee  of  a  Bailway  Com- 
pany has  no  action  against  the  Company  for  damages  where  the  injury  is  caused 
by  the  negligence  of  a  fellow  servant,  while  both  are  acting  in  pursuance  of  a 
ccnnmon  emplc^ment. — Monk,  J*,~-JBourdeau  vs  Grand  Trunk  By.  Co,,  2  L.  C.  L. 
J^  p.  186. 

2.  A  servant  has  no  action  of  damages  against  his  employer  for  any  injury 
he  may  sustain  through  the  negligence  of  his  feUow  servants. — ^Badglbt,  J. — 
Fuller  vs.  Grand  Trunk  By.  Co.,  1  L.  C.  L.  J.,  p.  68. 

3.  The  rule  which  makes  a  master  responsible  for  the  negligence  of  his 
servant,  does  not  apply  where  the  servant,  at  the  time,  is  absent  from  service  and 
is  engaged  about  his  own  affairs. — C.  R. — Bellhouse  vs  LavioUtte^  7  L.  K.,  p.  84. 

4.  Le  miutre  est  responsable  &  son  employ^  du  dommage  qui  lui  advient  par 
suite  d*une  installation  vicieuse  des  machines  ou  appareils  de  son  6tablissement 
et  la  oonnaissance  que  Pemploy^  aurait  pu  avoir  du  danger  n*exondre  pas  le 
m^tre. — ^Lorsque  Vemploy^  a  fiut  oe  qu'auraient  fait  la  plupart  des  hommes,  il 
n'est  pas  en  Cetute,  et  il  n'y  a  pas  lieu  &  r6duire  son  indemnity  pour  negligence 
eontributive ^C.  R — Cossette  vs  Leduc,  6  L.  N.,  p.  181. 
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5.  Que  I'ouvrier  bless^  dans  rexSoution  d*UD  travail  qui  ne  devient  dange* 
reux  que  par  rinattention  de  celui  qui  Tex^cute,  n'est  pas  fond6  k  r^clamer  des 
dommages-int^rets  au  maitre  d'atelier  qui  Ten  avait  charg6,  si,  connaissant  depois 
longtemps  toutes  les  precautions  &  prendre,  il  n'a  pu  dtre  victime  de  Tacoident 
que  par  I'effet  de  sa  faute  et  de  son  imprudence — Mathieu,  J. — Sarault  vs  ViaUf 
11  R.  L.,  p.  217. 

6.  Que  Pentrepreneur  qui,  dans  I'ex^cution  des  travaux  qu'il  a  entrepris,  se 
sert  d'une  machine  d^fectueuse,  est  responsable  des  dommages  qui  sont  caus^  i 
ses  employes  par  cette  machine ;  mais  que  la  condamnation  aux  dommages  doit 
^tre  mitig^e,  si  ^employe  a  commis  une  imprudence,  en  faisant,  pour  Pentrepre- 
neur, des  travaux  qui  Pexposait  et  qu'il  n'Staitpas  charge  de  faire. — ^Mathibu,  J.— 
D<iou8t  V8  Laverdure,  14  R.  L.,  p.  279. 

7. — ^An  employee,  whilst  discharging  rails  from  a  steamer,  got  ii^jured. 
Held:  That,  under  the  evidence,  contributory  negligence  was  proved,  and  that 
the  employer  was  not  responsible. — Q.  B. — Desroches  S  Qauthier,  3  Q.  B.  R^  p. 
25,  5  L.  N.  p.  404. 

8.  Where  a  servant  meets  with  an  accident  while  engaged  in  the  ordinuy 
duties  of  his  employment  and  the  accident  is  not  the  result  of  any  fault  or  negli- 
gence on  the  part  of  the  employer  or  of  those  for  whom  he  is  responsible,  the 
servant  or  his  representatives  has  no  right  to  recover  damages  from  the  employer. 
_Q.  B_(7te.  de  Nav.  du  Biehelieu  et  Ontario  &  St.  Jean,  M.  L.  R.,  1  Q.  B.,  p.  252, 
28  L.  C.  J.,  p.  91 Mathibu,  J — 11  R.  L.,  p.  381. 

9.  Que  le  maitre  n'est  responsable  du  dommage  caus^  k  son  employe  que 
lorsque  ce  dommage  est  arrivS  par  sa  faute  ou  son  fait,  soit  par  imprudence,  negli- 
gence ou  inhabilite,  et  que,  dans  cette  cause,  il  n  y  a  aucune  preuve  que  Paccident 
est  arrive,  soit  par  la  faute  ou  le  fait  de  Pappelante. — Q.  B. — St.  Lawrence  Sugar 
Refining  Co.  &  Campbell,  4  Q.  B.  R.,  p.  186,  M.  L.  R,  1  Q.  B.,  p.  290,  29  L.  C.  J., 
p.  174. 

10.  Pendant  que  Pintimd  travaillait  pour  Pappelant  k  d^charger  du  charbon 
du  steamer  <<  Polino,*'  les  appareils  se  sont  rompus  et  ont  bles86  Pintim6  qui 
reclame,  par  son  action,  les  dommages  qui  lui  ont  6t6  causes  par  cet  accident — 
Juai:. — Que  la  preuve  etablit  que  Paccident  est  arriv6  par  Pinsuffisance  des  appa- 
reib  foumis  par  Pappelant  pour  d6charger  le  charbon  du  steamer,  sans  &ute  de 
la  part  de  Pintim6,  et  que  soub  ces  circonstances,  Pappelant  est  responsable  des 
dommages  que  Pintim6  a  soufferts. — Q.  B. — Boss  cfe  Langlois,  4  Q.  B.  R.,  p.  187, 
M.  L.  R,  1  Q.  B.,  p.  280. 

11.  M.,  the  husband  of  the  plain  ti£P,  was  employed  by  the  defendant,  the 
master  of  a  steamship,  to  assist  in  unmooring  the  steamship,  then  lying  at  her 
wharf  in  Montreal,  and  about  to  put  to  sea.  While  M.  was  standing  ready  to  cast 
off  the  stern  hawser  from  the  post,  the  hawser  snapped,  and  M.  was  fatally  ii^'ured. 
— Held : — ^That  the  presumption  was  that  the  rope  was  insufficient  for  the  purpose 
for  which  it  was  being  used,  or  that  the  ship  was  unskilfully  handled,  and,  in 
either  case,  the  master  of  the  ship  was  re8ponsible.i— Q.  B. — Comer  &  Byrd,  If. 
L.R,2Q.  B.,  p.  262. 

12.  An  employer  is  responsible  for  the  damages  suffered  by  an  employee 
through  the  negligence  or  want  of  skill  of  a  fellow  workman.  Anguish  of  mind  of 
the  widow  sueing  for  damages  for  the  loss  of  her  husband,  may  be  considered  in 
eatimating  such  damages. — Q.  B.-~Robin8on  k  Canadian  Pacific  By.  Co.,  M.  L.  R., 
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2  Q.  B.,  p.  25.      (Reveraed  in  Supreme  Court  as  to  the  question  of  solatium  : — 
10  L.  N.,  p.  324, 14  S.  C.  R.,  p.  105.) 

13.  Where  a  brick  fell  and  injured  another  workman,  it  was  held  that,  under 
the  circumstances  of  the  case,  the  contractor  was  responsible. — ^Q.  B. — Evans  S 
MtmetU,  30  L.  C.  J.,  p.  204,  4  Q.  B.  R ,  p.  303,  M.  L,  R.,  2  Q.  B.,  p.  243. 

14.  A  gang  of  men  engaged  by  a  Railway  Company  were  proceeding  ou  a 
construction  train,  to  the  place  where  they  were  about  to  be  employed.  Platform 
cars  were  provided  by  the  Company  for  their  transport,  but  the  men,  of  whom  the 
PlMntifif  was  one,  mounted  upon  a  car  laden  with  lumber,  and  the  lumber  giving 
away,  the  Plaintiff  and  other  men  were  im'ured.  Held :  That  it  was  the  duty 
of  the  Company's  officials  to  have  prevented  the  workmen  from  riding  in 
such  a  dangerous  position,  or,  at  least,  to  have  warned  them  very  clearly  of 
their  peril,  and  the  Company  was  held  responsible  for  the  damages  suffered  by 
the  men.— Q.  B.— Canadian  Pacific  By,  Co,  &  Ooyetie,  30  L.  C.  J.,  p.  207.  M.  L. 
R.,  2  Q.  B.,  p.  310. 

15.  Que  le  maitre  est  responsable  du  damage  caus6  par  son  ouvrier  &  un 
autre  ouvrier  dans  Fex^ution  des  fonctions  auxquelles  il  est  employ^.  Que  par 
suite,  il  est  responsable  du  dommage  caus6  &  un  de  ses  employes,  par  I'^croule- 

ment  d'un  6chafaud  construit  par  un  autre  de  ses  ouvriers,  sur  son  ordre. 

Mathibu,  J—B6langer  ds  Biopel,  M.  L.  R.,  3  S.  C,  p.  198. — Confirmed  by  the 
Court  of  Review,— M.  L.  R.,  3  S.  C,  p.  258. 

16.  The  plaintiff  was  employed  by  the  defendant  in  hoisting  ice  into  the 
abbatoirs  at  Montreal  East  and  the  rope  to  which  was  attached  the  ice-tongs  broke, 
whereby  the  plaintiff's  arm  was  broken.  He  sued  for  damages  and  was  awarded 
$IOO^-C.  IL-^PerrauU  vs  Hinault,  31  L.  C.  J.,  p.  287. 

17.  Que  Pouvrier  bless6  dans  un  travail  dangereux,  mais  dont  les  dangers 
Bont  inh^rents  k  sa  profession,  ne  pent  actionner  I'entrepreneur  en  responsabilit6, 
riaucunefaute  n'est  imputable  &celui-ci. — ^Qu*il  n'y  a  pas  imprudence  k  employer 
cQDune  apprenti  couvreur  un  jeune  homme  de  seize  ans. — Davidson,  J. — havoie 
vs  Drapeau.  31  L.  C.  J.,  p.  331,  M.  L.  R.,  3  S.  C.  p.  304. 

18.  Que  le  joumalier  qui,  en  aidant  &  transporter  des  eiiets  sur  un  camion, 
sous  les  ordres  de  TemployS  d'une  compagnie,  et  qui  est  bless^,  par  suite  de  la 
rupture  du  camion  et  de  la  chute  des  effets  transport's,  a  un  recours  en  domma, 
ge  contre  la  compagnie  qui  faisait  transporter  ces  effets. — Q.  B. — Allan  di  Pratt- 
le R.  li.,  p.  291,  M.  L.  R.,  3  Q.  B.,  p.  7. 

MisoBLLANBous : — 19.  A  proprietor  is  not  responsible  for  damages  caused  to  a 
neighbouring  proprietor  by  explosions  iu  quarrying  carried  on  on  his  property  by 
hiB  tenant. — ^Badolet,  J.^ —  Vannier  vs  LarcheviquCf  2  L.  C.  J.,  p.  220. 

20.  A  party  is  responsible  for  the  negligence  of  his  contractor,  where  he 
himself  retains  control  over  the  contractor  and  over  the  mode  of  work.  The  rela- 
tionship between  them  is  then  similar  to  that  of  master  and  servant. Q.  B. 

Harold  S  Corporation  of  Montreal,  3  L.  C.  L.  J.,  p.  88. 

21.  An  employer  or  parent  is  responsible  for  a  trespass  committed  by  his 
children,  or  by  persons  employed  by  him  or  under  his  control,  where  he  flidls  to 
establish  that  he  was  imable  to  prevent  the  act.— Johnson,  J. — Oravel  vs  Hughes, 
7  1..  N^  p.  32. 

22.  A  shutter  from  an  upper  story  slipped  off  its  hinges  while  the  Defen- 
dant's servant  was  opening  it ;  the  Court  held,  that  although  there  was  no  gross 
ne^ll^pence  on  the  part  of  the  servant,  yet  the  employer  was  responsible  for  the 
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injuries  sustained  by  the  Plaintiff,  in  consequence  of  the  shutter  falling  on  her. — 
Johnson,  J. — Oouleivs  Stafford,  4  L.  N.,  p.  357. 

23.  That  the  parent  is  responsible  for  the  act  of  his  minor  scm,  whether 
done  in  his  presence  or  not. — Q.  K — Lussier  S  Chayeth,  30  L.  C.  J.,  p.  166. 

24.  That  a  tenant  is  not  under  the  control  of  his  landlord,  within  the  meaning 
of  C.  C.  1054,  so  as  to  make  the  landlord  responsible  for  the  negligence  of  the 
tenant  in  the  use  of  the  leased  premises  and  the  proprietor  is  not  responsible  for 
loss  occasioned  by  sparks  from  the  furnace  of  a  chimney  of  a  tannery  erected  and 
leased  by  him,  where  there  is  no  defect  in  the  construction  of  the  furnace. — 
Q.  B.^Dufour  &  Roy,  11  Q,  L.  R.,  p.  192,  8  L.  N.,  p.  75. 

25.  Que  lorsqu'un  fils,  propria taire  d'une  terre,  place  son  pdre,  devenu  vieux 
et  incapable  de  gagner  sa  vie  slla  joumSe,  sur  uno  terre  pour  la  cultiver,  pour  y 
continuer  les  d^frichements  commences,  et  pour  fournir  &  ce  dernier  les  moyens 
de  subsistance,  les  relations  entre  le  fils  et  le  {^re  sont  celles  de  commettant  & 
propose,  et  que  Tincendie  allum6e  imprudemment  par  le  pdre  dans  un  abattis, 
sur  la  terre,  engage,  quant  aux  dommages  caus6s  par  cet  incendie  &  un  voisin,  non 
seulement  la  responsabilitd  du  pdre,  Pauteur  direct  du  quasi-d61it,  mala  ausai 
celle  dufils. — Chaonon,  J. — Lamoihe  v$  Bissonette,  14  R.  L.,  p.  129. 

26.  Des  cldtures  ont  6t6  enlevees  en  1874  et  1875,  par  Donnelly,  qui  avait 
entrepris  de  faire,  k  forfaix,  la  partie  de  Taqueduc  ou  ces  cldtures  se  trouvaient, 
ainsi  que  par  d^autres  personnes.  En  1879,  Pappelant  a  port6  cette  action  pour 
la  valeur  des  cldtures  enlevees  par  Donnelly  et  autres,  centre  la  Cit6  de  Montreal, 
qui  avait  employ^  Donnelly. — Jvot .  Que  la  Cit6  de  Montreal  n'est  pas  respon- 
sable  des  actes  de  Donnelly,  qui  n'6tait  pas  son  pr6po86,  mais  un  entrepreneur 
ordinaire  et  k  forfaix  des  travaux  de  Paqueduc— Q.  B. — Robert  &  La  Cii4  de 
MontrMy  2  Q.  B.  R.,  p.  68. 

27.  The  tenant  of  an  office  in  the  third  story  of  a  building,  in  which  the 
landlord  had  placed  an  elevator  for  the  use  of  his  tenants,  went  towards  the  door 
of  the  elevator  and,  seeing  it  open,  advanced  to  enter,  but  instead  of  putting  his 
foot  on  the  floor  of  the  elevator,  which  was  not  there,  he  fell  into  the  cellar  and 
was  seriously  injured.  The  boy  in  charge,  an  employee  of  the  landlord,  had  left 
the  elevator  with  the  door  open  and  gone  to  hb  lunch,  leaving  a  substitute.  The 
Court  of  first  instance  awarded  $5000  damages  against  the  landlord,  but  the  Court 
of  Queen*s  Bench  reduced  the  amount  to  13000,  which  judgment  the  Supreme 
Court  confirmed,  holding  also  that  although  the  sum  of  $5000  awarded  in  a  case 
like  the  present  could  not  be  said  to  include  vindictive  damages,  the  judgment 
of  the  Court  of  first  instance  could  not  be  restored,  there  being  no  cross-appeaL 
— SupRBMB  Court. — Stephens  <k  Chauss^,  11  L.  N.,  p.  90. — Q.  B. — M.  L.  R.,  3  Q.  B., 
p.  270. 

28.  Where  a  chembt  leaves  his  shop  in  charge  of  an  apprentice  not  qualified 
under  the  Quebec  Pharmacy  Act  of  1885,  sec.  22,  to  mix  prescriptions,  he  is  guilty 
of  faute  and  is  liable  in  damages  towards  a  person  injured  by  an  explosion  of 
chemicals  during  his  absence,  such  explosion  having  resulted  from  the  act  of  the 
apprentice. — Davidson,  J. — Laskey  d;  Lyons,  M.  L.  R.,  4  S.  C,  p.  4. 

See  also  cases  noted  under  various  headings  at  C.  C,  1053. 

1055*  The  owner  of  an  animal  is  responsible  for  the  damage 
caused  by  it,  whether  it  be  under  his  own  care  or  under  that  of  his 
servants,  or  have  strayed  or  escaped  from  it. 
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He  who  is  using  the  animal  is  equally  responsible  while  it  is  in 
his  service.— jf  L.  1,  ^  4, 7  ;  L.  5,  Si  quadrupes  pauperism  ;  Domat, 
liv.  2,  tit.  8,  sec.  2,  in  prindpiOy  et  nn.  4,  5,  et  nn.  8  et  seq.  to  12  ;  C. 
N,  1385.     [I.  61.] 

The  owner  of  a  building  is  responsible  for  the  damage  caused 
by  its  ruin,  where  it  has  happened  from  want  of  repairs  or  from  an 
original  defect  in  its  construction.— -jf  L.  1,  2,  7,  De  damno  inf. ;  Do- 
mat, liv.  2,  tit.  8,  sec  3,  nn.  1  et  seq.;  C.  N.,  1386.     [L  63.] 

DECISIONS  : — 1.  An  action  cPir^ure  lies  for  exciting  a  dog  to  bite  the  plain- 
tifi's  horse,  whereby  the  horse  was  iiyured  and  his  cart  broken. — K.  B. — Davidson 
V9  Cole,  1  R.  de  L.,  p.  503. 

2.  The  proprietor  of  a  hive  of  bees  is  responsible  for  the  death  of  a  horse 
caused  by  stings  of  the  bees. — Magistrate's  Court.^ — Tellier  vs  Fellanif  5  R.  L., 
p.  61. 

3.  In  an  action  for  damages  in  consequence  of  plaintiff  s  child  being  severely 
bitten  by  defendant's  dog  which  was  trained  and  kept  as  a  fighting  dog  and 
saffered  to  run  unmuzzled,  exemplary  damages  will  be  awarded. — Mondblbt,  C. 
J.^Falardeau  vs  Couture,  2  L.  C.  J.,  p.  96. 

4.  Le  propri6taire  d'un  animal  lou6  k  une  personne  qui  n'estpas  son  domes- 
tique,  son  agent  ou  pr6po66  et  qui  conduit  seul  tel  animal,  n'est  pas  responsable 
da  dommage  que  cet  animal  cause,  s'il  n'est  prouv6  que  c'est  par  le  mauvais 
caractdre  de  cet  animal  que  le  dommage  a  6t6  caus6.  La  personne  qui  a  ainsi 
look  un  animal  est  seule  responsable  du  dommage  caus6  par  lui,  si  cet  animal  est 
doux  et  tranquille,  et  si  le  dommage  caus6  Pa  6td  sans  la  faute  ou  la  negligence 
da  propridtaire  ou  des  employes,  et  si  Tanimal  n*6tait  pas  sous  la  garde  du  pro 
pri6taire  ou  des  domestiques.^ — Q.  B. — BHiveau  A  Martineau,  4  R.  L.,  p.  691. — 
Berthelot,  J. — 15  L.  C.  J.,  p.  59.    (But  see  case  n.  15  supra.) 

5.  When  the  defendant  placed  his  horse  in  a  stall  acy'oining  the  stall  in 
which  was  the  plaintiff's  horse,  the  defendant  having  no  right  to  occupy  said 
stall,  and  his  horse  kicked  the  plaintiff's  horse,  so  badly  injuring  it  that  it  had  to 
be  shot,  the  defendant  was  held  liable  in  damages. — ^Tasohbreau,  3^>-^B6ruh6  vs 
Ouellet,  4  L.  N.,  p.  343. 

6.  Que  le  propri6taire  d'un  ^talon,  lorsqu"il  loue  les  services  de  cet  6talon, 
est  tenu  de  prendre  tous  les  soins  ordinaires  pour  6viter  des  dommages,  et  qu'en 
cas  oil  la  jument  servie  meurt  par  la  rupture  du  gros  intestin,  le  propri^taire  de 
P^talon  sera  responsable  du  prix  de  la  jument,  s'il  ne  montre  qu'il  a  pris  tous  les 
soins  et  Tattention  requise. — Dohbrtt  J. — Bergeron  vs  Brassard,  10  R.  L.,  p.  21. 

7.  Le  cheval  et  la  voiture  de  l'intim6  vinrent  se  heurter,  sur  la  voie  publique, 
contre  ceUe  de  I'appelant,  avec  assez  de  violence  pour  que  I'^pouse  de  ce  der- 
nier flit  renvers^e  de  sa  voiture  et  s6v^rement  bless6e.  Jug6  :  Que  la  collision 
est  due  k  la  faute  ou  k  I'imprevoyance  de  I'intim^,  et  que  I'appelant  a  droit  k  des 
dommages. — Q.  B. — Gougeon  &  Contant,  4  Q.  B.  R.,  p.  30. — Johnson,  J.-^  L.  N. 
p.  182. 

8.  Que  le  propriStaire  d'un  cheval  vicieux  ou  difficile  k  conduire,  est  respon- 
sable des  dommages  causes  par  ce  cheval,  aux  personnes  qui  se  trouvent  dans 
une  autre  voiture  allant  dans  la  m^me  direction. — Q.  B. — Mercier  <k  Ouat/j  10  R. 
L.,  p.  598. 
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9.  Where  a  collision  occurred  between  two  vehicles,  and  both  drivers  were 
in  fault,  but  the  accident  might  have  been  averted  by  ordinary  care  on  the  part 
of  one,  who  did  not  stop  when  requested,  the  latter  was  held  liable  in  mitigated 
damages. — Torrance,  J. — Thirien  V8  Morrice,  6  L.  N.,  p.  110. 

10.  When  aii  employee  is  bitten  by  the  ferocious  dog  of  his  master,  which 
is  allowed  by  him  to  go  at  large,  without  any  provocation  by  the  employee,  the 
master  is  liable  in  damages,  notwithstanding  that  such  employee  had  been 
warned  of  the  disposition  of  the  dog  to  bite,  and  that  he  should  try  to  avoid  hun. 
— C.  K-^Auprix  vs  LaJUur^  25  L.  C.  J.,  p.  251. 

11.  The  proprietor  of  a  stallion  is  not  responsible  for  the  death  of  a  mare, 
which  was  the  result  of  an  error  de  vote  committed  by  the  stallion  at  the  time  of 
the  connection,  if  it  be  not  proved  that  the  error  had  for  its  cause  some  fault  on 
the  part  of  the  proprietor  of  the  stallion  or  the  servants  of  the  proprietor. — ^C.  R. 
^Brouillard  vs  CoU^  30  L.  C.  J.,  p.  269,  15  R.  L.,  p.  715. 

12.  Que  le  propria taire  d'un  6  talon  est  responsable  pour  la  perte  d'une 
jument  arriv^e  par  une  erreur  de  voie  commine  par  le  dit  6talon.  Qu'il  y  a  pr6> 
somption  de  faute,  ou  imprudence  de  la  part  du  propri^taire  de  T^talon  et  que 
Vonus  probandif  d^AUOune  fskute,  negligence,  impSritie  ou  imprudence  iocombe 
au  propria  taire  de  I'd  talon — ^Tasoherbau,  J. — Rodrigue  vs  Ledue,  16  R.  L.,  p.  295. 

13.  When  the  Plaintiff  left  his  horse  unattended  iu  a  public  street,  and  the 
Defendant  was  carting  iron  in  that  street,  thereby  causing  a  noise  which  startled 
the  Plaintiff's  horse  and  caused  it  to  bolt  and  to  damage,  it  was  held  that  no 
action  would  lie  against  the  Defendant. — ^Johnson,  J. — Mc  Willie  vs  OoudroUf  30 
L.  C.  J.,  p.  44. 

14.  Que  dans  une  action  pour  dommages  causes  par  un  cheval  qui  avait  pris 
le  mors  aux  dents,  le  defendeur,  propri^taire  du  cheval,  a  le  droit  avant  de  plai- 
der,  d'exiger  du  demandour  le  detail  des  dommages  r^els  qu*il  reclame,  [bill  of 
particulars.)  Que  dans  une  action  de  cette  nature,  le  d^fendeur,  avant  de  plai- 
der,  pent  obtenir  de  la  Cour,  la  nomination  d'un  ou  de  plusieurs  m^decins  pour 
constater  la  gravity  des  blessures  revues,  et  quels  donmiages  il  en  r^sultera  k  Ut 
demanderesse. — Mathibu,  J — Lemieux  vs  Fhelpa,  M.  L.  R.,  1  S.  C,  p.  305. 

15.  That  an  hotel-keeper,  from  whom  a  guest  hires  a  horse  and  vehicle,  for 
the  purpose  of  taking  a  drive,  is  not  responsible  for  the  negligence  of  his  guest 
while  driving — Q.  ^—Biliveau  &  Martineauy  M.  L.  R.,  2  Q.  B.,  p.  133.  (But  see 
case  n.  4  ante.) 

16.  Que  le  conducteur  d'une  voiture  qui,  en  traversant  une  des  rues  prin- 
cipales  de  la  Cit6  de  Montreal,  ne  met  pas  son  cheval  au  pas,  contrevient  aux 
r^glements  de  la  Cit6  de  Montreal,  et  s'il  frappe  quelqu'un  il  est  prSsumd  en 
faute  et  est  responsable  des  dommages — Mathieu,  J. — Roberts  vs  Bastien,  16  R. 
L.,  p.  64,  M.  L.  R,  4  S.  C,  p.  45. 

17.  La  responsabilite  qui  in  combe  au  m^tre  d'un  animal  pour  le  dommage 
cause  par  ce  dernier  procdde  d'une  presomption  de  faute  de  la  part  du  mutre  de 
cet  animal,  presomption  qui  ne  pent  etre  detruite  que  par  la  preuve  k  la  charge 
du  dit  proprietaire  soit  d*un  cas  fortuit  ou  de  cas  m^jeur,  soit  d'une  faute  impu- 
table k  la  partie  lesSe — Cotxr  d'appel  de  Rich. — Justin  vs  Sociili  des  Forges  de 
Chatillon,  11  L.  N.,  p.  181. 

18.  A  plea  to  an  action  for  damages  resulting  from  the  bite  of  a  dog, 
alleging  that  the  accident  arose  from  the  &ult  and  imprudence  of  thePlaintifl^  is 
a  good  defence.— C.  R.^^Mainville  vs  Huichins,  31  L.  C.  J.,  p.  58. 
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1056.  In  all  cases  where  the  person  injured  by  the  commission 
of  an  offence  or  a  quasi-offence  dies  in  consequence,  without  having 
obtained  indemnity  or  satisfaction,  his  consort  and  his  ascendant  and 
descendant  relations  have  a  right,  but  only  within  a  year  after  his 
death,  to  recover  from  the  person  who  committed  the  offence  or 
quasi-offence,  or  his  representatives,  all  damages  occasioned  by  such 
death. 

In  the  case  of  a  duel,  action  may  be  brought  in  like  manner  not 
only  against  the  immediate  author  of  the  death,  but  also  against  all 
those  who  took  part  in  the  duel,  whether  as  seconds  or  as  witnesses. 

In  all  cases  no  more  than  one  action  can  be  brought  in  behalf  of 
those  who  are  entitled  to  the  indemnity  and  the  judgment  determines 
the  proportion  of  such  indemnity  which  each  is  to  receive. 

These  actions  are  independent  and  do  not  prejudice  the  criminal 
proceedings  to  which  the  parties  may  be  subject. 

Amendment :  The  right  of  action  against  the  master  of  an  inn, 
restaurant  or  any  other  house,  where  intoxicating  liquors  are  sold,  for 
damages  towards  the  representatives  of  a  person  who  shall  have 
become  intoxicated  there  by  means  of  liquors  delivered  to  him  by  the 
said  master  or  employer  and  who,  by  reason  of  his  drunkenness,  shall 
have  committed  suicide  or  died  from  some  accident  occasioned  by  such 
intoxication,  lasts  but  three  months  from  the  date  of  death. — Q.  41 
Vict.,  cap.  3,  ss.  99  and  100. 

DECISIONS: — 1.  In  an  actioo  by  a  tutrix  to  minors  for  damages,  in  conse- 
quence of  the  death  of  their  father  through  the  negligence  of  the  defendant,  the 
demand  is  subject  to  the  prescription  of  one  year. — Mondelbt,  J. — Filiatrault  vs 
Grand  Trunky  2  L.  C.  J.,  p.  97. 

2.  The  claim  for  damages  for  the  death  of  a  person  resulting  from  a  quasi- 
offence,  forms  no  part  of  his  succession,  and  by  article  1056  C.  C,  under  which 
alone  an  action  for  such  a  claim  will  lie,  the  brothers  and  sisters  of  deceased  have 
no  right  of  action.— MoCord.  J. — Euest  vs  Grand  Trunk  Railway  Co,,  4  Q.  L.  R, 
p.  181. 

3.  Que  lorsqu'un  homme  est  tu6  par  un  accident,  Taction  qui  compete  &  sa 
fenmie  et  k  ses  enfants  peut  Stre  intent^e  par  la  veuve  sans  joiodre  les  enfants 
dans  Paction,  et  que  la  Cour  n'est  pas  alors  obligee  de  rdpartir  entre  la  veuve  et 
les  en&nts  le  montant  de  la  condamnation. — Q.  B. — Compagnie  du  Grand  Trone 
&  Oodboui,  6  Q.  L.  R.,  p.  63. 

4.  A  direction  to  the  jury  that  anguish  of  mind  suffered  by  a  loss  of  a  hus- 
band, may  properly  be  taken  into  consideration  by  them  in  estimating  the  dam- 
ages which  should  be  allowed  to  the  widow,  is  not  erroneous. — Q.  B. — Robinson 
d;  Canadian  Pacific  Railway  Co.,  M.  L.  R,  2  Q.  B.,  p.  25. — Reversed  in  Supreme 
Coupt^M  S.  C.  R.,  p.  105, 10  L.  N.,  p.  324. 

5.  Que  lorsqu'une  personne  est  morte  par  suite  d'un  accident  caus6  par  le 
mauvais  6tat  des  rues,  les  enfants  et  h^ritiers  de  cette  personne,  lors  mdme  qu'ils 
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n'auraient  prouy6  aucun  dommage,  oot  droit  d'obtenir  de  la  Cit6  de  Montr§alane 
ceiiaine  somme  d'argent,  par  fonne  de  cooBolation  et  soulagement— Paputkav, 
J.—Labelle  vs  OiUde  MontrM,  M.  L.  R.,  2  S.  C,  p.  56. 

See  also  cases  noted,  tinder  the  title  of  Measure  of  Damages,  at  G.  C.  1053. 


CHAPTER  FOURTH. 

OF  OBLIGATIONS  WHICH  RESULT  FROM  THE  OPERATION  OF  LAW  SOLELY. 

1057.  Obligations  result  in  certain  cases  from  the  sole  and 
direct  operation  of  law,  without  the  intervention  of  any  act,  and 
independently  of  the  will  of  the  person  obliged  or  of  him  in  whose 
favor  the  obligation  is  imposed. 

Such  axe  the  obligations  of  tutors  and  other  administrators  who 
cannot  refuse  the  charge  cast  upon  them  ; 

The  obligation  of  children  to  furnish  the  necessaries  of  life  to 
their  indigent  parents  ; 

Certain  obligations  of  owners  of  adjoining  properties  ; 

The  obligations  which  in  certain  cases  arise  from  fortuitous 
events  ; 

And  others  of  a  like  nature. — Domat,  liv.  2,  tit.  9  ;  Pothier,  Ohlig., 
123  ;  5  Marcad6,  p.  238  on  art.  1370  ;  11  Toullier,  308,  309,  310  ;  C. 
N.,  1370.  [I.  63.] 

CHAPTER  FIFTH. 

OF  THE  OBJECT  OF  OBLIGATIONS. 

1058*  Every  obligation  must  have  for  its  object  something 
which  a  party  is  obliged  to  give,  or  to  do,  or  not  to  do.— jf  L.  3,  in 
pr.,  De  obligat  et  action ;  Pothier,  06%.,  53,  129  ;  C.  N.,  1126.  [L  63.] 

1059«  Those  things  only  which  are  objects  of  commerce  can 
become  the  object  of  an  obligation.— jfL,  83,  §  5,  De  verb,  oblig ;  Pothier, 
OUig.,  135  ;  C.  N.,  1128.  [I.  63.] 

1060*  An  obligation  must  have  for  its  object  something  deter- 
minate at  least  as  to  its  kind. 

The  quantity  of  the  thing  may  be  uncertain,  provided  it  be 
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capable  of  being  ascertaineA— jf  loc.  cit,  L.  94,  95  ;  Pothier,  no  131  ; 
C.  N.,  1129.  [I.  63.] 

lOOl*  Future  things  may  be  the  object  of  an  obligation. 

But  a  person  cannot  renounce  a  succession  not  yet  devolved,  nor 
make  any  stipulation  with  regard  to  it,  even  with  the  consent  of  him 
whose  succession  is  in  question ;  except  by  marriage  contract. — Cod., 
L.  15,  De  pactis ;  Dig.,  loc.  dt,  L.  61 ;  Pothier,  132 ;  C.  N.,  1130. 
[L63.] 

1062.  The  object  of  an  obligation  must  be  something  possible 
and  not  forbidden  by  law  or  good  morals.— jf  L.  1,  85,  De  reg.  jur. 
Iw/poaeHnlAwra  nvZla  obligatio  eat ;  Pothier,  136, 137.  [I.  63.] 

DECISIONS  : — A  subscription  note  given  to  a  municipal  corporation,  to  aid 
in  the  erection  of  a  public  market,  is  not  a  contract  or  agreement  contrary  to 
good  morals.— Such  contract  or  agreement  is  one  that  the  parties  might  lawfully 
make,  and  is  not  beyond  the  powers  of  a  corporate  body. — RamsaY|  J. — Corpor- 
ation of  the  Village  of  Waterloo  vs  Oirard,  16  L  C.  J.,  p.  106. 

2.  That  an  agreement  to  suppress  a  prosecution  for  a  crime,  although  not  a 
felony,  if  a  misdemeanour  of  a  public  nature,  is  illegal  and  not  a  valid  consider- 
ation for  a  promise  to  pay  money. — Mbrboith,  C.  J. — Couture  vs  Marois,  5  Q.  L. 
R.,  p.  96. 

3.  Que  la  vente  par  un  m6decin  de  sa  clientele,  avec  promesse  de  presenter 
Facqu^reur  4  ses  pratiques  et  de  leur  faire  accepter  autant  qu*il  le  pourrait,  et,  & 
cet  effet,  la  convention  par  le  vendeur  de  pratiquer  pendant  six  mois  poor  le 
compte  et  profit  de  Pacqu^reur,  et  celle  de  cesser  de  pratiquer  dans  certaines 
parties  de  la  m^me  ville,  aaat  des  conventions,  les  premieres  de  faire,  et  la  der- 
nidre  de  ne  pas  faire,  qui,  mdme  si  la  vente  d'une  clientele  de  mSdecin  6tait  ill6- 
gaJe,  peuvent  s^par^ment  et  conjointement  ^tre  Pobject  d'un  contrat  et  d'une 
obligation  par  Pacqu^reur  de  payer  le  prix  stipule. — Gasault,  J. —  Verge  vs  Vergej 
14  Q.  L.  R.,  225. 

See  also  cases  noted  at  C.  C.  990. 


CHAPTER  SIXTH. 

OF  THE  EFFECT   OF    OBLIGATIONS. 


SECTION  I. — GENERAL  PROVISIONS. 


1008*  An  obligation  to  give  involves  the  obligation  to  deliver 
the  thing  and  to  keep  it  safe  until  delivery.—^  L.  11,  §§  1, 2,  De  action. 
&mpti  et  venditi;  Pothier,  06%.,  142;  C.  N.,  1136.  [I.  65.] 
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1064*  [The  obligation  to  keep  the  thing  safely  obliges  the  person 
charged  therewith  to  keep  it  with  all  the  care  of  a  prudent 
administrator.]— ^L.  5,§  2,  commodati ;  L.  17,  DepericvZo  et  commodo 
rei  veTiditce  ;  Pothier,  Oblig.  142  ;  Domat,  liv.  1,  tit.  1,  sec.  3,  n.  8  ;  C. 
N.  1137.    [1.65.] 

lOOS*  Every  obligation  renders  the  debtor  liable  in  damages  in 
case  of  a  breach  of  it  on  his  part.  The  creditor  may,  in  cases  which 
admit  of  it,  demand  also  a  specific  performance  of  the  obligation,  and 
that  he  be  authorized  to  execute  it  at  the  debtor  s  expense,  or  that 
the  contract  from  which  the  obligation  arises  be  set  aside ;  subject  to 
the  special  provisions  contained  in  this  code,  and  without  prejudice, 
in  either  case,  to  his  claim  for  damages.— jf  L.  75,  §  7,  De  verb.  obUg., 
ffL.  13,  in  fine,  De  rejudicafd  ;  Pothier,  148,  157,  158  ;  Domat,  liv.  1, 
tit.  2,  sec.  2,  nn.  19,  20;  C.  N.,  1142,  1144.  [I  65.] 

DECISIONS  : — 1 .  Que  dans  le  cas  d'une  obligation  de  faire,  le  d6&ut,  par  le 
d^biteuF;  d'ex6cuter  telle  obligation  donne  au  cr^ancier  le  droit  d'opter  de  suite 
pour  des  dommages-intSrdts. — Que  le  men  tan  t  allou^  &  tel  titre,  porte  int^r^t  & 
compter  du  dernier  jour  du  d61ai  accord^  par  la  mise  en  demeure,  s'il  en  a  6t6  fait 
une. — Que,  sp^cialement,  le  d6faut  d'ex^cuter  Pobligation  de  faire  un  certain  che- 
min  d^termin^,  donne  au  cr6ancier  un  droit  k  des  dommages-int^r^ts  contre  son 
dfibiteur. — Q.  B, — Compagnie  du  Chemin  de  Fer  QuSbee  Central  &  Leioumeau 
14  R.  L.,  p.  324. 

2.  Que  le  d^fendeur,  ayant  lou6  au  demandeur  ime  maison,  le  demandeor 
est  fond6  &  exiger  du  d6fendeur  raccomplissement  de  cette  obligation^  et  sur  son 
refus,  k  se  pourvoir  pour  en  obtenir  TexScution  sans  Pautorit6  de  laCour. — C.  R — 
Morgan  vs  DubdU,  32  L.  C.  J.,  p.  204. 

1006.  The  creditor,  without  prejudice  to  his  claim  for  damages, 
may  require  also,  that  any  thing  which  has  been  done  in  breach  of 
the  obligation  shall  be  undone,  if  the  nature  of  the  case  will  permit  ; 
and  the  court  may  order  this  to  be  effected  by  its  officers,  or  authorize 
the  injured  party  to  do  it,  at  the  expense  of  the  other. — Authorities 
under  preceding  article.   C.  N.,  1143.  [I.  65.] 

SECTION   II. — OF   DEFAULTS. 

106T.  The  debtor  may  be  put  in  default  either  by  the  terms  of 
the  contract,  when  it  contains  a  stipulation  that  the  mere  lapse  of 
the  time  for  performing  it  shall  have  that  effect ;  or  by  the  sole 
operation  of  law  ;  or  by  the  commencement  of  a  suit,  or  a  demand 
which  must  be  in  writing  unless  the  contract  itself  is  verbal — f  L.  23, 
De  verb,  oblig  ;  Cod.,  L.  12,  De  contrahendd  et  committendd  atipuia- 
tione  ;  Pothier,  OUig.,  144,  145, 147  ;  5  Guyot,  Rep.  Vo.  Demeture,  p. 
396  ;  6  Toullier,  n.  248,  249,  250,  251,  252,  253  ;  10  Duranton,  n. 
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441  et  seq  ;  Lacombe,  Jurisp.  civile,  p.  124,  vo  Retardement ;  C.  N., 
1139.    [1.65.] 

DECISIONS  : — 1.  La  prestation  suivante  port^e  dans  un  aote  de  donation, 
^  de  nourrir  le  donatenr  &  son  pot  et  feu,  de  le  chauffer  et  6clairer,"  n'est  pas  pro- 
daotive  d'arr^rages  ;  et  une  mise  en  demeure  16gale  doit  Stre  faite  k  la  partie 
obligee,  pour  la  contraindre  au  service  de  cette  prestation,  le  d6fendeur  ayant 
toujours  6t6  pr6t  si  se  conformer  k  son  obligation — Monk,  J.^ — Chanter  vs  CoutlSe^ 
7L.C.J.,p.291. 

2.  In  this  case,  which  was  in  ejectment  upon  a  verbal  lease,  the  court  was  of 
opinion  that  the  mofi/of  thejudment  could  not  be  sustained.  The  mo  ^(/*  was  that 
the  plaintiff  had  made  no  legal  proof  of  a  mUe  en  demeure.  The  question  was  as  to 
occupation  of  a  &rm  under  a  verbal  agreement  and  whether  at  the  expiration  of 
the  year  the  defendant  had  sufficient  notice  to  leave  and  quit  the  property.  The 
judgment  was  grounded  upon  the  motif  that  there  was  no  mUe  en  demeure.  Now 
the  Court  of  Review  was  of  opinion  that  the  notice  was  sufficient.  It  was  found 
that  a  verbal  notice  was  given,  and  that  fact  was  admitted  by  the  defendant.  The 
judgment  must  be  reversed. — ^C.  R — Molleur*  vs  FavreaUf  1  L.  C.  L.  J.,  p.  28. 

3.  The  plaintiff,  lessee,  sued  his  lessor  to  compel  him  to  fulfil  one  of  the 
conditions  of  the  lease,  under  which  he  was  bound  to  provide  materials  for 
keeping  the  fences  in  good  order.  The  action  was  instituted  four  days  after  notice 
in  writing  had  been  served  upon  the  lessor  calling  upon  him  to  do  the  work.  The 
judgment  condemned  the  defendant  to  provide  the  materials  within  fifteen  days 
from  date  of  judgment ;  in  default  of  his  so  doing,  the  plaintiff  was  authorized  to 
provide  the  materials  at  the  defendant's  expense. — Held,  that  the  notice  four 
days  before  suit  was  sufficient — Q.  B Prioost  <S:  Brien,  2  L.  C.  L.  J.,  p.  82. 

4.  La  demande  de  paiement  faite  de  la  part  d'un  crSancier  par  Pentremise 
d'une  personne  inconnue  au  d^biteur,  et  non  munie  d'une  procuration,  n*est  pas 
une  mise  en  demeure,  quand  le  d6biteurnenie  pas  devoir,  mais  refuse  seulement 

de  payer  &  oette  personne. — Mbrbdith  C.  J Oagnon  vs  Bohiiaille,^  Q.  L.  R., 

p.  186. 

5.  The  Respondent  had  obtained  a  judgment  against  the  Appellant  and  had 
registered  the  same  against  the  real  estate  of  the  Appellant.  The  latter  paid  the 
amount  of  the  judgment  and,  without  putting  the  Respondant  en  demeure  to  give 
a  quittance  and  discharge  of  the  mortgage,  sued  the  Respondent  to  compel  him 
to  give  a  certificate  of  discharge.  It  was  held  that  the  action  was  premature  as 
the  right  of  action  only  arose  on  the  Respondant's  refusal  to  grant  such  discharge 
when  demanded.    Q.  B. — Oagnon  d:  Clouihierj  3  R.  C.,p.  50. 

6.  Where  the  Appellant  agreed  to  pay  a  certain  sum  to  the  Respondents 
when  he  should  have  done  a  certain  act,  it  was  held  to  be  necessary  to  put  him 
judicially  en  demeure  to  do  the  act  before  the  right  to  receive  the  money  could  be 
sued  on. — Q.  B — Beaudry  &  Curi  vs  Marg.  de  VCEhtvre  et  Fabrique  de  la  Far. 
Notre-Dame  de  MontrM,  3  L.  N.,  p.  218. 

7.  Where  there  was  a  clause  in  a  deed  of  sale  of  an  immoveable,  of  which 
the  purchaser  took  possession,  that  if  the  payments  thereon  were  not  made  at 
the  proper  times,  the  property  should  revert  to  the  vendor,  and  that  past  pay- 
ments should  be  forfeited,  the  condition  was  held  to  be  legal  and  valid — Supreme 
Court.— (Trance  cfe  McLennan^  9  S.  C.  R.,  p.  385,  C.  D.  p.  462,  28  L.  C.  J.,  p.  69,  7 
L.  N.,  p.  407.— Q.  B.— 6  L.  N.,  p.  138. 

8.  Que  dans  une  action  sur  billet  k  demande,  la  simple  demande  de  paie- 
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ment,  par  n*imporie  qui,  mdme  sans  montrer  le  billet  et  sans  ravoir,  est  une  mise 
en  demeure  suffisante  en  loL — Casault,  J.~^Marcotte  v$  Falardeauy  6  Q.  L.  IL,  p. 
296. 

9.  Where,  in  the  deed  of  sale  of  an  immoveable,  there  b  a  resolutive  clause 
to  the  effect  that  a  failure  to  pay  on  the  appointed  day,  any  one  of  the  instalments 
of  the  price  of  sale  should  operate  de  piano  as  a  rescbsion  of  the  contract  of  sale 
and  that  the  vendor  should,  in  such  case,  have  the  right,  without  being  obliged  to 
have  recourse  to  law,  to  resume  possession  of  the  immoveable,  it  was  held  that, 
even  on  the  supposition  of  the  contract  being  j^Zano  Jure  null,  the  right  of  re-en- 
tering into  possession  cannot  be  exercised  by  a  person  not  a  party  to  the  contract, 
but  to  whom  the  price  of  sale  had  been  made  payable. — ^C.  R. — NoUt  vs  Boucher ^ 

10  L.  N.,  p.  66. 

10.  Que  lorsque  le  contrat  recule  TexigibilitS  du  paiment  jusqu*&  Paccom- 
plissement  d'un  fait  dependant  de  la  volont6  du  d6biteur,  le  cr6ancier  ne  peut 
pas,  sans  aucune  fixation  de  delai  et  sur  sommation  notarise  du  debiteur  d'aocomplir 
le  fait  et  de  payer,  le  poursuivre  et  conclure  purement  et  simplement  au  paiement ; 
qu'il  ne  peut  conclure  qu'^  la  fixation,  par  le  tribunal,  d'un  d61ai  pour  I'acoom- 
plissement  du  fait  et  au  paiement  aprds  sou  expiration. — ^C.  R. — Bariley  vs  Breakty^ 

11  Q.L.R.,p.  1. 

11.  Que  le  locataire  d'une  maison  ne  peut  r6clamer  en  justice  que  les  dom- 
mages  par  lui  soufferts,  et  provenant  du  mauvais  6tat  des  lieux  lou6s,  k  partir  de 
la  mise  en  demeure  du  locateur  de  reparer  les  ditslieux.^MATHiEU,  J. — Charhan- 
neau  vs  Duval,  13  R.  L.,  p.  309. 

See  also  cases  noted  at  C.  C.  1079. 

12.  Que  la  demande  de  paiement  faite  par  une  lettre  d'avocat,  dans  leoours 
ordinaire  de  Texercice  de  la  profession,  est  une  mise  c^n  demeure  suflsante  etest 

d^accord  avec  les  exigences  de  Particle  1152  du  Code  Civil Gill,  J Guiaumi 

vs  LSonard,  8  L.  N.,  p.  171. 

13.  Que  la  demande  de  paiement  faite  par  lettre  du  marchand,  par  envoi 
du  compte  ou  par  lettre  d'avocat,  est  insuffisante. — Jbtt6,  J.—Smardon  vs  Le- 
fh)re,  M.  L.  R.,  1  S.  C,  p.  387. 

1068.  The  debtor  is  also  in  default,  when  the  thing  which  he 
has  obliged  himself  to  give  or  to  do  could  only  have  been  given  or 
done  within  a  certain  time  which  he  has  allowed  to  expire. — Pothier, 
143,  147  ;  Authorities  mprd  ;  C.  N.,  1146.  [I.  67.] 

DECISION  : — A  steamer  having  run  ashore,  the  defendants  agreed  to  launch 
it  within  fifteen  days.  On  the  sixteenth  day  the  boat  took  fire,  after  which  they 
did  not  exercise  great  diligence  to  launch  her.  The  boat  remained  where  she 
had  grounded  for  several  months,  when  she  was  carried  off  by  the  ice  and  sustain- 
ed great  damage,  which  the  plaintiffs  sought  to  recover  from  the  defendants. 
The  latter  pleaded  that  they  had  not  been  put  en  demeure.  It  was  held  that,  in 
this  instance,  time  being  of  the  essence  of  the  contract  putting  en  demeure  was 
not  necessary — Monk,  J. — Beaudry  vs  Tate,  3  L.  C.  L.  J.,  p.  143. 

1069.  [In  all  contracts  of  a  commercial  nature  in  which  the 
time  of  performance  is  fixed,  the  debtor  is  put  in  default  by  the  mere 
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lapse  of  such  time.] — Cod,  L,  12,  De  contrahendd,  et  committendd  sti- 
puUUione  ;  6  Toullier,  n.  246.  [L  67.] 

DECISIONS: — I.  Qu*un  contrat  relativement  &  des  actions  dans  une  oompa- 
goie  de  ohemin  de  fer,  est  d*une  nature  commeroiale,  et,  qu'en  consequencei  dans 
Pespdce,  il  n'^tait  pas  n^cessaire  de  mise  en  demeure  pour  ooostituer  Tappelant 
en  d6£auty  vu  que  le  cootrat  stipulait  un  d61ai  d6termin6  pour  son  execution. — 
(J.  B SenScal  cfe  Oeoffriofiy  4  Q,  B.  R,  p.  1.— Toeranoe,  J— 6  L.  N.,  p.  201. 

2.  Three  months  delay  is  not  reasonable  for  goods  to  be  delivered  shortly. — 
ToRRAKOB,  J.^ — Thompson  vs  Murrie,  4  L.  N.,  p.  139. 

3.  Que  le  d^faut  de  la  demande  par  6crit,  exigSe  par  I'artiole  1067  C.  C.  pour 
la  mise  en  demeure^  lorsqu'un  contrat  est  par  6orit,  n'afPecte  pas  Texistenoe 
mfime  dn  droit  de  la  partie,  mais  ne  se  rapporte  qu'au  mode  de  prouver  la  mise 
en  demeure,  et  qu*une  mise  en  demeure  verbale  est  suffisante,  si  elle  est  Ugale- 
ment  prouvee,  quoique  le  contrat  soit  par  6crit — C.  R. — Bilanger  vs  Paxionj  14 
R.  L,  p.  526. 

4.  The  appellant  sold  to  the  respondent  500  tons  of  hay,  and  delivered  a 
part  thereof,  when  the  respondent  refused  to  accept  any  more,  alleging  that  it 
was  offered  too  late.    Action  for  damages  ensued,  in  which  the  appellant  was 

successful. — ^Q.  B 1  L.  N.,  p.  458. — Supreme  Court^ — Cfhapman  &  Larin^  4  S.  C. 

R.,  p.  350,  C.  D.,  p.  68. 

5.  Que  lorsque  les  biens  d'un  failli  sont  vendus  sur  une  soumission  et  que 
Pacheteur  refuse,  sans  raison,  d'en  payer  le  prix,  et  d'en  recevoir  la  livraison,  la 
vente  est  r^solue  de  plein  droit,  apr^s  la  mise  en  demeure  de  Pacheteur,  et  le 
vendeur  peut,  aprds  les  avis  n^cessaires,  faire  revendre  les  effets  i  la  foUe  enchdre 
de  i'acheteur,  et  k  ses  risques  et  perils.  Dans  ce  cas,  la  difference  du  produit  de 
la  veote  compensera  ce  que  ce  dernier  aura  pay6  comptant.  (C.  C.  1544.) — 
Tasohereau,  J. — Desmarais  vs  PickeUj  M.  L.  R.,  1  S.  C,  p.  185. — Confirmed  in 
Review— C.  R— M.  L.  R,  1  S.  C,  p.  476. 

See  also  cases  noted  at  C.  C.  1070. 


SECTION  IIL — OF  THE  DAMAGES  RESULTING   FROM  THE   INEXECUTION  OF 

OBLIGATIONS. 

l<WO«  Damages  are  not  due  for  the  inexecution  of  an  obligation 
until  the  debtor  is  in  default  under  some  one  of  the  provisions  con- 
tained in  the  articles  of  the  preceding  section  ;  except  the  obligation 
be  not  to  do,  when  he  who  contravenes  it  is  liable  for  damages  by 
the  fact  of  the  contravention  alone. — C.  N.,  1145,  1146.  [1. 67.] 

DECISIONS : — 1.  An  action  of  rSsiliaiion  for  the  non-performance  of  the 
conditions  of  a  lease  emphyteotic,  cannot  be  maintained  if  the  defendant  has  not 
been  put  en  demeure, — K.  B. — Balston  vs  Pozer,  1  R.  de  L.,  p.  348. 

2.  A  promise  to  pay  on  demand  £200  ^*  with  interest  "  is  a  promise  to  pay 
interest  from  the  date  of  the  note. — ^E.  B. — Baxter  vs  Robinson,  2  R.  deL.,  p.  439. 

3.  A  person  can  recover  by  a  direct  action  a  smu  of  money  paid  by  him,  in 
advancCi  in  consideration  of  a  transfer  which  was  to  have  been  made  in  his  favor 
by  the  defendant,  the  execution  of  which  had  became  impossible,  and  need  not 
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sue  specifically  for  damages  for  a  breach  of  the  contract. — B^langbb,  J. — Bougie 
V8  LeduCf  5  R.  L.,  p.  548. 

4.  biterest  runs  on  the  interest  coupons  of  Railway  debentures  firom  the 
dates  on  which  they  respectively  mature,  without  the  necessity  of  putting  the 

debtor  en  demeure  --X.  R DesBosiers  vs  Montreal,  Portland  S  Boston  Ry.  Co., 

6  L.  N.,  p.  388,  28  L.  C.  J.,  p.  1. 

5.  Difference  6tablie  par  les  auteurs  entre  Pinex6cution  d'une  obliication  et 
rinex6cution  incomplete  ou  imparfaite  du  contrat. — Q.  'B.^-^Courville  d:  Ledue^  30 
L.C.  J.,  p.316. 

6.  A  sub-contractor  who  undertakes  the  construction  of  a  section  of  a  rail- 
road;  within  a  certain  time,  and  only  completes  the  same  a  year  later  than  the 
date  agreed  on,  cannot  maintain  an  action  against  the  contractor  for  alleged  dam- 
ages caused  by  the  passage  of  the  latter's  trains,  during  the  period  between  when 
the  work  should  have  been  finished  and  its  actual  termination. — Q.  B. — MeGfreeoy 

S  McCarron,  12  Q.  L.  R.,  p.  373,  14  R.  L.,  p.  422.— Supreme  Court 13  S.  C.  R., 

p.  378. 

See  also  cases  noted  at  C.  C.  1077. 


1071.  The  debtor  is  liable  to  pay  damages  in  all  eases  in  which 
he  fails  to  establish  that  the  inexecution  of  the  obligation  proceeds 
from  a  cause  which  cannot  be  imputed  to  him,  although  there  be  no 
bad  faith  on  his  part.— :/f  L.  5,  De  rebus  creditis  ;  Cod.,  De  (wtionibtis 
emptl  et  venditi,  L.  4  ;  Pothier,  159,  164,  169  ;  Domat,  liv,  3,  tit.  5, 
sec.  2,  no  10  ;  Domat,  liv.  1,  tit.  2,  sec.  2,  nn.  16,  17  ;  6  Toullier,  280, 
281  ;  C.  N.  1147.  [I.  67.] 

DECISION  .'—Where  appellant  was  obliged  to  return  certain  railway  bonds 
to  the  respondent,  but  could  not  do  so,  owing  to  the  fact  of  his  having  sold  them, 
it  was  held  that  he  should  be  condemned  to  pay  the  actual  value  thereof  at  the 
time  the  bonds  were  acquired  by  him  and  not  their  j9ar  or  nominal  value. — Q.  B. 

— iSfen^aZ  <k  Hatton,  M.  L.  R.,  1  Q.  B.,  p.  112,  7  L.  N.,  p.  415 Confirmed  in  Pbhty 

CouNciL—lO  L.  N.,  p.  50.  (Not  reported  in  App.  Cas.) 

1072.  The  debtor  is  not  liable  to  pay  damages  when  the  inex- 
ecution of  the  obligation  is  caused  by  a  fortuitous  event  or  by  irre- 
sistible force,  without  any  fault  on  his  part,  unless  he  has  obliged 
himself  thereunto  by  the  special  terms  of  the  contract.— jf  L.  23,  De 
reg.jur.  in  fine  ;  Pothier,  Ohlig.,  142,  143,  149,  660,  668  ;  Domat,  liv. 
1,  tit.  1,  sec.  3,  n.  9  ;  6  Toullier,  nn.  227,  228,  282  ;  C.  N.,  1148.  [1.67.] 

DECISIONS: — 1.  Where  a  third  person  promises  to  one  of  the  parties  to  a 
contract  that  he  will  assume  it,  that  promise  can  only  be  binding  upon  him  as  to 
the  person  to  whom  the  promise  was  made ;  and  a  contract  to  deliver  to  certain 
persons  during  a  fixed  period  all  the  malt  that  they  may  require  for  their 
hrewery,  can  only  be  binding  as  long  as  malt  may  be  required  for  the  brewery  5 
and  therefore  the  insolvency  of  such  persons  and  their  ceasing  to  employ  the  . 
brewery  terminates  the  contract,  and  no  damages  can  be  claimed  upon  the  ground 
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of  subsequent  n(m-perfonnanoe.^-J3BWBLL,  C.  J. — Oakley  vs  Marrogh^  Fyke's 
Reports,  p.  74. 

2.  In  the  case  of  non-exeoution  of  a  contract  of  sale  of  a  specific  and  deter- 
mined article  destroyed  by  vU  m^for  without  any  fault  of  the  vendor  and  which 
cannot  be  replaced,  an  action  can  be  maintained  for  the  restitution  of  moneys  paid 
in  advance  of  such  contract,  but  cannot  be  maintained  for  damages  by  reason  of 
the  non-execution  of  the  same.  Judgment  of  the  Superior  Court  accordingly 
confirmed  as  to  the  restitution  and  reversed  as  to  the  damages  awarded. — Q.  B. — 
Bussel  &  Levt/f  2  L.  C.  R.,  p.  457. 

3.  The  defendant  had  set  fire  to  some  stumps  of  trees  upon  his  property,  with 
a  view  to  clearing  hb  land,  when,  suddenly,  a  heavy  wind  sprung  up  and  carried 
the  fire  on  to  his  neighbour's  property.  The  defendant  was  hold  responsible  for 
the  damages,  although  the  fire  had  been  communicated  by  force  majeure, — C.  B. 
^Fordyee  vs  Keams^  2  R.  L.,  p.  623. 

4.  Proof  to  the  effect  that  goods  in  the  custody  of  a  common  carrier  were 
destroyed  by  a  fire,  which  could  not  be  accounted  for  otherwise  than  by  the 
presumption  that  it  was  the  result  of  spontaneous  combustion,  does  not  constitute 
inevitable  accident  or  force  mc^eure. — ^Q.  B. — Grand  Trunk  By.  di  Mountain,  6 
L.  C.  J.,  p.  173 — Smith  J — 3  L.  C.  J.,  p.  269. 

5.  Where  the  plaintiff  by  an  agreement  in  writing  transferred  to  the  defend- 
ant a  barge  to  use  it  and  take  possession  of  it  at  once  but  subject  to  the  express 
condition  that  such  use  and  possession  would  give  defendant  no  right  of  property 
in  the  barge  until  he  should  have  completed  delivery  of  500  tons  of  coal  to 
plaintiff,  according  as  the  latter  would  require  it,  and  the  barge  was  lost  hy  force 
majeure  without  fault  of  the  defendant  before  the  coal  was  all  delivered,  though 
after  the  time  mentioned  in  the  agreement  within  which  it  was  deliverable,  it 
was  held  that  these  circumstances  did  not  take  the  case  out  of  the  ordinary  rule 
resperii  domino  ;  that  the  loss  of  the  barge  fell  on  the  plaintiff  as  owner,  an  1  the 
defendant  was  not  bound  to  complete  delivery  of  the  coal.i— C.  VL^Beaudry  v$ 
Jakes,  15  L.  C.  J.,  p.  118. 

6.  Le  vol  d'une  montre  mise  en  gage  par  le  demandeur  chez  le  dSfendeur, 
qui  a  6t6  lui-m^me  victime  d*un  vol  plus  considerable,  sans  qu'il  y  ait  eu  de  sa 
part  ni  faute  ni  negligence,  constitue  un  cas  fortuit  dont  le  d6fendeur  ne  pent 
dtre  tenu  responsable — ^Rainvillb,  J — Soulier  va  Lazarus,  21  L.  C.  J.,  p.  104. 

See  also  cases  of  accidents  noted  at  C.  C.  1053. 


I<y78«  The  damages  due  to  the  creditor  are  in  general  the 
amount  of  the  loss  that  he  has  sustained  and  of  the  profit  of  which 
he  has  been  deprived ;  subject  to  the  exceptions  and  modifications 
contained  in  the  following  articles  of  this  section.—^  L.  13,  Ratam 
rem  haberi ;  Pothier,  Oblig.,  159,  160,  Vente,  74  ;  Domat,  liv.  1,  tit.  1, 
sec  2,  nn.  17, 18 ;  6  ToulUer,  263  ;  C.  N.,  1149.  [I.  67.] 

DECISIONS : — 1.  Celui  qui  vend  son  fonds  de  commerce  et  d'affaires,  et 
s'oblige  de  ne  pas  faire  le  m§me  commerce  au  mdme  endroit,  pent  6tre  condamn6 
ii  des  dommages  au  cas  d'infraction  &  cet  engagement  de  sa  part,  et  en  ce  cas  les 
dom  mages  peuvent  6tre  6valu6s  par  la  Cour.-«Q.  B. — Moss  &  Silverman,  6  R.  L., 
p.  676. 
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2.  Que  le  codt  d'un  protdt  notari6  est  reoouvrable  en  justice,  si  la  partie 
mise  en  demeure  s^est  soumise  k  oe  prot^t  et  a  ex6cut6  ce  qu'on  ezigeait  d'elle 
par  ce  protftt— Jbtt6  J — Poiievin  vs  Etienne,  8  L.  N.,  p.  157. 

See  also  cases  noted,  under  the  title  of  Measure  of  Damages,  at  C.  C.  1053. 

See  also  cases  noted,  regarding  costs  of  lawyer's  letters,  at  C.  C.  1733. 

1074*  The  debtor  is  liable  only  for  the  damages  which  have 
been  foreseen  or  might  have  been  foreseen  at  the  time  of  contracting 
the  obligation,  when  his  breach  of  it  is  not  accompanied  by  fraud. — 
Cod.,  L.  1,  De  sententiia  qvxB  pro  eo ;  Pothier,  Oblig.,  161,  162,  164, 
165,    Vente,  72,  73 ;  Domat,  loc.  cit ;  6  TouUier,  284  et  seq. ;  0.  N., 

1150.  [I.  67.] 

DECISION  : — In  any  case  the  damages  which  a  tenant  can  claim  for  the 
non-fulfilment  of  a  condition  of  the  lease  must  be  the  immediate  and  direct 
consequence  of  such  inexecution,  and  will  not  include  indirect  losses,  e.  ^., 
damages  alleged  to  have  been  suffered  owing  to  the  lessee's  inability  to  fulfil 
contracts,  or  for  waste  of  wood  prepared  for  his  business — Q.  B — Bell  &  Oourtf 
M.  L.  R.,  2  Q.  B ,  p.  80. 

See  also  cases  noted,  under  the  title  of  Measure  of  Damages,  at  C.  C.  1053. 

1075*  In  the  case  even  in  which  the  inexecution  of  the  obliga- 
tion results  from  the  fraud  of  the  debtor,  the  damages  comprise  only 
that  which  is  an  immediate  and  direct  consequence  of  its  inexecution. 
—f  L.  13,  De  actione  empti;  Cod.,  lib.  7,  Leg.  ineocecut;  Pothier, 
06%.,  166, 167  ;  C.  N.,  1151.  [I.  69.] 

1070*  [When  it  is  stipulated  that  a  certain  sum  shall  be  paid 
for  damages  for  the  inexecution  of  an  obligation,  such  sum  and  no 
other,  either  greater  or  less,  is  allowed  to  the  creditor  for  such 
damages. 

But  if  the  obligation  have  been  performed  in  part,  to  the  benefit 
of  the  creditor  and  the  time  for  its  complete  performance  be  not 
material,  the  stipulated  sum  may  be  reduced ;  unless  there  be  a 
special  agreement  to  the  contrary.] — Pothier,  345 ;  C.  L.,  198 ;  6  Toul- 
lier,  nn.  809,  810,  811.  812,  813  ;  C.  N.,  1152,  1231.    [I.  69.  IIL  381.] 

DECISIONS  : — I.  A  covenant  in  an  obh'gation  that,  in  default  of  payment  of 
interest  within  thirty  days  from  the  period  at  which  such  interest  becomes  due, 
the  whole  of  the  debt  with  the  interest  shall  immediately  become  exigible,  is  not 
oomminatory  and  on  such  default  judgment  will  be  rendered  for  principal  and 
interest. — Bkrthelot,  J McNevin  vs  Board  of  Arts,  12  L.  C.  R.,  p.  335. 

2.  A  clause  in  a  deed  of  gift  prohibiting  the  alienation  of  the  property  given 
under  a  heavy  pecuniary  penalty,  is  not  comminatory,  but  is  to  be  considered  as 
a  condition  of  the  donation  and  as  such  exigible  as  soon  as  the  prohibition  was 
disobeyed. — Badglet,  J Cheval  vs  Morrin,  6  L.  C.  J.,  p.  229, 

See  also  cases  noted  at  C.  C.  1 131. 
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10T7«  The  damages  resulting  from  delay  in  the  payment  of 
money,  to  which  the  debtor  is  liable,  consist  only  of  interest  at  the 
rate  legally  agreed  upon  by  the  parties,  or,  in  the  absence  of  such 
agreement,  at  the  rate  fixed  by  law. 

These  damages  are  due  without  the  creditor  being  obliged  to 
prove  any  loss.  They  are  due  from  the  day  of  the  default  only,  ex- 
cept in  the  cases  where  by  law  they  are  due  from  the  nature  of  the 
obligation. 

This  article  does  not  affect  the  special  rules  applicable  to  bills  of 
exchange  and  contracts  of  suretyship. — Pothier,  170,  171  ;  Domat.  liv. 
3,  tit.  5,  sec  1,  nn.  2,  14 ;  C.  K,  1153.     [1.  69.] 

DECISIONS: — 1*  A  promise  to  pay  on  demand  £200  <' with  interest''  is  a 
promise  to  pay  interest  from  the  date  of  the  note. — K.  B — Baxter  vs  Robinson, 
2  R.  de  L.,  p.  439. 

2.  On  an  obligation  for  a  smn  of  money  with  delay,  without  interest  until 
the  expiration  of  such  delay,  interest  will  be  due  after  such  delay  shall  have 

expired  without  the  necessity  of  any  mise  endemeure. — Q.  B Rice  &  Ahem,  12 

L.  C.  R,  p.  280,  6  L.  C.  J.,  p.  201. 

3.  Des  deniers  dotaux  portent  int^rdt  de  plein  droit. — Smith,  J Poirier  vs 

Laeroix,  6  L.  C.  J.,  p.  302. 

4.  L'int6r6t  sur  une  somme  dotale  ne  court  que  du  jour  de  la  dem%nde  judi- 
ciaire. — ^Monk,  J. — Oauthiervs  Dagenais^l  L.  C.  J.,p.  51. 

5.  In  an  action  upon  a  foreign  judgment  *^  assessing  the  damages  of  the 
'*  plaintiff  on  occasion  of  the  not  performing  of  the  promises  within  mentioned, 
"  oyer  and  above  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expend- 
^ed  to  £26.7.2  damages,"  -pvooi  aliunde  of  such  promises  is  required  and  interest 
will  be  given  from  the  date  of  such  judgment — Monk,  J. — Chapman  vs  Gordon, 
8  L.  C.  J.,  p.  196. 

6.  Where  money  is  payable  at  the  domicile  of  the  debtor,  demand  of  pay- 
ment must  be  made  there  before  interest  can  accrue  thereon.  The  payment  of 
the  capital  as  due  to  a  party  indicated  by  the  creditor,  although  after  the  date  it 
fell  due,  is  sufficient  to  prevent  the  accruing  of  interest  thereon. — C.  R. — 
O'HaXloran  vs  Kennedy,  18  L.  C.  J.,  p.  284. 

7.  Interest  on  coupons  due  on  bonds,  can  only  be  allowed  from  the  date  of 
the  inatitution  of  the  action  to  recover  the  same  and  does  not  commence  to  run 

as  soon  as  they  become  due ^Maokat,  J. — Macdougall  vs  Montreal  Warehousing 

Co.j  3  L.  N.,  p.  64. 

8.  The  failure  to  pay  money  at  the  proper  time,  can  only  give  rise  to  the 
immediate  and  direct  damages  resulting  therefrom,  which  are  limited  by  law  to 
the  legal  interest  on  the  sum.  But  an  obligation  to  give  debentures  bearing  inter- 
est^ is  not  to  be  treated  as  a  mere  obligation  to  pay  money,  and  nominal  dama- 
ges may  be  allowed  for  default,  without  proof  of  actual  damages — Q.  B — Corpo- 
ration  du  comt4  d! Ottawa  &  Montreal,  Ottawa  &  Occidental  Ry.,  28  L.  C.  J.,  p.  29, 
6  L.  N.,  p.  S82.-.TORRANOR,  J. — 5  L.  N.,  p.  132. — Confirmed  in  the  Supreme  Court : 

14  S.  C.  R.,  p.  193.  C.  D.  page  129.  See  holding  of  that  Court,  noted  act  C.  C. 

1840. 

9.  Where  a  person  sues  another  for  money  due,  where  the  debt  is  really 
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compensated  by  another  debt  due  by  such  person  to  the  party  sued,  damages  lie 
beyond  the  interest — C.  B — Auhin  vs  QuinUUf  29  L.  C.  J.,  p.  156. 

10.  Interest  on  deposits  ceases  from  the  date  of  the  acceptance  of  the 
cheque  by  which  such  deposit  is  transferred  to  another  party,  though  the  cheque 
be  not  then  presented  for  payment — Maokat,  J — Wilson  vs  Banque  Ville- 
Marie,  3  L.  N.,  p.  71. 

11.  Que  le  mandataire,  qui  re9oit  de  son  mandant  une  somme  d'argent  4 
remettre  a  un  tiers  pour  6teindre  une  obligation  du  mandant,  Tis-i-vis  de  ce  tiers 
doit,  si  I'obligation  porte  int^r^t  d,  taux  61ev6,  faire  diligence  pour  ex^cuter  son 
mandat,  sans  quoi  il  sera  tenu  au  paiment  de  cet  int6rgt  pour  tout  le  temps  quil 
aura  n6glig6  de  faire  remise  des  sommes  d'argent  dont  il  6tait  porteur  pour  le 
tiers.— .Q.  B.^Dulae  &  Boldue,  14  R.  L.,  p.  359,8  L.  N.,  p.  370. 

12.  That  in  the  case  of  an  obligation  for  the  payment  of  money,  the  dama- 
ges resulting  from  the  debtor^s  default  are  restricted  to  interest  on  the  sum  either 
at  the  rate  stipulated  or,  in  the  absence  of  an  agreement,  at  the  rate  fixed  by 
law ;  and  that  the  stipulation  of  a  fixed  sum  in  addition  to  the  interest,  for  costs 
of  collection,  is  illegal. — Wurtblb,  J. — Ledue  vs  Gourdine,  10  L.  N.,  p.  161. 

13.  Que  les  h^ritiers  ont  droit  aux  int^rSts  que  produisent  les  legs  partica- 
liers  tant  qu'ils  n'ont  pas  6t6  acquitt^  par  Tex^cuteur  testamentaire.— Papixbau, 
J Mayer  vs  LeveUli,  M.  L.  R,  3  S.  C,  p.  190. 

See  also  cases  noted  at  C.  0. 1070. 

i078«  Interest  accrued  from  capital  sums  also  bears  interest: 

1.  When  there  is  a  special  agreement  to  that  effect ; 

2.  When  in  any  action  brought  such  new  interest  is  specially 
demanded ; 

3.  When  a  tutor  has  received  or  ought  to  have  received  interest 
upon  the  moneys  of  his  pupil  and  has  failed  to  invest  it  within  the 
term  prescribed  by  law.— jf  L.  29,  De  umiris  etfrv/itibxia ;  6  Toullier, 
271 ;  10  Duninton,  498-9 ;  C.  N„  1154.  [I.  69.] 

DECISIONS : — I  The  fact  of  a  plaintiff  attempting  to  capitalize  interest  al- 
ready accrued  is  not  a  sufficient  ground  for  dismissing  the  action,  although  the 
Ck>urt  may  refuse  to  grant  that  portion  of  it  which  claims  such  compound  interest. 
— Q.  B.— 2>«mntf  A  Valleau,  2  L.  C.  L.  J.,  p.  112. 

See  case  number  4  at  C.  C.  1070  and  case  number  7  at  C.  C.  1077. 


CHAPTER  SEVENTH. 

OF  DIFFERENT  KINDS  OF  OBLIGATIONS. 


SECTION  I. — OF  CONDITIONAL  OBLIGATIONS. 

1079*  An  obligation  is  conditional  when  it  is  made  to  depend 
upon  an  event  future  and  uncertain,  either  by  suspending  it  until  the 
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event  happens,  or  by  dissolving  it  accordingly  as  the  event  does  or 
does  not  happen. 

When  an  obligation  depends  upon  an  event  which  has  actually 
happened,  but  is  unknown,  to  the  parties,  it  is  not  conditional.  It 
takes  effect  or  is  defeated  from  the  time  at  which  it  is  contracted. — 
/  L.  100,  Be  verb,  oblig.,  37,  38,  39,  Si  cerium  petal. ;  Pothier,  199, 
202;  C.N,  1168.  [171.] 

DECISIONS: — !•  Aucun  versement  ne  peut  dtre  demande  sur  des  actions 
dans  une  compagnie  incorpor6e,  k  moins  que  las  conditions  pr^alables  k  telle 
demande  n'aient  6t^  remplies. — ^Mondblbt^J. — Massawippi  Valley  By.  vs  Walker 

3  R  L.,  p.  450. 

2.  A  cheque  was  given  to  the  Plaintiff  on  the  Defendants  on  the  under- 
standing that  the  amount  thereof  was  to  be  paid  only  when  certain  repairs  to  a 
house  were  cooipleted.  In  an  action  taken  it  was  not  specifically  alleged  that  these 
repairs  had  been  completed,  and  as  this  was  a  condition  precedent  to  the  payment 
of  the  cheque,  a  demurrer  to  the  action  was  sustained.— Johnson,  J* — Dufresne  d; 
SocHUde  Construction  Jacques- Car  tier  ^  5  R.  L.,  p.  235. 

3.  A  clause  in  a  deed  of  sale  of  an  immoveable,  to  the  effect  that  such  of 
the  yendors  as  sign  bind  themselves  to  obtain  the  ratification  of  the  deed  by  an 
absentee,  is  a  condition  precedent,  and  no  action  can  be  brought  to  recover  any 
portion  of  the  purchase  money  imtil  such  ratification  has  been  effected. — C.  R — 
Lenoir  ve  Desmarais,  17  L.  C.  J.,  p.  308. 

4.  A  stipulation  in  a  deed  of  sale  that  the  vendor  should  deliver  to  the 
purchaser  the  title  deeds  of  the  property  sold,  is  not  a  condition  precedent  to  the 
vendor's  right  to  claim  payment  of  the  purchase  money — C.  R. — FUion  A  Lalonde, 
19  L.  C.  J.,  p.  14. 

5.  A  condition  of  the  purchase  of  a  lot  of  land  was  that  the  vendor  should 
furnish  to  the  purchaser  within  one  year  the  letters  patent  from  the  crown,  which 
constituted  the  former's  title.  In  an  action  for  the  payment  of  the  price  the  said 
condition  was  held  to  be  a  condition  precedent  and  the  non-execution  of  the 
same  was  a  temporary  bar  to  the  action. — Plamoxdon,  J. — Bouchard  A  ThiviergCf 

4  Q.  L.  R.,  p.  152. 

6.  Where  the  Appellant  made  a  promise  of  sale  to  the  Respondent,  of  a 
fiEum,  receiving  so  much  in  cash  and  the  balance  was  to  be  paid  yearly,  and  the 
Respondent  was  to  be  entitled  to  a  bill  of  sale'if  the  instalments  were  paid  as  they 
became  due,  and  they  were  not  so  paid.  Held :  That  the  condition  was  resolu- 
tory and  the  contract  was  annulled.^.SiTPBBMB  Court. — Orange  A  McLennan,  9 
S.  C.  R,  p.  385,  C.  D.,  p.  462,  28  L.  C.  J.,  p.  69,  7  L.  N.,  p.  407.— Q.  B.--6  L.  N., 
p.  138. 

7.  Que  la  convention  par  laquelle  le  propri^taire  d'un  cheval  le  loue  pour 
le  temps  de  7)  mois,  moyennant  un  loyer  de  $90,  payable  $3  par  semaine,  et  au 
cas  du  paiement  total  du  loyer,  promet  le  vendre  alors  et  donner  quittance  du 
priz  que  le  loyer  repr6sente,  est  legale,  et  que  la  propri6t^  du  cheval  ne  change 
pas  tant  que  le  loyer  n'est  pas  int^gralement  pay6,  et  que  le  propri6taire  pent 
revendiquer  ce  cheval,  m^me  entre  les  mains  d'un  tiers. — ^Mathibu,  J,^Bertrand 
vs  Oaudreau,  12  R.  L.,p.  154. 

See  also  cases  noted  at  C.  C.  1067,  1472  and  1478. 
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1080*  Every  condition  contrary  to  law  or  inconsistent  with 
goods  morals  is  void,  and  renders  void  the  obligation  which  depends 
upon  it. 

An  obligation  which  is  made  to  depend  upon  the  doing  or  happen- 
ing of  a  thing  impossible  is  also  void.— jf  L.  7,  137,  §  6,  J)e  verb, 
signif  ;ffL,  1,  §§  9,  11  ;  L.  31,  2)e  oUig.  et  action  ;  Pothier,  204  ;  C. 
N.,  1172.  [I.  71.] 

DECISION  :—  Que  la  condition  ins^r^e  dans  un  acte  de  donation  fait  en  1864, 
comportant  substitution,  que  cette  substitution  ne  pourra  dtre  recueillie  par  celui 
ou  oeux  qui  professeront  une  religion  d^termin^e  (la  religion  protefetante)  est 
nuUe  et  doit  Stre  consid^r^e  comme  non  ^crite,  mais  n'annule  pas  la  disposition. 
— Mathibu,  J. — Kimpton  v$  Canadian  Pacific  Ey,,  16  R.  L,,  p.  361. 

See  also  cases  noted  at  C.  C.  990. 

1081*  An  obligation  conditional  on  the  will  purely  of  the  party 
promising,  is  void  ;  but  if  the  condition  consist  in  the  doing  or  not 
doing  of  a  certain  act,  although  such  act  be  dependent  on  his  will, 
the  obligation  is  valid.— ^L.  8,  De  oblig.  et  action  ;  ffh.  108,  §  1,  i)e 
verb,  oblig  ;  "  Nvlla  promissio  potest  consistere  quce  ex  vcluntate 
promittentis  statum  capit ; "  Pothier,  47, 48,  205  ;  C.  N.,  1174.  [I.  71.] 

10^2«  If  there  be  no  time  fixed  for  the  fulfilment  of  a  con- 
dition, it  may  always  be  fulfilled  ;  and  it  is  not  deemed  to  have  failed 
until  it  has  become  certain  that  it  will  not  be  fulfil  led  .^Pothier,  209, 
210,  211  ;  6  TouUier,  623,  624  et  seq  ;  C.  N.,  1178.  [I.  71.] 

1083*  When  an  obligation  is  contracted  under  the  condition 
that  an  event  will  not  happen  within  a  fixed  time,  such  condition  is 
fulfilled  by  the  expiration  of  the  time  without  the  event  having 
occurred.  It  is  equally  so  if  before  the  time  has  expired  it  become 
certain  that  the  event  will  not  happen.  If  there  be  no  time  fixed,  the 
condition  is  not  demed  fulfilled  until  it  is  certain  that  the  event  with 
not  happen. — Authorities  under  preceding  article ;  C.  N.,  1177.  [L  71.] 

1084*  A  conditional  obligation  becomes  absolute  when  the  party 
bound  under  the  condition  prevents  the  fulfilment  of  it.— ^^L.  81,  §  1, 
De  condition,  et  demonstrat. ;  ff  L.  85,  §  7,  De  verb,  oblig. ;  ffh.  24, 39, 
De  reg.jur ;  Pothier,  212  ;  Domat,  liv.  1,  tit.  1,  sec.  4,  n.  17  ;  C.  N., 
1178.  [I.  71.] 

10^5«  The  fulfilment  of  the  condition  has  a  retroactive  effect 
from  the  day  on  which  the  obligation  has  been  contracted.    If  the 
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creditor  be  dead  before  the  fulfilment  of  the  condition,  his  rights  pass 
to  his  heirs  or  legal  representatives.— jf  L.  18, 144,  Be  reg.  jwr  ;  Argu- 
mmttim  ex  Lege  26,  De  conditionitnis  ivstitutionum  ;  Pothier,  220  ; 
Domat,  liv.  1,  tit.  1  sec.  4,  nn.  7,  13  ;  0.  N.,  1179.  [I.  71.] 

DECISIONS : — 1*  Certains  effets  et  marohandises  dont  le  prix  est  r6clam6 
en  oette  cause  par  les  appelants,  marchands  i  MontrSa!,  iiirent  yendus  k  I'inti- 
m6,  Bar  ^chantilloDH,  k  VUe  Verte,  dans  le  District  de  Kamoaraska,  par  le  com- 
misvoyageur  des  appelants  ',  il  fut  prouv6  que  cette  vente  6tait  faite  sous  condi- 
tion, c'est-^-dire  sujette  k  Tapprobation  des  appelants,  mais  qu'elle  fut  effective- 
ment  approuv6e  et  ratifi^e  par  eux^  et  les  efiets  et  marchandises  exp^di6s  k  rin- 
tim6  k  rile  Verte.— Jua6. — Que  dans  Tespdce,  le  droit  d'action  des  appelants  a 
pris  naissance  k  Pile  Verte,  dans  le  District  de  Kamouraska,  et  non  pas  k 
Montreal.— Q.  B.—GauU  &  Berirandj  25  L.  C.  J.,  p.  340. 

2.  Que  81  un  contrat  de  mariage  stipule,  qu'advenant  le  d^cds  du  mari,  il  se- 
rait  loisible  a  la  femme  et  k  ses  enfants  de  demeurer  dans  le  logement  et  les  d6- 
pendances  du  mari  gratuitement  pendant  sa  yidult6,  sans  qu'on  puisse  les  dS- 
ranger  en  aucune  fa^on,  et  que,  pendant  le  mariage,  le  mari  vend  la  seulemaison 
dont  il  6tait  le  propri6taire  et  oCi  il  logeait  k  son  mariage,  et  d^cdde  ensuite  sans 
laisser  aucune  maison  ni  aucun  logement,  la  femme  a  droit  d*obtenir  des  h^ritiers 
da  mari  un  logement  ou  une  somme  d'argent  par  chacun,  en  repr6sentant  la  ya- 
leur  annuelle  d*un  logement  de  m6mes  conditions  que  celui  en  yue  dans  le  con- 
trat de  mariage. — ^Cimon,  J. — Hubert  vs  Bossignolj  10  L  N.,  p.  5. 

1086*  The  creditor  may,  before  the  fulfilment  of  the  condition, 
do  all  acts  conservatory  of  his  rights.— Pothier,  222  ;  C.  N.,  1180.  [I.  71.] 

DECISIONS : — 1  •  Un  cr6ancier  ^yentuel  ou  conditionnel  a  droit  de  Mre  tons 
les  actes  consenratoires  necessaires  pour  s'assurer  le  paiement  de  sa  dette. — ^Pour 
oela  il  peut  refuser  de  payer  et  garder  entre  ses  mains  toute  soamie  d'argent 

qu^il  doit  &  celui  dontil  estle  cr6ancier  6yentuel,  si  celui-ci  est  insolyable ^C.  R. — 

Botusel  V8  Primeau,  I  R.  L.,  p.  703. 

2.  Que  la  donation  par  contrat  de  mariage  dufutur^poux  k  la  future  Spouse, 
du  tiers  des  biens  meubles  et  immeubles  qui  appartiendraient  a  T^poux  lors  de 
son  dSc^s,  si  la  future  epouse  lui  suryit,  ne  peut  faire  Tobjet  d^une  reclamation 
lors  de  La  faillite  du  mari. — Q.  B. —  Workman  A  Mullhollandj  10  R.  L.,  p.  412. 

lOST.  When  the  obligation  has  been  contracted  under  a  sus- 
pensive condition,  the  debtor  is  bound  to  deliver  the  thing  which  is 
the  object  of  it,  upon  the  fulfilment  of  the  condition. 

If,  without  the  fault  of  the  debtor,  the  thing  have  altogether 
perished  or  can  no  longer  be  delivered,  no  obligation  exists. 

If  the  thing  be  deteriorated  without  the  fault  of  the  debtor,  the 
creditor  must  receive  it,  in  the  state  in  which  it  is,  without  diminution 
of  price. 

If  the  thing  be  deteriorated  by  the  fault  of  the  debtor,  the  cre- 
ditor may  either  exact  the  thing  in  the  state  in  which  it  is,  or  demand 
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the  dissolution  of  the  contract,  with  damages  in  either  case.— Jf  L.  8, 
10,  De  pericvZo  et  commodo  rei  venditce ;  Cod.,  lib.  4,  tit.  4,  L.  6 ;  Po- 
thier,  218,  219 ;  Domat,  liv.  1,  tit.  1,  sec.  4,  n.  10 ;  C.  N.,  1182.  [I.  73.] 

1088.  A  resolutive  condition,  when  accomplished,  effects  of 
right  the  dissolution  of  the  contract.  It  obliges  e€M5h  party  to  restore 
what  he  has  received,  and  replaces  things  in  the  same  state  as  if  the 
contract  had  not  existed ;  subject  nevertheless  to  the  rules  established 
in  the  last  preceding  article  with  respect  to  things  which  have 
perished  or  been  deteriorated. — Cod.,  lib.  8,  tit.  38,  L  12 ;  Argvrnienttmi 
ex  leg.  1, 4,  /  De  lege  commia ;  Pothier,  224,  672  ;  6  Toullier,  650,  561 ; 
C.  N.,  1183.  [I.  73.] 

DECISIONS — 1.  Alegacy  by  afather  to  a  daughter,  conditional  upon  her 
not  doing  certain  things,  is  forfeited  by  her  doing  such  things. — ^C.  B^^Freligh  vs 
Seymour f  2  L.  C.  J.,  p.  91. 

2.  Celui  qui  vend  un  chaland  sans  passer  de  titre,  et  qui  re^oit  un  acoompte 
sur  le  prix,  n'a  pas  le  droit  de  reprendre  le  dit  chaland  sans  forme  de  proc^,  et 
s'il  le  reprend,  il  sera  condamn6  k  en  payer  la  yaleur,  deduction  fiute  de  ce  qui 
lui  est  encore  dfi  sur  le  prix.— Q.  fi — Beaupri  A  Labelhy  7  R.  L.,  p.  589. 

See  also  oases  noted  at  C.  C.  1079. 

SECTION   II. — OF  OBLIGATIONS  WITH   A  TERM. 

1089*  A  term  differs  from  a  suspensive  condition  inasmuch  as 
it  does  not  suspend  the  obligation,  but  only  delays  the  execution  of 
it._/L.  41,  L.  46,  De  verb,  oblig ;  Pothier,  230;  C.  K,  1185.    [L  73.] 

DECISION  : — Que  les  d^lais  fix^sparun  jugement  dela  Cour  Sup6rieure  poor 
I'ez^cution  d'une  obligation  mentionn^e  dans  ce  jugement  sont  suspendus  par 
I'inscription  de  la  cause  en  revision  et  ne  doivent  compter  qu'cl  < later  de  Tenr^* 
gistrement  du  jugement  de  la  Cour  de  Revision  au  bureau  du  Protonotaire  de  la 
Cour  Sup^rieure  quand  mSme  ce  jugement  de  la  Ck>ur  de  Revision  ne  ferait  pas 
mention  de  ces  d61ais. — C.  R. — Dyson  vs  Sweanor,  15  R.  L.,  p.  423. 

lOHO*  That  which  is  due  with  a  term  of  payment  cannot  be 
exaxjted  before  the  expiration  of  the  term  ;  but  that  which  has  been 
paid  in  advance  volimtarily  and  without  error  or  fraud  cannot  be 
recovered.—;^  L.  1,  §  1,  De  coTidit  et  demonat]  ffh,  46,  loc.  cit,  in 
art.  mprd ;  Pothier,  230,  231,  547  ;  Domat,  liv.  1,  tit.  1,  sec.  3,  n.  7  ; 
liv.  4,  tit.  1,  sec.  1,  n.  5  ;  4  Marcad6,  nn.  572-3-4 ;  Vol.  5,  p.  256  ;  11 
Duranton,  113;  3  Zach.,  385,  n.  6 ;  11  Toullier,  59,  60  ;  C.  N.  1186. 
[I.  73.] 

1091*  The  terra  is  always  presumed  to  be  stipulated  in  favor  of 
the  debtor,  unless  it  results  from  the  stipulation  or  the  circumstances 
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that  it  has  also  been  agreed  upon  in  favor  of  the  creditor.— jfL.  41,  in 
iine;ffloc.  cU.,  in  aH.  auprd ;  Pothier,  833  ;  C.  N.,  1187.  [I.  73.] 

DECISIONS  : — 1*  Bespondent  left  with  Appellants  in  their  office,  a  cheque  for 
$400y  on  an  agreement  that  if  he  £uled  to  appear  next  morning,  at  eleven  o'clock, 
to  pat  in  bail  in  a  capias  case  taken  against  him,  the  Appellants  were  to  take  the 
cheque  for  the  debt  and  costs. — Held  :-Th&t  the  Bespondent  did  not  present 
himself  with  his  bondsmen  at  the  office  within  the  limits  of  time  fixed,  and  that 
Appellant  had  the  right  to  keep  the  cheque. — ^Q.  B.—iirciira«^  d:  Moffatt^  4  Q. 

B.  R,  p.  238. 

2.  Que  dans  un  prSt  k  intSrdt,  le  b6n6fice  du  terme  est  cens6  stipule  en 
faveor  des  deux  parties  contractantes,  et  qu'en  consequence,  Pemprunteur  ne 
peut  obligor  le  cr6ancier&  recevoir  le  paiement  de  sa  crSance  avant  6ch6anoe— 

C.  ^^Ouimet  va  Minard,  30  L.  C.  J.,  p.  308,  M.  L.  R.,  3  S.  C,  p.  42. 

3.  0.  having  effected  a  loan  payable  in  ten  years  with  interest  at  six  per 
cent  by  monthly  instalments,  fixed  by  dividing  the  principal  and  interest  added 
together,  the  delay  of  payment  was  in  favor  of  the  debtor,  who  could  pay  by 
anticipation  before  its  expiry,  allowing  for  interest  only  up  to  the  time  of  pay- 
ment— Q.  B< — SocUtide  Construction  des  Artisans  S  Ouimetj  14  Q.  L.  R.,  p  81. 


1092*  The  debtor  cannot  claim  the  benefit  of  the  term  when  he 
has  become  a  bankrupt  or  insolvent,  or  has  by  his  own  act  diminished 
the  security  given  to  his  creditor  by  the  contract. — Pothier,  234,  235 ; 
G  N.,  1188.     [I.  73.] 

DECISIONS  : — 1.  A  promissory  note  d  terme  in  case  of  insolvency,  is  imme- 
diately exigible — C.  K-^Lovell  vs  Meikle,  2  L.  C.  J.,  p.  69. 

2.  That  a  company  ceasing  to  meet  its  ordinary  payments  as  they  becomes 
d  e,  though  its  nominal  assets  may  be  equal  to  its  liabilities,  will  be  deemed  in- 
solvent, and  cannot  claim  the  benefit  of  the  term  upon  a  promissory  note  not  yet 
due. — ^Taschbrbau,  J. — Corcoran  vs  Montreal  Abattoir  Co,,  6  L.  N.,  p.  135. 

3.  The  mere  fact  of  insolvencvt  causes  the  debtor  to  lose  the  benefit  of  the 
stipulated  term,  independently  of  the  question  of  diminished  security.  Hence, 
rent^  not  yet  exigible  by  terms  of  the  lease,  becomes  so  by  the  insolvency  of  the 
tenant  though  the^o^e  be  not  diminished.— Johnston,  J. — Minard  vs  Peltier j  7  L. 
N.,  p.  15. 

4.  When,  in  a  deed  of  sale  of  an  immoveable,  the  price  has  been  made  payable 
by  instalments,  with  a  bailleur  defonds  hypothec,  enregistered  before  the  promul- 
gation of  the  ccuiastre,  there  being  no  obligation  imposed  by  the  deed  of  sale  on 

the  pnrohaser  to  renew  the  hypothec  after  the  cadastre  should  be  promulgated  : 

Held : — That  the  act  of  the  purchaser  in  creating  a  hypothec  on  the  immoveable 
which  hypothec  had  been  registered  before  the  promulgation  of  the  cadastre  and 
renewed  after  it,  and  the  purchaser's  omission  to  renew  the  bailleur  defonds  hy- 
pothecy  had  not  diminished  the  security  of  the  seller  and  had  not  rendered  the 

inntalment  of  purchase  money  exigible,  under  C.  C.  1092. — Casault,  J Gilbert 

VMMinguyy  10  L.  N.,  p.  58. 

5.  Que  rinsolvabilit6  du  d^biteur  lui  fait  perdre  le  b6n6fioe  du  terme  con- 
venu.— Mathibit,  J. — Fumiss  vs  Bleaultf  M.  L.  R.,  2  S.  C,  p.  419. 
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SECTION   III. — OF   ALTERNATIVE  OBLIGATIONS. 

1093*  The  debtor  in  an  alternative  obligation  is  discharged  by 
giving  or  doing  one  of  the  two  things  which  form  the  object  of  his 
obligation ;  but  he  cannot  compel  the  creditor  to  accept  a  part  of  one 
of  these  things  and  a  part  of  the  other.— jf  L.  78,  §  ult.,  De  condit,  et 
demonst ;  /  L.  8,  §  1,  De  legatis,  1 ;  Pothier,  245,  246,  247  ;  C.  N., 
1189,  1191.    [I.  73  to  75.] 

DECISIONS  : — Where  no  delay  is  fixed  by  the  ooatraot  for  the  performanoe 
of  an  alternative  obligation,  the  debtor  can  only  be  deprived  of  his  option  by  the 
expiration  of  a  delay  fixed  by  a  judgment  against  him  ;  and  therefore,  when  the 
amount  of  a  municipal  corporation's  subscription  to  a  Railway  Company  was  pay- 
able, either  in  debentures  or  money,  the  corporation  could  not,  by  a  mere  nota- 
rial protest  served  on  it,  fixing  a  time  for  the  delivery  of  the  debentures,  be 
deprived  of  its  option  to  pay  in  debentures,  and  the  action  against  the  Cknrpora- 
tion  should  have  given  the  alternative. — Q.  B — Compagnie  du  Chetnin  de  Fer  des 
Laurentides  &  Corp.  de  la  ParoUse  de  St.  Lin,  3  L.  N.,  p.  34,  24  L.  C.  J.,  p.  191. 

2.  That  a  composition  and  discharge,  being  an  act  of  liberality  towards  a 
debtor,  must  be  strictly  complied  with  by  him.  So,  when  a  debtor  failed  to  punc- 
tually meet  the  instalments  of  his  composition  as  they  fell  due,  and  the  creditor 
thereon  sued  for  the  full  amount  of  his  original  debt,  the  action  was  maintained. 
— ^ToRRANOB,  J. — Ross  vs  Bertrand,9  L.  I^.,  p.  314. 

3.  Similar  decision, — Torrance,  J. — Rollandvs  Seymour,  2  L.  N.,  p.  324. 

1094«  The  option  belongs  to  the  debtor  unless  it  has  been  ex- 
pressly granted  to  the  creditor.— jfL.  2,  §  3,  De  eo  quod  certo  loco  ;  jf  L. 
25,  De  contrahAndd  emptione-,  Pothier,  247,  248,  283  ;  Domat,  liv.  1, 
tit.  1,  sec.  2,  n.  15  ;  C.  N.,  1190.    [I.  75.] 

1095*  An  obligation  is  pure  and  simple  although  contracted  in 
an  alternative  form,  if  one  of  the  two  things  promised  could  not  be 
the  object  of  the  obligation.—;^  L.  72,  §  4,  De  solutionilms ;  Pothier, 
249;  C.  N.,  1192.    [1.75.] 

1006*  An  alternative  obligation  becomes  pure  and  simple  if 
one  of  the  things  promised  perish,  or  can  no  longer  be  delivered,  even 
through  the  fault  of  the  debtor.  The  value  of  such  thing  cannot  be 
oflTered  in  its  plaxje  ; 

If  both  things  have  perished  or  can  no  longer  be  delivered,  and 
the  debtor  be  in  fault  with  respect  to  one  of  them,  he  must  pay  the 
value  of  that  which  remained  last.— ;^  L.  34,  §  6,  De  contraJiendd 
emptione  ;  ffL,  115,  De  verb.  oUig  ;  jf  L.  2,  §  3,  De  eo  quod  certo  loco  ; 
f  3,  L.  95,  De  solutionibus  ;  Pothier,  Oblig.,  250, 251,  252,   Vente,  312  ; 
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CoTUrA,  L.  47,  §3,  De  legat,  lo  &  Rousseau  de  Lacombe,  vo  Alternative, 
no  2  ;  C.  N.,  1193.  [I.  75.] 

DECISION  : — ^La  caution  judiciaire  fournin  conform6ment  X  rarticl6  869  C.  P. 
C.|  6t  qui  8'6tait,  aux  termes  du  cautionnement,  oblig6e  de  remettre  les  effets 
saisis-revendiqu^s  ou  d'en  payer  la  valeurqui  serait  constat^epar  jugement  rendu 
dans  la  cause,  demeure  tenue,  aux  termes  de  Tarticle  1096  C.  C,  de  Tobligation 
pure  et  simple  de  rendre  les  effets  saisis-revendiqu^s,  lorsque  le  jugement  est 
devenu  impossible,  faute  du  rapport  du  bref.  En  ce  cas,  le  d^lai  d'un  an  depuis 
le  cong6d6&ut  &  la  date  de  I'institution  de  Taction  centre  la  caution,  sans  avis  k 
cette  demidre,  ne  la  lib^re  pas Q.  B. — Poulin  k  Hudon,  6  R.  L.  p.  314. 

109T*  When,  in  the  cases  provided  for  in  the  last  preceding 
article,  the  option  has  been  granted  by  the  contract  to  the  creditor  ; 

Esther  one  of  the  two  things  has  perished  or  can  no  longer  be 
delivered,  and  then,  if  it  be  without  the  fault  of  the  debtor,  the  cred- 
itor shall  have  the  one  which  remains,  but  if  the  debtor  be  in  fault, 
the  creditor  may  demand  the  thing  which  remains  or  the  value  of  the 
other  ; 

Or  both  things  have  perished  or  can  no  longer  be  delivered,  and 
if  the  debtor  be  in  fault  with  regard  to  both  or  either  of  them,  the 
creditor  may  demand  the  value  of  the  one  or  of  the  other  at  his  option. 
—fflu  95,  De  solutionibus  ;  Pothier,  253  ;  C.  N.,  1194.  [1.  75.] 

1098«  If  both  things  have  perished,  the  obligation  is  extin- 
guished in  the  cases  and  subject  to  the  conditions  provided  in  article 
1200.— C.  N.,  1195.  [I.  75.] 

1099«  The  rules  contained  in  the  articles  of  this  section  apply 
to  cases  where  the  alternative  obligation  comprises  more  than  two 
things,  or  has  for  its  object  todo  or  not  to  do  some  thing. — C.  N.,  1196. 
p.  75.] 

SECTION  IV. — OF  JOINT  AND  SEVERAL  OBLIGATIONS. 

§  1.  Of  joint  and  several  interest  among  ci^editors. 

IIOO*  A  joint  and  several  interest  among  creditors  gives  to 
each  of  them  singly  the  right  of  exacting  the  performance  of  the 
whole  obligation  and  thereupon  of  discharging  the  debtor. — Cod.,  De 
duobus  reis  stvpvX.  et  proTtiit.  ;  jf  L.  2,  De  dvx)hus  reis  constituendis ; 
Pothier,  258,  259,  260  ;  Domat,  liv.  3,  tit.  3,  sec.  2,  nn  1,  2,  6  ;  Intro- 
duction to  this  title  ,  p.  247,  folio  edit ;  C.  N.,  1197.  [I.  77.] 
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1101«  The  debtor  has  the  option  of  paying  to  either  of  the 
joint  and  several  creditors,  so  long  as  he  is  not  prevented  by  a  suit 
instituted  by  one  of  them. 

[Nevertheless,  if  one  of  the  creditors  release  the  debt,  the  debtor 
is  discharged  for  the  part  only  of  such  creditor.  The  same  rule  applies 
to  all  cfibses  in  which  the  debt  is  extinguished  otherwise  than  by 
actual  payment ;  subject  to  the  rules  applicable  to  commercial  part- 
nerships.]—jf  L.  2,  16,  De  duohua  reia  ;  Pothier,  260;  Domat,  Zoc. 
cit,  and  n.  3 ;  C.  N.,  1198.  [I.  77.] 

1102*  The  rules  concerning  the  interruption  of  prescription  in 
relation  to  joint  and  several  creditors  are  declared  in  the  title  Of 
PirescHption. — Cod.,  L.  5,  De  duobus  reis  stipidandi ;  Pothier,  260 ; 
Domat,  loc.  cit,  n.  5  ;  C.  N.,  1199.  [I.  77.] 

§  2.  Of  debtors  jointly  and  severally  obliged. 

1103*  There  is  a  joint  and  several  obligation  on  the  part  of  the 
codobtors  when  they  are  all  obliged  to  the  same  thing,  in  such  manner 
that  each  of  them  singly  may  be  compelled  to  the  performance  of  the 
whole  obligation,  and  that  the  performance  by  one  discharges  the 
othei's  toward  the  creditor. — ffh.  2,  L.  3,  §  1,  L.  11,  §  1,  De  duobus  reis 
constitivendis  ;  Cod.,  L.  3,  De  duobus  reis  stipulandi  ;  Pothier,  261, 
263,  274  ;  Domat,  liv.  3,  tit.  3,  sec.  1,  no  1  ;  C.  L.  2086  ;  C.  N.,  1200. 
[I.  77.] 

1104«  An  obligation  may  be  joint  and  several  although  one  of 
the  codebtors  be  obliged  differently  from  the  others  to  the  performance 
of  the  same  thing  ;  for  example,  if  one  be  obliged  conditionally  while 
the  obligation  of  the  other  is  pure  and  simple,  or  if  one  be  allowed  a 
term  which  is  not  granted  to  the  other.— ^^  L.  7,  L.  9,  §  2,  De  duobus 
reis  constitwendis  ;  Pothier,  263  ;  Domat,  liv.  3,  tit.  3,  sec.  1,  n.  5  ;  C. 
L.,  2087  ;  C.  N.  1201.  [I.  77.] 

DECISIONS  : — I.  When  two  persons  who  had  sold  one  fourth  interest  in  an 
invention  were  condemned  to  make  a  practical  test  of  the  value  of  the  invention, 
as  stipulated  in  the  contract,  or  to  repay  the  purchase  money,  the  condemnation 
was  properly  held  to  be  joint  and  several — C.  R  — Dyson  vs  Sweanor,  M.  L.  IL, 
3  S.  C,  p.  361. 

2.  Que  deux  signataires  d'un  billet  promissoire  sont  obliges  conjointement 
et  solidairementy  quoique  la  solidarity  ne  soit  pas  exprim6e. — ^Mathibu,  J^-^Per- 
reaultvs  Bergevin,  14  R.  L.,  p.  604. 

3.  Que  Tobligation  des  propri^taires  de  biens  immeubles  de  payer  les  taxes 
dues  &  la  Cit6  de  Montreal  est  indivisible,  co^jointe  et  solidaire,  et  que  cette  der- 
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nidre  pent  en  poursuivre  le  paiement,  en  entier,  oontre  oelui  dont  le  nom  est 
inscrit  an  rdle  d'^Taluation  ou  de  tout  autre  propri^taire  par  indivis — ^Tbluer,  J. 
^CiUde  Montreal  vs  Cassidy,  M.  L.  R,  4  S.  C,  p.  32. 

1105*  An  obligation  is  not  presumed  to  be  joint  and  several ;  it 
must  be  expressly  declared  to  be  so. 

This  rule  does  not  prevail  in  eases  where  a  joint  and  several 
obligation  arises  of  right  by  virtue  of  some  provision  of  law  ; 

Nor  is  it  applicable  to  commercial  transactions^  in  which  the 
obligation  is  presumed  to  be  joint  and  several,  except  in  cases  other- 
wise regulated  by  special  laws.— jf  L.  6,  L.  8,  L.  11,  §  2,  De  dvx)hvs 
reis  constit ;  Novel.  99,  c.  l,jf  L.  43,  De  rejvdic,  et  effectw  sententioe  , 
Cod.,  L.  3,  De  duohua  reis  ;  Pothier,  265, 266  ;  Boutaric,  Instit,  p.  444 ; 
2  Bomier,  pp.  491,  492,  tit.  4,  art.  7,  Ord.  1673 ;  Domat,  liv.  3,  tit.  3, 
secl,n.  2;  C.  N.,  1202.  [1.79.] 

Amendment — Parties  to  deeds,  executed  before  a  notary,  are 
jointly  and  severally  liable  for  his  disbursements  and  fees. 

This  provision,  in  cases  of  deeds  of  composition  and  discharge, 
applies  only  to  the  parties  who  have  given  instructions  to  have  them 
prepared. — Q.  32  Vict.,  cap.  32,  s.  15. 

DECISIONS : — I.  If  the  party  contesting  an  election  and  the  sitting  member 
join  in  applying  for  the  appointment  of  a  commissioner,  they  are  liable  jointly 
and  sevendly  for  the  fees  of  such  commissioner. — ^0.  R. — McCord  vs  Bellingham^ 
2  L  C.  J.,  p.  42. 

2.  L*ezpert  nomm6  par  one  partie,  ou  nomm6  par  la  cour,  sur  le  choiz  de 
la  partie,  n'a  de  reoours,  pour  le  paiement  de  ses  frais,  honoraires  ou  Emoluments, 
que  oontre  telle  partie,  Vautre  partie,  ou  les  autres  parties  en  litige  n'etant  pas 
tenues  et  obligees  solidairement  envers  tel  expert. — Q.  6. — Brown  dt  Wallace,  5 
L.  C.  J.,  p.  60. 

3.  Les  entants  qui  sont  tenus  par  la  loi  de  foumir  des  aliments  a  leurs 
parents  doivent  y  §tre  condamn6s  solidairement. — Les  parents  peuvent  s'adresser 
a  celui  des  enfants  quails  jugent  k  propos  pour  lui  demander  des  aliments.—. 
Monk,  J. — Lauzon  vs  Connoissant,  5  L.  C.  J.,  p.  99. 

4.  Des  d^biteurs  solidaires,  assign^s  par  une  mdme  action,  peuvent  per- 
mettre  &  Fun  d'eux,  qui  est  insolvable,  de  faire  4  leur  cr6ancier  commun  de  faux 
frais,  dans  cette  m§me  action,  sans  en  Stre  responsables  eux-mdmes. — Les  endos- 
seurs  d'lm  billet  promissoire,  poursuivis  avec  le  tireur  par  une  action  et  compa- 
raissant  tons,  tireur  et  endosseur«i,  par  le  m^me  avocat  et  *plaidant  tons  aussi 
(mais  s6parEment)  par  le  mSme  avocat,  ne  sont  pas  consid6r6s  comme  ay  ant  une 
connaissance  legale  des  moyens  de  defense  employes  par  le  tireur,  leur  coddfen- 
deur,  et  ne  sont  pas  census  connaitre  l^galement  les  incidents,  proc6d6s  et  juge- 
ments,  ni  appels  intervenus  sur  les  moyens  de  defense  du  tireur,  et  il  faut,  pour 
rendre  les  endosseurs  responsables  des  faux  frais  occasionn^s  par  le  tireur,  leur 
dSnoncer  les  incidents  intervenus  sur  la  defense  du  tireur,  et  spEcialement  les 
appels  auxquels  cette  defense  donne  lieu — La  signification  de  I'appel  interjet6, 
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par  le  porteur  du  billet,  du  jugement  rendu  sur  la  defense  du  tireur,  quoique  fiuie 
au  prooiireur  commun  du  tireur  et  des  endosseurs,  n'est  pas  une  dSnonciation 
suffisante  de  Tappel  aux  endosseurs,  pour  les  rendre  responsables  des  frals  encou- 
rus  sur  oet  appel. — Q.  B. — Boucher  <k  LaiouVf  6  L.  C.  J.,  p.  269. 

5.  Action  against  a  married  man  and  his  mother  for  price  of  furniture  alleged 
to  have  been  sold  to  them  jointly  and  severally.  Defendants  endeavoured  to  prove 
that  the  sale  was  made  to  the  mother  alone  and  that  the  son  was  of  impaired 

intellect.   Judgment  against  defendants  jointly  but  without  solidariti, C.  R— 

Labergevs  DeLorimierf  M.  C.  R.,  p.  105. 

6.  Upon  a  personal  action  for  arrears  of  rent  of  a  rente  eomiittUe  against  his 
heirs  possessing  par  indivUf  the  condemnation  cannot  be  against  them  solidaire- 
ment — ^In  the  case  submitted,  a  personal  action  will  lie  upon  the  undertaking  of 
the  donees  to  pay  a  rente  constitu^  in  favor  of  the  auteur  from  whom  the  donor 
had  acquired  the  immoveable — Q.  B. — Pappans  d;  Turcotte,  15  L.  C.  R.,  p.  153. 

7.  The  petitioners  in  the  case  of  a  contested  election  are  jointly,  not  sever- 
ally, liable  to  the  sitting  member  for  their  half  of  the  commissioner's  fees  paid  by 
the  sitting  member. — Q.  B. — Lamhre  A  Ou^remontj  1  L.  C.  L.  J.,  p.  59. 

8.  Un  mari  et  une  femme  s6par6s  de  biens  sont  conjointement  et  solidaire. 
ment  tonus  au  paiement  de  choses  n6cessaires  &  la  vie,  bien  qu'elles  aient  6t^ 
achet6es  pendant  la  communaut^ — Smith,  J — Paquette  vs  LimogeSj  7  L  C.  J., 
p.  30. 

9.  Where  necessaries  are  supplied  by  a  trader  to  a  husband  and  wife  separ. 
ated  as  to  property,  and  delivered  at  their  domicile  for  the  useof  their  household, 
the  husband  and  wife  are  jointly  and  severally  liable  for  such  necessaries. — 
Monk,  J.~^St,  Amand  vs  Bourreif  7  L.  C.  J.,  p.  32. 

10.  B6th  husband  and  wife  s^paris  de  biens  are  jointly  and  severally  liable 
for  a  joint  note  made  in  the  course  of  a  business  in  which  they  were  both  jointly 
interested ^Monk,  J — Girouard  vs  Lachapelle,  7  L.  C.  J.,  p.  289. 

11.  Plusieurs  dSbiteurs  non  solidaires  peuvent  Stre  poursuivis  par  la  mSme 
demande,  et  condamn6s  d,  payer  diverses  sommes  de  deniers  individuellement, 
mais  solidairement  aux  frais  de  Taction — Smith,  J. — Perkins  vs  Leclaire,  7  L.  C 
J.,  p.  78. 

12.  Sur  action  personnelle  pour  arr6rages  de  rente  oonstitu^  oontre  des 
h^ritiers  poes^dant  par  indivis,  la  condamnation  ne  pent  dtre  solidaire ;  et  dans 
Tespdce,  il  y  a  lieu  i  Taction  personnelle,  sur  obligation  par  des  donataires  de 
payer  une  rente  constitute  en  favour  de  Tauteur  duquel  le  donateur  avait  acquis 
Timmeuble Q.  B^^Pappans  &  Turcottey  15  L.  C.  R.,  p.  153. 

13.  11  n'existe  aucune  solidarity  entre  plusieurs  parties  signataires  de  la 
piece  de  procMure,  par  laquelle  commencent  les  vacations  de  Tavooat,  pour  le 
paiement  des  honoraires  de  cet  avocat. — L'avocat  est  116  par  les  conventions 
particulidres  intervenues  entre  tels  signataires,  relative  ment  aux  frais  k  &ire, 
quoique  cet  avocat  soit  etranger  k  ces  conventions  et  mSme  les  ignore,  et  si,  par 
teiles  conventions,  I'un  des  signataires  est  exon6r6  des  frais  par  ses  co-signataires, 
Tavocat  n'a  aucune  action  oontre  celui-14. — ^Monk,  J. — Doutre  vs  Dempsey,  9  L. 
C.  J.,  p.  176. 

14.  In  January  1848,  Croteau  executed  a  deed  of  obligation  for  £50  and 
interest,  in  favor  of  Arcand's  auteur  and  mortgaged  thereby  a  certain  piece  of 
land,  which  in  June,  1855,  he  sold  to  Blanchet,  who  by  the  deed  of  sale,  bound 
and  obliged  himself  to  pay  the  said  debt,  and  who  the  same  day  executed  an- 
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other  deed  of  obligation,  without  noration  for  £75  and  interest,  being  the  princi- 
pal and  interest  accrued  on  the  onginal  debt  in  favor  of  the  Plaintiff's  auteur. 
Action  against  Blanchet  and  Croteau,  for  joint  and  several  condemnation  for 
amount  due  under  the  said  deeds.  Action  dismissed  on  demurrer.  No  action  for 
a  joint  and  several  condemnation  lies — ^Tasohbbbau,  J. — Arcand  vs  Blanchet  ^ 
2  R.  L.,  p.  626. 

15.  Deux  cultivateurs  qui  ont  sign^  un  billet  promissoire  ne  sont  pas  obliges 
solidairement,  et  la  solidarity  n'eziste  que  dans  le  cas  oil  les  faiseurs  d'un  billet 
80nt  commer^ants. — Maokat,  J. — Malhiot  vs  TesHcTf  1  R  C,  p.  121. 

16.  Several  seigniors  agreed  to  take  measures  to  protect  their  interests 
before  the  Court  and  in  Parliament.  A  committee  named  by  them  caused  several 
factums,  documents,  etc.,  to  be  printed. — Held :  That  the  members  of  the  com- 
mittee were  jointly  responsible  to  the  printer  for  the  price  of  the  documents 
printed. — Semble  :  The  committee  might  even  have  been  condemned,  jointly  and 
severally. — Q.  B. — Papineau  Ss  Lovell.  14  L.  C.  J.,  p.  238. 

17.  Similar  decision. — C.  R. — Lovell  vs  Camphell,  11  L.  C.  J.,  p.  317. 

18.  Professional  attomies  who  carry  on  business  under  a  firm  name,  are 
liable  as  partners  for  monies  collected  by  the  firm. — Q.  B. — Ouimet  vs  Bergevin, 
22  L.  C.  J.,  p.  265. 

19.  The  obligation  of  children  to  support  an  indigent  parent,  is  not  joint 
and  several,  but  each  child  is  condemned  to  contribute  in  proportion  to  his 
means^-^oHNSON,  J. — Leblanc  vs  Leblane,  1  L.  N.,p.618. 

20.  The  obligation  of  children  to  furnish  aliments  to  their  father  is  not  joint 
and  several,  but  is  divisible ;  nor  are  they  jointly  and  severally  liable  for  the  costs 
of  suit  brought  to  recover  from  them  an  alimentary  allowance. — Caron,  J. — Or4vier 
wOcrter,9R.L.,  p.  313. 

21.  Que  lorsqu'une  donation  entrevifs  est  faite  k  certaine  condition,  qui,  par 
son  avdnement,  annule  Facte,  les  donataires  sont  tenus  coigointement  et  soli- 
dairement  de  rendre  compte  au  donateur  de  leur  jouissance  de  la  propri^td 
depuis  Pavdoement  de  la  condition. — ^Tasohbrrau,  J. — Thivierge  vs  Thivierge,  M. 
L.  R.,  2  S.  C,  p.  198. 

See  also  case  noted  at  C.  G.  1121. 

IIOO.  The  obligation  arising  from  the  common  oflFence  or  quasi- 
offence  of  two  or  more  persons  is  Joint  and  several. — Pothier,  Oblig,^ 
264.    [I.  79.] 

DECISIONS  : — I.  La  reparation  faite  par  I'undes  auteurs  dulibelle,  nelib^re 
pas  son  complice,  quoiqu'elle  puisse  att^nuer  les  dommages. — La  solidarity,  dans 
ce  genre  de  d^lit,  r^sulte  de  la  suggestion  des  Merits  diffamatoires,  sans  participa- 
tion dans  le  fait  materiel  de  leur  redaction — ^Mone,  J.—  McMillan  vs  Boucher,  12 
L.C.J.,  p.  319. 

2.  Qh'il  y  a  solidarity  entre  deux  ou  plusieurs  personnes  pour  les  dommages 
resultant  d^un  d61it  commis  conjoin tement,  et  que  le  rdglement  fait  par  Tun 
lib^re  les  autres.— Stuabt,  J Giroux  vs  Blais,  7  Q.  L.  R.  p.  309. 

3.  All  who  participate  in  a  dUit  or  quasi  d^it  are  jointly  and  severally  liable 
for  the  loss  or  ii^jury  resulting  therefrom,  and  therefore,  persons  who  have  wrong- 
fully cut  and  carried  away  wood  which  did  not  belong  to  them,  are  jointly  and 
severally  liable  to  the  owner  for  the  value  thereof. — Q.  B. — Lalonde  dt  B^anger, 
24  L  C.  J.,  p.  96.  30 
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1107*  The  creditor  of  a  joint  and  several  obligation  may  apply 
for  payment  to  any  one  of  the  codebtors  at  his  option,  without  sudi 
debtor  having  a  right  to  plead  the  benefit  of  division.— jf  L.  3,  Dt 
duobas  reia ;  ff  L.  47,  Locati  cond/ucti ;  Sectis,  Novel,  99,  c  1 ;  Po- 
thier,  270 ;  4  Bretonnier  sur  Henrys,  p.  419 ;  CotUvA,  Domat,  liv.  3, 
tit.  3,  sec  1,  n.  8 ;  0.  L.,  2089  ;  C.  N.,  1203.     [I.  79.] 

1108*  Legal  proceedings  taken  against  one  of  the  codebtors  do 
not  prevent  the  creditor  from  taking  similar  proceedings  against  the 
others. — Cod.,  L.  28,  De  Jidyuss  et  mandat,  8,  41 ;  Pothier,  271 ;  Do- 
mat, loc.  cit,  suprd,  n.  7  ;  C.  L.,  2090 ;  0.  N.,  1204.     [I.  79.] 

1109*  If  the  thing  due  have  perished  or  can  no  longer  be  deli- 
vered, through  the  fault  of  one  or  more  of  the  joint  and  several  deb- 
tors, or  after  he  or  they  have  been  put  in  default,  the  other  codebtors 
are  not  discharged  from  the  obligation  to  pay  the  price  of  the  thing, 
but  the  latter  are  not  liable  for  damages. 

The  creditor  can  recover  damages  only  from  the  codebtors  through 
whose  fault  the  thing  has  perished  or  can  no  longer  be  delivered,  and 
those  in  default. — ff  L.  18,  De  duohxis  reis  constituendis ;  L.  32,  §  4, 
De  Udwria  et  frv/itihus ;  L.  173,  §  2,  De  div,  reg,  juris ;  Dumoulin, 
Trac.  de  dividuo  et  individv/),  part.  3,  nn.  126-7;  Pothier,  273;  C. 
L.,  2091 ;  C.  N.,  1205.     [I.  79.] 

lilO*  The  rules  concerning  the  interruption  of  prescription  in 
relation  to  joint  and  several  debtors  are  declared  in  the  title  Of  Pres- 
cription.— Cod.,  L.  5,  De  duohus  reis,  etc ;  Pothier,  272 ;  Dumoulin, 
loc  cit,  suprd,  n.  9  ;  C.  L.,  2092  ;  C.  N.,  1206.     p.  79.] 

nil*  A  demand  of  interest  made  against  one  of  the  joint  and 
several  debtors  causes  interest  to  run  against  them  alL — Cod.,  Arg.  ex, 
leg.  5,  De  duobus  reis ;  Pothier,  272 ;  6  Toullier,  n.  729  ;  4  Marcad^, 
n.  611 ;  C.  L.,  2093  ;  C.  N.,  1207.     [I.  81.] 

1112*  A  joint  and  several  debtor  sued  by  the  creditor  may  plead 
all  the  exceptions  which  are  personal  to  himself  fits  well  as  such  as  are 
common  to  all  the  codebtors.  He  cannot  plead  such  exceptions  as  are 
purely  personal  to  one  or  more  of  the  other  codebtors.— jf  L.  10, 19, 
De  duohus  reis ;  Pothier,  274 ;  Domat,  loc.  cU.,  suprd,  n,  8 ;  0.  L. 
2094  ;  a  N.,  1208.    [I.  81.] 
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DECISION : — ^La  caution  qui  ne  requiert  point  sur  lea  premieres  pounuites 
dirig^ea  contre  elle  le  benefice  de  diaousaion  doit  dtre  condamn^e  au  paiement  de 
la  cr6ance  dana  la  m6me  poursuite  avec  le  d6biteur  principal. — C.  R. — Sargent  vs 
Johnsiony  13  L.  C.  J.,  p.  298. 

1118*  When  one  of  the  codebtors  becomes  heir  or  legal  repre- 
sentative of  the  creditor,  or  when  the  creditor  becomes  heir  or  legal 
representative  of  one  of  the  codebtors,  the  confusion  extinguishes  the 
joint  and  several  debt  only  for  the  part  and  portion  of  such  codebtor. 
—/  L.  95,  §  2,  De  solut  et  liberat ;  /  L.  50,  ibid ;  Pothier,  276 ;  Domat, 
loc.  ciU  8v^d ;  C.  L.,2095  ;  C.  N.,  1209.  [I.  81.] 

1114*  The  creditor  who  consents  to  the  division  of  the  debt 
with  regard  to  one  of  the  codebtors,  preserves  his  joint  and  several 
right  against  the  others  for  the  whole  debt. — Pothier,  Oblig.,  277  ; 
Rente,  194,  195 ;  C.  K,  2096 ;  C.  N.,  1210.  [I.  81.] 

1U.5*  A  creditor  who  receives  separately  the  share  of  one  of  his 
codebtors,  so  specified  in  the  receipt  and  without  reserve  of  his 
rights,  renounces  the  joint  and  several  obligation  with  regard  only  to 
such  codebtor. 

The  creditor  is  not  deemed  to  discharge  the  debtor  from  his  joint 
and  several  obligation  when  he  receives  from  him  a  sum  equal  to  the 
share  for  which  he  is  bound,  unless  the  receipt  specifies  that  it  is  for 
his  share. 

The  rule  is  the  same  with  regard  to  a  demand  made  against  one 
of  the  codebtors  for  his  share,  if  the  latter  have  not  acquiesced  in  the 
demand,  or  if  a  judgment  of  condemnation  have  not  intervened. — 
Cod.,  L.  18,  De  pactis ;  Pothier,  277, 278,  575  or  611  ;  Bacquet,  Droits 
de  justice,  ch.  21,  n.  245  ;  C.  L,  2097  ;  C.  N.,  1211.  [I  81.] 

DECISION : — ^The  holder  of  a  promissory  note  to  order  under  protent  who  has 
received  an  account  from  the  maker  and  another  note  at  three  months,  retain- 
ing the  first  note  as  security  for  the  second,  does  not  lose  his  recourse  against 
the  endorsers  of  the  first  note  who  have  given  their  assent  to  the  transaction  the 
insolvency  of  the  maker  of  the  first  note. — ^Q.  B. —  Woodbury  db  Garth,  9  L.  C.  R., 
p.  438. 

U16«  The  creditor  who  receives  separately  and  without  reserve 
the  share  of  one  of  the  codebtors  in  the  arrears  or  interest  of  the  debt, 
loses  his  joint  and  several  right  only  for  the  arrears  and  interests 
accrued  and  not  for  those  which  may  in  future  accrue,  nor  for  the 
capital,  unless  the  separate  payment  has  been  continued  during  [ten] 
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consecutive  years. — Bacquet,  Droits  de  justice,  n.  246  ;  Pothier,  279  ; 
C.  L.,  2098 ;  C.  N.,  1212.  [I.  81.] 

1117*  The  obligation  contracted  jointly  and  severally  toward 
the  creditor  is  divided  of  right  among  the  codebtors,  who  among 
themselves  are  obliged  each  for  his  own  share  and  portion  only.— 
Cod.,  L.  2,  De  duobus  reis  stipulandi  et  promitt.;  Pothier,  264; 
Domat,  liv.  3,  tit.  3,  sec.  1,  n.  6  ;  C.  L.,  2099  ;  C.  N.,  1213.  [L  83.] 

DECISION :  Que  dans  la  pr6sente  cause  les  appelants  6taient  nonseulement 
les  syndics  mais  aussi  intSress^s  comme  cr6ancier8  k  la  liquidation  dee  afiaires  de 
N.  T6tu  &  Cie.  Que  la  responsabilit^  des  cr^anciers  int^ress^  k  la  dite  liquida- 
tion ne  se  rdgle  pas  d'aprds  C.  C.  1726  mais  d'apr^s  C.  C.  1117  et  1118,  qui  d6- 
cr^tent  que  robligation  coDJointe  et  solidaire  de  plusieurs  d6biteun  ae  diyise  de 
droit  entr*euz,  et  que  si  Fun  d'eux  a  pay6  une  pareille  dette  il  ne  peut  reoooTrer 
de  ses  co-d6biteurs  que  leur  part  proportionnelle.  Que  les  appelants,  deman- 
deurs  en  garantie,  n'ont  pas  de  recours  solidaire  centre  les  cr6anciers  pour  se 
faire  indemniser  des  condamnations  qui  pourraient  dtre  prononc^es  centre  euz.^ 
Q.  B Chinie  dk  Ro88,  13  Q.  L.  R.,  p.  297. 

11 18*  The  codebtor  of  a  joint  and  several  debt  who  has  paid  it 
in  full,  can  only  recover  from  the  others  the  share  and  portion  of 
each  of  them,  even  though  he  be  specially  subrogated  in  the  rights  of 
the  creditors. 

If  one  of  the  codebtors  be  found  insolvent,  the  loss  occasioned  by 
his  insolvency,  is  divided  by  contribution  among  all  the  others,  in- 
cluding him  who  has  made  the  payment.— jf  4,  L.  3&,  39,  De  Jidquss. 
et  TnaTid.;  ff  L.  46,  De  solutionibtts ;  Pothier,  264,  281,  282 ;  Domat, 
loc,  dt  mprd ;  C.  N.,  1214.     [I.  83.] 

DECISION  : — A  fid^usseur  has  his  action  against  a  eofid^iusseur  for  his  pro- 
portion of  the  sum  which  he  has  paid  for  their  common  principal,  but  if  there  be 
no  convention  to  the  contrary  in  the  deed  by  which  he  became  seourityi  his  ao- 
tion  is  only  for  money  paid,  and  consequently,  he  can  have  no  mortgage  upon  the 
property  of  the  cofid^usseur  until  he  has  obtained  a  judgment,  and  then  only 
from  the  date  of  that  judgment. — K.  B. — Jones  vs  Laing,  Stuart's  Rep.,  p.  125. 

1119«  In  case  the  creditor  have  renounced  his  joint  and  several 
action  against  one  of  the  debtors,  if  one  or  more  of  the  remaining 
codebtors  become  insolvent,  the  shares  of  those  who  are  insolvent  are 
made  up  by  contribution  by  all  the  other  codebtors,  except  the  one 
so  discharged  whose  part  in  the  contribution  is  borne  by  the  creditor. 
—Pothier,  278,  281 ;  6  Toul,  n.  739 ;  4  Marc,  on  art  1215 ;  Delv., 
p.  144,  n.  6  ;  11  Dur.,  n.  231 ;  3  Zacharice,  p.  361,  n.  21  ;  0.  N,  1215. 
[I.  83. 
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1120«  K  the  matter  for  which  the  debt  has  been  contracted 
jointly  and  severally  concern  only  one  of  the  codebtors,  he  is  liable 
for  the  whole  toward  his  codebtors,  who,  with  regard  to  him,  are  con- 
sidered only  as  his  sureties. — Pothier,  264,  282,  495 ;  0.  N.,  1216. 
[L  83.] 

SECTION  V. — OF  DIVISIBLE  AND  INDIVISIBLE  OBLiaATIONS. 

1121*  An  obligation  is  divisible  when  it  has  for  its  subject  a 
thing  which  in  its  delivery  or  performance  Ls  susceptible  of  division 
either  materially  or  intellectually.— jf  L.  2,  §  1,  De  verb,  oblig ;  ff  L. 
9,  §  1,  De  solutions ;  Dumoulin,  Tract,  de  divid.  et  indiv.,  partie  l^re, 
n.  5 ;  partie  2^me  nn.  200,  201 ;  Pothier,  OUig.,  288,  289 ;  Success.,  c. 
5,  art.  8.  §  5  ;  C.  N.,  1217.     [L  83.] 

DECISION :— The  obligation  of  proprietors  of  real  estate  to  pay  taxes  to  the 
CSty  of  Montreal  is  indivisible  and  joint  and  several,  and  the  City  can  sue  for  the 
payment  of  the  whole  amount  of  the  taxes  due  thereon,  the  person  whose  name  is 

inscribed  on  the  roll  or  any  other  proprietor  par  indtoij. — Teluer,  J City  of 

Montreal  vs  Cassidy,  M.  L.  R,  4  S.  C,  p.  32. 

1122*  A  divisible  obligation  must  be  performed  between  the 
creditor  and  the  debtor,  as  if  it  were  indivisible.  The  divisibility 
takes  effect  only  with  their  heirs  or  legal  representatives,  who,  on  the 
one  hand,  cannot  enforce  the  obligation,  and,  on  the  other,  are  not  held 
for  the  performance  of  it,  beyond  their  respective  shares  as  represent- 
ing the  creditor  or  the  debtor. — Cod.,  L.  2,  De  Jwereditariis  action, 
fflu  33,  De  legatis,  2  ;  Pothier,  06%,  299,  498,  311,  316,  317,  Rente, 
ch.  7,  art.  3  ;  C.  N.,  1220.     [I.  83.] 

DECISIONS  : — 1*  Les  propria taires  par  indivis  de  Th^ritage  hypoth6qu6  au 
paiement  des  arr^ragea  d'une  rente,  ne  sont  pas  tenus  solidairement  au  paiement 
de  ces  arr6rages. — Q.  B. — Pappans  k  Turcotte,  8  L.  C.  J.;  p.  152. 

2.  A  creditor  cannot  divide  his  claim  so  as  to  subject  the  debtor  to  several 
actions  on  one  contract — ^Mbbbdith,  C.  J. — Ligariva  Queen  Insce.  Co,  18  L.  C.  J., 
p.  134. 

1128*  The  rule  established  in  the  last  preceding  article  is  subject 
to  exception  with  respect  to  the  heirs  and  legal  representatives  of  the 
debtor,  and  the  obligation  must  be  performed  as  if  it  were  indivisible, 
in  the  three  following  cases : 

1.  When  the  object  of  the  obligation  is  a  certain  specific  thing  of 
iTrhich  one  of  them  is  in  possession  ; 

2,  When  one  of  them  alone  is  charged  by  the  title  with  the  per- 
formance of  the  obligation ; 
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3.  When  it  results  either  from  the  nature  of  the  contract  or  of 
the  thing  which  is  the  object  of  it,  or  from  the  end  proposed  by  it 
that  the  intention  of  the  contracting  parties  was  that  the  obligationi 
should  not  be  performed  in  parts. 

[In  the  first  case,  he  who  posseases  the  thing  due, — in  the  second 
case,  he  who  is  alone  charged, — and  in  the  third  case,  each  of  the 
coheirs  or  legal  representatives,  may  be  sued  for  the  whole  thing  due ; 
saving  in  all  cases  the  recourse  of  the  one  sued  against  the  others.] — 
ff  L.  85,  De  verb,  oblig. ;  K  80,  §  1,  ad  legem  Falcidiam ;  Dumoulin, 
De  divid.  et  Individ.,  part.  2,  nn.  20,  30,  33  ;  Pothier,  302,  303,  307, 
315  ;  4  Marcadd,  nn.  640-2  ;  Rodier,  o6.  div.  et  indiv,,  n.  329  et  seq  ; 
C.  N.,  1221.     [1.85.] 

11 24*  An  obligation  is  indivisible  : 

1.  When  it  has  for  its  object  something  which  by  its  nature  is 
not  susceptible  of  division,  either  materially  or  intellectually ; 

2.  When  although  the  object  of  the  obligation  is  divisible  by  its 
nature,  yet  from  the  character  given  to  it  by  the  contract,  this  object 
becomes  insusceptible  not  only  of  performeince  in  parts  but  also  of 
division.— See  authorities  under  C.  C.  1122 ;  Pothier,  241,  242,  293, 
294,  295;  4  Marcad6,  pp.  627,  635;  Rodifere,  loc.  cit. ;  Q.  N.,  1217, 
1218.     [1. 85.] 

DECISION  : — ^Qu^un  usufruit  donn^  k  coDJoinU  ne  peut  6tre  divis^  de  ma- 
nidre  k  fisdre  offrir  aux  ench^res  publiques  la  part  du  mari  et  &  la  faire  attribuer 
par  ac^udication  k  un  stranger  qui  jouirait  ensuite  conjointement  avec  la  femme. 
— Q.  B^^Bodard  &  Anctil,  13  Q.  L.  R.,  p.  67. 

1125*  The  stipulation  of  joint  and  several  liability  does  not 
give  to  an  obligation  the  character  of  indivisibility. — ^Dumoulin,  De 
dividuo  et  individuo,  part.  2,  n.  222  ;  Pothier,  287,  323,  324  ;  C.  N., 
1219  ;  C.  K,  2106.  [L  85.] 

1126.  Each  one  of  those  who  have  contracted  an  indivisible 
obligation  is  held  for  the  whole  although  the  obligation  have  not  been 
contracted  jointly  and  severally.— jf  L.  2.  §§  1,  2,  4,  De  verb,  oblig.  ; 
Pothier,  322,  323  ;  C.  N.,  1222  ;  C.  L.,  2109.  [L  85.] 

11S17*  The  rule  established  in  the  last  preceding  article  prevails 
also  with  regard  to  the  heirs  and  legal  representatives  of  him  who  has 
contracted  an  indivisible  obligation.— jf  L.  192,  De  reg.jur. ;  jf  L.  80, 
1,  Ad  legem  Falcidiam  ;  /*L.  2,  §  2,  De  verb,  oblig.  ;  Pothier,  Oblig. 
322,  Success.,  ch.  5,  art.  3,  §  5  ;  C.  N.,  1223  ;  C.  L.,  2110.  [I.  87.] 
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112^*  The  obligation  to  pay  damages  resulting  from  the  non- 
performance of  an  indivisible  obligation  is  divisible. 

But  if  the  non-performance  have  been  caused  by  the  fault  of  one 
of  the  codebtors,  or  of  one  of  the  coheirs  or  legal  representatives,  the 
whole  amount  of  damages  may  be  demanded  of  such  codebtor,  heir  or 
legal  representative.—/*  K  85,  §  5,  L.  139,  De  verb,  oblig, ;  Pothier, 
ObUg.,  304,  305,  324,  334,  Success.,  ch.  5,  art.  3,  §  5.  [I.  87.] 

1120.  Each  coheir  or  legal  representative  of  the  creditor  may 
exact  in  full  the  execution  of  an  indivisible  obligation. 

He  cannot  alone  release  the  whole  of  the  debt,  or  receive  the 
value  instead  of  the  thing  itself  ;  if  one  of  the  coheirs  or  legal  repre- 
sentatives have  alone  released  the  debt  or  received  the  value  of  the 
thing,  the  others  cannot  demand  the  indivisible  thing  without  making 
allowance  for  the  portion  of  him  who  has  made  the  release  or  who  has 
received  the  value.— jfL.  25,  §  9,  Fa/inUice  erciscundce ',  ff  L.  2,  De  verb, 
oblig. ;  /  L.  13,  §  12,  De  acceptilationibus ;  Pothier,  326-7-8-9  ;  4  Mar- 
cad^,  497-8  ;  0.  N.,  1224  ;  C.  L.,  2111.  [I.  87.] 

1180.  The  heir  or  legal  representative  of  the  debtor  sued  for  the 
whole  of  an  indivisible  obligation  may  demand  delay  to  make  the 
coheirs  or  other  legal  representatives  parties  to  the  suit,  unless  the 
debt  is  of  such  a  nature  that  it  can  be  discharged  only  by  the  one  so 
sued,  who  may  in  such  case  be  condemned  alone,  saving  his  recourse 
for  indemnity  against  the  others.— jfL.  11,  §  23,  De  legatis,  3  ;  Du- 
moulin,  De  dAvid.  et  individ.,  part.  3,  nn.  90,  100,  104,  107,  part.  2 
nn.  175,  469  ;  Pothier,  330,  331,  333,  334,  335  ;  C.  N.,  1225.  [I.  87.] 

SECTION  VI. — OF  OBLIGATIONS  WITH  A  PENAL  CLAUSE. 

1181«  A  penal  clause  is  a  secondary  obligation  by  which  a  per- 
son, to  assure  the  performance  of  the  primary  obligation,  binds  him- 
self to  a  penalty  in  case  of  its  inexecution.— jf  L.  71, 137,  §  7,  De  verb. 
oblig. ;  jf  L.  44,  §  5,  De  oblig.  et  action. ;  ff  L.  13,  §  2,  De  rebus  dubiis ; 
ff  L.  41,  42,  Pro  sociis ;  ff  L.  28,  De  actione  empti  et  venditi ;  Pothier, 
184,  337,  342  ;  Domat,  liv.  1,  tit.  1,  sec.  4,  n.  18  ;  C.  N.,  1226.  [I.  87.] 

DECISIONS  :— -I*  In  an  action  of  damages  for  the  non-performance  of  a  spe- 
cific agreement,  in  which  a  penalty  is  stipulated  to  be  paid  by  the  party  failing; 
the  penalty  is  not  to  be  considered  as  stipulated  damages,  and  therefore  whatever 
lo08  is  proved  to  have  been  sustained,  whether  beyond,  below,  or  equal  to  the 
value  of  the  penalty,  the  plaintiff* will  have  judgment  for — K.  B. — Mure  vs  WUeys 
Fyke's  Reports,  p.  61,  2  R.  de  L.,  p.  207. 
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2.  A  sum  fixed  by  way  of  penalty  in  case  of  non-performance  of  a  ooatiact, 
cannot  be  considered  as  preliquidated  damages,  if  it  be  not  distinctly  stated  to 
be  so. ^K.  B. — Patterson  vs  Farrcm,  2  R.  de  L.,  p.  124. 

3.  A  party  who  has  submitted  a  matter  to  arbitrators  cannot|  after  the 
arbitrators  have  made  their  award,  call  for  the  decisions  of  the  ordinary  tribunals, 
without,  in  the  first  instance,  paying  the  penalty  stipulated  in  the  arbitration 
bond,  imless  the  award  be  absolutely  null.  An  award  is  not  absolutely  null, 
although  the  witnesses  examined  have  not  been  legally  swom.—C.  R. — Tremblojf 
V8  Tremblay,  3  L.  C.  R.,  p.  482. 

4.  A  covenant  in  an  obligation  that,  in  default  of  payment  of  interest  within 
thirty  days  from  the  period  at  which  such  interest  becomes  due,  the  whole  of  tiie 
debt,  with  the  interest  shall  become  immediately  exigible,  is  not  commioatoiy 
and,  on  such  default.  Judgment  will  be  rendered  for  principal  and  interest — 
Bbrthblot,  J. — McNevil  vs  Board  of  ArtSf  12  L.  C.  R.,  p.  335. 

5.  La  prestation  suivante  port6e  dans  un  acte  de  donation  entrevifs  de  pdre 
k  fib,  "  que  si  le  donataire  yenait  k  vendre,  ^changer  ou  donner  le  dit  terrain  k 
des  Strangers  ou  k  faire  quelqu*autre  acte  Equipollent  k  vente,  il  sera  tenu  et 
oblig6  tel  qu*il  le  promet  en  ces  prSsentes,  de  baiUer  et  payer  aux  dits  donateurs 
seulement  la  somme  de  deux  mille  livres  ancien  cours,  le  jour  de  la  passation, 
soit  des  actes  de  vente,  ^change,  donation  et  autres  actes  SquipoUents  k  vente,*' 
n^est  pas  comminatoire,  mais  elle  est  rSputSe  Etre  une  charge  de  la  donation, 
exigible  sitdt  que  la  terre  a  Ete  vendue  au  d6fendeur,un  Stranger. — ^Badolrt,  J. — 
Cheval  vs  Morin,  6  L.  C.  J.,  p.  229. 

6.  C'est  par  exception  pSremptoire  en  droit  temporaire,  et  non  par  exception 
dilatoire,  que  le  dSfendeur  doit  invoquer  le  moyen  resultant  du  non-paiement 
avant  Finstitution  de  Taction,  dela  peine  oompromissoire. — ^Bbrthblot,  J. — Allard 
V8  Benoltj  16  L.  C.  J.,  p.  79. 

See  cases  noted  at  C.  C.  1076. 

1132«  The  nullity  of  the  primary  obligation  for  any  other  cause 
than  want  of  interest,  carries  with  it  that  of  the  penal  clause.  The 
nullity  of  the  latter  does  not  carry  with  it  that  of  the  primary  obliga- 
tion.—jfL.  97,  in  pr. ;  L.  126,  §  3,  De  verb,  oblig. ;  Pothier,  339,  340 ; 
6  TouUier,  815;  C.  N.,  1227.  [I.  87.] 

1183*  The  creditor  may  enforce  the  performance  of  the  primary 
obligation,  if  he  elect  so  to  do,  instead  of  demanding  the  stipulated 
penalty ; 

But  he  cannot  demand  both,  unless  the  penalty  has  been 
stipulated  for  a  simple  delay  in  the  performance  of  the  primary 
obligation.— /L.  10,  §  1,  De  pactis  ;  /L.  132,  §  2,  De  verb.  oUig,  ;  ff 
Im  28,  De  actione  empti  et  venditi]  Pothier,  343,  344;  C.  N.,  1228, 
1229.  [I.  89.) 

DECISION  : — ^Que  le  cr^ancier  n'a  droit  de  poursuivre  PexScution  de  Pobli- 
gation  principale  et  de  demander  la  peine  8tipul6e  que  dans  le  cas  oii  la  peine  a 
6t6  stipul^e  pour  le  simple  retard  dans  Pex^cution,  et  que  la  grande  disproportkm 
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entro  la  peine  et  Pobligation  prinoipale  d^troit  toute  pr§8omptioii  qu'elle  aurait 
6t6  8tipal6e  en  d^dommagement  du  retard. — Q.  'R^-^Lipine  db  Fiaet,  10  R.  L.,  p. 
153. 

See  also  cases  noted  at  C.  C.  1067  &  1079. 

11S4«  The  penalty  is  not  incurred  until  the  debtor  is  in  default 
of  performing  the  primary  obligation,  or  has  done  the  thing  which  he 
had  obliged  himself  not  to  do.— C.  N.,  1230.  [L  89.] 

1185*  [The  amount  of  penalty  cannot  be  reduced  by  the  court. 

But  if  the  obligation  have  been  performed  in  part  to  the  benefit 
of  the  creditor,  and  the  time  fixed  for  its  complete  performance  be  not 
material,  the  penalty  may  be  reduced ;  unless  there  is  a  special  agree- 
ment to  the  contrary.] — Domat,  liv.  1,  tit.  1,  sec.  4,  n.  18  ;  6  Toullier, 
809, 810,  811,  812,  813  ;  4  Marcad6,  pp.  654,  526,  527  ;  0.  N.,  1152, 
1231 ;  0.  L.,  2123  ;  Citations  in  Pothier,  345.  [I.  89.] 

DECISION  : — ^Malgr6  une  clause  p^nalC;  en  cas  de  retard  de  la  part  d'un 
propri^taire  k  livrer  une  maison  lou6e,  il  est  loisible  au  tribunal  de  r6duire  cette 
peine,  s'il  appert  que  le  looataire  n'a  souffert  aucon  dommage  de  ce  retard,  mdme 
qoand  Pobligation  principale  n'aurait  pas  6t6  ez6cut6e  en  partie. — Bbrthblot,  J. — 
4B.L.,p.411. 

1186*  When  the  primary  obligation  contracted  with  a  penal 
clause  is  indivisible,  the  penalty  is  incurred  upon  the  contravention  of 
it  by  any  one  of  the  heirs  or  other  legal  representatives  of  the  debtor  ; 
and  it  may  be  demanded  in  full  against  him  who  has  contravened  it, 
or  against  each  one  of  them  for  his  share  and  portion,  and  hjrpo- 
thecarily  for  the  whole ;  saving  their  recourse  against  him  who  has 
caused  the  penalty  to  be  so  incurred.— jf  L.  5,  §  1,  L.  84,  §  3,  De  verb. 
oUig, ;  Dumoulin,  part.  3,  nn.  173, 174 ;  Pothier,  356, 366 ;  C.  N.,  1232 ; 
Sedgwick,  On  measure  of  da/mages,  pp.  421  et  seq.  [I.  89.] 

1187*  When  the  primary  obligation  contracted  under  a  penalty 
is  divisible,  the  penalty  is  incurred  only  by  that  one  of  the  heirs  or 
other  legal  representatives  of  the  debtor  who  contravenes  the  obliga- 
tion, and  for  the  part  only  for  which  he  is  held  in  the  primary  obliga- 
tion^ without  there  being  any  action  against  those  who  have  executed  it. 

This  rule  suffers  exception  when,  the  penal  clause  having  been 
added  with  the  intention  that  the  pajnnent  could  not  be  made  in 
parts,  one  of  the  coheirs  or  other  legal  representatives  has  prevented 
the  execution  of  the  obligation  for  the  whole ;  in  this  case  he  is  liable 
for  the  entire  penalty  and  the  others  are  liable  for  their  respective 
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shares  only,  saving  their  recourse  against  him.— jf  L.  2,  §§  5,  6  ;  L.  72, 
De  verb.  oUig. ;  Pothier,  306,  359,  360,  361 ;  Dumoulin,  part.  3,  n.  412 ; 
6  TouUior,  nn.  842,  843,  844,  845;  C.  N.,  1218,  1233.  [I.  89.] 


CHAPTER  EIGHTH. 

OF    THE  EXTINCTION  OP  OBLIGATIONS. 
SECTION  I. — GENERAL  PROVISIONS. 

118^*  An  obligation  becomes  extinct : 

By  payment ; 

By  novation ; 

By  release ; 

By  compensation ; 

By  confusion ; 

By  the  performance  of  it  becoming  impossible  ; 

By  judgment  of  nullity  or  rescission  ; 

By  the  eflfect  of  the  resolutive  condition,  which  has  been  explained 
in  the  preceding  chapter ; 

By  prescription ; 

By  the  expiration  of  the  time  limited  by  law  or  by  the  parties 
for  its  duration ; 

By  the  death  of  the  creditor  or  debtor  in  certain  cases  ; 

By  special  causes  applicable  to  particular  contracts  which  are 
explained  under  their  respective  heads. — C.  N.,  1234.  [I.  91.] 

SEdTION  II. — OF  PAYMENT. 

§  1.  Oeneral  provisions. 

1189*  By  payment  is  meant  not  only  the  delivery  of  a  sum  of 
money  in  satisfaction  of  an  obligation,  but  the  performance  of  any 
thing  to  which  the  parties  are  respectively  obliged. — Domat,  liv.  4, 
tit.  1,  sec.  1,  nn.  1,  3 ;  Pothier,  458-495 ;  C.  L.,  2127.  [I.  91.] 

DECISION  : — Under  a  general  plea  of  payment,  the  defendant  cannot  prore 
that  he  bought  a  note  due  by  the  plaintiff  to  a  third  party  and  that  the  plaintiff 
agreed  that  the  defendant's  debt  should  be  oonsidered  settled,  by  reason  of  the 
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plaintiff's  note  so  purchased  by  the  defendant. — C.  R — Bruneau  vs  Oagnon,  1  Q. 
LR.,p.  195. 

1140*  Every  payment  presupposes  a  debt ;  what  has  been  paid 
where  there  is  no  debt  may  be  recovered. 

There  can  be  no  recovery  of  what  has  been  paid  in  voluntary 
discharge  of  a  natural  obligation.— /  Leg.  1,  10,  13,  14,  16,  17,  18,  De 
condict  indeb.  ;ffL,  176,  De  verb,  signif. ;  Pothier,  192,  195,  218  ; 
Domat,  liv.  2,  tit.  7,  sec.  1,  nn.  1, 4,  5 ;  Domat,  liv.  4,  tit.  1,  sec  1,  nn.  4, 
5;  C.  L.,  2129  ;  C.  N.,  1235.  [I.  91.] 

DECISIONS  : — 1.  An  erreur  de  droit  may  give  rise  to  an  action  for  the  recov- 
ery back  of  money  paid.  In  the  case  submitted,  a  party  who  voluntarily  paid  a 
tax  imposed  by  a  by-law  of  municipal  corporation,  which  by  law  is  declared  by  the 
court  to  be  void,  has  a  right  to  recover  back  what  he  has  so  paid. — ^Q.  B. — Lepro- 
hon  df  City  of  Montreal,  2  L.  C.  R.,  p.  180. 

2.  Que  celui  qui  paie  volontairement  k  un  notaire  le  montant  d'un  oompte 
qu'il  lui  a  pr6sent6,  n'a  pas  le  droit,  si  plus  tard  il  est  6tabli  que  la  valeur  des 
services  rendus  est  au-dessous  du  montant  du  compte,  de  recouvrir  la  di£R§rence. 
— Q.  B Fradet  A  Quay,  11  R.  L.,  p.  531. 

3.  Que  Fobligation  consentie  avant  Pacte  seigneurial  de  1854,  de  payer  au 
seigneur  une  rente  constitute,  pour  la  commutation  des  lots  en  vente,  s'est  trouv6 
6teinte  par  le  paiement  de  Tindemnit^  par  le  gouvemement  au  seigneur.  (Cette 
cause  peut,  m§me  aujourd'hui,  avoir  son  application,  quant  k  ce  qui  con- 
oeme  Textinotion  des  obligations.) — Q.  B. — Lalonde  &  Brunei  dit  Bourbonnais, 
12R.L.,p.  594. 

See  also  cases  noted  at  C.  C.  992. 

1141*  Payment  may  be  made  by  any  person,  although  he  be  a 
stranger  to  the  obligation,  and  the  creditor  may  be  put  in  default  by 
the  offer  of  a  stranger  to  perform  the  obligation  on  the  part  of  the 
debtor  without  the  knowledge  of  the  latter,  but  it  must  be  for  the 
advantage  of  the  debtor  and  not  merely  to  change  the  creditor  that 
the  performance  of  the  obligation  is  so  offered.— jf  L.  23,  31,  40,  53, 
De  solutionibvs ;  Domat,  liv.  4,  tit.  1,  sec.  1,  n.  7,  sec.  3,  n.  2,  sec.  2, 
a  10;  Pothier,  499,  500,  598  or  463,  464,  562;  C.  N.,  1236,  1237. 
[1.91.] 

DECISION  : — ^Where  a  person  instructed  a  bank  clerk  to  give  a  cheque  for 
the  amoimt  of  a  certain  account  and  the  clerk  late  at  night  gave  the  party  the 
money  instead,  thereby  preventing  his  principal  from  rectifying  an  error  which 
existed  in  the  account,  it  was  held  that  the  clerk  could  not  recover  from  the 
principal  the  amount  paid  in  excess  of  what  was  really  due. — ^Q.  B.^JShea  ds  Pren- 
dergast,  M.  L.  R.,  3  Q.  B.,  p.  439. 

1142*  If  the  obligation  be  to  do  something  which  the  creditor 
has  an  interest  in  having  done  by  the  debtor  himself,  the  obligation 
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cannot  be  performed  by  a  stranger  to  it  without  the  consent  of  the 
creditor.—/  L.  72,  §  2,  De  solution. ;  Pothier,  500  ;  6  TouUier,  a  11 ; 
Ord.  1673,  tit.  5,  art.  3  ;  C.  L.,  2131.  [L  91.] 

1148*  Payment  to  be  valid  must  be  made  by  one  having  a  legal 
right  in  the  thing  paid  which  entitles  him  to  give  it  in  payment 

Nevertheless  if  a  sum  of  money  or  other  thing  of  a  nature  to  be 
consumed  by  use  be  given  in  payment,  it  cannot  be  reclaimed  from 
the  creditor  who  has  consumed  it  in  good  faith,  although  the  payment 
have  been  made  by  one  who  was  not  the  owner  nor  capable  of  alie- 
nating it.— jf  L.  54,  De  reg.  jur. ;  L.  14,  §/n.,  L.  94,  De  aolut. ;  Pothier, 
495,  496, 497, 498,  504, 540  or  459, 460,  461, 560  ;  6  Toullier,  n.  6,  p.  14 ; 
4  Marc.,  on  art.  1238  ;  C.  N.,  1238.  [I.  93.] 

1144*  Payment  must  be  made  to  the  creditor  or  to  some  one 
having  his  authority,  or  authorized  by  a  court  of  justice  or  by  law  to 
receive  it  for  him. 

Payment  made  to  a  person  who  has  no  authority  to  receive  it  is 
valid,  if  the  creditor  have  ratified  the  payment  or  profited  by  it— jf 
li.  180,  De  reg.  jur. ;  L  12,  in  prin.,  §  4,  L.  49,  L.  15,  De  solution,  et 
liberation.,  Pothier,  501,  536, 538  et  seq  or  242, 465,  470, 472  et  seq. ; 
C.  L.,  2136  ;  C.  N.,  1239.  [I.  93.] 

DECISIONS  : — 1*  Que  le  procureur  ad  litem  ne  peut^  oomme  tel,  reoevoir  lea 
sommes  pour  lesquelles  sa  partie  a  obtenu  jugemeni  ei  en  donner  yalablee  quit- 
tances. — Cimok,  J. — Cloran  vs  McClanaghan,  M.  L.  R,  1  S.  C,  p.  331. 

2.  W.  agreed  to  lend  D.  $2,000  which  she  deposited  in  the  hands  of  J^  her 
notary,  with  instructions  not  to  pay  over  the  same  until  the  deed  was  signed  and 
registered.  D.  signed  the  deed  and  caused  it  to  be  registered  after  whioh  he  far- 
nished  a  list  of  his  creditors  to  J.  with  directions  to  pay  them  certain  amounts  as 
therein  indicated.  J.  paid  these  amounts  except  $346.49  due  G.,  for  which  G. 
brought  an  action  against  W.  Held : — ^That  W.  was  liable  toG.  for  the  amount. — ^Q. 
B^^Webater  <£r  Vufresne,  31  L.  C.  J.,  p.  100,  15  R  L.,  p.  210,  M.  L.  R.,  3  Q.  B , 
p.  43. 

1145.  Payment  made  in  good  faith  to  the  ostensible  creditor  is 
valid,  although  it  be  afterwards  established  that  he' is  not  the  rightful 
creditor.— Pothier,  503  or  467  ;  C.  L.,  2141 ;  C.  N.,  1240.    [I.  93.] 

1146*  Payment  is  not  valid  if  made  to  a  creditor  who  is  inca- 
pable by  law  of  receiving  it,  unless  the  debtor  proves  that  the  thing 
paid  has  turned  to  the  benefit  of  such  creditor.— jf  L.  15,  L.  47,  De 
solut.  et  liberal.;  Pothier,  504,  509,  or  468-473;  C.  L.,  2143;  O.  N., 
1241.    [1.93.] 
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1147*  Payment  made  by  a  debtor  to  his  creditor  to  the  preju- 
dice of  a  seizure  or  attachment  is  not  valid  against  the  seizing  or  at- 
taching creditors,  who  may,  according  to  their  rights,  constrain  the 
debtor  to  pay  a  second  time ;  saving,  in  such  case,  only  his  remedy 
against  the  creditor  so  paid. — Pothier,  Oblig.,  505  or  469,  Const  de 
rmte,  87 ;  C.  L.,  2145  ;  C.  N..  1242.    [I.  93.] 

1149*  A  creditor  cannot  be  compelled  to  receive  any  other  thing 
than  the  one  due  to  him,  although  the  thing  offered  be  of  greater  value 
than  the  thing  due.— jf  L.  2,  §1,  De  rebus  creditis ;  Domat,  liv.  4,  tit. 
1,  sec  2,  n.  9 ;  Pothier,  243, 465 ;  C.  K,  1243.    [I.  93.] 

1149*  A  debtor  cannot  compel  his  creditor  to  receive  payment 
of  his  debt  in  parts,  even  if  the  debt  be  divisible.— 7^  1,  L.  21,  De  rebus 
creditis;  fflu  41,  §  1,  De  usuris;  C.  S.  L.  C,  c.  83,  s.  199 ;  c.  94,  s.  37  ; 
C.  K,  1244.     p.  93.] 

[Nor  can  the  court  in  any  case  by  its  judgment  order  a  debt 
actually  payable  to  be  paid  by  instalments  without  the  consent  of  the 
creditor.]     [I.  95.] 

DECISION  * — ^Que  Tentrepreneur  de  reparations  suivant  march6  et  devis  ne 
peut  recouvrer  le  prix  des  travaux  qui,  d*aprds  le  march^t  n'^tait  payable  qu'a- 
pr^  leur  confection  s'il  n'a  pas  pleinement  ex6cut6  son  obligation  de  faire,  et 
qu'un  arret  qui  lui  accorde  une  somme  moindre  que  celle  demandee,  detruisant 
la  valeur  des  travaux  k  faire  pour  remplir  son  obligation;  viole  la  convention  des 
parties  et  la  loi.— jO.  R. — Saumure  V8  Commissaires  d'Ecolepour  la  MunicipaliU 
de  la  ParoUse  de  8t  Jirdm^  16  R  L.,  p.  214. 

IISO*  The  debtor  of  a  certain  specific  thing  is  discharged  by  the 
delivery  of  the  thing  in  the  condition  in  which  it  is  at  the  time  of 
delivery,  provided  that  the  deterioration  in  the  thing  has  not  been 
caused  by  any  act  or  fault  for  which  he  is  responsible,  and  that  pre- 
viously to  the  deterioration  he  was  not  in  default.— jf  L.  23,  33,  37, 
51,  De  verb.  obUg.;  ff  L.  33,  De  solution ;  Pothier,  544  or  508 ;  C.  L., 
2151 ;  C.  N.,  1245.     [I.  95.] 

1151.  K  the  object  of  the  obligation  be  a  thing  determined  in 
kind  only,  the  debtor  cannot  be  required  to  give  a  thing  of  the  best 
quality,  nor  can  he  offer  in  discharge  one  of  the  worst. 

The  thing  must  be  of  a  merchantable  quality.-— jf  L.  33,  De  solut. 
et  liberat;  Pothier,  283-4 ;  C.  L.,  2152  ;  C.  N.,  1246.     [I.  95.] 

DECISION  :— La  convention  de  fournirune  quantity  du  meilleurbU  qui  pons- 
sera  9ur  la  ierre  donniej  oblige  le  donataire  k  fournir  du  bon  bl6 :  si  celui  que  la 
terre  a  prodoit  n'est  pas  bon,  le  donataire  devra  en  aoheter. — Q.  B. — Lalonde  d: 
CkoletUj  I  R.  L.,  p.  700. 
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1152*  Payment  must  be  made  in  the  place  expressly  or  implied- 
ly indicated  by  the  obligation. 

If  no  place  be  so  indicated,  the  payment,  when  it  is  of  a  certain 
specific  thing,  must  be  made  at  the  place  where  the  thing  was  at  the 
time  of  contracting  the  obligation. 

In  all  other  cases  payment  must  be  made  at  the  domicile  of  the 
debtor ;  subject,  nevertheless,  to  the  rules  provided  under  the  titles 
relating  to  particular  contracts. — ff  h,  9,  De  eo  quod  certo  loco  ;  ff  L 
21,  De  oblig.  et  action ;  Pothier,  238,  239.  240,  or  548, 549 ;  C.  L.,  2153 ; 
C.N.,  1247.    [1.95.] 

DECISIONS  :  A  promise  to  pay  at  a  specified  place  is  not  a  promise  to  pay 
generally  and  there  is  no  liability  on  the  part  of  the  maker  of  a  promissory  note 
payable  at  a  specified  place,  unless  proof  be  given  of  a  presentment  and  a 
demand  of  payment  at  such  specified  place  and  of  the  neglect  or  refusal  there  to 
pay  the  amount  of  such  note — Q.  B — O'Brien  <k  StevensoUf  15  L.  C.  R.,  p.  265. 

2.  Un  billet  promissoire,  payable  g^neralement,  doit  dtre  pr§8eot6  pour 
paiement,  au  domicile  du  faiseur,  avantlademande  judiciaire,pourquele  deman- 
deur  ait  ses  frais  centre  le  dSfendeur,  au  cas  oh  ce  dernier,  avec  sa  defense,  offre 
le  montant  r^lam4. — Polbttb,  J — Mineault  vs  Lqfoie,  9  R.  L.,  p.  382. 

3.  Where  a  person  made  a  note  en  brevetj  payable  at  his  domicile,  it  was  held 
that  the  creditor  was  bound  to  make  demand  of  payment  at  the  place  specified, 
and  an  application  by  the  debtor  for  an  extension  of  time  was  not  a  waiver  of 
his  right  to  pay  at  such  place — Q.  B — Dorion  &  Benoit,  2  L.  N.,  p.  I71^--Johk- 
SON,  J— 1  L.  N.,  p.  350. 

4.  Lorsque  le  lieu  de  paiement  n^est  pas  iDdiqu6  dans  Pobligation,  11  doit  se 
faire  au  domioiln  du  d^biteur,  mSme  si  le  d§biteur  et  son  cr6ancier  restent  dans 
la  m6me  ville. — Q.  B. — Rodrigue  &  Qrondiny  6  R.  L.,  p.  643. 

5.  Que  le  loyer  est  qu^rable. — Q.  B — Hubert  vs  Dorion^  16  L.  C.  J.,  p.  53. 

6.  Where  money  b  payable  at  the  domicile  of  the  debtor,  demand  of  pay- 
ment must  be  made  there  before  interest  can  accrue  thereon. — A  payment  of 
the  capital  so  due  to  a  party  indicated  by  the  creditor,  although  after  the  date 
at  which  it  fell  due,  is  sufficient  to  prevent  the  accruing  of  the  interest  thereon. 
—C.  "SL-^O'Halloran  vs  Kennedy,  18  L.  C.  J.,  p.  284. 

7.  Un  d6biteur  qui  veut  se  pr6valoir  du  d6faut  de  deman  de  pr§alable  &  son 
domicile,  lorsque  la  dette  est  payable  chez  lui,  doit  consigner  en  cour  le  montant 
de  sa  dette. — C.  R^^JSmalltoood  vs  Allaire,  21  L.  C.  J.,  p.  106. 

8.  Where  a  debt  is  payable  at  the  debtor's  domicile,  he  cannot,  when  sued 
for  the  debt,  simply  ask  the  dismissal  of  the  action,  on  the  ground  that  no  pre- 
vious demand  of  payment  was  made  at  his  domicile,  but  he  should  tender  the 
money  with  his  plea. — Dorion,  J — MaXlette  vs  Hudon,  22  L.  C.  J.,  p.  101. 

9.  Un  dSfendeur  dont  la  cr6ance  est  payable  a  son  bureau,  ou  domicile,  qui 
aurait  M  poursuivi,  et  qui  aurait  d^pos6  ea  cour  le  montant  r6clam6  de  lui,  all^ 
guant  qu'auoune  demande  de  paiement  ne  lui  avait  6t4  faite  avant  Tinstitution 
de  Faction,  sera  cependant  condamn6  &  lui  payer  le  montant  d6pos^,  mais  sans 
frais. — ^Cbbbassa,  J. — Orebassa  vs  La  Cie  du  chemin  defer  du  Sud  Est,  8  R.  L.| 
p.  722. 

10.  Where,  by  the  lease,  domicile  is  elected  by  the  lessee  at  the  premises 
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leased,  the  rent  is  payable  there,  and  if  no  demand  of  payment  have  been  made^ 
prior  to  the  suit,  at  such  domicile,  the  action  will  be  dismissed,  provided  defend- 
ant show  that  he  was  ready  to  pay  his  rent  there  and  bring  the  money  into 
Court-— -DoRiON,  J. — Beam  &  MeOolriek,  3  Q.  L.  R.,  p.  368. 

11.  Que  lorsque  le  paiement  doit  se  faire  en  la  demeure  du  cr6anoier  etque 
le  cr^ancier  d^cMe  avant  de  recevoir  son  paiement,  le  d6biteur  ne  peut  dSposer 
le  montaot  dA  entre  les  mains  du  protonotaire  et  poursuivre  les  cr^anoiers  pour 
sa  dScharge,  mais  qu'il  doit  mettre  16galement  les  hSritiers  du  cr6anoier  en  de- 
meure de  se  rendre  au  lieu  oonvenu  pour  y  recevoir  paiement.  Que  8*il  y  a  des 
absents  parmi  les  h6ritiers,  le  d6biteur  doit  se  pr^valoir  de  Facte  des  d6pdts  judi- 
ciaires,  Q.  35  V.  cap.  5,  as  amended  by  36  V.,  c.  15  and  43-44  V.,  cap.  8. — Papinb  au, 
J.— Jf^ard  vs  Lu9aier,  7  L.  N.,  p.  59. 

12.  Que  la  demande  faite  par  une  lettre  d'avocat  dans  le  cours  ordinaire  de 
Fexercice  de  la  profession,  est  une  mise  en  demeure  suffisante  et  est  d'aocord 
avec  les  exigences  de  Particle  1152  du  Code  Civil. — Gill,  J. — Ouimand  va  Lio- 
nardf  8  L.  N.,  p.  171. 

13.  Que  lorsqu'il  n'y  a  pas  d'endroit  fix6  par  Pobligation,  la  demande  de 
paiement  doit  6tre  faite  par  le  cr^ancier  au  domicile  du  dSbiteur,  sans  que  ce  der- 
nier soit  tenu  d'avertir  le  cr6ancier  quand  il  sera  pr^t  &  payer. — ^Q.  B. — Beaudry  (k 
Barbeauy  1  Q.  B.  R.,  p.  268. 

14.  Qu'nn  marchand  qui  poursuit  son  compte  pour  marchandises  vendues 
et  Iiyr6e8,  est  tenu  oomme  dans  les  oas  ordinaires,  de  faire,  personnel lement  ou 
par  procureur,  avant  Paction,  une  demande  de  paiement  au  domicile  du  d^biteur, 
et  que  la  demande  finite  par  lettre  du  marchand,  par  envoi  du  compte  ou  par 
lettre  d'avocat  est  insuffisante.  Que  la  coutume  ou  Pusage  du  commerce  ne  peut 
pi^valoir  contre  une  disposition  formelle  de  la  IoL^-^Jbtt^,  J. — Smardon  vs 
Ltfebvre,  M.  L.  B.,  1  S.  C,  p.  387. 

11 58*  The  expenses  attending  payment  are  at  the  charge  of  the 
debtor. — Pothier,  550  or  514  ;  Nouv.  Ferrifere,  vo.  Paiement y  n.  493  ; 
a  If.,  1248.  [I.  95.] 

§  2.  Of  'payment  vrith  subrogation. 

1154*  Subrogation  in  the  rights  of  a  creditor  in  favor  of  a  third 
person  who  pays  him,  is  either  conventional  or  legal. — Renusson,  Su- 
hrogation,  ch.  2,  xxii ;  C.  N.,  1249.    [I.  95.] 

1155.  Subrogation  is  conventional : 

1.  When  the  creditor,  on  receiving  payment  from  a  third  person, 
subrogates  him  in  all  his  rights  against  the  debtor.  This  subrogation 
must  be  express  and  made  at  the  same  time  as  the  payment. 

2.  When  the  debtor  borrows  a  sum  for  the  purpose  of  paying  his 
debt,  and  of  subrogating  the  lender  in  the  rights  of  the  creditor.  It  is 
necessary  to  the  validity  of  the  subrogation  in  this  case,  that  the  act 
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of  loan  and  the  acquittance  be  notarial  [or  be  executed  before  two 
subscribing  witnesses  ;]  that  in  the  act  of  loan  it  be  declared  that  the 
sum  has  been  borrowed  for  the  purpose  of  paying  the  debt,  and  that 
in  the  acquittance  it  be  declared  that  the  payment  has  been  made 
with  the  moneys  furnished  by  the  new  creditor  for  that  purpose.  This 
subrogation  takes  effect  without  the  consent  of  the  creditor. 

[If  the  act  of  loan  and  the  acquittance  be  executed  before  witnes- 
ses, the  subrogation  takes  effect  against  third  persons  from  the  date 
only  of  their  registration,  which  is  to  be  made  in  the  manner  and 
according  to  the  rules  provided  by  law  for  the  registration  of  hypo- 
thecs.]—jf  L.  24,  §  3,  Le  reJma  auctoritcUe  judicia ;  Pothier,  GorU, 
dVrl.  Intr.  an  tit.  20,  nn.  78,  80,  81  ;  Renusson,  c  10,  nn.  6,  6,  7,  12, 
13,  14,  22,  23  ;  Domat,  liv.  4,  tit.  1,  s.  1,  n.  9  ;  D6cl.  de  Henry  IV,  de 
mai  1609  and  the  riglement  et  arr^  de  8vbrogation  de  1690  ;  C.  N., 
1250.  [I.  97.] 

DECISIONS  : — 1.  A  deed  by  which  it  \b  declared  that  the  payment  made  by 
a  debtor  is  so  made  with  the  moneys  of  a  third  party,  borrowed  upon  the  condi- 
tion of  subrogating  such  third  party  in  the  rights  of  the  creditor  and  that  suoh 
declaration  is  made  for  the  purpose  of  effecting  such  subrogation  (the  third  party 
not  being  present  at  the  execution  of  the  deed)  does  not  effect  a  subrogation  in 
favour  of  such  party,  by  reason  of  want  of  acceptance  on  his  part,  nor  does  the 
stipulation  to  that  effect  with  the  debtor  effect  subrogation  by  reason  of  the 
absence  of  an  authentic  instrument  as  evidence  of  the  loan  and  of  its  object  at  a 
period  anterior  to  the  payment.  Also,  that  the  allegation,  in  an  opposition,  of  a 
parol  contract  anterior  to  the  payment  that  the  moneys  were  loaned  to  the  debtor 
upon  condition  that  the  tender  should  be  subrogated  in  the  rights  of  the  creditor, 
cannot  be  taken  as  admitted  although  such  opposition  is  not  contestei,  upon  the 
principle  that  a  contract  of  such  a  character  would  only  be  proved  by  an  authentic 
instrument  which  would  render  certain  the  period  at  which  the  loan  was  made 
and,  lastly,  that  the  acceptance  subsequently  made  by  the  lender  of  the  assign- 
ment of  the  rights  of  the  original  creditor  is  inoperative  to  effect  the  subrogatiOD, 
because  the  original  debt  was  completely  extinguished  at  the  time  of  the  pay- 
ment.—Q.  B — FUmer  &  Bellf  2  L.  C.  R.,  p.  130. 

2.  A  party  paying  a  debt  for  which  he  was  liable  with  others  and  obtaining 
a  subrogation  sous  seing  privi,  may  sue  his  co-debtors  for  their  share  of  the  debt, 
in  the  name  of  the  original  creditor. — ^Monk,  J.^Berihelet  vs  Dease^  12  L.  C.  J., 
p.  336. 

3.  The  subrogation  in  the  hypothecary  rights  of  a  creditor  granted  to  the 
universal  legatee  of  the  debtor  who  pays  his  share  of  the  hypothecary  debt,  can- 
not avail  against  the  hypothecary  rights  of  a  subsequent  hypothecary  creditor 
whose  hypothec  has  been  duly  registered. — Q.  B. — Lafleur  S  Berirand,  20  L.  G» 
J.,p.l. 

4.  SubrogatioD,  either  conventional  or  legal,  cannot  take  place,  except  in 
favor  of  a  third  party  who  pays  the  debt  of  another. — Q.  B.-^Siewart  S  Metropo- 
litan Building  SoeUiy,  1  Q.  B.  R,  p.  324. 

5.  The  Bespondent  paid  to  the  Appellant  a  debt  due  to  M.,  and  took  a  sub* 
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rogation  of  their  claim.  He  sued  M.,  and  tlie  Appellant  had  knowledge  of  the 
action  and  furniBhed  the  names  of  witnesses  to  prove  the  debt,  but  the  Respon- 
dent obtained  judgment  for  part  only.  Held : — ^That  Respondent  was  entitled  to 
recover  the  balance  from  Appellant,  but  as  he  had  not  called  Appellant  in  as 
garantf  Respondent  was  not  entitled  to  recover  the  costs  incurred  in  the  suit 
against  M.— Q.  B.r^Carreau  ds  MeOinniSy  3  L.  N.,  p.  362. 

6.  Que  la  subrogation  consentie  par  le  d6biteur,  conform6ment  au  paragra- 
phe  2  du  C.  C.  1155,  est  valable  k  Tencontre  du  tiers-d^tenteur  qui  a  acquis  la 
propri6t6  avant  la  subrogation.  Qu'il  n'est  pas  n6cessaire  que  le  prdteur  aocepte 
la  subrogation  faiie  sous  cet  article.— Gill,  J. — Chapdelaine  va  ChevcUierf  10  R.  L., 
p.  687. 

7.  Under  the  Code,  where  the  payment  is  made  by  the  debtor  with  bor- 
rowed money,  the  subrogation  of  the  lender  does  not  require  to  be  made  simul- 
taneously with  the  payment — Privy  Council. — Benny  S  Moat,  4  L.  N.,  p.  195. 
(Not  reported  m  App.  Cas.)— Q.  B— 2  L.  N.,  p.  97. 

8.  Que  la  subrogalion  conventionnelle  doit  §tre  fiute  en  mtoie  temps  que  le 
paiement  et  que  le  d6biteur  qui  a  pay6  un  jugement  obtenn  par  un  cr§ancier 
oontre  lui  et  un  co-debiteur  ne  peut  faire  ez6cuter  ce  jugement  contre  son  co- 
d^biteur  au  nom  du  cr6ancier,  8*il  n'a  6t6  8ubrog6  aux  droits  du  cr6ancier  qu'aprte 
le  paiement  du  jugement — ^Chaonon,  J. — McDonald  vs  Carreau,  16  R.  L.,  p.  94. 


1156.  Subrogation  takes  place  by  the  sole  operation  of  law  and 
without  demand : 

1.  In  favor  of  a  creditor  who  pays  another  creditor  whose  claim 
is  preferable  to  his  by  reason  of  privilege  or  hypothec ; 

2.  [In  favor  of  the  purchaser  of  immoveable  property  who  pays 
a  creditor  to  whom  the  property  is  hypothecated ; 

3.  In  favor  of  a  party  who  pays  a  debt  for  which  he  is  held  with 
others  or  for  others,  and  has  an  interest  in  paying  it ;] 

4.  In  favor  of  a  beneficiary  heir  who  pays  a  debt  of  a  succession 
with  his  own  moneys ; 

5.  When  a  rent  or  debt  due  by  one  consort  alone  has  been  re- 
deemed or  paid  with  the  moneys  of  the  community ;  in  this  case  the 
other  consort  is  subrogated  in  the  rights  of  the  creditor  according  to 
the  share  of  such  consort  in  the  community. — Cout.  de  Paris,  art.  244, 
246  ;  Renusson,  c.  4b,  fin;  Pothier,  Cout  d'Orl  Intr.  au  titre  20,  nn. 
71,   72,  73,   Constitution  de  Rente,  176,  Hypothhques,  c  2,  s.  1,  art.  2, 

§  6,    OUig.  280,  281,  520,  521,  522  or  536, 537,  538  ;  Renusson,  c  7,  n. 

68  ;  c.  9,  n.  7 ;  Arrdt  du  26  aoftt,  1706  ;  5  Journal  des  Audiences ;  1 

Dnplessis,  Cout.  de  Paris,  art  244,  245,  ch.  2,  s.  3,  p.  450  ;  Lemaitre, 

pp.    239,  240,  241  on  the  art.  244,  245,  Cout.  de  Paris;  Lebrun,  Com. 

lib.  3,  c.  2,  s.  1,  nn.  13  et  seq,   p.  409  ;  2  Lebrun,  p.  46,  n.  19,  Ed.  1775 ; 

7  Toullier,  142  et  seq ;  4  Marcad6,  pp.  710,  711 ;  12  Duranton,  n.  146 

et  seq ;  C.  N.,  1251.    [L  97  to  99.] 
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DECISIONS : — I.  If  one  of  two  co-donaiaires  pay  the  whole  of  an  annuity  to 
the  donateur,  he  can  maintain  an  action  for  one  hsJf  of  the  sum  paid  against  the 
other ^K.  B— Pa^ri*  vs  Bigin,  I  R.  de  L.,  p.  346. 

2.  One  of  several  co-dSbiteurs  who  has  paid  the  debt  for  which  they  were  all 
bound,  without  a  subrogation  from  the  creditor,  can  mantain  an  wiHon  negotiorum 
gestorum,  for  money  paid  and  advanced,  against  each  ofhisco^lebtors,  and  recover 

from  each,  his  portion  virile  ;  viz  ;  one  third  of  the  sum  which  he  has  paid^ E. 

B— ^tiity  vs  Ritchie^  2  R.  de  L.,  p.  31. 

3.  Assurers  against  fire  have  a  legal  right,  on  paying  the  loss  covered  by 
their  policy,  to  be  subrogated  in  the  rights  and  actions  of  the  assured  agjikinst  the 
originators  of  the  fire  and  loss — A  marguillier  en  charge  having  power  to  receive 
fiom  the  assurers  the  sum  insured  on  the  property  of  the  Fdbrique  and  to  grant 
a  discharge  therefor,  has  also  the  power  to  subrogate  the  assurers  in  the  rights 
and  actions  of  the  Fahriqne  against  the  originators  of  the  fire  and  loss,  althou^ 
he  cannot  legally  make  an  assignment  by  way  of  sale  of  any  such  rights  and 
actions  without  special  authority.  Assurers  substituted,  on  payment  of  the  loss 
in  the  rights  and  actions  of  the  assured,  can  mantain  an  action  against  the 
originators  of  the  fire  and  loss  for  such  part. — Privy  Council — Quebec  Fire  Insee, 
Co.  &  MohoHj  I  L.  C.  R.,  p.  222.   (Not  reported  in  Moore's  P.  C.  Rep.) 

4.  Sur  un jugement  rendu  solidairement  contre  deux  associ^s,  pour  une  dette 
personnelle  k  Tun  d'eux,  le  paiement  fait  par  le  d^biteur  personnel  libdre  son  oo- 
associ6,  et  celui  qui  a  pay6  ne  peut  alors  se  faire  subroger  anx  droits  du  deman- 
deur,  mais  doit,  s'il  a  des  reclamations  contre  son  associ^,  proceder  directement 
par  une  action  pro  tfocto. — Badolby,  J. — Leduc  vs  Turcoite,  5  L.  C.  J.,  p.  96. 

5.  Une  dette  pay^e  par  une  fenmie  commune  en  biens  avec  soo  mari,  est 
pay6e  pour  le  compte  de  la  communaute,  qui  en  devient  creancidre,  si  c'^tait  la 
dette  d'un  tiers.  Celui  qui  paie  pour  un  tiers  a  droit  de  recouvrer  du  ddbiteur  le 
montant  ainsi  pay6.  La  mention  dans  Tacte  de  quittance,  que  Pargent  avait  6t6 
pay6  par  la  femme  quelques  mois  auparavant  rend-elle  nulle  la  subrogation 
aooordee  par  le  cr6ancier  dans  ses  droits  d'hypothdques  ? — ^Q.  B — Oaudrg  d;  Ber- 
gevvif  2  R.  L.,  p.  1 15. 

6.  The  endorser  of  a  promissory  note,  tendering  the  amount  to  the  payee, 
does  not  require  and  cannot  demand  any  special  subrogation,  besides  the  sur- 
render of  the  note.  Further,  the  endorser  cannot  throw  upon  the  payee  refusing 
tender  of  the  amount  the  liability  for  the  maker's  insolvency,  unless  he  has 
renewed  the  tender  en  justice. — Q.B — Bove  SMcDonald,  1  L.  C.  L.  J.,  p.  55. 

7.  Avant  le  Code,  la  subrogation  legale,  sans  demande,  6tait  accord6e&  Pao- 
qu6reur  qui  employait  son  prix  au  paiement  des  cr^anciers  auxquels  cet  heritage 
etait  hypoth6qu§,  et  qui  6tait  enauite  ^vinc^  pour  cause  non  d6rivant  de  lui,  et  oe 
quandmdme  il  aurait  4te  charg6  par  son  acte  d'acquisition  de  payer  teb  cr^anciers. 
La  revente  volontaire  par  ie  premier  acquSreur,  aprds  avoir  ain-i  pay^  les  cr6an- 
ciers  inscrits,  PSviction  par  vente  judiciaire  sur  le  second  acqu^reur,  a  la  demande 
de  cr6anciers  hypoth^caires  ant^rieurs  k  Tacquisition  du  premier  acheteur,  n'oni 
pas  eu  pour  consequence  de  nulUfier  la  subrogation. — Sioottb,  J. — LavallSe  vs 
TStreau,  17  L.  C.  J.,  p.  248. 

8.  Subrogation  cannot  be  allowed  under  article  1156  of  the  Civil  Code,  unless 
it  appears  that  the  person  who  claims  the  subrogation  paid  the  debt  in  relation 
to  which  he  claims  such  subrogation. — C.  R — ^Chinic  vs  Canada  Steel  Oo.^  3  Q.  L. 
B.,  p.  1. 
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9.  A  special  mortgagee,  third  in  rank,  obtaining  legal  subrogation  in  the 
rights  of  a  general  mortgagee,  first  in  rank,  oovering  the  same  and  other  property, 
would  not  be  allowed  to  use  his  recourse  so  as  to  defeat  the  equities  of  a  second 
mortgagee,  if  the  mortgagee  first  in  rank  were  amply  secured  on  the  other  pro- 
perty affected  by  it Q.  B. — Saunders  &  Commercial  Mutual  Building  Society,  3 

Q.  B.  R.,  p.  141. 

10.  Que  le  Ugataire  particulier  qui  paye  Fhypothdque  grevant  Fimmeuble 
qui  lui  a  et6  legu6,  est  subrog^  de  plein  droit  aux  droits  du  cr6ancier  qu'il  a  pay6. 
— .Q.  B. — Pennison  &  Pennison,  9  Q.  L.  R.,  p.  122. 

11.  Que  la  subrogation  legale  est  de  droit  6troit  et  ne  peut  pas  Hre  ^tendue 
par  analogic,  &  descas  que  la  loi  n'a  pas  pr6vus. — C.  B. —  Venner  vs  Blanehetf  8  Q. 
L.  R,  p.  288. 

12.  B.  and  D.,  Appellants,  sold  to  B.  an  immoveable  by  them  already 
hypothecated  to  Cunningham  for  $20,000,  which  B.  undertook  to  pay.  Subse- 
quently, B.  exchanged  this  for  another  property.  Lot  1716,  with  Respondents,  the 
Seminary  of  St  Sulpice,  who  stipulated  a  soulie  et  retour  of  $10,235,  but  without 
prejudice  to  their  hypothecary  recourse  by  way  of  warranty  on  Lot  1716,  given 
by  them  in  exchange,  to  secure  payment  of  $22,000.  Later,  B.  sold  Lot  1716  to 
R.  S.  &  S.  and  in  deed  of  sale  the  Respondent  intervened,  accepting  R.  S.  &  S., 
instead  of  B.,  for  payment  of  their  soulte  et  retour  of  $10,235,  and  for  dis- 
charge of  the  hypothec  of  $20,000  payable  to  C.  and  affecting  Lot  1716.  C.  sued 
Respondents  in  an  hypothecary  action,  who  paid,  taking  notarial  discharge,  claim- 
ing subrogation  in  Ce,  rights  against  R.  and  D.,  Appellants,  under  C.C.  11 56,  sec.  2 
When  sued,  Appellants  pleaded  that  by  discharge  in  last  deed  of  sale  from  B., 
Respondents  had  liberated  him  from  his  whole  debt,  including  $20,000,  payable 
to  C.y  and  by  this  discharge.  Appellants  were  deprived  of  their  recourse  against 
him. — Held :  —  That  Respondents  never  having  been  the  personal  creditors  of 
B.,  could  not  and  had  not  released  him  from  his  personal  debt  to  Appellants, 
and  that  in  this  case  there  was  subrogatioo. — Q.  B. — Reford  &  Ecclisiastiques  du 
S^minaire  de  St  Sulpiee  de  Montreal,  3  Q.  B.  R.,  p.  1. 

13.  Qu'un  d6biteur  qui  paie  une  dette  4  laquelle  il  est  tenu  conjointement 
et  Bolidairement  avec  un  autre,  est  de  plein  droit  subrog6  au  cr^ancier  pay6 
oontre  ce  dernier  dSbiteur.  Que  dans  ce  cas  Taveu  du  cr6ancier  pay6  ou  de  son 
procureur  est  suffisant,  et  est  une  preuve  legale  du  paiement  qui  a  op6r6  la  subro- 
gation  C.  K^Shorey  vs  Guilbault,  M.  L.  R.,  3  S.  C,  p.  138. 

1157*  The  subrogation  declared  in  the  preceding  articles  takes 
efiect  as  well  against  sureties  as  against  principal  debtors.  It  cannot 
prejudice  the  rights  of  the  creditor  when  he  has  been  paid  in  part 
only  ;  in  such  case  he  may  enforce  his  rights  for  whatever  remains 
due,  in  preference  to  him  from  whom  he  has  received  payment  in 
part. — Pothier,  CoiU.  cPOrL,  Introd,  au  tit  20,  nn.  83, 84,  87  ;  Pothier, 
Oblig.,  280,  556  ;  Hypoth.,  ch.  2,  sec.  3  ;  Journal  des  Audiences,  ArrSt 
du  6  juin  1712;  Renusson,  ch.  15,  16  et  add;  C.  N.,  1252.  [I.  99.] 

DECISION: — Que  mise  en  regard,  la  caution  doit  dtre  pr6fi§r6e  au  tiers- 
d^tenteur,  et  que  la  suhrogation  qu^obtient  ce  dernier  en  payant  le  or^ancier  ne 
Ini  danne  pas  de  recours  contre  la  oaution  (C.  C  1941  et  1959). — Casault,  J. — 
BUodeau  vs  Oiroux,  7  Q.  L.  R.,  p.  73. 
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§  3.     Of  the  imputation  of  payments, 

1158.  A  debtor  of  several  debts  has  the  right  of  declaring,  when 
he  pays,  what  debt  he  means  to  discharge.—/"  L.  \,  De  aclut.  et  libe- 
rat;  Cod.,  L.  1,  eod  tit ;  Pothier,  503,  528  or  539,  564 ;  Domat,  liv.  4, 
tit.  1,  sec.  4,  n.  1 ;  C.  L.,  2159  ;  C.  N.,  1253.    [I  99.] 

DECISIONS: — 1.  L'imputation  faite  dans  une  action  non  contest^  et  sur 
laquelle  est  interveou  un  jugement  ex  parte,  doit  dtre  maintenue  k  I'encontre  da 
d^biteur  qui  aurait  dO  la  contester  alore,  s'il  y  avait  lieu. — Loranoer,  J. — 
Dvfresne  vs  Hamilton,  8  L.  C.  J.,  p.  197. 

2.  A  person  receiving  money  in  payment  of  a  certain  debt,  cannot  retain 
therefrom,  without  the  debtor's  consent,  the  amount  of  a  pre  existing  debt— 
Caron,  J. — Bryant  V9  Fitzgerald,  4  Q.  L.  R.,  p.  6. 

3.  The  defendant  Kershaw,  a  broker,  brought  two  cargoes  of  wheat  for  and 
on  behalf  of  S.,  the  second  cargo  being  purchased  from  Kirkpatrick  &  Co.,  the 
plaintiffs.  S.  received  separate  invoices  for  the  cargoes.  The  broker  having  sent 
his  clerk  to  request  payment,  S.  paid  him  $8,000,  which  was  acknowledged  by  the 
clerk  on  the  invoice  of  the  second  cargo.  The  defendant,  subsequently,  tried  to 
get  the  payment  imputed  to  the  first  cargo,  but  S.  refused  to  alter  the  memoran- 
dum.— Held:  That  the  debtor  had  a  right  to  appropriate  the  payment,  and  a 
receipt  having  been  given  effectuating  his  intention,  the  appropriation  could 
not  be  changed  by  the  person  receiving  the  money,  and  moreover,  such  alleged 
change  should  have  been  specially  pleaded — Privy  Council — Kershaw  d;  Kirk- 
patrick, 22  L.  C.  J.,  p.  92,  3  App.  Cas.,  p.  345. 

1159.  A  debtor  of  a  debt  which  bears  interest  or  produces  rent, 
cannot  without  the  consent  of  the  creditor  impute  any  payment  which 
he  makes  to  the  discharge  of  the  capital,  in  preference  to  the  arrears 
of  interest  or  of  rent.  Any  payment  made  on  the  capital  and  interest, 
but  which  is  not  entire,  is  imputed  first  upon  the  interest— jf  L.  5, 
99,  De  sohit  et  liberat ;  Pothier,  533,  534  or  569,  570 ;  Domat,  liv.  4, 
tit.  1,  s.  4,  nn.  7,  8 ;  C.  L.,  2160 ;  C.  N.,  1254.     [I.  99.] 

DECISIONS : — 1.  Jug6  que  si  les  parties  n'ont  pas  fait  Pimputaiion  des  paie- 
mentd,  ils  sont  census  faits  d'abord  en  deduction  des  int^rdts. — E.  B.— £>t»mo«- 
chelle  &  Moffatt,  2  R  de  L.,  p.  258. 

2.  Judgment  was  rendered  in  this  case,  maintaining  the  principle  that 
application  should  be  made  of  payments  on  account  of  principal  and  not  on 
account  of  interest  till  after  the  principal  was  paid. — C.  R.— iSymord  vb  Lynehy  3 
R.  L.,  p.  460. 

3.  If  there  be  two  hypothecary  debts  of  different  dates  due  by  the  same 
debtor  to  the  same  creditor,  both  payable  by  instalments,  but  with  the  privilege 
of  acquitting  the  most  ancient  before  it  become  due,  and  payments  be  made  by 
the  debtor  to  the  creditor,  without  any  application  whatever,  such  paymenta 
will  be  imputed,  firstly,  in  extinction  of  the  interest  due  on  the  most  ancient 
debt  ^  secondly,  on  the  principal  of  that  debt  whether  due  or  not ;  thirdly,  on  the 


Digitized  by 


Google 


Of  the  extinction  of  obligations, — Art,  1160-1161,  485 

interest  of  the  moBt  recent  debt;  and,  lastly,  on  the  principal  of  it. — C.R — Casson 
V9  Thompson^  1  I^  C.  J.,  p.  155. 

4.  Payment  on  account  of  a  promissory  note  within  five  years,  interrupts 
the  statutory  prescription,  notwithstanding  no  action  brought  withm  that  period. — 
Where  there  was  a  book  account,  and  also  ajpromissory  note,  and  accounts  stated 
had  been  rendered  including  both,  and  charging  interest,  the  court  will  not  strike 
off  the  interest,  where  the  defendant  had  not  pleaded  ui  imputation  of  his  pay- 
ments as  against  the  note.— ^mith,  J. — Torrance  vs  Philbiny  4  L.  C.  J.,  p.  287. 

5.  Payments  made  without  expressing  imputation  must  be  deducted  pre- 
ferably from  the  debt  for  which  there  is  security  and  which  bears  interest — Q. 
B^^Brooki  &  Clegg,  12  L.  C.  R.,  p.  461. 

6.  Partial  payments  will  be  imputed  firstly  upon  the  interest  due  and 
secondly  upon  the  capital — ^Q.  B. — Rice  &  Ahern,  12  L.  C.  R.,  p.  280. 

7.  Uintim6  ayant  transports  ^  PAppelant  sans  garantie  une  somme  de  $250 
et  int6rdts,  k  prendre  sur  les  premiers  inter^ts  qui  seraient  dCls  sur  un  prix  de 
vente  dA  par  Harland  et  sa  feomie. — Jugi:  Que  I'appelant  ne  pent  r6clamer 
aucune  prSf^rence  en  raison  de  Particle  C.  C.  1159,  qui  veutquelesintSrdts  soient 
pay^  ayant  le  capital,  cet  article  ne  s'appliquant  qu'au  cas  oh  les  deux  parties 
de  la  cr6ance  appartiennent  au  mdme  crSancier,  et  nonk  des  cr6anciers  difi^rents. 
—Q.  B^^VUleneuve  &  Orahamy  1  Q.  B.  R.,  p.  61. 

8.  When  the  credits  for  each  year,  in  an  account  current,  are  in  excess  of 
the  amount  of  interest  charged  for  the  year,  it  cannot  be  pretended  that  com- 
pound interest  has  been  charged,  inasmuch  as  payments  made  by  a  debtor  on 
account,  are  imputed  first  on  interest. — Q.  B. — Dudley  dt  Darling,  M.  L.  R.,  2  Q. 
B^  p.  458. 

1160»  When  a  debtor  of  several  debts  has  accepted  a  receipt  by 
which  the  creditor  has  imputed  what  he  has  received  in  discharge 
specially  of  one  of  the  debts,  the  debtor  cannot  afterwards  require  the 
imputation  to  be  made  upon  a  different  debt,  except  upon  grounds 
for  which  contracts  may  be  avoided.—^  Arg,  ex  lege  L.  1,2, 3,  De  aolut, 
et  liberat.  ;  Pothier,  566  ;  C.  L.,  2161  ;  C.  N.,  1255.  [I.  99.] 

1161*  When  the  receipt  makes  no  special  imputation,  the  pay- 
ment must  be  imputed  in  discharge  of  the  debt  actually  payable  which 
the  debtor  heis  at  the  time  the  greater  interest  in  paying.  If  of  seve- 
ral debts  one  alone  be  actually  payable,  the  payment  must  be  imputed 
in  discharge  of  such  debt  although  it  be  less  burdensome  than  those 
which  are  not  a.ctually  payable. 

If  the  debts  be  of  like  nature  and  equally  burdensome,  the  im- 
putation is  made  upon  the  oldest. 

All  things  being  equal,  it  is  made  proportionally  on  each. — ff  L. 
1,  2,  3,  4,  5,  7,  8, 103,  De  solvi.  et  liberat',  Pothier,  530,  531,  532 ;  Do- 
mat,  liv.  4,  tit.  1,  sec.  4,  nn.  3,  4,  7  ;  C.  L.,  2162  ;  C.  N.,  1256.  [I.  99 
to   101.] 
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DECISIONS : — 1*  Where  no  application  is  made  by  the  parties  of  payments 
the  court  will  apply  them  to  the  most  oneroos  debt — Badolbt,  J. —  Walton  vs 
Dodds,  XL.  C.  L.  J.,  p.  66. 

2.  Parties  holders  of  accommodation  paper,  even  with  knowledge  of  the 
fact)  can  recover  thereon.  The  holders  of  such  paper  duly  endorsed  to  them 
may  rank  upon  the  estate  of  and  discharge  the  endorsers  and  even  knowing  the 
same  to  be  still  accommodation  paper  thereafter,  recover  thereon  from  the  maker 
thereof.  The  imputation  of  payment  made  by  the  creditor,  of  monies  paid  by 
the  endorser  and  not  declared  to  be  incorrect  upon  an  account  furnished,  will 
operate  as  a  valid  imputation  even  against  the  accommodation  maker. — ^Maceat, 
J. — Lyman  vs  Dionj  13  L.  C.  J.,  p.  160. 

3.  Payments  made  by  the  debtor  of  two  debts,  both  due,  but  one  of  which 
is  secured  by  a  collateral  obligation,  must  be  applied  upon  the  debt  secured, 
although  at  the  time  the  payments  were  made  the  collateral  obligation  was  not 
due.— Q.  B.^Doyle  &  Gaudette,  20  L.  C.  J.,  p.  134. 

4.  C.  made  a  promissory  note  for  $97.20  in  favour  of  T.  who  discounted  it  in 
a  Bank.  C,  on  the  maturity  of  the  note,  sent  T.  $38.05  in  cash  and  a  renewal  note 
for  $68.15  which  T.  did  not  apply  on  the  first  note.  The  Bank  charged  the  note 
for  $97.20  to  T.'s  account  when  it  became  due.  On  the  same  day  T.  owed  the 
Bank  a  balance  of  $11,937.19,  including  the  note,  which  he  covered  by  a  deposit 
of  $12,000. — Hdd: — That,  where  there  was  no  reserve  or  stipulation  to  the 
contrary,  such  deposit  must  be  imputed  to  the  earliest  debts  of  the  depositor  and 
that  the  note  in  question  was  paid  by  the  deposit. — ^Q.  B. — CUvtUmdk  Exchange 
Bank,  31  L.  C.  J.,  p.  126,  M.  L.  R.,  3  Q.  B.,  p.  30. 

5.  J.,  a  customer  of  the  Exchange  Bank,  respondent,  discounted  with  that 
Bank  appellant's  acceptance.  When  it  fell  due  appellant  failed  to  pay  it,  and 
the  bank  charged  it  to  J.'s  account,  who  at  the  time  owed  the  bank  a  small  bal- 
ance, which  balance  was  augmented  by  subsequent  transactions,  wherein  never- 
theless if  the  credits  were  imputed  to  the  earliest  indebtedness,  the  balance  due 
when  the  acceptance  matured  would  be  more  than  covered.  The  Bank  retained 
possession  of  the  acceptance  and  brought  this  suit  against  appellant,  the  aoc  p- 
tor,  to  recover  its  amount.  Appellant  pleaded  payment  and  compensation. 
Held  : — That  the  Bank  was  entitled  to  recover  from  appellant  the  amount  of  his 
acceptance  and  that  appellant  was  not  discharged  by  the  credits  in  the  Bank's 
account  with  J. — Q.  B. — Ooodall  &  Exchange  Bank,  M.  L.  R.,  3  Q.  B.,  p.  430. 

6.  Where  a  Bank  took  a  note  endorsed  by  a  customer  as  security  for  past 
advances  amounting  to  about  $10,000,  and  after  the  maturity  of  this  note  depo- 
sits amounting  to  more  than  $100,000  were  passed  to  his  credit  in  the  books  of 
the  Bank,  it  was  held  that,  in  the  absence  of  any  special  imputation  of  payments 
or  reserve  as  to  the  application  of  the  subsequent  deposits,  these  deposits  were 
to  be  imputed  in  payment  of  the  oldest  debt  and  the  customer's  liability  at  the 
maturity  of  the  collateral  security  being  more  than  paid  by  the  subsequent  depos- 
its, the  collateral  security  was  discharged;  and  the  bank's  action  against  the 
maker  and  first  endorser  of  said  note  would  be  dismissed. — ^Dohbrtt,  J. — Sx* 
change  Bank  vs  Nowell,  M.  L.  R.,  3  S.  C,  p.  129. 

7.  That  a  sum  of  $315  paid  by  certain  sureties,  for  which  the  plaintiffs  gave 
a  receipt  without  making  any  special  imputation  of  payment,  should  be  imputed 
on  account  of  certain  costs  in  the  Court  of  Queen's  Bench,  that  being  the   debt 

which  the  Defendant  had  the  greatest  interest  in  paying ^Tai  t,  J. — MacfnoMter 

vs  Hannahf  M.  L.  R.,  3  S.  C,  p.  459. 
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§  4.  Of  tender  and  deposit. 

y^  1162«  When  a  creditor  refuses  to  receive  payment,  the  debtor 
may  make  an  actual  tender  of  the  money  or  other  thing  due  ;  and  in 
any  action  afterwards  brought  for  its  recovery  he  may  plead  and 
renew  the  tender,  and  if  the  thing  due  be  a  sum  of  money,  may 
deposit  the  amount ;  and  such  tender,  or  such  tender  and  deposit,  if 
the  thing  due  be  a  sum  of  money,  are  equivalent  with  respect  to  the 
debtor  to  a  payment  made  on  the  date  of  the  first  tender  ;  provided 
that  from  the  date  of  the  first  tender  the  debtor  continue  always 
ready  and  willing  to  deliver  the  thing  or  to  pay  the  sum  of  money. — 
Pothier,  OUig.,  nn.  572,  573,  580 ;  Pothier,  Gonstit  de  rente,  n.  203  ; 
Pothier,  DSpSt,  199 ;  Domat,  liv.  4,  tit.  1,  sec.  2,  n.  8 ;  Rousseau  de 
Lacombe,  vo.  Consignation  et  vo.  Offres ;  1  Pigeau,  Proc,  civ.,  pp.  430- 
486  ;  C.  N.,  1257.  [I.  101.] 

Amendment : — 8.  Whenever  any  person  desires  to  pay  any  sum 
of  money,  and  is  prevented  from  doing  so  by  reason  of  the  refusal  of 
his  creditor,  or  of  the  absence  of  his  creditor  from  the  place  where  the 
debt  is  payable,  such  person  may  deposit  such  sum  with  the  treasurer, 
together  with  a  proper  designation  of  the  nature  of  the  debt,  of  the 
title  under  which  it  is  due,  and  of  the  person  or  persons  to  whom  he 
desires  the  money  should  be  paid. 

And  the  effect  of  this  deposit  shall  be  to  liberate,  for  the  future, 
whoever  shall  have  made  a  tender,  from  the  payment  of  interest  on 
such  dums  of  money,  provided  his  creditor  has,  without  having  any 
right  so  to  do,  refused  to  accept  such  tender;  and  the  moneys 
deposited  for  a  creditor  who  is  absent  from  the  place  where  the  debt 
is  payable,  shall  also  cease  to  bear  interest  against  the  debtor,  if  the 
amount  deposited  is  sufficient. 

9.  The  treasurer  shall  thereupon,  on  demand,  pay  to  the  creditor 
so  designated  the  amount  so  deposited;  saving  the  right  of  the 
depositor,  if  the  deposit  receipt  has  not  been  registered,  and  if  the 
money  has  not  been  paid  into  court  as  a  tender,  to  withdraw  his 
deposit  before  the  same  shall  have  been  demanded  by  his  creditor. 

10.  Whenever  any  person  desires  to  pay  any  sum  of  money 
which  is  demanded  of  him  by  contending  claimants,  he  may  deposit 
the  money  he  so  desires  to  pay  with  the  treasurer  of  the  province. 

11.  In  the  case  mentioned  in  the  preceding  section,  the  treasurer 
shall  pay  over  the  amount  deposited  to  the  claimant,  who  shall 
produce  and  file  an  authentic  copy  of  a  competent  judgment  entitling 
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him  to  the  money,  saving  the  right  of  the  depositor,  if  the  deposit 
receipt  has  not  been  registered,  and  if  the  money  has  not  been  paid 
into  court  as  a  tender,  to  withdraw  his  deposit  before  the  same  shall 
have  been  demanded  by  the  claimant. — Q.  35  Vict.,  cap.  5,  ss.  8  to  11. 

See  also  the  Act  intituled  "  An  Act  respecting  the  Treasury 
Department,"  the  fifth  section  of  which  refers  to  deposit  offices. — Q. 
49-50  Vict.,  cap.  101,  ss.  38  to  44. 

DECISION : — ^Des  offres  saas  consignatioii  ne  Buspendept  pas  le  cours  de 
rint^rSt. — ^Tasohbrbau,  J. — Dumont  vs  Laforgej,  1  Q.  L.  R.,  p.  159. 

1168*  It  is  necessary  to  the  validity  of  a  tender : 

1.  That  it  be  made  to  a  creditor  legally  capable  of  receiving  pay- 
ment or  to  some  one  having  authority  to  receive  for  him ; 

2.  That  it  be  made  on  the  part  of  a  person  legally  capable  of 
paying; 

3.  That  it  be  of  the  whole  sum  of  money  or  other  thing  payable, 
and  of  all  arrears  of  rent  and  interest,  and  all  liquidated  costs,  with  a 
sum  for  costs  not  liquidated,  saving  the  right  to  make  up  any 
deficiency  in  the  same ; 

4.  That,  if  it  be  of  money,  it  be  made  in  coin  declared  by  law  to 
be  current  and  a  legal  tender ; 

5.  That  the  term  of  payment  have  expired  if  stipulated  in  favor 
of  the  creditor ; 

6.  That  the  condition  under  which  the  debt  has  been  contracted 
have  been  fulfilled ; 

7.  That  the  sum  of  money  or  other  thing  tendered  be  offered  at 
the  place  where,  according  to  the  terms  of  the  obligation  or  by  law, 
payment  should  be  made. — Pothier,  538  to  544  or  574  to  580  ;  C.  N., 
1258.  [I.  101.] 

Amendments: — Paragraph  4  of  this  article  in  effected  by  the 
provisions  of  the  Act  intituled  "  An  Act  to  provide  for  the  issue  of 
Provincial  Notes,"  which  notes  were  made  legal  tender.  (This  Act 
was  recommended  for  appeal ;  see  R.  S.  C,  Vol.  Ill,  p.  2337.) — ^D.  29- 
30  Vict.,  ciBip.  10,  8.  1. 

The  Act  intituled  "  An  Act  respecting  Dominion  Notes  "  enacts 
that  such  notes  shall  be  legal  tender. — R.  S.  C,  cap.  31,  s.  4, 

DECISIONS : — 1.  L'acte  d'o£Pres  r6elle8  doit  specifier  PSnum^ration  des  diyenes 
pieces  de  monnaie  qui  sent  ofPertes.  LedSfaut  d'^nonciation  ducoora  des  espdcee 
offertes  entndne  la  nullit6  des  offres. — Bbrthblot,  J. — Perrcu  vs  BeaudWj  6  L.  C. 
J^p.  241. 

2.  It  is  not  necessary  for  a  person  when  ofiering  a  builder  the  balance  due 
him  under  a  contract  to  reserve  his  rights  of  action  against  the  builder  in  respect 
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io  defects  in  the  building. Bat  if  such  reserve  be  made,  the  builder  cannot  on 

this  account  refuse  to  accept  the  balance  tendered  hiuL — Badolbt,  J. — Filiatrault 
V8  McNaughton,  1  L.  C.  L.  J.,  p.  63. 

3.  The  holder  of  a  promissory  note  is  bound  only  to  deliver  such  note  to  a 
eauUon  on  notarial  tender  by  such  caution  of  the  amount  due  and  is  not  bound 
to  execute  any  formal  subrogation.  In  an  action  against  the  makers  and  caution^ 
the  latter  is  bound  to  renew  his  tender  and  offer  in  court—Q.  B — Bove  &  McDo  - 
nald,  16  L.  C.  R^  p.  191. 

4.  I/offre  de  la  chose  vendue  doit  §tre  faitei  une  heure  du  dernier  jour  con- 
venable  pour  que  Tacheteur  ait  le  temps  de  la  peser  et  de  Texaminer — ^Q.  B.^ 
Franehhre  &  Gordon,  2  R.  L.,  p.  187. 

5.  Where  a  tender  is  refused  simply  on  account  of  more  being  alleged  to  be 
due  it  is  not  necessary  that  the  amount  tendered  should  be  tendered  in  court. — 
ViCB  Admiralty  Court In  re  "  BritUh  Lionf'  2  S.  V.  A.  C,  p.  114. 

6.  That  when  a  salary  is  payable  in  Bonds,  to  be  taken  at  50  per  cent  of 
their  nominal  value,  a  tender  of  three  Bonds,  equal  to  $1,500  par  value,  b  not  a 
legal  tender  of  the  sum  of  $619.50  or  $1,239  in  debentures,  if  the  party  tendering 
attaches  the  condition  that  the  difference  shall  be  returned  to  him  in  money. — 
Q.  B.—Legge  d:  Laureniian  By.  Co.,  24  L.  C.  J.,  p.  98. 

7.  That  when  a  tender  is  refused,  simply  on  account  of  more  being  alleged 
to  be  due  than  is  tendered,  it  is  not  necessary  that  the  amount  offered  should  be 
in  coin<— Allbtn,  J.^Caird  vs  Webster,  9  Q.  L.  R.,  p.  158. 

1164.  [If,  by  the  terms  of  the  obligation  or  by  law,  payment  is 
to  be  made  at  the  domicile  of  the  debtor,  a  notification  in  writing  by 
him  to  the  creditor  that  he  is  ready  to  make  payment  has  the  same 
effect  as  an  actual  tender,  provided  that  in  any  action  afterwards 
brought  the  debtor  make  proof  that  he  had  the  money  or  thing  due 
ready  for  the  payment  at  the  time  and  place  when  and  where  the 
same  was  payable.] — [I.  101.] 

DECISION  :--Que  lorsqu'il  n'y  a  pas  d^endroit  fizS  par  Pobligation,  la  demande 
de  paiement  doit  ^tre  faite  par  le  cr^ancier  au  domicile  du  d6biteur  (C.  C.  1152) 
sans  que  ce  dernier  soit  tenu  d'avertir  le  cr^ancier  quand  il  sera  pr§t  k  payer.— 
Q.  B^-^Beaudry  &  Barbeau,  1  Q.  B.  R.,  p.  268. 

1165.  K  a  certain  specific  thing  be  deliverable  on  the  spot 
where  it  is,  the  debtor  must  by  his  tender  require  the  creditor  to  come 
and  take  it  there. 

If  the  thing  be  not  so  deliverable  and  be  from  its  nature  diflScult 
of  transportation,  the  debtor  must  indicate  by  his  tender  the  place 
where  it  is  and  the  day  and  hour  when  he  is  ready  to  deliver  it  at  the 
place  where  payment  ought  to  be  made. 

If  the  creditor  fail  in  the  former  case  to  take  the  thing  away,  or 
in  the  latter  to  signify  his  willingness  to  accept,  the  debtor  may,  if 
he  think  fit,  remove  the  thing  to  any  other  place  for  safe-keeping  at 
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the  risk  of  the  creditor. — Rousseau  de  Lacombe,  vo.  Offres  ;  Pothier, 
OUig,,  577 ;  2  Kent's  Com.,  pp.  506-509 ;  2  Story,  on  Coniracts,  n. 
1005  a;  2  Greenleaf,  Evidence,  n.  610 ;  4  Marcad^,  nn.  742,  743 ;  C. 
N.,  1264.    [I.  101  to  103.] 

1166*  So  long  as  the  tender  and  deposit  have  not  been  accepted 
by  the  creditor,  the  debtor  may  withdraw  them  by  leave  of  the  court, 
in  the  manner  provided  in  the  C!ode  of  Civil  Procedure,  and  if  he  do 
so  his  codebtors  or  sureties  are  not  discharged. — Pothier,  580  ;  C  N., 
1261.  [L  103.] 

1107*  When  the  tender  and  deposit  have  been  declared  valid 
by  the  court,  the  debtor  cannot,  even  with  the  consent  of  the  creditor, 
withdraw  them  to  the  prejudice  of  his  codebtors  or  sureties  or  other 
third  persons.— Pothier,  ibid;  C.  N.,  1262,  1263.  [I.  103.] 

1168«  The  mode  in  which  tenders  and  deposits  must  be  made 
is  provided  in  the  Code  of  Civil  Pi-ocedure. — C.  C.  P.  538  et  seq. 
[I  103.] 

SECTION  nL — OF  NOVATION. 

1169«  Novation  is  effected  : 

1.  When  the  debtor  contracts  toward  his  creditor  a  new  debt 
which  is  substituted  for  the  ancient  one,  and  the  latter  is  extinguished  ; 

2.  When  a  new  debtor  is  substituted  for  a  former  one  who  is 
discharged  by  the  creditor  ; 

3.  When  by  the  effect  of  a  new  contract,  a  new  creditor  is  subs- 
tituted for  a  former  one  toward  whom  the  debtor  is  discharged.— jf 
L.  1,  2,  11,  De  novation  et  delegation  ;  Cod.,  L.  1,  3,  eod,  tit ;  Pothier, 
582,  583,  584,  597,  605  ;  Domat,  liv.  4,  tit.  3,  sec.  1,  n.  1,  tit.  4,  sec.  1, 
n.  1  ;  7  TouUier,  n.  274 ;  3  Za^hariae,  p.  448,  note  15  ;  2  Delvincourt, 
p.  172  on  art.  1271 ;  C.  N.,  1271.  [I.  103.] 

DECISIONS  : — 1*  A  notarial  act  of  obligation  for  money  can  be  novated  by 
an  acte  sous  seing  priviy  and  the  mortgage  thereby  created  can  by  the  same 
means  be  destroyed.^ — K.  B. — Nadeau  vs  Robiehaudj  1  R.  de  L.,  p.  508. 

2.  Un  billet  promissoire,  donn6  en  paiement  de  loyer,  n'opdre  pas  novation. 
K.  B. — Jones  vs  Lemesurier,  2  R  de  L.,  p.  317. 

3.  When  there  b  no  express  mention  of  novation  Id  a  deed,  the  right  of 
the  creditor  to  sae  upon  the  original  claim,  if  he  sees  fit,  remains. — C.  R.— Jfoe- 
farlane  vs  Pattony  1  L.  C.  R.,  p.  250. 

4.  An  action  on  a  promissory  note,  in  which  are  included  general  counts  for 
goods  sold  and  delivered,  wiU  not  be  dismissed  on  a  plea  of  prescription  of  &re 
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yean  if,  on  the  general  counts,  the  original  oonsideration  be  proved  and  in  such 
case  an  unpaid  promissory  note  is  no  payment. — ^C.  R — Beaudoin  &  DaXmcLsae, 
7  L.  C.  R,  p.  47. 

5.  To  constitute  a  novation  there  must  be  some  difference  between  the  new 
and  the  old  contract,  and  one  promissory  note  will  not  operate  as  a  novation  of 
another  promissory  note  previously  given.-— Stuart,  J. — Brown  va  Maillouxy  9  L. 
C.  R.,  p.  252. 

6.  A  party  cannot  upon  an  action  for  goods  sold  and  delivered  plead  the 
giving  of  a  promissory  note  at  a  long  date  delivered  to  the  creditor,  without 
proving  that  it  was  accepted  by  the  latter. — ^Q.  B. — Lavoie  ds  Oreuier,  9  L.  C.  R., 
p.  418. 

7.  The  acceptance  of  a  note  in  renewal  of  one  previously  given  is  not  a 
novation  unless  there  be  an  express  intention  to  effect  such  novation. — Stuart, 
J— -J^ood  vs  Bouchardy  10  L.  C.  R.,  p.  476. 

8.  Promissory  notes  signed  by  a  debtor  and  payable  to  the  creditor's  order 
do  not,  if  dishonoured  at  maturity,  effect  a  novation  of  the  debt  for  the  payment 
of  which  they  are  given,  if  the  intention  to  novate  be  not  clearly  expressed  by 
the  creditor  at  the  time  of  their  reception. — Q.  B. — Noad&  Lampsofij  11  L.  C.  R.| 
p.  29. 

9.  The  acceptance  of  a  promissary  note  by  a  creditor  from  his  debtor  does 
not  effect  a  novation  of  his  debt  and  he  can  always  bring  his  action  upon  the 
original  debt ^Tasohbrbau,  J. — Dasylva  vs  DufouVf  16  L.  C.  R.,  p.  294. 

10.  The  taking  of  a  note  made  by  B.,  for  goods  sold  and  delivered  to  A., 
does  not  operate  a  novation  so  as  to  discharge  A.  for  the  price  ot  the  goods, 
without  an  express  agreement  to  make  a  novation. — Smith,  J,^^McGarvey  vs 
Auger  J  7  L.  C.  J.,  p.  338. 

11.  An  agreement  in  the  following  terms  effects  a  novation  of  the  original 
debt : — <'  We,  the  undersigned  creditors,  hereby  agree  to  take  2s.  6d.  in  the  £, 
^  for  our  respective  claims  set  forth  in  the  annexed  statement,  and  on  payment 
"  thereof  within  six  weeks  from  date,  we  hereby  undertake  to  grant  him  a  dis- 
*•  charge  in  full."— Badglby,  J.^Tees  vs  McOulloeh,  2  L.  C.  L.  J.,  p.  135. 

12.  A  settlement  of  accounts,  between  the  creditor  and  the  principal  deb- 
tor, and  the  taking  by  the  creditor  of  a  note  payable  on  demand  for  the  balance 
due  by  the  debtor,  does  not  operate  a  novation  of  the  debt,  so  as  to  discharge  a 
surety  to  the  original  obligation. — ^Torranob,  J. — Rogers  vs  Morris^  13  L.  C.  J., 
p.  20. 

13.  A  plea  to  an  action  on  an  account  for  goods  sold  and  delivered,  to  the 
effect  that  the  account  was  settled  by  note,  which  plea  was  supported  by  pro- 
ducing a  paper  charging  the  amount  due,  giving  credit  for  $10.00  cash,  and  follow- 
ed by  the  t^ords  *<  R^gl6  par  un  billet "  and  the  signature  of  the  Plaintiff,  and 
concluding  that  the  plaintiff's  action  be  dismissed,  is  bad. — ^Johnson,  J^^^Mereier 
vsBousquet,  5  R.  L.,  p.  352. 

14.  An  incorporation  under  the  statute  13th  and  14th  Vict.,  ch.  28,  com. 
menced  on  the  22od  July,  1854  and  completed  on  the  24th  February,  1855,  was 
legal.  Promissory  notes  granted  by  a  company  so  incorporated,  during  the  pe- 
riod between  July  1854  and  Februaiy  1855,  for  goods  sold  and  delivered  by  the 
Plaintiffs  and  renewed  by  notes  ot  the  company  after  the  completion  of  the  in- 
corporation (the  old  notes  being  surrendered  and  given  up  to  the  company)  were, 
together  with  the  original  debt  for  the  goods,  novated  and  paid.    In  the  absence 
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of  iraad,  in  effecting  the  exchange  of  notes  as  ahove,  the  shareholders  who  paid 
up  their  stock  in  full,  and  caused  the  fact  to  be  duly  registered,  were  free  from 
all  liability  to  pay  said  notes,  or  the  original  price  of  said  goods. — Q.  B. — Brewster 
A  Chapmarif  19  L.  C.  J.,  p.  301. 

15.  L'aoceptation  de  billets  promissoires  par  le  cr§ancier,  n'opere  pas  nota- 
tion de  sa  cr6ance  stabile  par  jugement  -,  mais  il  doit  remettre  les  billets  qu'il  a 
acoept^s  avant  de  faire  ez^cuter  son  jugement,  et  donner  credit  au  d^fendeur,  en 
deduction  de  sa  cr6anoe  en  capital,  int^rets  et  frais,  en  yertu  du  dit  jugement,  an 
montant  des  billets  pay6s  et  de  ceux  que,  quoique  non  pay6s,  le  demandeur,  poor 
quelque  cause  que  ce  soit,  ne  pent  produire. — Q.  B. — Dawson  is  Desfoss4sj  6  R 
L.,  p.  334. 

16.  Le  fait  du  propriStaire,  d'avoir  re^u  plusieurs  termes  de  loyer  du  sous- 
locataire,  n'a  pas  Feffet  d'op6rer  novation  et  de  d^charger  le  principal  locataire. 
— DoRiON,  J. — Boyer  vs  Mclver^  21  L.  C.  J.,  p.  160. 

17.  In  an  action  on  an  obligittion,  the  defendant  pleaded  that  he  had  given 
the  plaintiff,  two  promissory  notes  for  £60  each,  in  deduction  of  the  amount  due, 
which  he  had  paid  them,  and  also,  another  note  for  £60,  which  was  still  in  the 
plaintifi's  hand.  The  plaintiff  answered  that  the  amount  of  the  first  notes  had 
been  received,  and  that  the  two  last  notes  were  given  on  an  agreement,  that  the 
defendant  should  pay  twelve  per  cent  interest  on  the  obligation.— ^(sZd^  the 
amount  of  the  second  note  must  be  deducted  from  the  amount  of  the  principal 
and  interest,  at  six  per  cent,  and  the  third  note  did  not  operate  as  a  novation, 
and  must  be  given  back  to  defendant — Bbrthblot,  J — Beaudry  vs  Proulx,  10  L. 
C.  R.,  p.  236. 

18.  L'intervention  d'un  donateur,  cr^ancier  d'une  rente  viagdre  affeotantnn 
immeuble,  a  un  acte  de  vente  du  dit  immeuble  (acte  par  lequel  il  aurait  accepts 
le  paiement  des  int^r§ts  du  prix  de  vente,  k  la  place  des  articles  de  sa  vente)  n'o- 
p^re  pas  novation  de  sa  cr6ance. — Q.  B. — Bemier  is  Carrier,  4  Q.  L.  R.,  p.  46. 

19.  That  a  deed  of  composition,  being  an  act  of  liberality  towards  the  deb- 
tor, its  terms  must  be  strictly  complied  with  by  him.  So,  where  a  debtor  failed 
punctually  to  meet  the  instalments  of  his  composition  as  they  respectively  be- 
came due,  and  the  creditor  sued  for  the  full  amount  of  the  original  debt,  the  ac- 
tion was  maintained. — Torranoe,  J. — Ross  vs  Berirand,  9  L.  N.,  p.  314. 

20.  The  old  debt  revives  in  full,  if  the  composition  be  not  paid  — Torrance, 
J^^Rolland  vs  Seymour^  2  L.  N.,  p.  324. 

21.  Qu'un  billet  promissoire  donn6  en  reconnaissance  d'un  pr§t  d'argent  et 
au  moment  m§me  oCi  le  prdt  est  fait,  n'op6rant  pas  novation,  on  peut  poursuivre 
sur  le  prdt  aprds  Vaccomplissement  de  la  prescription  du  billet.-^TOART,  J. — Ro- 
hiiaille  vs  Din^haud,  6  Q.  L.  R.,  p.  238. 

22.  Where  a  bon  or  note  has  been  given  in  acknowledment  of  a  loan,  which 
loan  is  not  prescribed,  although  the  bon  is,  the  action  may  be  brought  on  the  loao, 
as  the  giving  of  the  bon  did  not  effect  novation.  The  bon,  however,  being  pres- 
cribed, cannot  serve  as  proof  of  the  claim,  which  must  be  established  by  other 
evidencc^TASCHBRBAU,  J. — McDonald  vs  Dillon,  6  L.  N.,  p.  291. — C.  R — 6  L.  N., 
p.  3S8. 

23.  Que  dea  billets  donnas  en  paiement  du  montant  d'un  jugement,  n'op^nt 
pas  novation,  mais  que  le  cr6ancier  doit  d6po6er,  avec  son  fiat,  les  billets  non 
pay§E,  avant  de  prendre  une  execution — Q.  B. — Dawson  is  Desfoss€s,  10  R.  L*., 
p.  12T* 
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24.  Que  le  r^glement  du  priz  de  marchandises  par  lettre  de  chaoge  ou 
billet  promissoire,  n'est  pas  un  paiementy  ni,  sans  oiroonstanoes  extraordinaires, 
une  novation  de  la  dette ^Casault,  J. — Oretnahieldt  vs  Duheau,  9  Q.  L.  R^p.  353. 

25.  A  judgment  creates  a  novation  of  the  original  debt,  and,  consequently, 
a  judgment  in  a  commercial  matter  for  over  $50,  cannot  be  proved  to  have  been 
paid  by  witness. — C.  R Dominion  Type  Co.  vs  Pacaudj  10  Q.  L.  R.,  p.  354. 

26.  Novation  does  not  take  place  where  the  second  obligation  is  only  to  be 
the  result  of  the  non-fulfilment  of  the  first,  and  its  conversion,  d  Hire  cPindemnitSy 
into  the  payment  of  a  sum  of  money — C.  R — Forgues  vs  Brosseau,  M.  L.  R.,  2 
S.  C,  p.  376. 

27.  Where  the  lessee  having  become  insolvent,  the  lessor  agrees  with  his 
assignee  to  accept  a  new  tenant,  there  is  such  a  novation  as  to  discharge  a  person 
who  was  surety  solidaire  with  and  for  the  original  lessee — C.  R. — Menard  va 
Oravelj  30  L.  C.  J.,  p.  275. 

28.  That  the  lessee's  transfer  to  K.  of  his  rights  and  obligations  under  the 
lease,  although  made  with  the  assent  and  concurrence  of  the  lessor,  and  although 
the  lessor  afterwards,  for  years,  dealt  with  K.  alone  and  transferred  the  rent  to 
a  third  party  as  being  due  by  E.,  did  not  effect  a  novation  of  the  lessee's 

liability  for  rent — ^McCord,  J OrSdit  Fonder  Franco-Canadien  va  Young,  9  Q. 

L.  R.,  p.  317. 

29.  Que  si  un  cr6ancier  accepte  de  son  debiteur,  en  rdglement  de  sa  cr6ance, 
une  lettre  de  change  accept^e  par  un  tiers  et  payable  &  vue,  et,  si,  au  lieu  d'in- 
sister  contre  ce  tiers  pour  le  paiement  imm6diat  de  cette  lettre  de  change,  11 
accepte  de  lui  un  billet  d  6ch6ance  post^rieure,  il  y  a  novation  de  cette  cr^ance, 
et  que,  dans  ce  cas,  ce  debiteur  originaire  est  d6charge  de  Tobligation  de  payer 
cette  cr^ance,  si  le  d6biteur  de  la  lettre  de  change  vient  &  faillir  avant  le  paie- 
ment—Q.  B— O'Brien  tk  Semple,  15  R.  L.,  p.  164,  M.  L.  R.,  3  Q.  B.,  p.  55,  31 
L.  C.  J.,  p.  123. 

30.  See  also  case  noted  at  C.  C,  1961.--Q.  B — Shaw  is  Lloyd,  13  Q.  L.  R., 
p.  125. 

See  also  cases  noted  at  C.  G.  1171. 

1170.  Novation  can  be  efTected  only  between  persons  capable  of 
contracting. — f  L.  3,  De  Tiovdt.  et  deleg ;  L.  20,  §  1,  eod.  tit;  Pothier, 
590,  591,  592 ;  Domat,  liv.  4,  tit  3,  sec.  2,  n.  1 ;  C.  N.,  1272.    [I  103.] 

1171»  Novation  is  not  presumed.  The  intention  to  effect  it  must 
be  evident. — f  L.  2,  De  novat.  et  deleg ;  Domat,  liv.  4,  tit.  3,  sec.  1, 
n.  1 ;  Pothier,  594 ;  C.  N.,  1273.     [I.  103.] 

DECISIONS: — 1.  Where  there  is  no  express  mention  of  novation  in  a  deed, 
the  right  of  the  creditor  to  sue  upon  the  original  claim,  if  he  sees  fit,  remains. — 
C.  K^Macfarlane  va  Potion,  1  L.  C.  R.,  p.  250. 

2.  The  holder  of  a  promissory  note  to  order,  under  protest,  who  has  received 
an  account  from  the  maker  and  another  note  at  three  months,  retaining  the  first 
note  as  security  for  the  second,  does  not  lose  his  recourse  ag&iust  the  endorsers 
of  the  first  note,  who  have  given  their  assent  to  the  transaction,  notwithstanding 
the  insolvency  of  the  maker  of  the  first  note. — Q.  B. — Woodbury  &  Garth,  9  L., 
C.  R.,p.438.* 
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3.  Que  la  d^livranoe  par  un  d6biteur  k  son  or^ancier  du  billet  promissoire 
d'un  tiers  en  paiement  d'une  dette,  n'op^re  pas  novation  k  moins  que  Pintention 
du  cr6ancier  qu'il  y  ait  novation  ne  soit  express6ment  et  clairement  exprim6e.— 
QkboVj  J, — Lagereux  vs  Jonccts,  13  Q.  L.  R.,  p.  268. 

See  also  cases  noted  at  C.  C.  1169. 

1172.  Novation  by  the  substitution  of  a  new  debtor  may  be 
eflfected  without  the  concurrence  of  the  former  one. — C!od.,  L.  I,  De 
novat,  et  deleg;  /"  L.  8,  §  5,  De  novation;  Pothier,  598  ;  Domat,  liv 
4,  tit.  3,  sec.  1,  n.  2 ;  0.  N.,  1274.     [I.  103.] 

1178*  The  delegation  by  which  a  debtor  gives  to  his  creditor  a 
new  debtor  who  obliges  himself  toward  the  creditor  does  not  effect 
novation,  unless  it  is  evident  that  the  creditor,  intends  to  discharge 
the  debtor  who  makes  the  delegation.— jf  L.  11,  De  novation  et  dele- 
gation ;  Pothier,  600,  603 ;  Domat.  loc.  cit ;  C.  N.,  1275.     [I.  105.] 

DECISIONS  : — 1*  The  stipulation  that  a  person  shall  pay  a  debt  to  a  third 
party  becomes  a  perfect  delegation  by  the  registration  at  length  of  the  deed 
containing  the  same. — Q.  B. — Patenaude  d;  L€rigSf  7  L.  C.  R.,  p.  66. 

2.'  Pour  rendre  une  ddl^gation  parfaite,  il  suffit  que  la  volont^  du  cr6ancier 
d'aocepter  le  nouveau  d6biteur  au  lieu  et  place  de  Pancien,  apparaisse  de  quelque 
manidre,  soit  par  quelque  acte  ou  autrement.  Bes  paiements  ant6rieurs,  faits 
par  le  d6legu6  en  son  propre  nom  et  k  son  propre  acquit  et  ainsi  accepts  etre^as 
par  le  creancieri  constituent  une  acceptation  suffisante  de  la  delegation.  Le  d^ 
biteur  en  vertu  d'une  telle  delegation  ne  peut  en  dtre  liber6  sans  le  consentement 
du  cr^ancier. — Smith,  J — Poirier  vs  Lacroix,  6  L.  C.  J.,  p.  302. 

3.  A.  intervened  in  a  deed  and  agreed  to  pay  a  debt  due  to  B.^  not  a  party 
to  the  document.  B.  brings  his  action  for  the  amount  against  A.,  without  preyious 
acceptance  of  the  delegation.— JTe/d,  that  B.  had  no  right  of  action — Q.  B. — 
Proulx  S  Dorion,  1  R.  C,  p.  476. 

4.  That  a  delegation  of  payment  contained  in  a  registered  deed  of  sale  of 
real  property,  unaccepted  by  the  creditor,  is  no  bar  to  an  action  by  the  creditor 
who  has  created  such  delegation  against  his  debtor. — Borion,  J. — MaUetU  S 
ITucfon,  22  L.C.  J.,  p.  101. 

5.  Where  a  tiers-ditenteur  of  real  estate  has,  by  his  deed  of  purchase  of  the 
same,  made  himself  personally  liable  for  the  hypothecary  claim  created  by  his 
auieura,  the  institution  of  the  action  by  the  hypothecary  creditor  against  suoh 
tiers-dStenteur  is  an  acceptance  of  the  delegation  of  payment  made  in  the  deed 
of  purchase  of  said  iiers-d4tenteur  — Rainyillb,  J. — Drummond  va  Holland^  23  L. 
C.  J.,  p.  240. 

6.  Qu'une  delegation  du  paiement,  dans  un  acte  de  vente,  n'dte  pas  au 
vendeur  le  droit  de  recevoir  le  prix  de  sa  propriete  et  d'en  donner  quittance  4 
Faoquereur,  tant  qu'elle  n'est  pas  acceptee  par  le  tiers  en  favour  de  qui  elle  est 
faite,  ou  par  une  personne  duement  autorisee  k  le  faire  pour  lui. — Q.  B.^ — OSHn- 
LajoU  is  Desaulniers,  2  Q.  B.  R ,  p.  241 ^C.  R.--7  Q.  L.  R.,  p.  272. 

7.  The  acceptance  by  the  hypothecary  creditor  of  a  delegation  of  payment, 
contained  in  the  deed  of  sale  of  the  hypothecated  immoveable,  is  a  matter  of 
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ooDBent  merely  between  the  creditor  and  purohaser^and  may  be  proved  by  show- 
ing that  both  purchaser  and  creditor  acknowledged  and  accepted  the  relation  of 
debtor  and  creditor. — C.  R — Trust  &  Loan  Company  vs  Oueriinj  3  L.  N.,  p.  382. 

8.  The  mere  acceptance  of  a  delegation  of  payment  does  not  create  a  nova- 
tion of  the  original  debt — C.  R — Ouimei  vs  Choqueif  25  L.  C.  J.,  p.  223. 

9.  Qu'ane  simple  indication  de  paiement  ou  la  d61^gation  d'un  nouveau 
d6biteiir  n'engendre  aucmi  lien  entre  lui  et  le  cr^ancier  d6I6gataire  tant  que  ce 
dernier  n'a  pas  accepts  le  d61^gu^. — ^Qu'il  n'est  pas  n6cessaire  que  Pacceptation 
8oit  ezpresse,  si  ce  n'est  i  regard  des  tiers ;  mais  que  pour  lier  le  d6l6gu6  &  la 
partie  k  qui  la  d616gation  est  faite,  Pacceptation  peut  s'inflrer  des  circonstances. 

Que  Penr^gistrement  par  les  parties  k  un  acte  contenant  une  d61^gation  non 

accepts,  n'^uivaut  pas  k  une  acceptation  de  la  d616gation. — Q.  B. — SociitS  Per- 
manente  de  Construction  Jaeques-Cartier  ds  Robinson,  1  Q.  B.  R,  p.  32,  4  L.  N., 
p.  39. 

10.  Que  Pindication  du  paiement  faite  par  deux  vendeurS|  dont  un  seul  est 
le  d6biteur  de  Pindiqu^,  ne  peut  Hre  r6voqu6e  que  par  les  deux  stipulants,  et  que 
la  vente  faite  par  Pacqu6reur,  avant  Pacceptation  par  Pindiqu^,  k  celui  des  deux 
qui  6tait  le  d6biteur  de  Pindiqu6,  n'op^re  ni  revocation  ni  confusion. — ^Que  Pac- 
ceptation de  Pindication  de  paiement  peut  §tre  tacite,  c'est-^-dire,  s*exprimer  par 
des  £ut8  aussi  bien  que  par  des  paroles.  (C.  C.  1029.) — C.  R — Dostdter  &  Vupont, 
8  Q.  L.  R,  p.  365. 

11.  That  the  lessee's  transfer  to  K.  of  his  rights  and  obligations  under  the 
lease,  although  made  with  the  assent  and  concurrence  of  the  lessor,  and  although 
the  lessor  afterwards,  for  years,  dealt  with  K.  alone,  and  transferred  the  rent  to  a 
third  party  as  being  due  by  K.,  did  not  effect  a  novation  of  the  lessee's  obligation 
to  pay  the  rent. — ^McCord,  J. — Cr^it  Fonder  FrancO'Canadien  vs  Young,  9  Q.  L. 
R,  p.  317. 

12.  Que  les  stipulations  que  le  cessionnaire  pourra  retirer  la  dette  transpor- 
t6e  eomtne  garantie  collatSrdle  et  que  celle-ci  est  c^^e  et  abandonn^e  avec  tous 
les  droits,  actions,  privileges  et  hypoth^ques  du  c6dant,  qui  promet  la  foumir  et 
faire  valoir,  opdrent  une  delegation  complete  de  la  dette  en  favour  du  cession- 
naire.— ^C.  R. — Leonard  vs  St,  Armando  13  Q.  L.  R.,  p.  317. 

13.  Que  si  uncreancier  accepte  de  soo  debiteur,  en  reglementdesacreance, 
une  lettre  de  change  acceptee  par  un  tiers  et  payable  k  vue,  et,  si,  au  lieu  d'in- 
sister  contre  ce  tiers  pour  le  paiement  immediat  de  cette  lettre  de  change,  il 
aocepte  de  lui  un  billet  k  echeance  posterieure,  il  y  a  novation  de  cette  creance, 
et  que,  dans  ce  cas,  le  debiteur  origioaire  est  deoharge  de  Pobligation  de  payer 

cette  creance  si  le  debiteur  de  la  lettre  vient  k  faillir  avant  le  paiement. — ^Q.  B. 

O'Brien  is  Semphy  15  R  L.,  p.  164,  M.  L.  R,  3  Q.  B.,  p.  55,  31  L.  C.  J.,  p.  123. 

See  also  cases  noted  at  C.  C.  1029  and  1 174. 


1174.  The  simple  indication  by  the  debtor  of  a  person  who  is 
to  pay  in  his  place,  or  the  simple  indication  by  the  creditor  of  a  per- 
son who  is  to  receive  in  his  place,  or  the  transfer  of  a  debt  with  or 
i^thout  the  acceptance  of  the  debtor,  does  not  effect  novation.—^  L. 
20,  21,  25,  De  ncxoat  et  ddeg, ;  Pothier,  Ohlig,,  605  ;  Vente^  551,  553  ; 
7  TouUier,  274 ;  3  Zacharise,  p.  448,  note  15  ;  C.  N.,  1277.  [I.  105.] 
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DECISIONS  : — An  action  by  ihe  party  indicated  in  a  deed  of  sale  as  the  per- 
son to  whom  the  jTTta?  de  vente  of  an  immoveable  shall  be  paid,  will  be  dismissed 
upon  plea  of  compensation  by  the  Defendant  as  holder  of  notes  previously 
made  by  the  vendor,  the  indication  de  paiemeni  not  having  been  accepted  by  the 
plaintiff  and  the  registration  of  the  deed  by  the  plaintiff  does  not  affect  the 
defendant's  rights  in  such  case ^Badglbt,  J. — Secwer  vs  Nye,  8  L.  C.  R.,  p.  221. 

2.  On  ne  pent  maintenir  une  action  sur  une  indication  de  paiement  qui  n'a 
pas  6t6  accept^e. — C.  R — Lain€  va  Toulouse,  3  R.  L.,  p.  445. 

3.  A  diUgaiion  imparfaite  in  a  deed  of  sale  b  not  a  personal  undertaking 

on  the  part  of  the  purchaser  to  pay  the  amount  so  delegated. — Badolbt,  J 

Duhuc  vs  Charon,  9  L.  C.  J.,  p.  79. 

4.  La  stipulation  faite  dans  un  acte  de  vente  par  l'acqu6reur  qu'il  paiera  k 
Tacquit  du  vendeur  avec  la  reserve  de  d6guerpir  et  de  d^laisser  la  propri6t6 
acquise  par  lui  au  cas  oCl  il  jugerait  k  propos  ou  k  son  avantage  de  le  faire,  ne  le 
rend  pas  responsable  personnellement  au  paiement  de  la  dette,  quoique  cette 
indication  ait  6t6  ensuite  accept^e  par  le  cr^ancier  et  siguifi^e  a  Pacqu^reur^— 

0.  IL^SociiU  Permanente  de  Construction  de  Montreal  vs  Larose,  17  L.C.  J.,  p.  87. 

5.  The  vendor  of  real  property  has  a  right  to  sue  the  purchaser  for  the  price, 
notwithstanding  that  by  the  deed  of  sale  the  payment  of  such  price  was  delegated 
in  favor  of  a  third  party,  so  long  as  the  delegation  be  not  accepted — Dobion,  J. — 
Malleite  vs  Hudon,  21  L.  C.  J.,  p.  199,  22  L.  C.  J.,  p.  101. 

6.  A  clause  in  a  deed  of  sale  providing  that  the  purchaser  shall  pay  all  hypo- 
thecary creditors,  is  not  equivalent  to  an  indication  de  paiement. — C.  R, — Boy  vs 
Dion,  4  Q.  L.,  R.,  p.  245. 

7.  Que  dans  une  action  pour  r6siliation  d'un  acte  de  vente  pour  fraude, 
dans  lequel  le  vendeur  aurait  charge  i'acquSreur  de  payer  k  un  tiers  une  somme 
y  mentionn6e,  sans  qu'il  apparaissCi  par  la  declaration,  que  I'indication  de  paie- 
ment de  la  somme  ait  6t6  accept6e  par  le  tiers,  il  n'est  pas  n^cessaire  de  mettre 
en  cause  ce  tiers  indiqu6. — ^Mathibu,  J — Ethier  vs  Paqueite,  12  R.  L.,  p.  184. 

1175.  A  creditor  who  has  discharged  his  debtor  by  whom 
delegation  has  been  made,  has  no  remedy  against  such  debtor,  if  the 
person  delegated  become  insolvent,  unless  there  is  a  special  reserve  of 
the  remedy. — Cod.,  L.  3,  De  novat  et  ddegai. ;  ff  L.  30,  eod.  tit. ;  Po- 
thier,  604;  Domat,  liv.  4,  tit.  4,  sec.  1,  n.  8;  C.  N.,  1276.  [I.  105.] 

1176*  The  privileges  and  hypothecs  which  attach  to  an  ancient 
debt  do  not  pekss  to  the  one  which  is  substituted  for  it,  unless  the 
creditor  has  expressly  reserved  them. — ff  L.  18,  De  novat.  et  ddeg. ;  L. 
12,  §  5,  Qvbi  potior  in  pigrwre ;  Pothier,  599 ;  Domat,  liv.  4,  tit  4,  sec. 

1,  n.  8,  tit.  3,  s.  1,  n.  6  ;  C.  N.,  1278.  [I.  105.] 

1177.  When  novation  is  effected  by  the  substitution  of  a  new 
debtor,  the  original  privileges  and  hypothecs  cannot  be  transferred 
to  the  property  of  the  new  debtor ;  nor  can  they,  without  the  con- 
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currence  of  the  former  debtor,  be  reserved  upon  the  property  of  the 
latter.— jf  L.  30,  eod,  tit ;  Pothier  599  ;  Domat,  loc.  cit.  auprd ;  C.  N., 
1279.  [I.  105.] 

IITS.  When  novation  is  eftected  between  the  creditor  and  one 
of  joint  and  several  debtors,  the  privileges  and  hypothecs  which 
attach  to  the  ancient  debt  can  be  reserved  only  upon  the  property  of 
the  codebtor  who  contracts  the  new  debt. — Pothier,  599  ;  C.  N.,  1280. 
[1. 105.] 

11T9*  Joint  and  several  debtors  are  discharged  by  novation 
effect-ed  between  the  creditor  and  one  of  the  codebtors. 

Novation  effected  with  respect  to  the  principal  debtor  discharges 
his  sureties. 

Nevertheless,  if  the  creditor  have  stipulated  in  the  first  case,  for 
the  accession  of  the  codebtors,  and  in  the  second,  for  that  of  the 
sureties,  the  ancient  debt  subsists  if  the  codebtors  or  the  sureties 
refuse  to  accede  to  the  new  contract. — Cod.,  L.  4,  De  fid^ussor  et 
mandator ;  Pothier,  599  ;  C.  N.,  1281.  [I.  105.] 

DECISION  : — A  settlement  of  accounts  between  the  creditor  and  the  prin- 
cipal debtor,  and  the  taking  by  the  creditor  of  a  note  payable  on  demand  for  the 
balance  due  by  the  debtor,  does  not  operate  a  novation  of  the  debt,  so  as  to  dis- 
charge a  surety  to  the  original  obligation — ^Torrance,  J. — Rogers  vs  MorrU,  13 
L.  C.  J.,  p.  20. 

IISO*  The  debtor  consenting  to  be  delegated  cannot  oppose  to 
his  new  creditor  the  exceptions  which  he  might  have  set  up  against 
the  party  delegating  him  although  at  the  time  of  the  delegation  he 
were  ignorant  of  such  exceptions. 

The  foregoing  rule  does  not  apply  if  at  the  time  of  the  delegation 
nothing  be  due  to  the  new  creditor,  and  is  without  prejudice  to  the 
recourse  of  the  debtor  delegated  against  the  party  delegating  him. — 
jf  L  12,  L.  19,  De  novat  et  delegat. ;  Pothier,  602  ;  3  MaJeville  on  art. 
1281.  p.  99.  [I.  105  to  107.] 

DECISION : — This  article  was  considered  and  discussed  by  the  Supreme 
Court  in  the  case  of— Suprbmb  Court — Windsor  Hotel  Co.  &  Cross,  12  S.  C.  R., 
p.  625. 

SECTION   IV. — OF   RELEASE. 

IISI.  The  release  of  an  obligation  may  be  made  either  expressly 
or  tacitly  by  persons  legally  capable  of  alienating. 

It  is  made  tacitly  when  the  creditor  voluntarily  surrenders  to 
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his  debtor  the  original  title  of  the  obligation,  unless  there  is  proof  of 
a  contrary  intention.— Jf  L.  2,  §  1,  Depactia  ;  Pothier,  572  or  608,  609, 
619,  847;  C.  N.,  1282.  [I.  107.] 

DECISIONS: — i.  In  a  contract  in  the  nature  of  a  remise  the  consideration 
need  not  he  expressed  and  with  respect  to  such  contracts  the  formalities  required 
hy  law  in  relation  to  donations  are  not  necessary  d  peine  de  nutlt/^— Mbbkdith, 
J. — Robertson  vs  Jones,  8  L.  C.  R.,  p.  364. 

2.  La  remise  d*un  hillet  promissoire  au  d^hiteur  n*6tablit  qu'une  pr§8omp- 
tion  de  paiement,  pr§somption  qui  pent  ^tre  d^truite  par  une  preuve  contraire. 
LorsquMl  s'agit  d*une  affaire  commerciale,  cette  preuve  pent  Hre  faite  par 
t^moins.— Q.  B.^Grenier  vs  Pothier,  3  Q.  L.  R.,  p.  377, 1  L.  N.  p.  33. 

11S2*  The  surrender  of  a  thing  given  in  pledge  does  not  create 
a  presumption  of  the  release  of  the  debt  for  which  it  was  pledged. — 
ff  L.  3,  De  pactin ;  Cod.,  L.  2,  De  remissione  pignorls ;  Pothier,  610  ; 
a  N.,  1286.     [1.  107.] 

11S3*  The  surrender  of  the  original  title  of  an  obligation  to 
one  of  joint  and  several  debtors  is  available  in  favor  of  his  codebtors. 
— ff  Arg.  ex  lege  2,  De  dtvobus  reis  conatituendis ;  Pothier,  608,  616  ; 
C.  N.,  1284.  [L  107.] 

llj^4*  An  express  release  granted  in  favor  of  one  of  joint  and 
several  debtors  <loes  not  discharge  the  others ;  but  the  creditors  must 
deduct  from  the  debt  the  share  of  him  whom  he  has  released.— -jf  L. 
16,  De  acceptUat ;  L.  34.  §  11,  De  solut.  et  llheraf ;  Pothier,  275,  556, 
617,  621  ;  C.  N.,  1285.     [I.  107.] 

ll^^S.  An  express  n^Jease  granted  to  the  principal  debtor  dis- 
charges his  suretiV's. 

If  grante<l  to  the  surety,  it  does  not  di.scharge  the  principal  deb- 
tor. 

If  granted  to  one  of  several  sureties  it  does  not  discharge  the 
others,  except  in  cases  in  which  the  latter  would  have  a  recourse  upon 
the  one  released  and  to  the  extent  of  such  recourse. — ffh.  60,  68,  §  2, 
De  jidej WHHO)'  et  nuindat. ;  f  L.  23,  De  pactis]  Pothier,  616,  617;  4 
Marcade,  pp.  611,  612  ;  C.  N.,  1287.     [1. 107.] 

DECISION  : — Que  dans  le  cas  de  d6charge  et  composition  entre  un  d^biteur 
et  ses  creanciers,  lorsque  Tacto  a  lieu,  non  pas  k  la  raison  de  Pintention  des  or§- 
anciers,  de  donner  au  debiteur  le  montant  de  ses  cr^ances,  mais  parcequils  ne 
peuvent  pas  avoir  plus,  la  dette  naturelle  continuant  k  exister,  la  caution  soli- 
daire  p'e^t  pas  d6chargee — C.  R. — Leclaire  vs  Forest,  M.-L.  R.,  1  S.  C,  p.  113. 
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11S6.  [That  which  the  creditor  receives  from  a  surety  as  a  con- 
sideration for  releasing  him  from  his  suretyship  is  not  imputed  in 
discharge  of  the  principal  debtor,  or  of  the  other  sureties,  except  as 
regards  the  latter,  in  cases  in  which  they  have  a  recourse  upon  the 
one  released,  and  to  the  extent  of  such  recourse.]— Jf  L.  15  §  1,  De. 
fid.  et  mand. ;  Pothier,  617,  618  and  Dumoulin  cited  by  him  ;  0.  N., 
1288.    p.  109.] 

SECTION   V. — OF  COMPENSATION. 

1197.  When  two  persons  are  mutually  debtor  and  creditor  of 
each  other,  both  debts  are  extinguished  by  compensation  which  takes 
place  between  them  in  the  cases  and  manner  hereinafter  declared. — 
ff  L.  1,  2,  3,  De  corrvpensatione ;  Pothier,  623;  Domat,  liv.  4,  tit.  2, 
sec.  1,  nn.  1  et  seq.;  C.  N.,  1289.    [I.  109.] 

DECISIONS  : — 1  A  partner  has  no  right  to  dispose  of  partnership  property 
for  his  private  benefit ;  the  agreement  pleaded  was  illegal  and  null. — ^Tasohbbbau, 
J^^Poston  v$  Waiters,  1  R.  C,  p.  245. 

2.  The  defendant  bought  wood  fiom  one  of  the  partners  in  a  firm,  in  ignor* 
ance  of  the  existence  of  the  partnership.  This  partner  owed  him  money,  but 
the  wood  was  the  property  of  the  partnership. — Held,  that  the  defendant  could 
nbt  set  off  the  amount  of  his  purchase  against  the  debt  due  him  by  the  partner 
from  whom  he  bought,  although  .the  latter  managed  the  affairs  of  the  partner- 
ship.—Q.  B.— i?oWan<«  d:  Saint  Denis,  2  L.  C.  L.  J.  p.  1  lu. 

ll^S.  Compensation  takes  place  by  the  sole  operation  of  law 
between  debts  which  are  equally  liquidated  and  demandable  and  have 
each  for  object  a  sum  of  money  or  a  certain  quantity  of  indeterminate 
things  of  the  same  kind  and  quality. 

So  soon  as  the  debts  exist  simultaneously  they  are  mutually  ex- 
tinguished in  so  far  as  their  respective  amounts  correspond.— -jf  L.  10, 
11,  12,  7,  22,  De  compenaationibus ;  ffh.  7,  De  solutionibus ;  Gout,  de 
Paris,  art.  105  ;  Domat,  liv.  4,  tit.  2,  sec.  1,  nn.  3,  4  ;  Ibid.,  liv.  4,  tit.  2, 
sec.  2,  nn.  2,  4 ;  Pothier,  538,  624,  626,  627,  628,  635,  637,  638  ;  C.  N., 
1290,  1291.     [I.  109.] 

DECISIONS  : — 1.  Upon  a  note  not  payable  to  order,  but  assigned  by  a 
notarial  acie  at  a  time  when  a  much  larger  sum  than  the  amount  of  the  note  was 
due  and  owing  by  the  payee  to  the  maker,  an  action  cannot  be  supported,  for  at 
the  time  of  the  assignment  both  claims  were  mutually  compensated. — K.  B. — 
Gibsone  vs  Lee,  1  R.  de  L.,  p.  347. 

2.  A  debt  due  by  an  auctioneer  to  the  purchaser  at  auction,  who  knows 
that  the  seller  is  an  agent  for  another  and  not  the  principal,  cannot  be  set  off  in 
the  way  of  compensation  against  the  price  of  the  goods  so  bought. — ^E.  B. — Bex 
vs  Melmn,  2  R.  de  L.,  p.  76. 

3.  One  judgment  may  be  set-oft  against  another  by  a  compensation,  and  by 
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an  opposition  afin  cPannuler,  for  payment^  pro  ianio, — K.  B  — Froste  v»  Egsan^  3 
R.  de  L.,  p.  475- 

4.  A  debt  need  not  be  absolutely  claire  et  liquide  to  be  set  up  in  compensa- 
tion against  a  debt  certain,  provided  it  be  easily  proved;  consequently,  an 
account  for  goods  sold  and  delivered  may  be  opposed  to  a  debt  due  under  a 
notarial  instrument — Q.  B. — ffall  db  Beaudet,  6  L.  C.  R.,  p.  75. 

5.  In  an  action  upon  a  notarial  obligation  the  defendant  will  not  be  allowed 
to  set  up  unliquidated  damages  by  way  of  set  off  or  compensation.— C.  R. — Chap- 
delaine  vs  MorrUofij  6  L.  C.  R.,  p.  491. 

6.  In  an  action  on  a  promissory  note  a  plea  setting  forth  that,  at  the  time 
the  note  became  due,  the  plaintiffs  had  in  their  possession  goods  belonging  to  the 
defendants  of  the  value  of  the  note  and  that  the  debt  was  therefore  compensated, 
is  bad,  and  that  the  value  of  goods  or  merchandise  cannot  be  pleaded  in  com- 
pensation to  a  demand  for  a  sum  of  money. — ^Tasohbrbau,  J. — Ryan  vs  HunU  10 
L.  C.  R.,  p.  474. 

7.  In  an  action  brought  by  the  heir  of  a  deceased  insolvent  debtor  to  recover  a 
debt  contracted  with  his  executors,  a  debt  due  by  the  deceased  to  the  defendant 
may  be  pleaded  in  compensation.— Stuart,  J. — Moss  vs  Brown^  12  L.C.R.,p.  202. 

8.  Compensation  of  a  debt  claire  et  liquide  cannot  be  admitted  against  a 
demande  for  damages  not  yet  established  at  the  time  of  the  fyling  of  the  plead- 
ings.—Tasohbrbau,  J. — Jordison  vs  Mc Adams,  13  L.  C.  H.,  p.  229. 

9.  An  account  for  board,  where  the  debt  is  easily  proved,  is  a  debt  elaire  et 
liquide,  and  such  as  may  be  offered  in  compensation  to  a  debt  under  an  obliga- 
tion.— C.  R. — De^'ardins  vs  Tassi,  2  L.  C.  L.  J.,  p.  88. 

10.  To  an  action  on  a  note,  Thomas,  one  of  the  endorsers,  pleaded  payment. 
It  appeared  that  he  hacl  furnbhed  the  plaintiff  with  groceries,  the  accounts  for 
which  were  stated  in  the  pass  book  to  have  been  ''  settled,"  but  it  did  not  appear 
that  any  money  passed.  The  plaintiff  having  given  unsatisfactory  replies  when 
examined  as  to  his  payments  it  was  held  that  the  price  of  the  goods  must  be 
deducted  from  the  note. — Q.  B. — Angers  &  Ermatinger,  2  L.  C.  L.  J.,  p.  158. 

11.  Par  suite  d'un  jugcment  de  separation  de  corps  et  de  biens,  sur  la  con- 
testation des  droits  et  reprises  matrimoni^les  de  la  femme,  elle  devra  rembourser 
a  son  mari  ou  a  ses  creanciers  le  montant  des  dettes  par  lui  acquitt^es  sur  an 
propre  de  sa  femme,  et  compensation  aura  lieu  d'autant  quant  a  ses  reprises 
matrimoniales Monk,  J. — Leduc  vs  Foriier,  7  L.  C.  J.,  p.  275. 

12.  Compensation  does  not  take  place  j^Z^Tk)  yure  of  the  debt  due  (unpaid 
stock)  by  the  shareholder  in  the  Montreal  and  Bytown  Railway  Company,  incor- 
pomted  by  14  and  15  Vict.,  cap.  51,  to  a  judgment  creditor  of  the  company,  with 
a  debt  due  by  the  company  to  the  shareholder  for  arrears  of  salary  as  president 
of  the  company  where  the  first  mentioned  debt  is  for  stock  not  paid  up  and 
where  no  calls  have  been  made  by  the  company  on  such  unpaid  stock— Privt 

CouNcii Ryland  <k  Delisle,  14  L.  C.  J.,  p.  12,  3  P.  C.  App.,  p.  17.— Q.  B^-12  L.  a 

J.,  p.  29. 

13.  The  defendant  in  an  action  on  a  promissory  note  pleaded  in  compensa- 
tion  a  debt  alleged  to  be  due  by  the  plaintiff  (but  not  evidenced  by  any  proof  in 
writing),  being  part  of  a  sum  of  money  borrowed  from  the  plaintiff  by  a  third 
party,  the  transfer  of  which  debt  to  defendant  had  been  signified  on  plainUfi 

after  the  institution  of  the  action Held:  that  such  debt  was  not  [equally  elaire 

et  liquide  under  C.  C.   1188  and  could  not  be  pleaded  in  compensation  to  an 
lotion  on  a  note. — Maokat,  J Parsons  vs  Graham,  15  L.  C.  J.,  p.  41. 
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14.  Damages  given  for  illegal  and  unwarranted  attachmeoty  sautie-arrH,  may 
be  compensated  by  debt  due  upon  which  saisiearrSt  issued  — ^C.  R. — Belleish  vs 
Lyman,  1 5  L.  C.  J.,  p.  305. 

15.  Une  dette  due  au  d^fendeur  par  une  80ci6t6  dont  le  demandeur  faisait 
partie  ne  pent  pas  §tre  offerte  en  compensation  de  la  or^ance  personnelle  du 
demandeur. — Bat,  J. — Batten  vs  Desharats^  M.  C.  R.,  p.  5. 

16.  An  auctioneer  receiving  the  goods  of  an  insolvent  party,  cannot  offset  the 
proceeds  against  a  debt  due  to  himself,  but  is  liable  to  account  to  the  creditors 
of  the  insolvent  party.-  Day,  J — Fisher  vs  Drayeott.  M.  C.  R.,  p.  54. 

17.  La  compensation  n*a  lieu  qu'entre  des  dettes  ^galement  claires  et  liqui- 
dee.  Le  d6fendeur  rencontra  une  action  sur  ud  billet  promissoire,  en  offrant  en 
compensation  une  6gale  somme  qu'il  disait  lui  dtre  due  pour  sa  part  de  la  r6colte 
d*uneterre  dans  laquelle  les  parties  avaient  un  intSr^t  commun,  et  dont  le  de- 
mandeur refusait  de  lui  rend  re  compte.— ^ug6,  que  cette  dette  n^est  pas  ^gale- 
ment  claire  et  liquide — ^C.  R. — Perrault  vs  fferdman,  3  R.  L.,  p.  440. 

18.  Le  commer^ant  qui  revolt  une  consignation  'd'effets  a  le  droit  d'appli- 
quer  le  produit  dela  vente  de  ces  effets  en  deduction  d'un  compte  que  celui  qui 
a  consign^  luidevait. — ^Torranob,  J Stabb  vs  Lord,  5  R.  L.,  p.  181. 

19.  n  n'est  pas  n^cessaire  que  les  reclamations  alI6gu6es  en  compensation 
soient  claires  et  liquides,  mais  il  sufiSt  qu*elle3  soient  susceptibles  d'une  liquida- 
tion ais^e.— Johnson,  J. — Ross  vs  Brunet,  5  R.  L.,  p.  229. 

20.  A  party  acquiring  a  claim  under  the  circumstances  and  for  the  purpose 
mentioned  in  sec.  91  of  the  Insolvent  Act  of  1869,  cannot  oppose  said  claim  in 
compensation. — ^The  transfer  of  such  debt  is  null  and  void  as  against  the  insolvent's 
estate. — In  the  present  case  the  compensation  could  not  be  acquired  under  C.  C. 
1188  and  1196.— Bbaudrt,  J^^Riddell  vs  Eeay,  18  L.  C.  J.,  p.  130 

21.  Un  d^biteur  poursuivi  pour  le  montant  de  deux  billets  promissoires,  et 
qui  prouve  que  le  demandeur  lui  est  endett6  en  un  plus  fort  montant,  et  plaide 
compensation,  pourra  &ire  d^bouter  Paction  du  demandeur,  mdme  si  ce  dernier 
par  ses  r^pliques  alldgue  une  cr^ance,  autre  que  celle  pour  laquelle  il  a  poursuivi, 
suffisante  pour  compenser  la  cr6ance  du  d6fendeur,  outre  le  montant  de  Paction, 
et  prouve  cette  cr^ance. — Q.  B Gilbert  &  Lionais,  7  R.  L.,  p.  339. 

22.  The  right  to  compensate  an  amount  paid  in  error  or  without  legal  cause 
arises  the  moment  the  payment  is  made,  and  not  merely  at  the  date  of  the  action 
en  ripMtion  for  such  amount. — ^C.  R. — Brunelle  vs  Buckley,  19  L.  C.  J.,  p.  98. 

23.  That  a  dividend  payable  under  a  dividend  sheet,  under  the  Insolvent 
Act  of  1875,  cannot  be  retained  by  the  assignee  of  the  estate,  by  way  of  set-off  or 
compensation  against  a  debt  due  to  the  assignee  by  the  creditor  collocated,  as 
endorser  of  certain  notes  given  in  payment  of  a  sale  of  the  stock-in-trade  of  the 
insolvent  by  the  assignee  to  another  party. — Q.  B — Walker  &  Douire,  23  L.  C.  J., 
p.  317. 

24.  A  plea  of  compensation  by  damage,  to  an  action  for  a  liquidated  claim 
under  a  charter  party,  is  not  demurrable.— Johnson,  J — Bozzo  vs  Moffat,  4  L.  N., 
p.  61. 

25.  When  a  plea  of  compensation  was  set  up  in  answer  to  an  action  on  a 
cheque,  and  the  claims  on  which  compensation  was  asked  were  due  before  the 
cheque  was  given,  it  was  held  that  the  plea  was  bad — Torrance,  J. — Dorion  vs 
Dorian,  5  L.  N.,  p.  130 Q.  B.— 3  Q.  B.  R,  p.  389. 

26.  A  claim  of  unliquidated  damages  ex  delicto  (damages  caused  by  the 
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wrongful  issue  of  a  capias)  cannot  be  pleaded  in  compensation  to  an  action  for 
goods  sold. — Bbooks,  J-^^JLueke  vt  Wood,  6  L.  N.,  p.  98. 

27.  An  indebtedness  arising  out  of  alleged  joint  transactions  between  the 
defendant  and  a  deceased  person,  cannot  be  pleaded  in  compensation  to  an 
action  by  the  universal  legatee  of  the  latter  for  ^prix  de  vente,  but  monies  paid 
out  by  the  defendant  for  the  deceased,  to  the  use  of  the  defendant,  and  a  bill  for 
professional  services  rendered  to  deceaned,  can  be  so  pleaded — Tobrakcb,  J. — 
Martin  V8  Dansereauy  7  L.  N.,  p.  109. 

28.  Slander  may  be  pleaded  in  compensation  to  an  action  for  damages  for 
slander. — C.  R — Coutu  V9  Lefebwre,  7  L.  N.,  p  111. 

29.  Compensation  may  be  pleaded  between  a  claim  of  the  Crown  for  the 
price  of  land  sold  and  a  debt  due  by  the  Crown  for  salary. — ^Hathibu,  J. — Hon. 
Sir  A,  Campbell  vs  Judah,  7  L.  N.,  p.  147. 

30.  A  depositor,  who  is  also  a  shareholder  in  a  Bank  in  liquidation  and 
insolvent,  is  not  #•  ntitled  to  offer  the  amount  of  his  deposit  in  compensation  of 
calls  made  upon  his  stock  by  the  liquidators,  under  the  double  liability  clause.  (34 
Vict,  cap  5,  sec.  58.) — Papineau,  J. — Exchange  Bank  of  Canada  va  Burland,  8  1^ 
N.,  p.  18. 

31.  Que  la  compensation  doit  6tre  offerte  et  op^r6e  de  bonne  foi,  et  qu'un 
cr§ancier,  porteur  d*un  billet,  ne  pent  s'endetter  chez  le  fiedseur,  en  lui  laissant 
ignorer  qu'il  est  porteur  de  ce  billet,  pour  ensuite  Poffrir  en  compensation. — Raik- 
viLLB,  J. — Daoust  vs  Geoffrion,  12  R.  L.,  p.  401. 

32.  Que  le  d^biteur  d'une  soci6t6  en  nom  coUectif  pent,  aprds  la  dissolution! 
de  la  soci^t^,  opposer  k  une  demande  de  la  ci-devant  soci^t6,  en  compensatioo, 
une  cr^ance  qu41  a  contre  un  des  membres  de  la  soci6t6,  et  ce  pour  la  part  de  oe 
dernier. — Q.  B. — Qauthier  S  LacroiZj  12  R.  L.,  p.  508. 

33.  Qu'il  y  a  lieu  k  la  compensation  contre  une  Banque  insolvable,  si  lea 
deux  cr^ances  sont  devenues  ^chues  avant  I'ordre  de  mise  en  liquidation,  quoi- 
qu'aprds  la  suspension  des  paiements  de  la  banque. — Mathiect,  J. — Banque 
dEehange  du  Canada  vsSt  Amour,  13  R.  L.,  p.  443. 

34.  Qu'un  actionnaire  d'une  banque  qui  achdte  des  cr6ances  contre  la  banque, 
apr^s  la  suspension  de  paiement,  ne  peut  offrir  ses  cr6ances  en  compensation  du 
montant  des  versements  que  le  syndic  de  la  banque  lui  reclame,  en  vertu  de  la 
section  58  du  34  Vic,  cap.  5.— Q.  B.-^Gilman  S  Court,  13  R.  L.,  p.  619. 

35.  Que  le  cr^ancier  d'une  Banque  en  faillite  qui,aprds  la  date  de  la  mise  en 
liquidation,  per^oit  un  montant  de  certains  effets  de  commerce  qu'elle  avait 
mis  en  gage  pour  une  cr^ance  d^terminee,  ne  pourra  opposer  en  compensation, 
aprds  le  paiement  de  la  cr^ance  garantie  par  le  gage,  k  la  demande  des  liquida- 
teurs  de  la  banque,  une  cr^ance  ant^rieure  pour  laquelle  les  effets  de  commerce 
n'avaient  pas  et6  mis  en  gage — Mathibu,  J — Banque  d'Echange  du  Canada  vs 
Banque  d^Epargne  de  la  Cit6  et  du  District,  14  R.  L.,  p.  8. 

36.  Que  dans  un  acte  de  vente  oil  il  est  6nonce  que  le  vendeur,  ^s-qualit^  de 
syndic  k  une  faillite,  a  re9u  de  Tacheteur  le  prix  de  la  vente,  il  ne  peut  ensuite, 
St  cette  ^nonciation  a  et^  faite  faussement,  Stre  pr6tendu  que  le  dit  vendeur  4s- 
qualit^,  6tant  endette  personnellement  envers  lemandantde  I'acheteur,  il  y  aTait 
eu  compensation  pour  autant — ^Que,  dans  ce  cas,  Tacheteur  est  redevable  envers 
la  faillite  de  tout  le  prix  de  vente,  et  11  ne  peut  invoquer  que  le  paiement  r^el 
des  sommes  d'argent  qui  ont  6t6,  a  Pacquit  de  tel  prix  de  vente,  donnas  au  ven- 
deur, en  sa  dite  quality  de  syndic — Q.  B — Savoie  di  Rainvillt,  14  R.  L.,  p.  364. 
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37.  The  defendant  was  entitled  to  plead,  to  an  action  on  a  promissory  note^ 
that  the  plaintiff  was  under  an  obligation  to  deliver  to  him  a  note  for  a  larger 
amount  in  payment  of  goods  sold  and  delivered,  but  had  made  default,  and  to  ask 
that  the  note  sued  on  be  declared  compensated  by  so  much  of  what  was  due  by 
plaintiff C.  ^.-^Quintal  V9  Auhin,  M.  L.  R.,  1  8.  C,  pp.  140  &  397,  8  L.  N.,  p.  60* 

38.  Qu'une  cr6ance  resultant  de  doromages  ni  clairos  ni  liquides,  ne  pent 
dtre  offerte,  par  exception  p^remptoire,  en  compensation  k  une  action  d'un  ven- 
deur  r^clamant  la  valeur  d^un  prix  de  vente  d*un  immeuble  par  acte  authentique, 
alors  m^me  que  oes  dommages  resultent  de  la  violation  par  le  vendeur  des  condi. 
tions  du  dit  acte  de  vente. — Mathieu,  J — Oagnon  vs  Gaudryj  M.  L  K.,  1  S.  C, 
p.  348. 

39.  That  a  claim  for  damages  cannot  be  set  up  in  compensation  of  an  action 
in  revendication.  That  the  defendants  may  set  up,  by  way  of  incidental  cross 
demand,  to  an  action  in  revendication,  a  claim  for  damages,  if  both  claiiuF,  in 

revendication  and  for  damages,  arise  out  of  the  same  contract. — ^Tabchbrbau,  ») 

Loekie  vs  Mullm,  M.  L.  R.,  2  S.  C,  p.  262. 

40.  Where  drafts  and  notes  are  placed  with  a  Bank  by  a  debtor  of  the 
Bank,  not  as  collateral  security,  but  for  collection,  compensation  does  not  take 
place  until  the  Bank  has  received  the  amounts  collected  by  them  on  such  notes, 
and  in  the  present  case,  the  debtor  having  become  insolvent  before  any  amounts 
were  received  on  such  notes,  compensation  did  not  take  place  between  the 

amount  collected  by  the  Bank  and  the  debt  due  to  it. — Q.  B Exchange  Bank  of 

Canada  &  Canadian  Bank  of  Commerce,  M.  L.  R,  2  Q.  B.,  p.  476,  10  L.  N.,  p.  1 10. 
— ToBBANOB,  J.— M.  L.  R.,  1  S.  C,  p.  2*25. 

41.  Que  Ton  ne  pent  opposer  en  compensation  k  une  cr^ance  resultant  d'un 
acte  de  donation  entrevifs  pur  et  simple,  une  autre  creance  provenant  du  fait  que 
dans  une  communaut6  de  biens  qui  aurait  exists  entre  les  parties  etqui  aurait^t6 
dissoute  apr^  inventaire,  le  demandeur  sera  it  rest6  en  possession  des  biens  de  la 
communaut^;  aurait  m^me  vendu  k  son  profit  des  biens  lui  appartenant,  de  ma- 
ni^re  qu'il  se  trouve  dSbiteur  envers  le  d^fendeur — Mathibu,  J. — Foucault  vs 
Foueauliy  M.  L.  R.,  2  S.  C,  p.  255. 

42.  Qu'une  personne  dont  les  biens  sont  saisis-arr6t4s  avantjugement  par 
un  or6ancier,  sans  cause  raisonnable  et  probable,  pent,  dans  la  mdme  action,  rlcla- 
mer  des  dommages  par  demande  incidente,  et  opposer  k  Taction  un  plaidoyer  de 
compensation  bas6  sur  les  dommages  par  lui  reclames  par  sa  demande  incidente. 
— ^Mathibu,  J.-^Fumiss  vs  Bleault,  M.  L.  R.,  2  S.  C,  p.  419. 

43.  Qu'un  d^fendeur  \  oursuivi  pour  le  montant  des  billfts  promissoires,  ne 
peut  opposer  en  compensation  des  dommages  non  liquid6s,  r^ultant  des  proce- 
dures par  saisie-arrSt  avant  jugement,  faites  par  le  demandeur Mathibu,  J 

Banque  d!  Ontario  vs  Foster,  13  R.  L.,  p.  48. 

44.  Qu^un  assure  ne  peut  opposer,  en  compensation  de  sa  prime  d'assurance, 
les  dommages  qu'il  all^gue  avoir  eprouv^s  par  un  incendie,  attendu  que  la  crean6e 
de  tel  assure  n*est  ni  claire  ni  liquide,  et  que  le  paiement  de  la  prime  d'assurance 
est  une  condition  prealable  do  la  par  t  de  Tassure,  k  Texercice  d*aucun  droit  et  au 

recouvrement  des  pertes  couvertes  par  la  police  d'assurance Lorangbb,  J. — 

Oiles  vs  Oiroux,  13  R.  L.,  p.  652. 

45.  An  amount  due  to  a  defendant's  attorney  cannot  be  offered  in  compen- 
Bation  of  a  claim  against  the  client  and  evidence  of  such  alleged  contra-account  is 
inadmissible — ^Tait,  J. — Fulton  vs  Darling,  M.  L.  R.,  3  S.  C,  p.  475. 
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4G.  There  can  be  compensation  of  a  debt  due  to  an  abandoned  estate  at  the 

time  of  the  abandonment,  by  an  unprivileged  claim  for  wages  then  unearned. 

Andrews,  J- — Chinic  db  Lefaivre,  14  Q.  L.  R.,  p.  167. 

47.  Qu'il  n'y  a  pas  de  compensation  en  matidre  d'injure,  vu  que  les  deux 
reclamations  ne  sont  pas  olaires  et  liquides,  mais  que  le  d^fendeur,  poursuivi  en 
dommage,  pour  injures,  pent  opposer  &  la  demande  une  provocation  par  des 
injures  que  lui  aurait  adress^s  le  demandeur. — ^Mathibu,  J. — Mariineau  vs  Ray 
16  R.  L.,  p.  257.  ' 

48.  The  Defendant  had  leased  a  house  to  the  Plaintiff  but  refused  to  give 
him  possession  thereof.  The  Plaintiff  had  in  a  previous  suit  obtained  judgment 
against  the  Defendant,  declaring  the  lease  exbtent  and  operative  and  awarding 
costs  in  the  Plaintiff's  favour  against  the  Defendant  By  the  present  action  he 
nought  to  obtain  possession  of  the  leased  house.  The  Defendant  pleaded  that 
the  Plaintiff  had  not  paid  or  tendered  the  rent  to  which  the  latter  answered 
that  it  was  compensated  by  the  judgment  in  his  favour  against  the  former  for 

costs,  which  answer  was  maintained  by  the  Court. — C.  R. Morgan  vt  Dubois   32 

L.  C.  J.,  p.  204. 

11S9.  Compensation  is  not  prevented  by  a  term  granted  by 
indulgence  for  the  payment  of  one  of  the  debts.— jf  L.  16,  §  1,  De 
compensationihus ;  Pothier,  232,  627 ;  Cout.  de  Paris,  art  105 ;  1 
Comment.  Ferrifere  (petit),  p.  227  ;  Arr^t^s  de  Lamoignon,  tit.  28,  art. 
5  ;  C.  N.,  1292.  [I.  109.] 

DECISION  :— Qu»en  matidre  commerciale,  lorsque  Tacheteur  neglige  de  don- 
ner  au  vendeur  un  billet  promissoire,  tel  qu'il  aurait  6t6  convenu,  ce  dernier  peut 
alors  et  avant  Texpiration  du  terme,  poursuivre  Tacheteur  pour  le  montant  de  la 
vente.  Qu*il  peut  aussi,  dans  le  cas  pr6c6dent,  offrir  le  montant  de  la  vente  en 
compensation  k  Tencontre  d*un  billet  promissoire  dont  Tacheteur  r^lame  lepaie- 
ment  contre  lui.  (C.  C.  1538.)— C.  R — Quintal  vs  Auhin^  M.  Tj.  R.,  1  S.  C,  pp.  140 
&397. 

1190.  Compensation  takes  place  whatever  be  the  cause  or  con- 
sideration of  the  debts  or  of  either  of  them,  except  in  the  following 
cases: 

1.  The  demand  in  restitution  of  a  thing  of  which  the  owner  has 
been  unjustly  deprived ; 

2.  The  demand  in  restitution  of  a  deposit ; 

3.  A  debt  which  has  for  object  an  alimentary  provision  not  liable 
to*  seizure.— Cod.,  L.  3,  L.  14,  De  compenaat;  ffL.  24,  L.  25,  §  1,  L.  26, 
§  1,  Depodti;  Cod.,  L.  11,  Depositi  ;  ^L.  4,  De  agTwscendis  et  alendis 
liberis,  etc.  ;  Arret^s  de  Lamoignon,  tit.  28,  art.  7  ;  Pothier,  625 ; 
Domat,  liv.  1,  tit.  7,  sec.  3,  n.  14,  liv.  4,  tit.  2,  sec.  2,  n.  6  ;  C.  N.,  1293. 
[I.  109.] 

DECISIONS  :— 1.  Aliments  whether  by  disposition  of  the  law  or  of  man  are 
favored,  and  insaisissables  by  law,  and  therefore  a  testamentary  allowance  by  a 
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fiither  to  his  children,  until  the  time  Hxed  by  his  will  for  the  final  partition  of 
his  estate,  is  valid. — ^The  testamentary  condition  attached  to  the  alimentary 
allowance  in  a  will  against  seizmre,  mortgage  or  anticipation  by  the  alimentary 
beneficiaries  and  against  its  subjection,  seizure,  or  other  contingencies  to  which 
personal  or  other  property  is  subject,  frees  it  from  compensation  as  respects  debts 
due  to  the  testator  or  his  estate  by  alimentary  debtor. — ^Privt  Council. — Muir  vs 
Muir,  18  L.  C.  J.,  p.  96,  5  R.  L ,  p.  67,  5  P.  C.  App.,  p.  66. 

2.  Les  chemins  de  fer  auxquels  s'applique  la  seconde  partie  de  *'  PActe  des 
Chemins  de  Fer  de  Quebec,  1869.*'  et  sp^cialement  ceux  dont  la  construction  est 
subventionnSe  par  la  couronne,  forment  partie  du  domaine  public,  et  ne  peuvent 
pas  plus  ^tre  vendus  par  autorit6  de  justice  que  par  les  corporations  cr^^es  pour 
les  construire  et  les  exploiter. — Casault,  J. —  Wason  Manufacturing  Co,  vs  Le 
Chemin  de  Fer  de  LSvis  et  Kennibec,  5  Q.  L.  R.,  p.  99. 

3.  Que  les  argents  entre  les  mains  du  gouvemement  et  dds  aux  contrsc- 
teurs  ne  sont  pas  saisissables. — ^Meredith,  C.  J. — Oingras  vs  Vizina^  5  Q.  L.  R., 
p.  237. 

4.  On  pent  saisir  une  partie  des  loyers  donnas  ou  legu^s  comme  insaisis- 
sables,  si  le  donataire  a  fait,  avec  ses  6pargnes,  des  ameliorations  aux  maisons  ou 
des  constructions  nouvelles.'^RAiNyiLLB,  J. — Caielli  vs  Oareauj  4  Themis,  p.  57. 

5.  Where  property  was  bequeathed  with  the  condition  that  it  should  be 
unseizable,  and  was  substituted  to  the  children  of  the  heirs,  and  the  executors 
sold  a  portion  to  one  of  the  heirs,  it  was  held  that  the  effect  was  to  make  a 
partition,  and  the  revenues  of  said  property  were  unseizable. — Privy  Council. — 
Molson  &  Carter^  10  App.  Cas.,  p.  664.— Q.  B.,--.6  L.  N.,  p.  372. 

6.  Que  les  dommages-int^rdts  pour  torts  personnels,  peuvent  §tre  compens^s 
par  une  dette  due  par  Toffens^  i  celui  qui  les  doit— Casault,  J. —  Williams  d: 
Rousseau,  12  Q.  L.  R.,  p.  116. 

7.  Que  Pusu fruit  etjouissance  des  meubles  meublants  et  des  choses  qui, 
sans  se  consumer  de  suite,  se  det^riorent  peu  k  peu  par  Tusage,  detenus  k  titre 
d'usufruit,  ne  peuvent  §tre  saisis  et  vendus  par  les  cr^anciers  de  Pusufruitier.^ 
Stuart,  J Berirand  vs  Pepin  dit  Laehance,  6  Q.  L.  R.,  p.  352. 

8.  Que  les  droits  d'usage  et  d'habitation  stipules  ali^nables  avec  le  consen- 
tement  du  nu-propri6taird,  sont  saisissables,  et  que  la  saisie  n*en  pent  6tre  oppo- 
se que  par  ce  dernier — C.  R. — Ooulet  vs  Oagnon,  8  Q.  L.  R.,  p.  208. 

9.  Qu'une  somme  accordSe  comme  reparation  civile  d'une  ii\jure  person- 
nelle  est,  de  sa  nature,  insaisissable. — ^Papineau,  J — Maurier  vs  Desrosiers,  12  R. 
lu,  p.  655,  7  L.  N.,  pp.  264  &  361. 

10.  Qu'en  principe,  la  or^ance  d'aliment  ex  officio  pietatis  ne  pent  dtre  Tobjet 
d'une  compensation  ni  d'une  saisie.— Jbtt^,  J. — MUlot  vs  Millot,  30  L.  C.  J,,  p.  328. 

1 1 .  That  a  sum  of  money  awarded  by  a  Court  as  indemnity  for  personal 
ii\|arie8  of  a  permanent  nature,  partakes  of  the  character  of  an  alimentary  allow- 
ance, and  is  unseizable. — Papinbau,  J. — Beauvais  vs  Leroux,  M.  L.  R.,  2  S.  C, 
p.  491. 

12.  That  a  railway  cannot  be  seized  and  sold  in  part,  even  on  a  judgment  by 
bond  holders,  except  in  accordance  with  the  disposition  of  the  special  statute 
authorising  the  creation  of  the  hypothec.  A  railway  is  an  indivisible  thing  and 
can  only  be  cold  as  a  whole. — Q.  B — Stephen  &  Banque  d^Hoehelaga,  M.  L.  R.  2 
Q.  B.,p.491. 

13.  Que  les  dommages  accordes  comme  reparation  civile  dans  une  action 
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dUnjure  paro<»que  le  d^fendeur  aurait  80ufflet6  la  fiUe  mineure  da  demandeur 
sont  insabissables.— RouTHiBR,  J — Laberge  S  Bouchard,  10  L.  N.,p.  331. 

14.  L.  obtained  a  judgment  against  A.  and  seized  $500  in  the  hands  of  T., 
which  had  been  awarded  A.  by  the  Court  of  Queen's  Bench  as  damages  for  libeL 
A.  contested  the  attachment  on  the  ground  that  the  said  sum  being  awarded  him 
as  damages  for  injury  to  his  reputation  and  feelings,  was  exempt  from  seiiure,  but 
it  was  held  that  it  was  not  so  exempt — Q.  B — Lalonde  db  Arehambault,  31  L.  C. 
J.,  p  195,  M.  L. R.,  3  Q.  B.,  p.  486,  1 1  L.  N.,p.  131— Torrance,  J.,— M.  L.  R.,  2 aC, 
p.  410. 

15.  An  alim<»ntary  allowance  may  properly  be  seized  in  satbfaotion  of  a 
judgment  for  an  alimentary  debt. — ^Tait,  J — Downie  V9  Francis,  M.  L.  R.,  3  8.  C^ 
p.  371. 

16.  To  an  action  of  damages  brought  by  the  plaintiff  personally  as  well  as 
being  had  of  the  community,  alleging  that  the  defendant  had  slandered  plaintiff^s 
wife,  the  defendant  pleaded  in  compensation  that  the  plaintiff's  wife  had  slan- 
dered defendant,  without  specifying  the  occasion  or  alleging  that  the  plaintiff 
was  present  and  had  approved  of  the  words  uttered,— Held:  That  the  plaintiflT, 
not  being  responsible  for  slander  committed  by  his  wife  without  his  knowledge 
or  approval,  such  slander  could  not  be  pleaded  in  compensation. — Loranobr,  J — 
Lavallie  vs  Surprenant,  10  L.  N.,  p.  313. 

17.  Que  les  portraits  de  famille  sont  insaisissables — Cimon,  J BlaU  vt 

Jtiiien,  10L.N.,p.331. 

18.  That  a  railway  may  be  seized  and  sold  for  the  debts  of  the  company 
which  owns  such  railway. — ^Privy  Council. — Redfield  S  Corporation  of  Wickkam, 
11  L.  N.,  p.  1 13,  13  App.  Cas.,  p.  467. 

19.  Que  rindemnit6  que  pent  eztger  la  caution  d'un  d^biteur  en  fiullite  ne 
lui  permet  pas  d'opposer  la  dette  qu'elle  a  cautionn^e  en  compensation  ou  extinc- 
tion de  sa  dette  au  faillL — C.  R — Sirois  V9  Beaulieu,  13  Q.  L.  R.,  p.  293. 

1191.  The  surety  may  avail  himself  of  the  compensation  which 
takes  place  when  the  creditor  owes  the  principal  debtor. 

But  the  principal  debtor  cannot  .set  up  in  compensation  what 
his  creditor  owes  to  the  surety. 

A  joint  and  several  debtor  cannot  set  up  in  compensation  what 
the  creditor  owes  to  his  codebtor,  except  for  the  share  of  the  latter  in 
the  joint  and  several  debt.— jf  L.  4,  5,  De  compens ;  L.  23,  eodL  tit ; 
f  L.  10,  De  duohus  reis  const itnendis ;  Cod.,  L.  9,  L.  18,  §  1,  De  com^ 
penaat ;  Arret^s  de  Lamoignon,  tit.  27,  art.  9 ;  Domat,  liv.  3,  tit  3,  sec 
1,  art.  8;  Pothier,  274,  631;  7  Toullier,  377;  C.  N.,  1294.  [I.  109 
to  111.] 

1193.  A  debtor  who  accepts  purely  and  simply  an  assignment 
made  by  the  creditor  to  a  third  person,  cannot  afterwards  set  up 
against  the  a.ssignee  the  compensation  which  he  might  before  the  ac- 
ceptance have  set  up  against  the  assignor. 
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An  assignment  not  accepted  by  the  debtor,  but  of  which  due 
notification  has  been  given  to  him,  prevents  compensation  only  of  the 
debts  due  by  the  assignor  posterior  to  such  notitication. — Arrii  dAi 
Pa/rl.  de  Paris,  13  aoUt  1591 ;  Pothier,  Oblig.,  632,  Vente,  558  ;  C.  N., 
1295.     [I.  111.] 

1198*  When  the  two  debts  are  payable  at  diflFerent  places,  com- 
pensation cannot  be  set  up  without  allowing  for  the  expenses  of  re- 
mittance.— f  L.  15,  De  compensat ;  Pothier,  633;  Domat,  lit.  4,  tit.  2, 
sec.  2,  n.  8 ';  C.  N.,  1296.     [I.  111.] 

1194.  When  compensation  by  the  sole  operation  of  law  is  pre- 
vented by  any  of  the  causes  declared  in  this  section,  or  by  others  of  a 
like  nature,  the  party  in  whose  favor  alone  the  cause  of  objection 
exists,  may  demand  the  compensation  by  exception ;  and  in  such 
case  the  compensation  takes  place  from  the  time  of  pleeding  the 
exception  only.— Pothier,  626,  636;  7  Toullier,  396;  4  Marcad6, 
p.  640.     [I.  111.] 

1195*  When  there  are  several  debts  subject  to  compensation 
due  by  the  same  person,  the  compensation  is  governed  by  the  rules 
provided  for  the  imputation  of  payments.—/"  L.  1,  L.  5,  §  1,  L.  102, 
§  I,  L.  3,  94,  §>7i;  /  L.  4,  7,  97,  103,  eod.  tit ;  Pothier,  638 ;  C.  N., 
1297.     [I.  111.] 

1196.  Compensation  does  not  take  pla,ce  to  the  prejudice  of 
rights  acquired  by  third  parties. — 7  Toullier,  381,  394  ;  12  Duranton, 
442,  443 ;  C.  N.  1298.     [I.  111.] 

DECISIONS  : — 1.  A  party  acquiring  a  claim  un  ier  the  circamstances  aod  for 
the  purpose  mentioned  in  sec.  91  of  the  Insolvent  Act  of  1869,  cannot  oppose  said 
o/aim  in  compensation.  The  transfer  of  such  debt  is  null  and  void  as  against  the 
Insolvent's  estate.  In  the  present  case  the  compensation  could  not  be  acquired 
under  C.  C.  1188,  1196 Bbaudry,  J^^Riddell  vs  Reay,  18  L.  C.  J.,  p.  130. 

2  A  quantity  of  timber  was  pledged  for  the  payment  of  a  draft,  and  it  was 
agreed  that  if  the  draft  were  not  paid,  the  holder  was  to  sell  the  wood  and  place 
the  proceeds  to  the  owner's  credit.  The  draft  was  not  paid,  the  owner  of  the 
wood  became  insolvent  and  the  pledgee  sold  the  wood,  of  which  he  had  never 
had  actual  delivery.  Held: — ^That  the  pledgee  could  not  place  the  balance  of  the 
price  of  sale,  after  paying  the  draft,  to  the  credit  of  a  former  indebtedness  of  the 
owner.— Q.  B Perkin$  d:  Boss,  6  Q.  L.  R.,  p.  65. 

1197*  He  who  pays  a  debt  which  is  of  right  extinguished  by 
compensation  cannot  aftei*wards  in  enforcing  the  debt  which  he  has 
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tailed  to  set  up  in  compensation  avail  himself,  to  the  prejadice  of 
third  parties,  of  the  privileges  and  hypothecs  attached  to  such  debt, 
unless  there  were  just  grounds  for  his  ignorance  of  its  existence  at 
the  time  of  payment.— jfL.  10,  §  1,  De  compensationihua ;  Cod.,  L  1. 
De  condict  indeh, ;  Pothier,  639,  640 ;  C.  N.,  1299.     [I.  111.] 

SECTION   VI. — OF  CONFUSION. 

119^^.  When  the  qualities  of  creditor  and  debtor  are  united  in 
the  same  person,  there  arises  a  confusion  which  extinguishes  the 
obligation ;  nevertheless  in  certain  cases  when  confusion  ceases  to 
exist,  its  effects  cease  also.— ^  L.  50,  De  fidejussor  et  maiddator ;  ff  L 
95,  §  2,  De  solnt.  et  liberat ;  Cod.,  L.  6,  De  hcereditaHis  actionibtis ;  Po- 
thier, 639.  640  ;  C.  N.,  1300.  [I.  113,  III.  381.] 

DECISIONS  : — I*  La  clause  du  testament  du  mari,  par  lequel  11  instituason 
Spouse  sa  I^gataire  universelle  en  usufruit,  a  la  charge  "  de  payer  et  acqoitter  les 
<<  dettes  du  testateur/*  n*a  pas  eu  Teffet  dans  Tespdce  actuelle,  d'op^rer  aucune 
confusion  en  la  persoune  de  son  Spouse  survivante  quant  &  ses  reprises  matrimo- 
niales,  par  son  acceptation  de  ce  legs. — Monk,  J. — Gauthier  vs  Morochond,  7  L. 
C.  J.,  p.  320. 

2.  Un  donateur  appel^  par  la  loi  a  la  succession  de  son  fils,  ne  peut,  sans 
renoncer  d  la  succession,  repousser  les  obligations  qu'entraine  sa  quality  d'h^ri- 
tier,  et  r6clamer  de  la  veuve  du  d^funt  en  sa  qualite  d'usufruitidre  de  ses  biens 
une  dette  k  lui  due  par  son  fils  sur  ses  propres,  et  il  y  a,  en  ce  cas,  confusion  des 
qualitSs  de  cr^ancier  et  de  d6biteur.  II  ne  pent  pas  m^me  r^olamer  de  la  veuve 
usufruitidre  les  int^rdts  des  capitaux  qui  lui  6taient  dus  par  son  fils. — Loraxobr, 
J Desauiels  vs  Larue,  1  R.  L.,  p.  485. 

3.  The  legacy  en  usitfruit  by  a  man  to  his  wife  does  not  make  the  latter  lose 
her  recourse  against  her  husband  or  his  heirs  for  reprises  mairitnoniales  and  that 
confusion  does  not  exist  in  such  case. — Q.  B. — Miniclier  S  Gauthier,  16  L  C.  R., 
p.  181. 

Ilil9*  The  confusion  which  takes  place  by  the  concurrence  of 
the  qualities  of  creditor  and  principal  debtor  in  the  same  person, 
avails  the  sureties. 

That  which  takes  place  by  the  concurrence  of  the  quahties  of 
surety  and  creditor  or  of  surety  and  principal  debtor  does  not 
extinguish  the  principal  obligation.—/'  L.  38,  §  1,  De  fidejussor  et 
mandator  ;  ff  L.  34,  §  8,  De  solution  ;  /f  L.  129,  §  1,  De  reg,  jur  ;  Po- 
thier, 340,  644,  645  ;  C.  N.,  1301.  [I.  113.] 

SECTION  VII. — OF  THE  PERFORMANCE  OF  THE  OBLIGATION  BECOMING 

IMPOSSIBLE. 

1300*  When  the  certain  specific  thing  which  is  the  object  of  an 
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obligation  perishes,  or  the  delivery  of  it  becomes  from  any  other 
cause  impossible,  without  any  act  or  fault  of  the  debtor,  and  before 
he  is  in  default,  the  oblig^ation  is  extinguished ;  it  is  also  extinguished 
although  the  debtor  be  in  default,  if  the  thing  would  equally  have 
perish^  in  the  possession  of  the  creditor ;  unless  in  either  of  the 
above  mentioned  cases  the  debtor  has  expressly  bound  himself  for 
fortuitous  events. 

The  debtor  must  prove  the  fortuitous  event  which  he  alleges. 

The  destruction  of  a  thing  stolen  or  the  impossibility  of  deliver- 
ing it  does  not  discharge  him  who  stole  the  thing,  or  him  who  know- 
ingly received  it,  from  the  obligation  to  pay  its  value.— ^  L.  33,  37, 
51,  L.  82,  §  1,  L.  136,  De  verb.  oUig. ;  /  L.  47,  §  6,  De  legatis ;  /  L.  15, 
§  3,  De  rei  mndicatione ;  ^L.  7,  §  2,  L.  12,  De  condict.  fwrtivd',  Po- 
thier,  649,  650,  656,  657,  660  et  seq.  to  668  ;  Ibid.,  Vente,  56,  57,  58  ; 
C.  N.,  1302.  [I.  113.] 

DECISIONS  : — 1.  Le  vol  d'une  montre  mise  en  gage  par  le  demandeur  ohez 
le  d^fendeur,  q-  i  a  6t6  lui  m§ine  victime  d*uii  vol  plus  considerable,  sans  qu4I  y 
ait  eu  de  sa  part  ni  &ute  ni  nSgligence,  constitue  un  cas  fortuit  dont  le  defendeur 
ne  peut  dtre  tenu  responsable. — Rainvillb,  J — Soulier  vs  Lazarus^  21  L.  C.  J. 
p.  104. 

2.  A  pawnbroker  is  not  liable  for  articles  pledged  with  him  which  have  been 
stolen  from  his  premises  without  any  negligence  on  his  part— Johnson,  J. — 
Ddcmy  vs  Lazarusj  21  L.  C.  J.,  p.  131. 

3.  An  employee  of  the  Grand  Trunk  Railway  left  a  sum  of  $22,000  in  an 
open  bag  in  his  room  while  he  went  to  lunch.  He  had  a  desk  with  locked  drawers 
and  a  strong  metal  box  in  the  room  appropriated  for  his  use.  There  was  also  a 
safe  vault  in  the  building.  The  money  disappeared  while  he  was  at  lunch. 
Held  : — That  it  was  for  the  defendants  to  prove  that  the  money  had  been  stolen, 
and  even  if  such  proof  had  been  made,  there  was  fault  and  negligence  on  the 
employee's  part,  in  failing  to  lock  up  the  money,  sufficient  to  bring  the  loss  within 
the  terms  of  the  guarantee  bond  cited  below,  and  his  employers  were  entitled  to 

recover.— Rainvillb,  J. — Grand  Tmnk  V9  Citizena  Ins.  Co.^  I  L.  N.,  p.  485. — Q.  B. 

— 3L.N.,p.  311. 

4.  The  obligation  of  the  vendor  of  an  indeterminate  thing  who  has  under- 
taken to  deliver  it  at  a  future  time  and  at  a  certain  place,  e.  g.,  ^'  to  deliver  a  cer- 
«<  tain  quantity  of  glass,  to  be  imported  from  Germany,  the  then  next  spring,  in  the 
*'  port  of  Montreal,'' is  not  extinguished  by  the  Io%s  of  the  thing  in  transitu,  even  by 
vis  major.  The  vendor  in  such  case  is  liable  in  damages  to  the  purchaser,  viz., 
for  the  profit  which  the  purchaser  would  have  made,  deducting  the  ordinary  risk, 
of  re-sale ^Tessibr,  J. — Thomson  vs  Gelingj  1  Q.  L.  R.,  p.  67. 

5.  Un  secr6taire-tr^sorier  des  Commi^saires  des  Ecoles  ayant  re^u  un  cheque 
provenant  de  I'argent  des  ecoles,  le  remit  au  president  des  Commissaires,  pour  en 
retirer  le  montant.  Oeluici,  ayant  obtenu  I'argent  pour  le  cheque,  fut  vo16  de  la 
plus  grande  partie  de  la  somme  qu'il  avait  re^ue.  Juoi  : — Que  dans  I'espdce,  la 
perte  de  la  somme  vol^e  n'est  pas  due  a  la  negligence,  ni  k  la  faute  du  secr^taire- 

tr^sorier,  et  qu'il  n'en  est  pas  responsable Q.  B. — Ouimet  &  VervilU,  1  Q.  B.  R., 

p.  66, 7  Q.  L.  R,  p.  34. 
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6.  Que  le  vendeur  d^un  immeuble,  qui  s'eBt  r^8erv6  la  jouis^anoe  de  oei 
immeuble,  pendant  un  certain  temps,  n*est  pas  responsable  de  I'inoendie  des 
b&tisses  ^rig^es  sur  Timmeuble  vendu,  si  Taoheteur  qui  poursuit  et  reclame  da 
yendeur  la  valeur  des  bfttisses  inoendi^es,  n*alUgue  et  ne  prouve  pas  que  I'inoen- 
die eut  lieu  par  la  faute  du  vendeur,  qui,  pendant  le  temps  de  oette  oocupationy 
ne  pent  6tre  oonsid6r6  comme  un  looataire  et  n'est  pas  soumis  aux  dispositions 
de  Particle  1629  du  Code  CiviL— Q.  B— FTeir  d:  Winter j  15  R.  L.,  p.  191. 

7.  When  the  appellant  was  obliged  to  return  certain  bonds  to  the  respon- 
dent, but  could  not  do  so,  owing  to  his  having  disposed  of  them,  it  was  held  that 
he  was  bound  to  pay  the  respondent  their  actual  value  at  the  time  the  bonds 
were  acquired  by  him,  and  not  their  par  or  nominal  value. — Q.  B. — Senical  A 
ffattonf  M.  li.  R.,  1  Q.  B.,  p.  112,  7  L.  N.,  p.  414.^Confirmed  in  Privy  Council,  10 
L.  N^  p.  50.  (Not  reported  in  App.  Cas.)) 

1301*  When  the  performance  of  an  obligation  has  become 
impossible,  without  any  act  or  fault  of  the  debtor,  he  is  bound  to 
assign  to  the  creditor  such  rights  of  indemnity  as  he  may  possess 
relating  to  the  obligation.— Pothier,  669,  670,  Vente,  56,  67,  69  ;  C. 
N.,  1303.  [I.  113.] 

1303*  When  the  performance  of  an  obligation  to  do  has  become 
impossible  without  any  act  or  fault  of  the  debtor  and  before  he  is  in 
default,  the  obligation  is  extinguished  and  both  partias  are  liberated ; 
but  if  the  obligation  be  beneficially  performed  in  part,  the  creditor  is 
bound  to  the  extent  of  the  benefit  actually  received  by  him. — 4  Mar- 
cade,  p.  650  on  art.  1302 ;  7  Toullier,  642.  [I.  113.] 

DECISION : — Que  le  fait  du  prince  ne  peut  6tre  consid6r6  comme  force  ma 
jeure,  lib^rant  le  d^biteur  de  son  obligation,  que  lorsque  l'ez6cutlon  de  cette  obli- 
gation est  devenue  impossible  absolument,  mais  non  lorsqu^elle  n'est  devenue  que 
plus  on^reuse  ou  plus  difficile.  Que  m6me  dans  le  cas  d^impos^^ibilite  abM>lae 
d^ex^cution,  le  d^biteur  doit  encore  Stre  condamn6  s  il  a  sollicit6  ou  particip^  an 
fait  d^oik  rSsulte  Tim  possibility.  Que  Timpossibilit^  d'ex^cution  transforme  de 
plein  droit  I'obligation  en  dette  de  dommages  et  int^rdts,  que  le  cr^ancier  pent 
r6clamer  sans  donner  Falternative  de  I'obligation  originaire. — JsTri,  J. — Gregory 
va  Canada  Improvement  Co,,  5  Themis,  (.10. 

For  English  decisions  as  to  the  impossibility  of  performing  obligations,  see 
3  L.  N.,  p.  368. 
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CHAPTER  NINTH. 


OF   PROOF. 


SECTION   I.— GENEllAL  PROVISIONS. 

IS^OS.  The  party  who  claims  the  performance  of  an  obligation 
must  prove  it. 

On  the  other  hand  he  who  alleges  facts  in  avoidance  or  extinction 
of  the  obligation  must  prove  them  ;  subject  nevertheless  to  the  special 
rules  declared  in  this  chapter. — Cod.,  K  1,  L.  4,  De  probationibvs  ;  ff 
L.  19,  21,  22,  23,  De  probationibua ;  ff  L.  1,  De  exception^  44,  1  : 
Pothier,  Ohlig,,  n.  729  ;  Ibid.,  ConstittU,  de  rente,  n.  155  ;  1  Domat,  liv. 
3,  tit.  6,  sec.  1,  nn.  4,  5  ;  C.  N.,  1315.  [I.  115 1 

1I204.  The  proof  produced  must  be  the  best  of  which  the  case 
in  its  nature  is  susceptible. 

Secondary  or  inferior  proof  cannot  be  received  unless  it  is  first 
shown  that  the  best  or  primary  proof  cannot  be  produced. — Greenleaf , 
Enid.,  nn.  82,  84,  and  generally  cap.  4,  Book  2.  [I.  115.] 

DECISIONS  : — I.  The  verbal  testimony  of  the  secretary  of  a  railway  company, 
chartered  under  the  provisions  of  "  The  Railway  Clauses  Consolidation  Act,"  to 
the  effect  that  it  appeared  by  the  books  of  the  Com^  any  that  the  shares  origi- 
nally in  the  name  of  the  defendant  had  been  transfered  before  the  institution 
of  phiintiff's  action,  who  sues  as  a  creditor  of  the  Company  to  recover  the  amount 
unpaid  on  such  shares,  is  insufficient  to  establish  the  fact  of  such  transfer. — 
Badolbt,  J — Cockbum  vs  Beaudry,  2  L.  C.  J.,  p.  283. 

2.  Parol  testimony  of  age  will  not  be  admitted  until  the  non-existence  of 
baptismal  registers  has  been  proved. — Monk  &  Berthblot,  J  J. — Hartigan  vs 
Intern.  Life  Ass.  Society,  8  L.  C.  J.,  p.  203. 

3.  The  evidence  of  the  vendor  of  a  thing  revendicated,  tending  to  establish 
his  right  of  property  and,  in  consequence  the  legality  of  the  sale,  should  always 
be  received  with  caution — ^Magistrates  Court. — Leblanc  vs  Rasconij  4  R.  L., 
p.  595. 

4.  Que  le  conientement  d'une  partie,  que  la  preuve  testimoniale,  faite  par  un 
t^moin,  de  faits  qui  devraient  6tre  constates  par  6crit,  permet  k  Tautre  partie 
dMnvoquer  cette  preuve  centre  elle,  sans  que  la  partie  qui  a  fait  Tad  mission  puisse 
ellem^me  rinvoquer._C.  R. — (He,  de  la  P^he  aux  Marsouins  de  la  Rivitre 
Quelle  vs  Qagnon,  16  R.  L.,  p.  269. 

See  also  oases  noted  at  C.  C.  1231. 
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120S*  Proof  may  be  made  by  writings,  by  testimony,  by  pre- 
sumptions, by  the  confession  of  the  party  or  by  his  oath,  according  to 
the  rules  declared  in  this  chapter  and  in  the  manner  provided  in  the 
Code  of  Civil  Procedure.  C.  N.,  1316.  [I.  115.] 

1206.  The  rules  declared  in  this  chapter,  unless  expressly  or 
by  their  nature  limited,  apply  in  commercial  as  well  as  in  other 
matters. 

When  no  provision  is  found  in  this  code  for  the  proof  of  facts 
concerning  commercial  matters,  recourse  must  be  had  to  the  rules  of 
evidence  laid  down  by  the  lawsof  England. — C.  S.  L.  C,  c.  82,  sect.  17, 
p.  698.  [I.  115.] 

SECTION   II. — OF  PROOF  BY   WRITINGS. 

§  i.  Of  authentic  wHtings, 

3^  1207.  The  following  writings  executed  or  attested  with  the 
requisite  formalities  by  a  public  officer  having  authority  to  execute 
or  attest  the  same  in  the  place  where  he  acts,  are  authentic  and  make 
proof  of  their  contents  without  any  evidence  of  the  signature  or  seal 
appended  to  them,  or  of  the  official  character  of  such  officer  being 
necessary,  that  is  to  say  : 

Copies  of  the  acts  of  the  imperial  parliament  and  of  the  parlia- 
ment of  this  province,  and  copies  of  the  Edicts  and  Ordinances,  and 
of  the  ordinances  of  the  Province  of  Quebec,  and  of  the  statutes  and 
ordinances  of  the  Province  of  Lower  Canada,  and  of  the  statutes  of 
Upper  Canada,  printed  by  the  printer  duly  authorized  by  Her  Majesty 
the  Queen,  or  by  any  of  her  predecessors ; — C.  S.  C,  c.  80  ;  c.  5,  sec.  6, 
n.  27,  sec.  14,  nn.  1,  2.  [I.  115.] 

Letters-patent,  commissions,  proclamations  and  other  instruments 
issued  by  Her  Majesty  the  Queen,  or  by  the  executive  government 
of  the  province  ; — Pothier,  Oblig.,  730,  731  ;  Rt^p.  Guyot,  vo  Aidhen- 
tique,  nn.  34,  35,  36  ;  8  Toullier.  nn.  34-5-6  ;  1  Greenleaf,  Evid,,  nn, 
470,  479,  480  ;  1  Taylor,  Evid,,  §  1368.  [L  115.] 

Official  announcements  in  the  Canada  Gazette  published  by 
authority  ;— 1  Greenleaf,  Evid.,  n.  492.  [L  117.] 

The  records,  registers,  journals  and  public  documents  of  the 
several  departments  of  the  executive  government  and  of  the  parlia- 
ment of  this  province  ;— 1  Greenleaf,  Evid,,  480-3 ;  22  Vict.,  c,  80,  sec. 
5.  [L  117.] 
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The  records  and  registers  of  courts  of  justice  and  of  judicial  pro- 
ceedings in  Lower  Canada  ; — C.  S.  C,  c  80,  sec.  5.  [1. 117.] 

All  books  and  registers  of  a  public  character  required  by  law  to 
be  kept  by  official  persons  in  Lower  Canada ; — Ibid.  [I.  117.] 

The  books,  registers,  by-laws,  records  and  other  documents  and 
papers  of  municipal  corporations  and  of  other  corporations  of  a  public 
character  in  this  province  ; — Municipal  Act.  1860,  C.  S.  L.  C,  c.  24 
sect.  20,  nn.  3, 4;  C.  S.  C,  c.  80,  sec.  5, 6  ;  1  Greenleaf,  Evid,,  484.  [I.  117.] 

Official  copies  emd  extracts  of  and  from  the  books  and  writings 
above  mentioned,  certificates,  and  all  other  writings  executed  or 
attested  in  Lower  Canada,  which  are  included  within  the  legal  intend- 
ment of  this  article  although  not  enumerated. — C.  S.  C,  c.  80,  sect.  5. 
[1.117.] 

Amendments : — 1.  The  following  writings  executed  or  attested, 
with  the  requisite  formalities,  by  a  public  officer  having  authority  to 
execute  or  attest  the  same,  in  the  place  where  he  acts,  are  authentic, 
and  make  proof  of  their  contents,  without  any  evidence  of  the  signa- 
ture or  seal  appended  to  them,  or  of  the  official  character  of  such 
officer,  being  necessary,  that  is  to  say  : 

(1.)  Letters-patent,  commissions,  proclamations,  orders  in  council, 
and  other  instruments  issued  by  the  executive  government  of  this 
province ; 

(2.)  The  records,  registers,  journals  and  public  documents  of  the 
several  departments  of  the  executive  government,  and  of  the  legis- 
lature of  this  province ; 

(3.)  Official  copies  and  extracts  of  and  from  the  books,  documents 
and  writings  above  mentioned,  certificates  and  all  other  writings 
included  within  the  legal  intendment  of  this  section,  although  not 
enumerated. 

2.  The  signature  of  the  deputy  clerk  of  the  executive  council, 
named  by  the  lieutenant  governor  in  council,  or  of  the  first  clerk  of 
the  office  of  the  executive  council,  shall  have  the  same  effect  under 
this  act,  as  the  signature  of  the  clerk  of  the  executive  council  would 
have  had.— Q.  32  Vict.,  cap.  10. 

See  the  act  intituled  "  An  act  to  amend  the  law  respecting  Docu- 
mentary Evidence  in  certain  cases." — D.  44  Vict.,  cap.  22,  ss.  1  to  3. 

A  copy  of  any  entry  in  any  book  of  account  kept  in  any  depart- 
ment of  the  government  of  Canada  shall,  in  all  courts  established  by 
the  Parliament  of  Canada  and  in  all  legal  proceedings,  civil  and  cri- 
minal, over  which  the  Parliament  of  Canada  has  legislative  autho- 
rity, be  received  as  prima  facie  evidence  of  such  entry  and  of  the 
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matters,  transactions  and  accounts  therein  recorded,  if  it  is  proved  by 
the  oath  or  affidavit  of  an  officer  of  such  department  that  such  book 
was  at  the  time  of  the  making  of  the  entry,  one  of  the  ordinary  books 
kept  in  such  department,  that  the  entry  was  made  in  the  usual  and 
ordinary  course  of  business  of  such  department  and  that  such  copy  is 
a  true  copy  thereof. — ^D.  48-49  Vict.,  cap.  48. 

DECISIONS :— 1.  La  copie  certifi^e  par  un  r^gistrateur  d'uo  aote  authenUque 
enregistrg  au  long,  De  fait  pas  preuve. — K.  B. — Si-Pierre  ve  Eoee,  2  R.  de  L.,  p.  58. 

2.  A  copy  taken  ^m  the  enregistered  copy  of  a  donation,  is  not  evidenoe, 
—^  B^^-^eaudet  vs  Beaudet,  2  R.  de  L.,  p.  279. 

3.  The  Oaietie  of  Quebec  is  authentic  evidence  of  the  publication  of  pro- 
ceedings in  the  courts  of  the  province,  such  as  orders  to  call  in  creditors,  sales  by 
sheriff,  etc K.  B^^Huppive  Dianne,  2  R.  de  L.,  p.  333. 

4.  A  copy  delivered  by  a  registrar  of  a  deed  of  sale  of  real  estate  deposited 
in  his  office  is  no  evidence  of  such  sale  in  a  hypothecary  action  against  the  pur- 
chaser.—Q.  B^^Nye  is  CoUilt,  3  L.  C.  R.,  p.  97. 

5.  The  return  of  a  bailiff  is  an  authentic  act  the  validity  of  which  can  only 
be  impugned  by  an  inscription  tn  faux — ^Q.  B^^Truei  is  Loan  Oo.  of  Upper 
Canada  is  Mackay^  9  L.  C.  R.,  p.  465. 

6.  Le  rdle  d^Svaluation  est  un  document  authentique  qui  fut  preuve  com- 
plete de  la  valeur  r6elle  et  annuelle  des  biens  immeubles  d*une  municipality, 
pour  les  fins  61ectorales. — ^Magistrates  Court. — Oration  vs  Village  de  Sie,  Seho- 
laeiiquef  7  R.  L.,  p.  356. 

7.  A  certificate  of  burial  which  does  not  purport  to  be  an  extract  from  a  re 
gister  of  buriab  kept  by  a  minister  or  other  person  authorised  by  law  to  keep  such 
register  is  irregular — Q.  B. — Bicker  is  Simonj  22  L.  C.  J.,  p.  270. 

3^  l2IOf!(*  [A  notarial  instrument  received  before  one  notary  is  au- 
thentic if  signed  by  all  the  parties. 

If  the  parties  or  any  of  theui  be  unable  to  sign,  it  is  necessary 
to  the  authenticity  of  the  instrument  that  it  be  received  by  one  nota- 
ry, in  the  actual  presence  of  another  subscribing  notary,  or  of  a  subs- 
cribing witness. 

The  witnesses  must  be  males  not  less  than  twenty-one  years  of 
age,  of  sound  mind,  not  related  to  either  of  the  parties  within  the  de- 
gree of  cousin-german,  without  interest  in  the  instrument,  not  civilly 
dead,  emd  not  deemed  infamous  by  law.  Aliens  may  Bci  as  such  wit- 
nesses.] 

This  article  is  subject  to  the  provisions  contained  in  the  next 
following  article,  and  to  those  relating  to  wills.  It  does  not  apply  to 
the  cases  mentioned  in  article  2380,  where  a  notary  alone  is  sufficients 
— Pothier,  Oblig.,  732  ;  2  Jousse,  Adm,  de  la  justice,  pp.  385  et  seq. ; 
Ord.  1498,  1507, 1543 ;  Ord  de  Blois,  art.  166  ;  Drion,  Du  notai/re  en 
eecovd,  ch.  1,  p.  48,  ch.  3,  pp.  75  et  seq.    [I.  117,  III.  381.] 
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Amend/ments : — All  minutes  of  notarial  acts,  except  wills  and  co- 
dicils, which,  at  the  time  of  the  coming  into  force  of  the  civil  code, 
were  not,  or  which  since  then  have  not  been  countersigned,  shall, 
from  and  after  the  passing  of  this  act,  be  held  to  be  as  valid  emd  au- 
thentic as  if  they  had  been  countersigned  by  a  second  notary,  and  the 
witnesses  to  the  execution  of  the  instrument  therein  named ;  provided 
always,  that  the  validity  or  authenticity  of  the  said  acts  is  not  affected 
by  any  other  cause  than  that  mentioned  in  this  section. 

All  copies  of  such  acts  which  have  been  delivered,  and  all  regis- 
trations thereof  which  have  been  or  may  be  made,  shall  be  valid,  and 
shall  make  proof  of  the  said  a<;ts  and  of  their  registration,  although 
the  name  of  a  second  notary  or  of  the  witnesses  to  the  execution  of 
said  acts,  may  be  mentioned  on  such  copies,  whether  they  have  been 
registered  or  not. — Q.  33  Vict.,  cap.  23,  ss.  1,  2. 

Notwithstanding  the  provisions  of  article  1208  of  the  Civil  Code, 
the  presence  and  signature  of  a  second  notary  or  of  a  witness,  when 
the  parties  to  a  deed  are  unable  to  sign,  shall  not  be  requisite  to  com- 
plete and  make  authentic  a  deed  passed  before  any  notary,  save  in 
the  case  of  wills. — Q.  46  Vict.  cap.  32,  s.  48. 

(A  similar  proviso  was  enacted  by  the  Act  Q.  39  Vict.,  c.  33,  s. 
53,  which  was  repealed  by  the  above  cited  Act.) 

DECISIONS  : — 1 .  Actes  passes  par  les  notaires  du  Bas-Oanada,  s'intitulant 
notaires  du  Canada,  frapp^  de  nullity. — ^Q.  B — Beaudry  vs  Smarij  1  R.  de  L., 
p.  45. 

2.  A  copy  of  a  paper,  signed  before  one  notary  only,  cannot  be  received  in 
evidence  as  an  acte  authentique, — ^K.  B. — Mivile  vs  Roy,  2  R.  de  L.,  p.  278. 

3.  The  ordonnance  of  1731  is  no  part  of  the  law  of  Canada ;  if  there  be  but 
two  witnesses  therefore  to  a  notarial  aete  who  do  not  write,  this  does  not  vitiate 
it,  if  it  be  executed  in  a  country  parish,  for  the  166th  art.  of  the  ordonnance  de 
Blois  requires  written  signatures  by  witnesses  only  "  ie  gros  bourgs  et  villes,"^  and 
ihey  are  not  even  there  required  "  d  peine  de  nulliW* — K.  B.^Ruel  vs  Dumas, 
2  R.  de  L.,  p.  333. 

4.  In  an  action  on  a  contract  in  authentic  form  before  a  Notary  Public,  the 
amount  was  in  figures  only.  It  was  held  by  RoLLAjn>  J.  that  the  acte  was  for  that 
cause  vfithout  authenticity.  The  remainder  of  the  court  deciding  the  case  on  other 
iseaes,  did  not  pass  on  this  point. — Q.  B. — Macfarlane  ds  Aimbauli,  4  L.  C.  R., 
p.  88. 

5.  In  Lower  Canada  a  law  may  be  abrogated  by  disuse  and  the  provisions 
of  the  Ordonnance  of  1489  and  of  the  Ordonnance  de  Blois  (1579)  in  so  far  as  they 
require  the  presence  of  a  second  notary  to  the  execution  of  a  notarial  acte 
have  been  so  abrogated.  Consequently,  a  notarial  aete  is  neither  faux  nor  nul 
from  the  minute  having  been  countersigned  several  years  after  it  was  executed, 
the  fHinute  having  been  signed  by  the  parties,  the  whole  without  fraud,  and  the 
fninuie  having  been  presented  to  the  second  notary  by  the  notaire  instrumen" 
iavre  himself. — Q.  B.^-Desforges  vs  Dvfaux^  13  L.  C.  R ,  p.  179. 
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6.  A  law  do«M  not  become  abrogated  by  desuetude  from  inobservance  of  its 
provisions  for  a  long  period  of  time. — ^LoRANOBBy  J. — Lord  vm  Laurim,  15  L.  C.  R., 
p.  452. 

7.  A  deed  of  donation  sbould  be  maintained  even  if,  at  the  time  of  its  being 
passed,  the  notary  before  whom  it  was  received  was,  through  weak  sight,  unable 
to  write  except  for  the  purpose  of  signing  his  name. — ^LoBANosRy  J — Raiche  vt 
Alie,  1  R.  L.,  p.  77. 

8.  A  notary  can  pass  an  act  for  his  relations,  especially  if  the  act  he  passes 
be  contrary  to  their  interest ;  but  cases  of  this  description  depend  altogether  on 
their  merits.  Whether  they  induce  a  presumption  of  fraud  or  otherwise,  is  the 
questioiL^E.  B Ifoumier  vs  EirouaCf  I  R.  de  L.,  p.  508. 

9.  Les  notaires  peuvent  instrumenter  pour  leurs  parents  lorsqu*il  n'eziste 
aucuoe  fraude ;  les  dispositions  du  Code  Civil  sur  cette  matidre,  ne  d^cr^tent 
point  la  peine  de  nullity. — C.  R. — Lynch  vs  McArcUe,  16  L.  C.  J.,  p.  108. 

10.  L*acte  re^u  par  un  notaire  parent  k  Tune  des  parties,  est  valable  en  loi, 
k  moins  d*une  pri'uve  de  fraude  ;  le  Code  Civil  ne  defend  pas  aux  notaires  de 
recevoir  des  actes  dans  lesquels  leurs  parents  sont  parties. — C.  R. — Lynch  ts 
McArdle,  3  R.  L.,  p.  372. 

11.  La  parente  du  notaire  en  second  a  Tune  des  parties  contractantes,  n'en- 
traine  pas  la  nullit6  de  Facte  sous  Tempire  de  notre  Code  CiviL-^iooTTs,  J.— 
Ou^wcmoni  vs  Cardin,  16  L.  C.  J.,  p.  257. 

12.  Lorsqu'un  acte  passS  par  un  notaire,  a  6t6  redig6  et  lu  par  ce  dernier, 
dans  une  langue  6trangdre  k  une  des  parties  contractantes,  et  que  ne  oomprenait 
pas  cette  partie  contractante,  il  y  a  lieu  pour  cette  derniere  de  faire  preuve  par 
t4moins  que  I'acte  en  question  ne  renferme  pas  la  convention  des  parties,  et  dans 
oe  cas,  il  n'est  pa9  necessaire  de  recourir  k  Tinscription  de  faux  pour  faire  annuler 
I'aote C.  IL^NobU  vs  Lahaye,  1  R.  L.,  p.  197. 

13.  Les  clercs  et  serviteurs  du  notaire  qui  re9oit  un  acte  authentique,  cod- 
senti  par  des  parties  qui  ne  savent  pas  signer  leur  nom,  peuvent  servir  de 
t^moins  k  tel  acte  ;  la  prohibition  d'appeler  comme  t^moins  k  un  acte  les  derct 
et  serviteurs  du  notaire  instrumentaire,  ne  s'applique  qu*aux  testaments,  con- 
form^ment  k  Particle  844  du  Code  Civil,  et  nu  peut  dtre  ^tendue  aux  actes 
authentiques  ordinaires,  en  vertu  de  la  demidre  partie  de  Particle  1208. — C.  R— 
Oribassa  vs  Cripeau,  1  R.  L,  p.  667. 

14.  Qu'il  n^est  pas  necessaire  pour  qu*un  acte  de  vente  soit  authentique, 
qu*il  soit  ^crit  et  redig^  en  presence  des  parties  contractaotes ;  il  suffit  que  lec- 
ture leur  en  soit  faite  lors  de  la  perfection  de  Facte,  et  qu'il  y  soit  fut  mention 
de  cette  lecture ;  que  dans  un  acte  de  vente,  la  fausset^  de  P^nonciation  qn*une 
partie  notable  du  prix  de  vente  (£500.0.0,  v.  g.)  a  6t6  pay6e  par  Pacheteur  an 
vendeur,  lors  de  la  passation  de  Pacte,  est  un/aiix  suilisant  pour  faire  dMarer 
cet  acte  nul  en  emier  ;  qu'un  acte  de  vente  pas86  en  langue  anglaise  entre  les 
parties  dont  Pune  ignore  entidrement  cette  langue,  mai^  traduit  oralement  par 
le  notaire  instrumentant,  ne  peut  Stre  declare  faux  et  nul,  la  lecture  du  dit  acte 
ayant  et6,  dans  ce  cas,  faite  suivant  la  loi ;  que  la  traduction  orale  de  cet  acte  par 
le  notaire  instrumentant,  sans  qu'il  en  soit  fait  une  copie  6crite  et  annex6e  k  Is 
minute  et  comme  en  faisant  partie,  est  6quivalente  k  la  lecture  presorite  par  Is 
loi  et  peut  la  remplacer. — ^C.  li — McAvoy  vs  Huoty  1  Q.  L.  R.,  p.  97. 

15  The  testimony  of  the  notaries,  before  whom  a  deed  has  been  executed, 
to  the  effect  that  essential  formalities,  which  on  the  face  of  the  deed  appear  to 
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have  been  aooomplished,  were  not  so,  if  alone  and  unoorroboratod,  is  insufficient 
to  establish  that  the  deed  is  /aux.— Q  fi — Larochelle  A  ProulXf  1 Q.  L.  R.,  p.  142. 

16.  In  the  case  submitted  the  moyens  relied  upon  on  an  inscription  en  faux 
against  a  will,  were  Dot  sufficiently  established  to  procure  the  setting  aside  of  the 
will  and  of  the  copy  produced. — Lobanobr,  J. — Bousquet  vs  Einois,,\4  L  C.  R., 
p.  381. 

17.  For  the  validity  of  a  will  executed  by  two  notaries,  the  will  must  have 
been  declared  dietd  et  nommij  by  the  testator  to  the  notary  receiving  the  same, 
and  a  will  prepared  by  a  notary  upon  instructions  previously  given  by  the  tes- 
tator, subsequently  acknowledged  before  both  notaries,  will  be  declared  null  and 
void. — ^Tasohbrbau,  J. — Evanturel  vs  Evcmturel,  15  L.  C.  R.,  p.  321,  16  L.  C.  R., 
p.  353. 

18.  But  held  in  the  Court  of  Queen's  Bench  that,  the  teztatrix  having  caused 
her  will  to  be  prepared  by  a  notary  public,  in  pursuance  of  verbal  instructions 
given  by  herself,  and  having  afterwards  repeated  the  whole  of  the  contents  of 
the  will  in  the  presence  of  the  notary  public  who  had  prepared  it  and  of  the 
second  notary  called  to  witness  the  execution  of  the  will  and  having  in  all  other 
respects  observed  the  formalities  prescribed  by  art  289  of  the  Custom  of  Paris, 
the  will  was  legally  diet€  et  nommi  as  required  by  the  Custom  and  was  a  good  and 
valid  will  and,  according  to  the  Custom  of  Paris,  it  is  not  necessary  that  a  will  by 
public  act,  (testament  solennelj)  be  actually  written  in  the  presenceof  the  testatrix 
and  of  the  two  notaries  receiving  the  will.— Q.  B — Evanturel  &  Evanturel^  15  L. 
C.  R.;  p.  321. 

19.  A  will  was  not  validly  executed  when  a  great  portion  thereof  was  prepared 
and  drawn  up  by  the  notary  out  of  the  presence  of  the  testator  and  of  the  second 
notary  called  to  assist  in  receiving  it  and  which  was  not  read  over  twice  nor  read 
and  repeated  to  the  testator,  in  the  presence  of  the  second  notary  as  required  by 
law.  The  allegation  in  the  will  in  question  as  to  its  having  been  declared  and 
dictated  word  by  word  by  the  testator  and  read  over  and  repeated,  was  untrue, 
and  was  rightly  acUuged  so  to  be  an  inscription  en  faux. — Q.  B. — Bourassa  & 
Bourassa,  17  L.  C.  R.,  p.  299. 

y^  1209«  Notifications,  protests  and  services  may  be  made  by  one 
notary,  at  the  request  of  a  party  whether  such  party  has  or  has  not 
accompanied  him  or  signed  the  act. 

Such  instruments  are  authentic  and  make  proof  of  their  contents 
until  contradicted  or  disavowed. 

But  nothing  inserted  in  any  such  instrument  as  the  answer  of 
the  party  upon  whom  the  same  is  served  is  proof  against  him,  unless 
it  is  signed  by  such  party.— C.  S.  L.  C,  c.  73,  s.  27.     [I.  117.] 

Amend/ment : — Article  1209  of  the  Civil  Code  is  repealed  and 
replaced  by  the  following : — 

"  1209.  Notifications,  summonses,  protests  and  services  by 
i^irhich  a  reply  is  required  may  be  made  by  one  notary,  whether  the 
party  in  whose  name  they  are  made  has  or  has  not  signed  the  deed. 
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Such  instruments  are  authentic  and  make  proof  of  their  contents 
until  contradicted  or  disavowed.  But  nothing  inserted  in  any  such 
instrument  as  the  answer  of  the  person  upon  whom  the  same  is 
served,  is  proof  against  him,  unless  it  be  signed  by  such  party." 

2.  With  the  exception -of  the  notifications,  summonses,  protests 
and  services  which  precede,  all  other  notifications,  summonses,  pro- 
tests and  services  may  be  made  by  an  ordinary  notarial  deed  signed 
in  the  office  of  the  notary  or  elsewhere ;  in  such  case,  it  is  sufficient 
for  the  notary  to  serve  a  copy  of  such  deed  upon  the  person  to  be  so 
notified,  summoned  or  protested  at  his  domicile. 

It  is  not  necessary  to  deliver  to  the  cwiverse  party  a  copy  of  the 
procia-verbcd  of  service ;  such  proch-verbal  may  be  drawn  up  and 
signed  afterwards. — Q.  47  Vict.,  cap.  14,  s.  1. 

1210*  An  authentic  writing  makes  complete  proof  between  the 
parties  to  it  and  their  heirs  and  legal  representatives  : 

1.  Of  the  obligation  expressed  in  it ; 

2.  Of  what  is  expressed  in  it  by  way  of  recital,  if  the  recital 
have  a  direct  reference  to  the  obligation  or  to  the  object  of  the  parties 
in  executing  the  instrument.  If  the  recital  be  foreign  to  such  obliga- 
tion and  to  the  object  of  the  parties  in  executing  the  instrument,  it 
can  serve  only  as  a  commencement  of  proof. — Pothier,  Oblig.,  735, 
736,  737 ;  Dumoulin,  Cout  de  Paris,  558,  §  8,  glose  1,  n.  10;  0.  N.. 
1319,  1320.     [I.  117  to  119.] 

1211*  An  authentic  writing  may  be  contradicted  and  set  aside 
as  false  in  whole  or  in  part,  upon  an  improbation  in  the  manner 
provided  in  the  Code  of  Civil  Procedure  and  in  no  other  manner. — 
C.  C,  P.  159  et  seq.  [I.  119.] 

DECISIONS: — 1.  The  Plaintiff  sold  certain  property  to  the  Defendant  and 
almost  a  year  afterwards,  he  sued  to  rectify  the  deed  of  sale  alleging  that,  by  error, 
no  clause  had  been  inserted  in  the  deed  making  a  reservation  of  a  mill  site,  which, 
he  statei,  he  had  not  intended  to  sell.  The  declaration  was  demurred  to  and  the 
demurrer  sustained. — C.  R. — Sabine  vs  Krans,  3  L.  N.,  p.  267. 

2.  Que  la  Cour  ne  pent  permettre  a  une  partie  4  un  acte  authentique,  de 
prouver  par  t^moins  la  fausset^  de  la  date  de  Facte  sans  avoir  reoours  &  rinscrip- 
tion  en  faux,  que  dans  un  seul  os,  savoir,  lorsqu'il  s^agit  d'un  rapport  d'huissier. 
(C.  C.  P.,  159.)— Papinbau,  J — Lewis  vs  PrimeaUf  7  L.  N.,  p.  39. 

See  also  certain  of  the  cases  noted  at  C.  C,  1208  and  1234. 

1212«  Counter-letters  have  effect  between  the  parties  to  them 
only;  they  do  not  make  proof  against  third  persons.— -;/f  L.  27, §  5, 


Digitized  by 


Google 


Of  proof ,-- Art.  1213-1216,  519 

Depdctis ;  Cod.,  L.  2,  Plus  alere  quod  agitur;  Domat,  liv.  3,  tit.  6, 
sec  2.  nn.  14,  15  ;  8  Toullier,  182  et  seq. ;  2  Chardon,  Doi,  n.  51 ;  C. 
N.,  1321.     [1.119.] 

DECISION  : — Where  the  sale  is  made  by  husband  and  wife,  a  contre  leitre 
passed  after  the  «ale  between  the  purchaser  and  the  husband  only,  which  does 
DOt  contain  anything  iigurious  to  the  interests  of  the  wife,  is  not  iUegaL — Moirr, 
J. — Lemoine  vs  Lionaii^  2  L.  C.  L.  J.,  p.  163. 

The  Privy  Council,  to  which  this  case  was  carried,  did  not  pass  its  dictam  in 
this  point._PRiyT  C0UNOIL.-.6  R.  L.,  p.  123. 

1218.  Acts  of  recognition  do  not  make  proof  of  the  primordial 
title,  unless  the  substance  of  the  latter  is  specially  set  forth  in  the 
recognition. 

Whatever  the  recognition  contains  over  and  above  the  primordial 
title,  or  different  from  it,  does  not  make  proof  against  it — Novelle 
119,  cap.  3 ;  Pothier,  Ohlig.,  777,  779  ;  Pothier,  RenU,  147,  148,  149, 
153;  C.  N.,  1337.    [1.119.] 

1214.  The  act  of  ratification  or  confirmation  of  an  obligation 
which  is  voidable  does  not  make  proof  unless  it  expresses  the  sub- 
stance of  the  obligation,  the  cause  of  its  being  voidable  and  the  inten- 
tion to  cover  the  nullity.— C.  N.,  1338.    [I.  119.] 

§  2.  Of  copies  of  authentic  writings. 

121S*  Copies  of  notarial  instruments,  certified  to  be  true  copies 
of  the  original,  by  the  notary  or  other  public  officer,  who  has  the  legal 
custody  of  such  original,  are  authentic  and  make  proof  of  what  is  con- 
tained in  the  original. — Pothier,  Oblig.,  765  et  seq. ;  C.  S.  L.  C,  ch.  73, 
see  31,  n.  8 ;  a  N.,  1334.  [I.  119.] 

DECISION  : — 1.  A  copy  of  a  notarial  act  duly  certified  is  evidence  in 
Canada,  under  the  law  of  England,  in  cases  in  which  the  rule  of  that  law  obtains 
in  evidence. — E.  B. — Moses  vs  Hendersoitj  2  R.  de  L.,  p.  278. 

2.  A  copy  of  a  notarial  deed,  not  certified  to  by  the  notary,  is  a  nullity,  and 
an  action  based  on  such  exhibit  will  be  dismissed. — ^Q.  B. — Bicker  S  Simon,  22 
L.  C.  J.,  p.  270. 

3.  Que  la  production  d*une  copie  d'un  acte  authentique,  oonstatant  que  S. 
Labelle  a  sign6  oet  acte,  ne  fera  pas  preuve  de  la  signature  du  d^fendeur,  S^vdre 
Labelle,  sans  que  Tidentit^  soit  ^tablie. — ^Raintillb,  J. — C6Uvs  Labelle,  12  R.  L. 
p.  33. 

1216.  Extracts  duly  certified  and  delivered  by  notaries  or  by 
the  prothonotaries  of  the  Superior  Court  from  the  originals  of  au- 
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thentic  instruments  lawfully  in  their  custody  are  authentic  and  make 
proof  of  their  contents ;  provided  such  extracts  contain  the  date,  place 
of  execution  and  nature  of  the  instrument,  the  names  and  description 
of  the  parties  to  it.  the  name  of  the  notary  before  whom  it  was  re- 
ceived, the  clauses  or  parts  of  clauses  extracted  at  full  length,  and 
that  mention  be  made  of  the  day  on  which  the  extract  is  delivered 
and  be  noted  on  the  originals.— C.  S.  L.  C,  c.  73,  sec.  28  :  C.  N.  1336. 
[1.119.] 

1217.  When  the  original  of  any  notarial  instrument  has  been 
lost  by  unforeseen  accident,  a  copy  of  an  authentic  copy  thereof  makes 
proof  of  the  contents  of  the  original,  provided  that  such  copy  be  attested 
by  the  notary  or  other  public  oflScer  with  whom  the  authentic  copy  has 
been  deposited  by  judicial  authority  for  the  purpose  of  granting  co- 
pies thereof,  as  provided  in  the  Code  of  Civil  Procedure. — Pothier, 
Oblig,,  766-775 ;  Imbert,  Pratique  judiciaire,  liv.  1,  ch.  47,  n.  4,  p.  321 ; 
C.  C.  P.  1252  et  seq. ;  C.  N.,  1335.     [1. 119.] 

DECISIONS: — 1.  The  contents  of  a  lost  document  can  be  proved  by  verbal 
testimony  after  the  loss  h»s  been  established  by  affidavit,  which  is  the  regular 
way  of  proving  such  !o8«. — Badolet,  J — RuMsell  V9  Ouertin,  10  L.  C.  J.,  p.  1 33. 

2.  A  witness  shall  not  be  interrogated  about  a  copy  of  a  statement  until  the 
non-production  of  the  original  is  accounted  for. — ^Torranok,  J. — Olen  Brick  Com- 
pany vs  Shackellf  14  L.  C.  J.,  p.  238. 

3.  When  the  minute  of  a  notarial  acte  is  lost,  a  certified  copy  thereof  can  be 
used  to  prove  its  contents — Q.  B. — Lamontagne  &  Coniant,  6  R.  L.,  p.  607. 


1218*  Copies  of  notarial  instruments  and  of  extracts  therefrom, 
of  all  authentic  documents,  whether  judicial  or  not,  of  papers  of  re- 
cord, and  of  all  documents  and  instruments  in  writing,  even  those 
under  private  signature,  or  executed  before  witnesses,  lawfully  regist- 
ered at  full  length,  when  such  copies  bear  the  certificate  of  the  re- 
gistrar, are  authentic  evidence  of  such  documents,  if  the  originals  have 
been  destroyed  by  fire  or  other  ax;cident,  or  otherwise  lost. — Pothier, 
06%,  772-3  ;  Boiceau,  part.  1,  ch  11 ;  C.  N.,  1336.     [I.  121,  in  381.] 


1219*  If  in  such  cases  the  original  document  be  in  the  posses- 
sion of  an  adverse  party,  or  of  a  third  party,  without  collusion  on  the 
part  of  the  person  who  relies  upon  it,  and  it  cannot  be  produced,  the 
copy  certified  as  in  the  preceding  article  makes  proof  in  like  manner. 
— C.  S.  L.  C,  c.  37,  s.  20 ;  Poth.  Oblig.  772-773.     [I.  121,  HI.  381.] 
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§  3.  Of  certain  writings  exectUed  out  of  Lower  Candida, 

1220*  The  certificate  of  the  secretary  of  any  foreign  state  or  of 
the  executive  government  thereof,  and  the  original  documents  emd 
copies  of  documents  hereinafter  enumerated,  executed  out  of  Lower 
Canada,  xnskkQ  primd  facie  proof  of  the  contents  thereof  without  any 
evidence  being  necessary  of  the  seal  or  signature  aflSxed  to  such  ori- 
ginal or  copy,  or  of  the  authority  of  the  oflScer  granting  the  same, 
namely  :— C.  S.  L.  C,  c.  90,  s.  4.     [I.  I2l.] 

1.  Exemplifications  of  any  judgment  or  other  judicial  proceeding 
of  any  court  out  of  Lower  Canada,  under  the  seal  of  such  court,  or 
under  the  signature  of  the  officer  having  the  legal  custody  of  the  re- 
cord of  such  judgment  or  other  judicial  proceeding ; — Ibid.  s.  5.  [121.] 

2.  Exemplifications  of  any  will  executed  out  of  Lower  Canada, 
under  the  seal  of  the  court  wherein  the  original  will  is  of  record,  or 
under  the  signature  of  the  judge  or  other  officer  having  the  legal 
custody  of  such  will,  and  the  probate  of  such  will  under  the  seal  of 
the  court  ;— Ibid.  s.  6.  [I.  121.] 

3.  Copies  of  the  exemplification  of  such  will  and  of  the  probate 
thereof  certified  by  the  prothonotary  of  any  court  in  Lower  Canada, 
in  whose  office  the  exemplification  and  probate  have  been  recorded,  at 
the  instance  of  an  interested  party  and  by  the  order  of  a  judge  of 
such  court ;  such  probate  is  also  received  as  proof  of  the  death  of  the 
testator  :— Ibid,  s.  5.  [I.  121.] 

4.  Certificates  of  marriage,  baptism  or  birth,  and  burial  of  persons 
out  of  Lower  Canada,  under  the  hand  of  the  clergyman  or  public 
officer  who  officiated,  €md  extracts  from  any  register  of  such  mar- 
riage, baptism  or  birth,  and  burial,  certified  by  the  clergyman  or 
public  officer  having  the  legal  custody  thereof  ; — Ibid.  s.  3.  [I.  121.] 

5.  Notarial  copies  of  any  power  of  attorney  executed  out  of 
Lower  Canada,  in  the  presence  of  one  or  more  witnesses  and  authen- 
ticated before  the  mayor  of  the  place  or  other  public  officer  of  the 
country  where  it  bears  date,  the  original  whereof  is  deposited  with 
the  notary  public  in  Lower  Canada  granting  the  copy  ; — Ibid.  s.  8. 
[L  121.] 

6.  The  copy  taken  by  a  prothonotary  or  a  clerk  of  a  circuit  court 
in  Lower  Canada  of  any  power  of  attorney  executed  out  of  Lower 
Canada  in  the  presence  of  one  or  more  witnesses  and  authenticated 
before  any  mayor  or  other  public  officer  of  the  country  where  it  bears 
date,  such  copy  being  taken  in  a  cause  wherein  the  original  is  pro- 
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duced  by  a  witness  who  refuses  to  part  with  it,  and  being  certified 
and  deposited  in  the  same  cause  ; — Ibid.  s.  11.  [I.  121  to  123.] 

The  original  powers  of  attorney  mentioned  in  the  preceding 
p6a*agraphs  numbers  five  and  six,  are  held  to  be  duly  proved  :  but  the 
truth  of  the  exemplifications,  probates,  certificates  or  extracts,  and 
the  original  powers  of  attorney  mentioned  in  this  article,  may  be 
denied  and  proof  thereof  be  required  in  the  manner  provided  in  the 
Code  of  Civil  Procedure.— Ibid.  ss.  7,  9,  12.  [I.  123,  III.  383.] 

ATYievdmeTds  : — 1.  All  copies  of  acts  of  the  legislature  of  any  of 
the  provinces  forming  the  dominion  of  Canada,  or  of  any  colony, 
province  or  territory  hereafter  admitted  into  the  union  constituting 
the  said  dominion,  printed  by  a  queen's  printer,  or  other  printer  by 
authority,  for  the  government  of  any  of  the  said  provinces,  colonies 
or  territories,  shall  be  conclusive  evidence  in  this  province  of  such 
acts  and  of  their  contents  ;  and  every  copy  purporting  to  be  so 
printed  shall  be  deemed  to  be  so,  until  the  contrary  is  proved. 

2.  All  copies  of  official  documents,  proclamations  or  announce- 
ments, printed  by  a  queen's  printer,  or  other  printer  by  authority, 
for  the  government  of  any  of  the  said  provinces,  colonies  or  terri- 
tories, shall  be  conclusive  evidence  in  this  province  of  such  documents, 
proclamations  and  announcements,  and  of  their  contents  ;  and  every 
copy  purporting  to  be  so  printed  shall  be  deemed  to  be  so,  until  the 
contrary  is  proved. — Q.  31  Vict.  cap.  18. 

1.  Sections  one,  two,  three  and  four  of  chapter  ninety  of  the 
consolidated  statutes  for  Lower  Canada  are  repealed  and  are  replaced 
by  the  following  sections  : 

"  1.  In  any  suit  brougl\t  in  this  province  upon  a  judgment 
rendered  out  of  the  Dominion  of  Canada,  any  defence  set  up  or  that 
might  have  been  set  up  to  the  original  suit,  may  be  pleaded  to  the 
suit  upon  such  judgment." 

"  2.  In  any  suit  brought  in  this  province  upon  a  judgment 
rendered  by  a  provincial  court  in  any  other  province  of  the  Dominion 
of  Canada,  in  a  suit  in  which  personal  service  was  made  on  the  defend- 
ant within  such  other  province  or  in  which  in  the  absence  of  such 
personal  service  the  defendant  appeared,  no  defence  that  might  have 
been  set  up  to  the  original  suit  can  be  made  and  pleaded  to  the  suit 
upon  such  judgment." 

"  3.  In  the  case  of  a  suit  against  a  corporation,  service  within 
such  other  province  on  the  officer  or  officers  indicated  in  the  charter 
or  in  the  law  under  which  the  charter  has  been  granted,  or  if  such 
officer  or  officers  cannot  be  found  within  such  other  province,  service 
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therein  on  any  person  through  whom  by  the  law  of  such  other  pro- 
vince a  valid  service  on  such  corporation  can  be  made,  shall  be  held 
to  be  personal  service  to  bring  the  case  under  the  provisions  of  the 
preceding  section." 

"  4.  In  any  suit  brought  in  this  province  upon  a  judgment 
rendered  by  a  provincial  court  in  any  other  province  of  the  Dominion 
of  Canada,  in  a  suit  in  which  the  defendant  was  not  personally  served 
within  such  other  province,  or  in  which  in  the  absence  of  personal 
service  he  did  not  appear,  any  defence  that  might  have  been  set  up 
to  the  original  suit,  may  be  made  and  pleaded  to  the  suit  upon  such 
judgment." 

2.  This  act  shall  not  apply  to  judgments  now  rendered  nor  to 
pending  cases. — Q.  40  Vict.  cap.  14. 

DECISIONS  : — 1*  Action  will  lie  on  a  foreign  judgment  notwithstanding 
anything  in  the  ordonnance  of  1629  to  the  contrary.*— C.  R — King  vs  DemerSf  15 
L.  C.  J.,  p.  129. 

2.  In  a  suit  upon  a  foreign  judgment,  if  the  exemplification  shows  no  cause 
of  action,  nor  that  the  defendant  was  duly  summoned  and  regularly  condemned, 
the  action  must  be  dismissed. — '^^  R. —  May  vs  Ritchie^  16  L.  C.  J.,  p.  81,  3  R.  L., 
p.  440. 

3.  In  an  action  on  a  foreign  judgment  and  the  usual  assumpsit  counts,  where 
the  plaintiff  only  fyles  a  copy  of  the  judgment  which  does  not  reveal  the  cause 
of  indebtedness,  he  will  be  ordered  to  fyle  an  account. — ^Torrance,  J. — Holmes  vs 
Cassilsj  21  L.  C.  J.,  p.  28. 

4.  In  a  suit  on  a  judgment  obtained  in  Ontario,  where  it  was  admitted  that 
the  summons  io  the  original  suit  had  been  served  personally  on  the  Defendant, 
in  Quebec,  it  was  held  that  he  was  not  entitled  to  raise  any  objection  which  he 
might  have  urged  in  the  original  suit. — C.  R — Aleock  vs  HovnCf  22  L.  0  J.,  p.  145. 

5.  A  foreign  judgment,  to  have  extra-territorial  effect  and  force,  must  be  for 
a  definite  sum  and  must  have  been  pronounced  by  a  Court  having  competency 
according  to  the  rules  of  private  international  law.  According  to  such  rules,  inter- 
national jurisdiction  is  founded  either  upon  the  Defendant's  domicile  or  presence 
in  the  territory  of  the  foreign  tribunal,  or  on  his  possession  of  property  within 
such  territories.  Therefore,  when  the  exemplification  of  judgment  fyled  did  not, 
on  its  face,  show  the  international  competency  of  the  foreign  court,  and  there 
was  no  evidence  to  establish  the  existence  of  any  of  the  cases  which  would  have 

conferred  such  international  competency,  the  action  was  dismissed ^WurtIElb,  J, 

^Siaeey  vs  Beaudin,  9  L.  N.,  p.  363. 

6.  That  an  affidavit  of  the  death  of  a  person  out  of  Lower  Canada,  purport- 
ing to  be  sworn  before  a  foreign  notary,  does  not  make  proof  of  its  contents. 

Q.  B Quinn  S  DumaSy  23  L.  C.  J.,  p.  182. 

7.  Que  lorsqu'il  appert  par  la  preuve  fiute  qu'&  Pendroit  oii  on  alldgue  que 
deux  personnes  ont  6t6  marines  dans  les  Etats-Unis  d'Am6rique,  il  n'y  avait  pas 
alord  de  r^gistres  reguliers  et  authentiques,  tels  que  requis  par  la  loi  du  Canada, 
et  que  vUl  le  laps  de  temps  et  Tabsence  de  tels  r6gistres,  un  certificat  de  tel  ma- 
nage, sous  Particle  1220  C.  C.  ne  pourrait  Stre  obtenu  m^me  si  ces  r^gistres 
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eussent  exists,  le  dit  manage  peut  dtre  prouy6  par  t^moins.  Que  la  prenve  do 
d^o^s  d'une  personne,  qui  s'est  noy6e  dans  un  endroit  non  habit6  de  oette  Pro- 
vince, oiH  il  n'y  aurait  pas  de  prdtre  ou  ministre,  magistrat  ou  coroner,  et  otiaucun 
r6gistre  d'ltat  civil  n'^tait  tenu  ou  connu,  peut  Stre  foite  par  t6moins.«.Q.  B. — 
Cutting  &  Jordan^  10  R.  L.,  p.  401. 

8.  Qu'un  manage  contracts  oiH  il  n'y  a  ni  pr^tre  ou  ministre,  ni  magistrat,  ni 
aucune  autorit6  religieuse  ou  civile  et  ni  aucun  registre  peut  dtre  6tabli  par 
preuve  verbale — Gabon,  J. — Froitr  vs  Foulioi,  13  R.  L.,  p.  1. — Q.  B. — 13  R.  L^  p. 
520,  8  L.  N.,  p.  178,  12  Q.  L.  R ,  p.  327.— Supreme  Couet:— 4  S.  C.  R.,  p.  515,  10  L. 
N.,  p.  12. 

9.  Que  la  procuration  consentie  devant  un  notaire,  k  New- York,  authenti- 
qu6e  par  le  greffier  de  la  Cour  Sup^rieure  du  m§me  endroit  et  d^pos^e  &  Hull, 
Bas-Canada,  chez  un  notaire  public,  est  valable,  et  tel  notaire  peut  aussi  valable- 
ment  en  d§livrer  des  copies  qui  pourront  §tre  exhib^es  en  Gour  avec  la  mdme 
efficacit6  qu'un  acte  authentique. — C.  R. — Marston  vs  Pelletier,  14  R.  Ij.,  p.  251, 
29  L.  C.  J.,  p,  335. 

10.  Qu'une  simple  d^nlgation  du  jugement  rendu  et  des  faits  y  contenuse^t 
nuUe  et  non  avenue ;  le  d^fendeur  doit  proc^der  centre  le  jugement  comme  la  loi 
Pindique  pour  les  pieces  authentiques. — JettI:,  J — Dunbar  vs  Altnour^  M.  L.  R., 
3  S.  C,  p.  142. 

11.  Que  le  demandeur  n'ayant  pas  prouv6  la  loi  d'Ontario  ni  montr6  en  quoi 
elle  diffdre  de  la  loi  de  la  Province  de  Quebec,  il  faut  prendre  pour  av6r6  que  les 
deux  lois  sont  identiques.  Que  les  tribunaux  de  cette  Province  ne  sont  pas  tonus 
de  prendre  judiciairement  connaissance  des  statuts  passes  dans  les  autres  pro- 
vinces du  Canada,  mais  que  ces  lois  doivent  §tre  produites  et  prouv6es  dans  la 
cause  pour  y  faire  preuve. — Q.  B. — Pritneau  vs  OUes,  31  L.  C.  J.,  p.  271. 

§  4.  Of  private  writings, 

1221.  A  writing  which  is  not  authentic  by  reason  of  cmy  defect 
of  form,  or  of  the  incompetency  of  the  oflBcer,  avails  as  a  private 
writing,  if  it  have  been  signed  by  all  the  parties  ;  saving  the  provi- 
sions contained  in  article  895.     [I.  123,  III.  383.] 

1222*  Private  writings  acknowledged  by  the  party  against 
whom  they  are  set  up,  or  legally  held  to  be  acknowledged  or  proved, 
have  the  same  effect  in  making  proof  between  the  parties  thereto,  and 
between  their  heirs  and  legal  representatives,  as  authentic  writings. — 
Pothier,  06%,  742-3;  C.  S.  L  C,  ch.  83,  §  2,  sec.  86;  C.  N.,  1322. 
[I.  123.] 

DECISIONS  : — 1*  A  receipt  in  full  given  by  a  clerk  only  empowered  to  give 
receipts  for  money  which  he  receives,  is  not  conclusive  evidence. — K.  B. — Munroe 
vs  HegginSf  2  R.  de  L.,  p.  279. 

2.  An  agreement  in  writing  sous  seing  privS  is  not  null  because  it  is  not 
made  in  duplicate. — C  K^-^haw  vs  licConnellj  4  L.  C.  R.,  p.  176. 

3.  A  document  sous  seing  prto^  containing  the  stipulation  of  a  contratsyndi'' 
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lagmaHque  is  valid  and  its  production  to  prove  the  respective  engagements  of  the 
parties  thereto  is  sufiQoient,  although  it  be  neither  executed  in  duplicate  or 
declared  to  have  been  so  executed. — ^Tasohbrbau,  J. — Latnpaon  vs  McConnellf  14 
L,  C.  R,  p.  44. 

4.  Entries  in  merchants'  books  regularly  kept  and  unchanged  during  a  term 
of  years,  with  an  annual  rendering  of  accounts  to  creditors  conformable  to  such 
entries,  make  proof  against  such  merchants,  particularly  after  the  death  of  cre- 
ditors.—Suprbmb  Ck)URT.— 2  S.  C.  R.,  p,  26,  21  L.  C.  J.,  p.  169.— .Q.  B.— 21  L.  C.  J., 
p.  92. 

5.  The  onus  of  proof  where  a  bank  alleges  that  it  has  paid  out  money  on  a 
check,  the  genuineness  of  which  is  denied  by  the  depositor,  is  on  the  bank  which 
made  the  payment. — Q.  B. — Clark  &  Exchange  Bank  of  Canada^  3  L.  N.,  p.  45. 

6.  The  signature  to  a  promissory  note,  which  is  denied,  cannot  be  proved 
solely  by  comparison  of  the  disputed  signature  with  other  signatures  which  are 
admitted  to  be  genuine. — Q.  B. — Paige  &  Ponton^  26  L.  C.  J.,  p.  155. 

7.  Where  the  plaintiff,  a  depositor  in  a  bank,  sued  for  a  sum  of  $510  which 
he  alleged  to  be  the  balance  due  him,  and  the  bank  pleaded  payment  of  a  cheque 
for  that  amount,  which  was  produced,  and  the  plaintiff  alleged  that  it  was  a  for* 
gery,  it  was  held  to  be  the  bank's  duty  to  prove  that  the  signature  was  genuine 
and  that  they  had  failed  to  do  so. — Q.  B — Clark  d:  Exchange  Bank  of  Canada^ 
3  L.  N.,  p.  45. 

8.  Qu'un  re9u  sous  croix,  devant  deux  t6moins,  est  valable  et  pent  §tre 
prouv6  par  les  t6moins  presents,  lors  m§me  que  Pun  d'eux  ne  salt  pas  signer  et 
aurait  appose  sa  marque  ou  croix. — ^Q.  B. — Querret  dit  Laiulippe  S  Bernard,  1  Q. 
B.  R.,  p.  69. 

9.  That  a  note  signed  with  a  cross  does  not  make  proof  of  itself  and  proof 
must  be  made  of  the  signature  in  order  to  obtain  judgment  thereon. — Wurtelb,  J. 
^FUet  vs  PUon,  9  L.  N.,  p.  380. 

10.  That  a  promissory  note,  sign  with  a  cross  is  not  a  private  writing  which 
makes  proof  between  the  parties,  without  evidence  of  its  execution. — ^Wurtblb, 
J. — Banque  Nationale  v$  Charretie,  10  L.  N.,  p.  85. 


1228*  If  the  party  against  whom  a  private  writing  is  set  up  do 
not  formally  deny  his  writing  or  signature  in  the  manner  provided 
in  the  Code  of  Civil  Procedure,  it  is  held  to  be  acknowledged.  His 
heirs  or  legal  representatives  are  only  obliged  to  declare  that  they  do 
not  know  his  writing  or  signature. — C.  C.  P.,  145  ;  C.  S.  L.  C,  c.  83, 
s.  86  ;  C.  N.,  1324.  [I  123.] 

DECISIONS  : — 1.  In  a  defendant  by  exception  admits  his  signature  to  a  note 
of  hand  and  pleads  a  term  for  payment,  it  is  not  necessary  for  the  plaintiff  to 
prove  the  signature,  even  if  the  exception  be  dismissed  and  there  is  a  difense  en 
faii^-K.  B — Vallih-es  vs  Roy,  2  R.  de  L.,  p.  335. 

2.  Where  two  persons  sued  jointly  on  a  writmg  plead  together  to  the 
merits,  they  cannot  afterwards  urge  that  the  signature  to  the  writing  is  not  the 
signature  of  both  or  of  either  of  them,  more  especially  in  the  absence  of  an  affi- 
davit denying  the  signature,  as  required  by  C.  C.  P.  145. — Q.  B. — D^  &  Hatnel, 
7  L  N.  p.  405. 
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3.  No  affidavit  is  required  for  the  mere  allegation  that  what  is  written  orer 
the  stamp  is  not  true. — MoCord,  J — Banque  Jacques-Cariier  vs  CoU^  9  Q.  L.  R^ 
p.  139. 

See  also  cases  noted  in  Foran*8  C.  C.  P.  at  art.  145. 


1224*  In  the  case  of  formal  denial  by  a  party  of  his  writing  or 
signature,  or  in  the  c€we  of  a  declaration  by  his  heirs  or  legal  repre- 
sentatives that  they  do  not  know  it,  proof  must  be  made  in  the 
manner  provided  in  the  Code  of  Civil  Procedure. — C.  N.,  1324.  [I.  123.] 

122S«  Private  writings  have  no  date  against  third  persons  but 
from  the  time  of  their  registration,  or  from  the  death  of  one  of  the 
subscribing  parties  or  witnesses,  or  from  the  day  that  the  substance 
of  the  writing  has  been  set  forth  in  an  authentic  instrument. 

The  date  may  nevertheless  be  established  against  third  pei*sons 
by  legal  proof. — Pothier,  Ohlig,,  750  ;  Registry  Law,  C.  S.  L,  C,  pp. 
349-50 ;  5  Marcad6,  pp.  56,  57,  58 ;  10  Pand.  Franc?.,  p.  345  ;  C.  N., 
1328.  [I.  123.] 

DECISIONS  : — A  deed  of  sale  or  cession  of  droiU  de  succession  duly  enre- 
gistered,  does  not  require  signification.  An  acte  sous  seing  privi  subsequently 
passed  between  the  parties,  purporting  to  annul  and  set  aside  the  deed  of  ces- 
sion, but  which  aete  sous  seing  privi  has  been  neither  registered  nor  signified, 
does  not  give  the  cidant  a  right  of  action — C.  R. — SauvSvs  Sauvi^  1 L.  N.,  p.  546. 

2.  In  a  suit  by  the  assignees  of  a  creditor  to  recover  the  amount  of  a  nota- 
rial obligation  in  his  favor,  the  Defendant  may  successfully  oppose  thereto  a 
release  in  his  favor  executed  by  such  creditor  sous  seing  privij  without  proof 
that  the  same  was  really  executed  at  the  time  it  purports  to  have  been  signed. 
— Q.  B Prioosi  <fc  Milancourt,  23  L.  C.  J.,  p.  166. 

1226*  The  rule  declared  in  the  last  preceding  article  does  not 
apply  to  writings  of  a  commercial  nature.  Such  writings  are  pre- 
sumed to  have  been  maxle  on  the  day  they  bear  date,  in  the  absence 
of  proof  to  the  contrary. — 1  Taylor,  Evid.y  153,  n.  137;  3  Lower 
Canada  Reports,  Hays  &  David ;  1  Nouguier,  p.  82.  [I.  123,  III.  383.] 

DECISION  : — ^The  holder  of  a  promissory  note  is  not  bound  to  prove  that  the 
note  was  really  made  at  the  date  which  it  bears.  The  date  makes  proof  of  itself. — 
Maokat,  J. — Hutchins  vs  Loheuj  14  L.  C.  J.,  p.  85. 

1227.  Family  registers  and  papers  do  not  make  proof  in  favor 
of  him  by  whom  they  are  written.     They  are  proof  against  him : 

1.  In  all  cases  in  which  they  formally  declare  a  payment  received  ; 

2.  When  they  contain  express  mention  that  a  minute  is  made  to 
supply  a  defect  of  title  to  a  person  in  whose  favor  an  obligation  is 


Digitized  by 


Google 


Of  proof  .—Art,  12^8-1280.  627 

declared  to  exist. — Cod.,  L.  7,  De  probat ;  Pothier,  06%.,  758,  769  ; 
Boisceau,  part.  2,  ch.  8,  n.  14 ;  C.  N.,  1331.     [I.  123  to  125.] 

DECISION  : — Que  lorsque  la  seule  preuve  offerte  oontre  lea  h^ritiers  et  ayans 
cause  d'un  marchaud  oonsiste  en  la  productiou  de  ses  livresi  celui  qui  veut  les 
iuYoquer  ne  peut  les  diviser  en  admettant  ce  qui  lui  est  favorable  et  en  refusant 
d'admettre  oe  qui  est  contraire  &  sa  pretention.  Que  les  entries  de  ces  livres  ne 
peuYent  dtre  divis^es  et  qu^on  ne  peut  y  invoquer  ce  qui  est  au  d^bit  du  mar- 
chand  sans  admettre  ce  qui  est  k  son  credit. — C.  K. — Bilodeau  vs  Lemieux,  13  Q. 
L.R.,p.  181. 

19^H.  What  is  written  by  the  creditor  on  the  back  or  upon  any- 
other  part  of  the  title  which  has  always  remained  in  his  possession, 
though  the  writting  be  neither  signed  nor  dated,  is  proof  against  him 
when  it  tends  to  establish  the  discharge  of  the  debtor. 

In  like  manner  what  is  written  by  the  creditor  on  the  back  or 
upon  any  other  part  of  the  duplicate  of  a  title  or  of  a  receipt  is  proof, 
provided  such  duplicate  be  in  the  hands  of  the  debtor. — Pothier, 
OUig.,  760,  761 ;  C.  N,  1332.     [I.  125.] 

1220«  No  indorsement  or  memoi*andum  of  any  payment  upon 
a  promissory  note,  bill  of  exchange  or  other  writing,  made  by  or  on 
behalf  of  the  party  to  whom  such  payment  is  made,  is  received  in 
proof  of  such  payment  so  as  to  take  the  debt  out  of  the  operation  of 
the  law  respecting  the  limitation  of  actions. — C.  S.  C,  ch.  67,  sec.  4. 
[I.  125.] 

DECISION  : — The  endorsement  of  payments  on  a  promissory  note  is  not  an 
interruption  of  prescription.  The  limitation  of  five  years  operates  as  a  statute  of 
repose  which  extinguishes  the  debt,  and  nothing  less  than  a  new  promise  in 
voiting  can  suffice  to  found  an  action  upon.  Any  endorsement  of  interest  or  part 
payment  of  principal  should  be  written  by  the  debtor  and  signed  by  both  parties. 
Stuabt,  J.— Caron  vs  Cloutier  3  Q.  L.  R.,  p.  230. 

SECTION  III. — OF  TESTIMONY. 

1230*  The  testimony  of  one  witness  is  sufficient  in  all  cases  in 
which  proof  by  testimony  is  admitted. — C.  S.  L.  C,  c.  82,  sec.  16,  p. 
698.     [L  126.] 

DECISIONS: — 1.  In  an  action  for  slanderwhereonly  one  witness  could  swear 
to  the  slanderous,  words  being  uttered,  such  evidence  was  held  insufficient  for 
of  want  corroboration. — Meredith  and  Badolet,  J  J — Ferguson  vs  OUmourj  5  L. 
C.  R.,  p.  145. 

2.  In  an  action  for  damages  by  the  father  of  a  minor  for  rape,  where 
the  case    was  sustained    merely  by  the  evidence  of  the  girl  and  there  was 
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counter-eyidence  to  the  effect  that  the  girPs  charaoter  was  equivocal,  the  action 
could  not  be  maintained. — ^Tasohbrbau,  J. — Bigonesse  V8  Brunelle,  27  L.  C.  J., 
) .  372. 

3^  1231.  All  persons  are  legally  competent  to  give  testimony,  ex- 
cept : 

1.  Persons  deficient  in  understanding,  whether  from  immaturity 
of  age,  insanity  or  other  cause  ; 

2.  Those  insensible  to  the  religious  obligation  of  an  oath ; 

3.  Those  civilly  dead ; 

4.  Those  declared  infamous  by  law  ; 

5.  Husband  and  wife,  for  or  against  each  other. — Pothier,  823 ; 
C.  S.  L.  C,  ibid.,  sec.  14 ;  1  Greenleaf,  Ev.,  365,  368,  572  ;  Taylor,  Ev,, 
p.  1091.     [I   125.] 

ATnendments  : — The  Insolvent  Act  of  1875  and  amending  acts 
(since  repealed)  authorized  the  examination  of  the  husband  or  wife  of 
the  Insolvent— D.  38  Vict.  chap.  16,  s.  26,  39  Vict,  cap  30,  s.  5. 

Article  252,  of  the  code  of  civil  procedure,  is  hereby  amended,  by 
adding  thereto  the  following  paragraph  : 

"  Nevertheless,  if  consorts  are  separated  as  to  property,  and  one 
of  them,  as  agent,  has  administered  property  belonging  to  the  other, 
the  concert  who  has  so  administered  may  be  examined  as  a  witness  in 
relation  to  any  fact  connected  with  such  administration  ;  provided  the 
court  or  judge  shall,  in  view  of  the  circumstances  of  the  case,  deem  it 
just  and  advisable  to  order  such  examination.  Whenever  such  exa- 
mination shall  be  allowed,  it  shall  be  as  unrestricted  as  would  have 
been  that  of  the  other  consort,  whether  as  regards  the  admissibility 
of  verbal  evidence  or  otherwise.'* — Q.  35  Vict.  cap.  6,  s.  9. 

DECISIONS: — 1.  The  notary  or  notaries  who  have  reoeived,  or  the  Umo^t 
instrumeniaires  who  have  witnessed,  the  execution  of  a  will  or  authentic  instru- 
ment, are  competent  witnesses  upon  a  proceeding  upon  an  inscription  en  faux 
impugning  the  validity  of  such  will  or  other  authentic  instrument. — Duval  and 
Meredith,  JJ 4  L.  C.  R.,  p.  228. 

2.  Under  C.  S.  L.  C,  cap.  82,  ss.  14  and  15  a  Defendant  sued  personally  and 
as  authorizing  his  wife,  who  was  also  a  Defendant,  may  be  examined  as  a  witness 
on  behalf  of  the  Plaintifir.^JSHiTH,  J. — Dillon  vs  Harrison,  14  L.  C.  R.,  p.  96. 

3.  Where  a  wife  s^arie  de  biens  from  her  husband,  carries  on  trade  and 
commerce  through  her  husband,  authorized  as  her  agent  to  that  effect,  under 
power  of  attorney,  the  said  husband  may  be  examined  as  a  witness  against  his 
wife Berthelot,  J. — Ireland  vs  Maume,  10  L.  C.  J.,  p.  28. 

4.  Notwithstanding  sec  10  of  Insolvent  Act  of  1864,  sub-sec  4,  which 
authorizes  the  examination  of  any  person  upon  oath  respecting  the  estate  of  the 
insolvent,  the  wife  of  an  insolvent  cannot  legally  be  examined  concerning  his 
estate. — ^Badolbt,  J. — Feron  S  Whyie,  10  L.  C.  J.,  p.  111. 
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5.  The  husband  of  a  marchande  publique  siparie  de  bimt  by  marriage 
contract,  who  is  merely  brought  into  the  cause  to  authorise  his  wife,  is  not  a 
"  party  in  a  cause  ''  within  the  meaning  of  C.  8.  L.  C,  c.  82,  sec.  J  5,  and  cannot  be 
examined  as  a  witness  for  or  against^is  wife.  The  rule  of  law  prohibiting  hus- 
band and  wife  from  being  examined  for  or  against  each  other  in  civil  cases,  suffers 
no  exception  in  the  case  where  the  husband  is  the  agent  of  his  wife,  a  marohande 
publiquCf  and  sole  manager  of  her  business  under  a  power  of  attorney. — Q.  B. — 
Ireland  S  Duehemay,  2  L.  C.  L.  J.,  p.  227. 

6.  Under  the  Quebec  Act,  35  Victoria,  chap.  6,  sec.  9,  the  right  to  examine 
a  consort  as  a  witness  is  conferred  upon  the  adverse  party  only.— Johnson,  J^ — 
Bush  v$  Stephens,  17  L.  C.  J.,  p.  140. 

7.  Un  mari  sera  entendu  comme  t^moin  dans  une  cause  c^  son  Spouse  est 
demandere^ se,  lorsque  celle-ci  a  d6clar6  dans  sa  deposition  que  c*est  son  mari  qui 
g^re  ses  affaires  et  administre  ses  biens. — Loranobb,  J, ^--Johnson  vs  Martin^  5  R. 
L,  p.  336. 

8.  In  commercial  cases  the  attorney  in  the  cause  can  be  heard  as  a  wit- 
ness on  behalf  of  the  parties  whom  he  represents.— Johnson,  J. — Milan^n  vs 
Beaupr4,  6  R.  L.,  p.  509. 

9.  That  the  attorney  of  record,  even  in  a  non-commercial  case,  may  be 

heard  as  a  witness  on  behalf  of  his  client,  if  parole  evidence  be  admissible 

Mbrbdith,  C.  J. — Rev.  Dames  Ursulines  vs  Egan^  6  Q.  L.  R.,  p.  38. 

10.  DoRiON,  C.  J.,  loq.  It  is  a  great  abuse  for  advocates  engaged  in  a  case 
to  appear  as  witnesses  if  it  can  be  avoided.  In  any  event,  the  lawyer  should 
first  set  out  in  an  affidavit  what  his  evidence  would  be. — ^Q.  B. — Molson  S  Carter , 
3  L.  N.,  p.  258. 

11.  The  bailiff  who  made  the  service  can  be  examined  as  a  witness  provided 
it  be  not  to  prove  admissions  made  or  statements  made  at  the  time  of  the  ser- 
vice.— Stuart,  J — Oarneau  vs  CourcKhie^  6  Q.  L.  R.,  p.  34. 

12.  La  section  9  du  chapitre  VI  des  Statuts  de  Quebec  de  1871,  35  Victoria, 
decretant  que  si  les  6f  oux  sont  s6par6s  de  biens,  et  que  Fun  d*eux,  comme  agent, 
a  administr6  lei  propri^t^s  de  Tautre,  P^poux  qui  a  ainsi  administr6  pourrait  6tre 
examine  comme  t^moin  sur  tons  les  faits  qui  ont  concern^  telle  administration, 
doit  s'entendre  que  T^poux  pourra  Stre  examine  comme  t^moin  de  la  partie 
adverse  seulement,  et  non  comme  le  t6m<'in  de  Fautre  epoux. — Gabon,  J. — Four- 
quin  vs  MeOreevy^  9  R.  L.,  p.  383. 

13.  Similar  decision. — Laframboisb,  J. — Lareau  vs Beaudryj22 L. C.  J.,  p.  336 . 

14.  Similar  decision. — ^Bbaudrt,  J. — Foisy  vs  Lefehvrey  4  R.  L.,  p.  564. 

15.  In  an  action  for  a  penalty  for  the  sale  of  intoxicating  liquors,  the  bailiff 
who  served  the  defendant's  attorneys  with  notice  of  the  inscription  of  the  case 
is  not  competent  to  give  evidence  relating  to  the  sale  of  liquors  made  by  the 
defendant. — ^BiATHiBtr,  J. — Rivard  vs  CouriemanchSf  1 1  R.  L.,  p.  103. 

16.  Que  r^poux  s6par6  de  biens  et  defendeur  ne  peut  dtre  t^moin  du 
demandeur  sur  la  contestation  d'une  opposition  afin  de  distraire,  faite  par  la 
femme  du  defendeur. — ^Q.  B — Brunelle  ds  Bergeron,  14  R.  L.,  p.  501. 

17.  The  affidavit  of  a  person  since  deceased  does  not  make  evidence. 

SupRBiiB  Court — Oagnon  vs  Prince,  7  S.  C.  R.,  p.  386. 

18.  Where  an  action  of  damages  was  instituted  against  a  chemist,  arising 
from  injuries  suffered  through  an  explosion  of  chemicals  caused  by  the  act  of  his 
unlicensed  apprentice,  who  was  himself  killed  by  the  explosion,  and  there  was 
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no  other  living  eye-witness  of  the  facts,  the  statement  made  by  such  apprentice 
to  his  master,  the  defendant^  in  explanation  of  the  circumstances,  is  admissible 
as  eyidence,  not  as  absolute  proof,  but  as  explanatory  and  corroborative  of  the 
circumstantial  proof.^ — Davidson,  J — Laskey  vs  Lyont,  M.  L.  R.,  4  S.  C,  p.  4. 

1233*  Testimony  given  by  a  party  in  a  suit  cannot  avail  in  his 
favor. 

A  witness  is  not  rendered  incompetent  by  reason  of  relationship 
or  of  being  interested  in  the  suit ;  but  his  credibility  may  be  affected 
thereby. — Greenleaf,  Evid.y  nn.  365  et  seq.  and  generally  ch.  4,  part 
2,  and  ch.  2,  part.  3  ;  C.  S.  L.  C,  ihidu,  sec.  14,  16.  [I.  125.] 

AToendmient : — Any  passenger  who  produces  such  check  {to  wU, 
the  check  whcih  Railway  Companies  are  bound  by  law  to  affix  to 
passengers'  baggage)  may  himself  be  a  witness  in  any  action  or  suit 
brought  by  him  against  the  company  to  prove  the  contents  and  value 
of  his  baggage  not  delivered  to  him. — R.  S.  C,  cap.  109,  s.  25,  s.  s.  4. 

DECISIONS  : — 1.  The  maker  of  a  promissory  note  payable  to  the  order  of  the 
Defendant  and  by  the  Defendant  endorsed  to  the  Plaintiff,  is  a  competent  witness 
for  the  Defendant. — C.R. — McDonald  V8  Seymour ,  6  L.  C.  R.,  p.  102. 

2.  To  an  action  on  several  promissory  notes  N.  pleaded  usury  and  produced 
F.,  maker  of  part  of  the  notes  and  endorser  of  the  others,  as  a  witness. — Held  : 
that  this  kind  of  interest  only  aftects  F.'s  credibility,  not  his  competency  to  be  a 
witness. — C.  R. — Malo  vs  Noye^  1  L.  C.  J.;  p.  11  and  p.  155. 

3.  A  person  who  receives  money  from  the  maker  of  a  note  before  its  matu- 
rity and  undertakes  to  pay  it^  is  not  a  competent  witness  for  the  Defendant  in  an 
action  against  the  maker  to  prove  that  he  did  so  ;  for  in  the  event  of  a  judgment 
for  the  Plaintiff,  he  would  be  liable  over  to  the  Defendant  for  the  costs  of  such 
action  as  damages  for  the  non*fu  filment  of  his  undertaking. — C.  R. — Fraser  v$ 
Brad/ord, 2  L.C.  J.,  p.  111. 

4.  In  an  action  against  a  Defendant  as  having  been  partner  in  a  firm  alleged 
to  have  been  dissolved  and  insolvent;  the  evidence  of  one  partner  is  inadmissible 

to  prove  that  the  Defendant  was  a  member  of  the  firm.--SMrrH,  J Chapman  V9 

Masson,  8  L.  C.  R.,  p.  225. 

5.  The  maker  of  a  promissory  note,  impleaded  with  the  indorser,  may  be 
a  witness  for  such  indorser.^ — Q.  B — Woodbury  &  Oarth,  9  L.  C.  R.,  p.  438. 

6.  The  minor  may  be  interrogated  on  matters  within  his  cognizance,  in 

causes  instituted  for  him  by  his  tutor ^Torrance,  J.-^Forget  dit  Depaty  rt 

Sen4cal,  4  L.  N.,  p.  85. 

7.  In  an  action  against  the  executors  of  a  will,  one  of  the  executors  who  is 
a  legatee  under  such  will  and  also  individually  sued,  is  a  party  to  the  suit,  and 
cannot  be  ejfamined  on  behalf  of  the  estate  of  which  he  is  an  executor  in  a 
separate  defence  by  it — ^Rainvillb,  J. — Ontario  Bankvs  Mitchell^  5  L.  N.,  p.  154. 

8.  That  such  executor  having  renounced  as  such  legatee,  but  being  a  De- 
fendant individually  and  liable  solidairementf  as  having  endorsed  the  note  sued 
on,  is  still  incompetent  as  a  witness  for  the  estate,  although  he  has  pleaded  sepa- 
rately.—J^btt^,  and  ToRRAKOB,  J  J — Ontario  Bank  vs  Mitchell,  5  L.  N.,  p.  155. 

9.  A  party  who  has  no  personal  interest  in  the  action  or  proceeding,  although 
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indiyidaally  named  in  the  record,  (i.  e,  a  party  acting  en  autre  droit)  may  be 

examined  as  a  witness  on  behalf  of  the  parties  whom  he  represents. — Q.  B Fair 

&  Cassils,  2  Q.  B.  R.,  p.  1. 

10.  Que  le  tuteur  plaidant  en  nom  qualifie  pour  son  pupille,  est  t6moin 
competent  pour  ce  dernier,  et  que  sa  credibility  peut  seul  dtre  affectee  par  sa 
position  dans  Tinst'ince. — ^Casattlt,  J. — Thompson  vs  PeUetierj  7  Q.  L.  R.,  p.  59. 

11.  The  minor  daughter  is  a  competent  witness  for  her  parent  to  prove  acts 

of  violence  done  to  her  person  while  a  member  of  his  family.-^TAfloaBBBAu,  J. 

15  L.  C.  R.,  p.  102.  {Memo.  This  case  was  reversed  in  appeal  so  far  as  the  right  of 
the  father  to  bring,  in  his  own  name,  an  action  for  the  seduction  of  his  daughter, 
a  minor ^Q.  B.— 13  Q.  L.  R.,  p.  195.) 

12.  Lorsque  deux  membres  d*une  soci6t6  dissoute  sont  poursuivis  conjoin- 
tement  pour  une  dette  de  la  ci-devant  soci6t6,  et  ses^parant  dans  leurs  defenses, 
Pun  peut  Stre  entendu  comme  t^moin  de  Pautre. — Andrews,  J. — McCone  vs 
Poulin,  14  Q.  L.  R.,  p.  182. 

13.  See  case  noted  at  C.  C,  1233  n.  31. 

1283*  Proof  may  be  made  by  testimony : 

1.  Of  all  facts  concerning  commercial  matters ; 

2.  In  all  matters  in  which  the  principal  sum  of  money  or  value 
in  question  does  not  exceed  [fifty  dollars ;] 

3.  In  cases  in  which  real  property  is  held  by  permission  of  the 
proprietor  without  lease,  as  provided  in  the  title  Of  Lease  and  Hi/re  ; 

4.  In  cases  of  necessary  deposits,  or  deposits  made  by  travellers 
in  an  inn,  and  in  other  cases  of  a  like  nature  ; 

5.  In  cases  of  obligations  arising  from  quasi-contracts,  oflfences, 
and  quasi-offences,  and  all  other  cases  in  which  the  party  claiming 
could  not  procure  proof  in  writing ; 

6.  In  cases  in  which  the  proof  in  writing  has  been  lost  by  un- 
foreseen accident,  or  is  in  the  possession  of  the  adverse  party  or  of  a 
third  person  without  collusion  of  the  party  claiming,  and  cannot  be 
produced ; 

7.  In  cases  in  which  there  is  a  commencement  of  proof  in 
writing ; 

In  all  other  matters  proof  must  be  made  by  writing  or  by  the 
oath  of  the  adverse  party. 

The  whole,  nevertheless,  subject  to  the  exceptions  and  limitations 
specially  declared  in  this  section,  and  to  the  provisions  contained  in 
article  1690.— C.  S.  L.  C,  pp.  698,  699,  400;  Ord.  de  Moulins  (1566), 
art.  54 ;  Ord.  de  1667,  tit.  20,  art.  2,  3, 4 ;  9  TouUier,  nn.  20,  26  ;  3  Za- 
charisB,  §  596,  p.  517,  note  1 ;  Bomier,  n.  99 ;  5  Marcad6,  1341,  p.  100  ; 
Pothier,  Ohlig,,  772,  801,  809-814,  815  ;  Merlin,  R^p.,  vo  Preuve,  sec. 
2,  §  3,  art.  1,  n.  16 ;  Serpillon  sur  Ord.  1667,  pp.  317,  318 ;  Greenleaf, 
Evid.,  sec.  558,  sec.  84,  n.  2  ;  C.  N.,  1341.  [I.  125  to  127,  lU.  384.] 


Digitized  by 


Google 


532  Of  proof ,— Art.  1233, 

DECISIONS  : — Summary  of  the  decisions  noted  hereunder  . 


Decisions  under  §  1 nn.  1  to  22 

«  '<    §2 "  23  •'  27 

»<  «    §3 "  28  "  30 

«  «    §4 '*31  »  34 

"  «    §6 "35  "  36 


Decisions  under  §  7    (ai  Commencement 
of  proof  in  writing       nn.  37  to  55 
Decisions  under  §  7     (5)  Mis- 
cellaneous    nn.  56  to  80 


Par.  1.  .-1.  A  contract  of  insurance  against  fire  may  be  made  and  provided 
without  writing.  A  transfer  although  notarial  of  a  mortgage,  the  subject  of 
insurance,  does  not  destroy  the  insurable  interest  then  existing,  a  contre  lettre  toug 
seingprMfrom  the  transferer  showing  that  the  transfer  was  nominal.  A  clause  in 
the  act  constituting  the  charter  of  an  incorporated  Insurance  Company  providing 
'<  that  all  policies  of  insurance  whatever  made  imder  the  authority  of  this  Act 
"  (6  Vict.,  cap.  22,  s.  4)  or  of  the  ordinance  aforesaid  which  shall  be  subscribed 
"  by  any  three  Directors  of  the  said  corporation  and  countersigned  by  the 
"  Secretary  and  Manager  and  shall  be  under  the  seal  of  the  corporation  shall  be 
<<  binding  upon  the  corporation  though  not  subscribed  in  presence  of  a  Board  of 
"  Trustees,  provided  such  policies  be  made  and  subscribed  in  conformity  to  a  by- 
•'  law  of  the  corporation,''  does  not  exclude  other  means  of  pi-oving  a  contract  of 
assurance  consented  to  by  them.^~Q.  fi. — Montreal  Assurance  Co,  &  McGillivray 
8L.C.  R.,  p.  401. 

2.  As  between  traders,  in  the  case  submitted,  the  clerk  who  has  given  a 
receipt  on  behalf  of  his  employer  is  a  competent  witness  to  prove  the  circum- 
stances under  which  such  receipt  was  given  an  i  that  there  was  error — ^Q.  B. — 
Whitney  &  Clark,  9  L.  C.  R.,  p.  339. 

3.  The  maker  of  a  note  inpleaded  with  the  endorser  may  be  a  witness  for 
such  endorser Q.  B. —  Woodbury  &  Garth,  9  L.  C.  R.,  p.  438. 

4.  An  action  lies  by  the  maker  of  a  note  against  the  executors  of  the 
payee  to  get  possession  of  the  note  paid  by  one  of  them  in  part  to  the  payee 
thereof  and  partly  to  his  executors.  In  such  an  action,  the  evidence  is  to  be 
regulated  by  the  law  of  England  and  parol  evidence  of  such  payment  is  legal 
evidence. — Q.  B. — Carden  &  Finley,  10  L.  C.  R.,  p.  255. 

5.  A  promise  by  an  endorser  to  pay  the  amount  of  a  note  which  had  not 
been  protested  is  valid,  if  maie  after  knowledge  of  there  being  no  protest  made. 
Such  promise  may  be  pix>ved  by  parol  evidence.  The  promise  made  to  an  agent 
authorized  to  collect  the  note,  has  the  same  effect  as  if  made  to  the  creditor 
hioiself. — ^MoNK,  J Johnson  vs  Geoffrion,  13  L.  C.  R.,  p.  161. 

6.  Although  the  following  of  the  art  of  photography  is  carrying  on  trade, 
levertheless  the  engagement  of  a  party  to  whom  the  photographer  pays  a  salary, 
at  the  same  time  that  he  instructs  him  in  the  art,  cannot  be  considored  as  a  com- 
mercial contract,  and  therefore  to  be  admitted  to  prove  such  engagement  and. 
contract  by  parol  evidence,  a  commencement  de  preuve  par  6critj  is  necessaiy. — 
Tasohbreau,  J Jones  vs  Jones,  16  L.  C.  R.,  p.  296. 

7.  Dans  une  affaire  de  commerce  on  pent  produire  des  tSmoins  pour  expli- 
quer  une  convention  qui  n'est  pas  clairement  dSfinie  dans  un  re^u  qui  a  6te  ac- 
cord6  et  qui  est  produit — C.  R. — Garth  vs  Woodbury,  1  L.  C.  J.,  p.  43. 

8.  To  prove  the  payment  of  a  promissory  note,  recom-se  must  be  had  to  th.e 
laws  of  England.  The  payment  of  such  note  may  be  proved  by  parol  testimony. 
-«Q.  B.— Carden  &  Finley,  8  L.C.  J.,  p.  139. 

9r  An  agreement  to  release  the  maker  of  a  negotiable  promissory  note,  mad  e 
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after  the  signing  and  before  the  maturing  of  the  note,  may  be  proved  by  parol 
eyidence.— Bbrthblot,  J. — OoU  vs  Cockburnj  8  L.  C.  J.,  p.  341. 

10.  En  matidre  de  commerce,  le  cr6ancler  d'une  obligation  et  d'un  compte 
oomrant  posterieur  a  la  date  de  Tobligation,  devrait  Stre  admls  k  faire  preuve  par 
t^moins  d*uoe  convention  verbale  par  laquelle  il  avait  6t6  stipule  que  les  paie- 

ments  k  Hre  faits  seraient  d'abord  imputes  sur  le  compte  courant Smith,  J 

Lalonde  vs  Rollandj  10  L.  C.  J.,  p.  321. 

11.  L*av6U  du  d^fendeur,  dans  son  plaidoyer,  qu'il  y  a  eu  dSlivrance  de  122 
bottes  n'est  pas  suffisant  pour  autorber  une  preuve  verbale  de  la  vente  de  800 
bottes  de  foin  k  $11.50,  mais  il  faut  que  le  demandeur  prouve  cette  vente  par 
6crit.  Pour  pouvoir  prouver  une  vente  au-dessus  de  $50.00  il  ne  taut  pas  Stre 
seulement  commer^ant,  mais  faire  commerce  des  objets  qui  sont  en  contestation. 
— Bkaudry,  J. — Guemon  vs  Lacombcj  4  R.  L.,  p.  385. 

12.  Bans  les  causes  pour  affaires  commercialese  le  procureur  en  loipeut  dtre 
entendu  comme  temoin  des  parties  qu'il  repr^sentait— Johnson,  J. — Melangon  vs 
Beaupr^f  6  R.  L.,  509. 

13.  Dans  une  action  pour  le  recouvrement  du  montant  d'une  police  d'assu- 
rance  §man6e  sur  une  application  qui  contient  des  ratures  et  des  allegu6s  contra- 
dictoires  quant  k  la  somme  k  assurer,  la  preuve  testimoniale  sera  admise  pour 
prouver  le  montant  de  Tassurance — Q.  B — uEtna  Life  Insce.  Co  &  Brodie,  8  R. 
L.,  p.  91. 

14.  Proof  may  be  made  verbally  by  a  broker,  through  proper  witnesseii,  of  a 
contract  of  agency  by  which  he  was  commissioned  to  buy,  but  not  of  the  carry- 
ing into  effect  of  the  contract  of  purchase. — Q.  B. — Trenholme  &  MoLennaitf  24 
L.  C.  J.,  p.  305,  3  L.  N.,  p.  35. 

15.  Que  d'aprds  notre  droit,  le  chdque  ou  mandat  d,  ordre  est  un  effet  de 
commerce,  surtout  s'il  est  sign6  par  un  commer^ant,  et  le  paiement  pent  en  dtre 
prouv^  par  t6moins  lors  mdme  que  la  somme  r6clam6e  excdde  |50. — Chaonon,  J. 
—Baril  vs  Titraulty  29  L.  C.  J.,  p.  208. 

16.  Que  rinsolvabilit^  complete  ne  peut  §tre  prouvee  par  t^moins.— C.  R. 

Ldbellt  vs  Sayer,  10  R.  L.,  p.  545. 

17.  Qu'un  tiers  peut  prouver,  par  t^moins,  I'existence  d'une  soci6t^. — Papi- 
NEAU,  J — Lemire  vs  Bourdeauj  12  R.  L.,  p.  362. 

18.  Qu41  est  permis  k  un  tiers  de  prouver  Pexistence  d'une  soci6t6  et  qu'une 
society  est  simul6e,  par  preuve  testimoniale. — ^Mathibu,  J. — Oraham  vs  Bennett^ 
12R.  L.,  p.448. 

19.  Que  la  liberation  d'une  condamnation  judiciaire  pour  dette  commer- 

ciale  nepeut  pas,  si  le  jugement  excede  $50,  §tre  prouvee  par  t6moins. — C.  R 

£>ominion  Type  Co.  vs  Pacaudj  10  Q.  L.  R.,  p.  354. 

20.  Qu'un  d^fendeur  poursuivi  pour  $158.40,  prix  d'une  machine  4  lui  ven- 
due et  qui  plaide  qu*il  n*a  re9u  cette  machine  qu'A  I'essai  et  que  n'en  ayant  pas  6t6 
satisfait,  il  a  inform6  le  vendeur  d'avoir  a  la  reprendre,  tel  que  convenu,  peut 

prouver  son  plaidoyer  par  t^moins. — ^Tasohereau,  J Chapin  vs  Whitfieldj  M.  L. 

R.,  2  S.  C,  p.  187. 

21.  Que  la  preuve  par  t6moins  d'une  dation  en  paiement  d'une  dette  com- 
merciale  peut  Stre  admise — Q.  B. — Labrecque  ds  Dubois,  14  Q.  L.  R.,  p.  72. 

22.  Que  le  con trat  pour  la  construction  de  Tentourage  (avec  couronnement 
en  ^ranit)  d'un  lot  de  cimetiere,  par  un  marbrlcr  qui  en  fournitles  mat6riaux,  est 
un  contrat  commercial  et  un  louage  d'ouvrage  et  non  une  vente,'etqu*il  peut  Stre 
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prouT6  par  t^moin  m^me  lorsqu'il  exoMe  $50.00 — Casault,  J. — Morgan  vs  Turn- 
&U/Z,  14Q.  L.R.,p.  121. 

Par.  2  — 23.  In  an  action  for  $37,  balance  of  a  debt  of  $72,  due  under  a 
notarial  obligition  can,  payment  be  proved  by  parole  evidence  ?  The  negative 
was  held  by  order  at  enqudte  aud  the  affirmative  by  judgment  in  term. — Merk- 
DiTH,  C.  J Mass^vs  CoU,  5  Q.  L.  R.,  p.  145. 

24.  Que  le  paiement  d'une  somme  exc6dant  $50,  pour  la  demidre  ann6e 
d'int6r6tB  sur  le  capital  de  deux  obligations  diff^rentes  et  la  reconnaissance  faite 
par  le  cr6ancier,  que  tons  les  arr^rages  d'int6rSts  ont  6t6  pay6s,  ne  peuvent  §tre 
^tablis  par  la  preuve  testimouiale,  lors  mSme  que  Tinter^t  annuel  sur  chaque 
obligation  serait  d'une  somme  moindre  que  $50.— Rainvillb,  J. — Bfontchamps  t>8 
PwrcM,  24  L.  C.  J.,  p.  23J. 

25.  See  also  the  same  point  discussed  in  the  case  of, — C.  R — Bethune  V9 
CharUboUy  23  L.  C.  J.,  p.  222. 

26.  Que  la  preuve  du  gage  pent  se  faire  par  t^moin,  lorsque  la  or6ance  est 
inf<&rieure  &  $50,  bien  que  les  objets  donnas  en  gage  exc^dent  cette  valeur. — Ma- 
THiEU,  J. — David  v»  Perreaulij  15  R  L.,  p.  74. 

27.  Que  Ton  pent  prouver  par  t^moins  le  paiement  de  diverses  sommea 
d'argent  audessous  de  $50.00  chacune,  payees  k  diverses  6poques  quoique  le  total 
exc^de  $50.00 Papikbau,  J.— Mayer  vs  lAveilU,  M.  L.  R.,  3  S.  C,  p.  190. 

See  also  cases  nn.  65,  67,  78  and  80. 

Par.  3 — ^28.  In  an  action  for  rent  where  the  lessee  by  his  plea  or  otherwise 
admits  the  existence  of  a  verbal  lease  and  occupation,  the  lessor  may  prove  by 
witnesses  the  value  and  duration  of  the  occupation.  The  lessee,  by  one  of  his 
pleas,  having  admitted  that  he  had  to  pay  £180  of  rent,  and  assessments,  the 
court  which  maintains  the  demand  of  the  lessor  for  £250  of  rent,  will  not  also 
allow  him  for  the  assessments  which  are  only  admitted  or  proved  by  such  plea  ; 
in  a  word,  the  court  will  not  divide  the  admission  in  the  plea.  The  defendant 
having  admitted  by  one  of  his  pleas,  the  existence  of  a  verbal  lease,  the  admis- 
sion of  this  plea  will  be  taken  against  him,  although  the  defendant  have  also 
pleaded  the  general  issue — Q.  B —  Viger  &  Biliveau^  1  h.(j.  J.,  p.  1 99. 

29.  Parol  evidence  of  a  verbal  notice  of  continuation  of  a  lease  is  admissible 
under  the  circumstances  of  the  present  case,  the  Plaintiff  having  acknowledged 
before  witnesseb  that  he  had  received  such  notice  from  the  Defendant. — C.  R — 
Saunders  &  Diom^  15  L.  C.  J.,  p.  265. 

30.  A  tender  of  rent  not  being  a  commercial  matter  cannot  be  proved  by 
parol  evidence.— Torrance,  J — M.  L.  R.,  1  S.  C,  p.  451. 

Par.  4. — 31.  The  owner  of  a  trunk,  which  has  been  lost  by  the  negligence  of 
a  common  carrier,  may  in  a  suit  against  the  carrier  prove  by  his  own  oath 
(ex  neeeasiiaie  rei)  the  contents  and  value  of  the  articles  therein  contained. — 
(See  amendment  to  C.  C.  1232.)  Bruneau,  J — Robson  vs  Hooker ,  3  L.  C.  J.,  p.  86. 

31a.  Similar  decision : — Badolet.  J. — Macdougall  vs  Torrance^  4  L.  C.  J.,p.  132. 

316.  Similar  decision  :— Mathieu,  J — Nelson  vs  Canadian  District  Tel, 
Co.,  6  L.  N.,  p.  184. 

31c.  Similar  decision  :— .Meredith,  J. — Cadwallader  vs  Orand  Trunk  Ry. 
Co.,  9  L.  C.  R-,  p.  169. 

32.  The  placing  of  a  horse  in  charge  of  a  person  to  be  pastured  is  not  a 
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dSp6t  which  can  be  proved  by  witnesses,  when  the  sum  or  yalue  involved  exceeds 
$50.  The  aveu  of  the  defendant  in  such  case,  that  he  received  the  horse  but 
that  he  subsequently  delivered  it  back  to  plaintiff,  cannot  be  divided. — ^Torranob, 
J.— JoAnjwm  v»  Long  tin,  24  L.  C.  J.,  p.  292,  3  L.  N.,  p.  86. 

33.  Que  celui  qui  a  d^pos^,  dans  un  bureau  d*une  compagnie  d'exp^dition, 
une  somme  exc6dant  $50,  pent  prouver,  par  tSmoin,  que  I'agent  de  la  compagnie 
a  compt6  Targent,  m§me  si  le  re^u  qu'il  a  donn6  declare  seulement  qu'il  a  6t6 
repr6sent6  que  le  paquet  contenait  une  somme  d6termin6e.— .Q.  ^.-^Canadian 
Express  Co  &  Letourneauj  13  R.  L.,  p.  693. 

34.  See  case  of~Q.  B.—Talbot  Jc  Blanchei,  2  R.  C,  p.  238,  noted  at  this 
article,  number  46. 

Par.  6. — 35.  The  contents  of  a  lost  document  can  be  proven  by  verbal 
testimony  after  the  loss  is  established  by  affidavit,  which  is  the  regular  way  of 
proving  such  loss. — Badolby,  J. — Russel  vs  Oueriin,  10  L.  C.  J.,  p.  133. 

36.  An  action  will  lie  for  the  recovery  of  the  amount  of  a  lost  promissory 
note  and  the  loss  is  sufficiently  proved  by  the  oath  of  the  party.  The  holder 
must  give  guarantee  to  the  debtor  for  any  other  claim  or  action  upon  such  note, 
— Q.  B Garden  &  Rinier,  15  L.  C.  R.,  p.  237. 

Par.  7. — 37.  Action  pour  inex^cution  de  promesse  de  mariage  exige  un  com- 
mencement de  preuve  par  6crit. — ^E.  ^.^-Asselin  vs  Belleau,  1  R  de  L.,  p.  46. 

38.  A  writing  or  a  commencement  of  proof  in  writing  is  necessary  to 
establish  a  promise  of  marriage. — ^Wurtelb,  J.— ^Cameron  vs  Steele  1 1  L.  N.,  p.  234. 

39.  An  Amission  upon  faU»  et  articles  that  the  defendant  was  indebted  to 
the  plaintiff,  not  for  money  lent  as  demanded,  but  for  a  balance  due  for  land  sold 
by  a  notarial  aete,  was  held  to  be  a  eommencement  de  preuve  par  Scrit  and  to  admit 
the  plaintiff  to  prove  that  the  acte  had  been  settled  and  receipted  and  the  bal- 
ance lent  to  the  defendant. — K.  B. — Blais  vs  Moreau,  3  R.  de  L.,  p.  355. 

40.  Un  contrat  d'une  nature  ez^cutoire  ne  pent  pas  Stre  prouv6  par  t6moins 
mdme  sous  Tempire  de  la  jurisprudence  fran^aise,  sans  un  commencement  de 
preuve  par  6crit. — Smith,  J. — Trudeau  vs  Menard,  3  L.  C.  J.,  p.  52. 

4J .  A  sends  a  letter  missive  to  a  notary  public  in  the  following  terms  : 
^*  Je  prends  la  liberty  de  vous  transmettre  sous  ce  pli,  deux  transports  de  cr6ance 
<'  k  moi  fedts  par  A.  H.  Leclaire,  6cr.,  marchand  de  notre  village,  et  qu*il  m'a 
<'  demand^  de  placer  entre  vos  mains  pour  collection  ;  k  cette  fin  je  vous 
'^  indue  la  procuration  n^cessaire.  Je  d6sire  que  vous  donniez  I'avis  n6ces- 
«  saire  aux  differentsdSbiteurs  du  transport  qui  m'a  6t6  fait  de  leur  cr^ance,  etc., 
*'  etc.  M.  Leclaire  m'a  dit  qu'il  s*6tait  entendu  avec  vous  au  sujet  de  la  r^mun6- 
''  ration  de  vos  services  en  cette  affaire,  etc.''  Held  : — ^That  such  letter  missive 
was  a  sufficient  commtncement  de  preuve  par  icrit  to  entitle  A.  to  adduce  parol 
evidence  to  establish  the  existence  of  an  understanding  between  the  notary  and 
Leclaire,  A's  eidant,  that  the]  notary  was  to  look  to  Leclaire  for  his  fees.  The 
claim  of  a  notary  public  for  professional  services  is  not  a  commercial  matter 
and  therefore  the  English  rules  of  evidence  do  not  apply. — Q.  B. — Thomas  dc 
^rchambaulty  9  L.  C.  J.,  p.  203. 

42.  Answers  of  a  party  on  f  aits  et  articles  shall  have  a  retroactive  effect  and 
w^iU,  as  a  commencement  de  preuve  par  Scrit,  legalize  oral  evidence  previously  pro- 
duced to  prove  an  agreement  above  the  sum  of  $25.00,  notwithstanding  the  said 
evidence  was  objected  to  at  the  time  and  a  motion  made  to  have  it  rejected — 
C.  R. — Beaudry  vs  Ouimet,  9  L.  G.  J.,  p.  158. 
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43.  An  obligation  entered  into  by  a  married  woman  siparie  de  biens  for  a 
debt  due  by  her  husband,  will  be  declared  null  at  the  instance  of  a  third  party 
in  the  case.  To  be  admitted  to  disprove  the  contents  of  such  an  instrument  by 
oral  evidence,  there  must  be  a  commencement  depreuvepar  Scrit — Tasohbrbau, 
J— iVicA*  V8  Talbot,  13  L.  C.  R.,  p.  494. 

44.  Held  in  the  Superior  Court. — A  party  to  a  case  cannot  be  examined 
as  a  witness  to  contradict  a  notarial  instrument  without  e^commencemeni  depreuve 
par  icrit  be  first  obtained  by  examining  such  party  on  interrogatories  surf  aits 
et  articles.  In  appeal,  the  judgment  was  confirmed  without  reference  to  the  above 
point.— Q.  B.^Foley  &  Charles^  15  L.  C.  R.,  p.  248. 

45.  La  possession  en  fait  de  meubles  6quivaut  k  un  commencement  de 
preuve  par  6crit,  suffisant  pour  permettre  au  possesseur  d*expliquer  pa  possession 
par  une  preuve  testimoniale — C.  R. — Lefebvre  vs  Bruneau,  14  L.  C.  J.,  p.  268. 

46.  In  an  action  for  the  recovery  of  property  lost  by  the  plaintifif  and  found 
by  the  defendant,  the  only  proof  of  the  finding  was  the  admission  of  the  defen- 
dant. Held :  that  verbal  evidence  thereof  could  be  adduced  without  a  earn- 
mencement  depreuvepar  4crit — Q.  B — Talbot  ds  Blanchet,  2  R.  C,  p.  238. 

47.  The  question  in  this  case  was  whether  an  amount  of  768  livres,  amount 
of  a  transfer  dated  some  twelve  years  back,  had  been  included  in  an  obligation 
subsequently  given  and  which  had  been  paid.  The  decision  of  this  question 
depended  upon  the  further  question — whether  there  was  a  commencement  de 
preuve  par  icritf  so  as  to  render  parol  evidence  admissible.  The  court  below, 
although  admitting  that  there  were  strong  grounds  for  believing  that  the  money 
had  been  paid,  was  yet  of  opinion  that  there  was  no  commencement  de  preuve  par 
icrit,  and,  rejecting  the  parol  testimony  of  payment,  condemned  the  defendant 
to  pay  the  amount  The  higher  court  held  that  there  was  such  proof  in  the 
receipt  signed  by  the  plaintiff  himselt  and  that  the  parol  evidence  based  upon 
that  receipt  fully  established  the  pretensions  of  the  appellant. — Q.  B. — Lavoie  i: 
Oagnonj  1  L.  C.  L.  J.,  p.  35. 

48.  Where  an  action  was  brought  for  the  price  of  a  horse  sold  and  delivered 
and  the  defendant  being  examined,  stated  that  the  horse  was  received  by  him  on 
trial,  even  if  the  transaction  were  treated  as  a  non-conmiercial  one,  this  answer 
made  a  commencement  de  preuve  par  Verity  an^i  oral  evidence  was  admissible  on  the 
part  of  the  plaintiff  to  prove  the  sale — Q.  B — Cox  <k  Patton,  18  L.  C.  J.,  p.  316. 

49.  A  mandate  to  an  attorney  ad  litem  to  file  au  opposition  to  a  seizure 
cannot  be  proved  by  verbal  evidence  without  a  commencement  depreuvepar  Serit, 
ToRRANCR,  J. — Longpri  vs  Pattenaude,  20  L.  C.  J.,  p.  28. 

50.  Que  la  vente  ou  promesse  de  vente  d^un  immeuble  pent  6tre  prouvee 
par  t^moin,  pourvu  qu'il  y  ait  un  commencement  de  preuve  par  6crit. — ^Qu*une 
lettre  d'un  propri^taire  k  son  agent,  Tautorisant  k  vendre  un  immeuble,  pourva 
que  Facqu^reur  s'engage  k  y  construire  un  moidin  k  farine  imm^diatement  estun 
commencement  de  preuve  par  6crit  suffisant  pour  permettre  k  Pacqu^reur  de 
prouver,  par  t^moins,  tons  les  faits  ^tablissant  quUl  y  a  eu  vente  ou  promesse  de 
vente Q  .B.^Nault  &  Price,  4  Q.  B.  R.,  p.  348. 

51.  What  would  be  sufficient  to  form  a  commencement  de  preuve  par  6efrit 

for  a  loan  or  a  dip6U  is  not  sufficient  in  a  contract  for  the  sale  of  land. — C.  R 

AnctU  vs  D4cJUne,  6  Q.  L.  R.,  p.  317. 

52.  A  cross-question  put  by  the  party  who  is  sought  to  be  declared    by 
by  the  plamtiff  father  to  an  illegitimate  child,  cannot  form  a  coiiimene«meR<  deprt^t>^ 
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par  Scrit  It  might  perhaps  suffice  if  it  were  a  question  in  examination-in  chief, 
and  put  by  the  party  to  his  own  witness.  (See  C.  C.  232.>— C.  R. — TurcotU  vs 
Nack4,  7  Q.  L.  R.,  p.  196. 

53.  That  the  testimony  of  the  Plaintift's  auieuVf  admitting  that  he  had  sold 
a  portion  of  a  lot  of  land  to  the  Defeudant,  will  not  be  taken  as  a  commencement 
de  preuve  par  Scrit,  entitling  the  Defendant  to  produce  verbal  evidence  of 
ownership. — G.  R — Lecompie  vs  Lafiammej  9  Q.  Ik  R.,  p.  140. 

54.  Que  le  Mt  de  dater  un  §crit  constatant  une  vente  d*un  lieu  autre  que 
celui  oii  l'6crit  est  fait  et  sign6,  constitue  un  commencement  de  preuve  par  ^crit 
suffisant  pour  faire  admettre  la  preuve  testimoniale,  quant  &  Tendroit  oh  la  vente 
oonstat^e  par  T^crit  a  eu  lieu — Mathibu,  J — Riopellt  vs  Fleury,  12  R.  L.,  p.  85. — 
Pmvy  CJounoiIm— 12  App.  Gas.,  p.  110, 13  Q.  L.  R.,  p.  286. 

55.  Action  by  Respondent  against  Appellant  for  $625.45,  being  balance  of 
of  price  of  goods  sold  and  delivered.  Appellant  tenders  $52.25,  and  denies  purchase 
of  the  remainder.  Those  last  goods  were  sent  by  Grand  Trunk  Ry.  to  Appellant 
at  Ghatham,  Ont.,  and  by  him  returned  to  Respondent  who  refused  to  take  them. 
No  writing  to  prove  sale  according  to  art.  1235  of  G.  G.  But  there  is  a  letter 
wherein  Appellant  Hays  he  declines  to  take  the  goods  because  they  are  charged 
too  high.  Is  this  a  commencement  de  preuve  par  ierit  entitling  Respondent  to 
complete  by  verbal  evidence?  Held  \%  lA^^-Lamont  vs  Ronayne  &  Brown^  M.  15 
sept.  1874.    Noted  at  art.  1235  DeBellefeuille's  G.  G. 

MiSCBLLANBOUS  : — 

56.  A  discharge  signed  with  a  cross  in  the  presence  of  witnesses  for  a  sum 
exceeding  one  hundred  francs  is  valid. — Q.  B — Nevin  &  DeBleury^  12  L.  0.  R.,  p.  1 1 7 

57.  The  registers  of  baptisms,  marriages  and  deaths  are  only  prima  facie 
evidence  of  the  truth  of  the  declarations  therein,  foreign  to  the  celebration,  and 
these  declarations  may  be  disproved  by  contrary  evidence. — Q.  ^.-^ykes  &  ShaWf 
15  L.  C.  R.,  p.  304. 

58.  Where  the  defendant  in  an  action  for  tithes,  pleade  i  that  he  was  not  a 
member  of  the  Roman  Gatholic  Ghurch  but  was  a  Protestant  and  had  given  the 
eurS,  the  plaintiii  in  the  case,  due  notice  thereof,  such  notice  cannot  be  proved 
by  parol  evidence. — ^Bbrthblot,  J. — Proulx  vs  Dupuis,  16  L.  G.  R.,  p.  172. 

59.  The  gift  of  moveable  effects  by  parents  to  their  child,  followed  by  tra- 
dition and  posses>ion,  is  complete  without  the  necessity  of  any  written  contract 
to  establish  the  same. — Q.  B. — Mahoney  &  McOreadyj  15  L.  G.  R.,  p.  274,  1  R.  G., 
p.  237. 

60.  Verbal  evidence  is  not  admbsible  of  a  gift  (c2an  manuel)  accompanied 
by  delivery. — C,  R — Badgley  vs  Loranger^  I  R.  G.,  p.  237. 

61.  The  parol  testimony  of  witnesses  is  admissible  to  prove  the  fact  of  a  gift 

in    certain  cases  coming  within   the  clause  of  don  manuel Privy  Gocjnoil. — 

Jiieher  S  Voyer,  5  App.  Gas.,  p.  461,  5  R.  L.,  p.  591. 

62.  Du  consentement  des  parties,  des  arbitres  et  amiables  compositeurs 
fcurent  nomm^s  avec  pouvoir,  "  aprds  avoir  6t6  dftment  assermentes,"  d'enteudre 
les  parties  et  leurs  t^moins,  <<  les  dits  t^moins  6tant  d'abord  dfiment  asserment^s 
<<  devant  un  commissaire  de  la  cour  sup^rieure."  Les  arbitres  firent  un  rapport 
dans  lequel  lis  dirent  *'  qu'aprds  avoir  6t^  dihnent  asserment^s,"  avoir  entendu  les 
parties  et  les  t^moins,  d&ment  asserment^s  devant  un  commissaire,  ils  6taient  de 
ropinion  ^nonc^e  par  eux.  Aucune  copie  de  la  formule  du  serment  administre 
ou  Aucun  certifioat  ne  fureut  produits.    Sur  motion  du  demandeur  que  les  arbi- 
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ires  n'6taient  pas  tenus  do  produire  leura  notes  des  t^moignages  et  les  papiers 
produits  devant  eux  ;  et  sur  motion  du  d6fendeur  pour  Phoinologation  da  rap- 
port, il  fut  ordonnS  que  le  rapport  serait  renyoy6  aux  arbitres  pour  production  de 
la  preuve  qu'ils  avaient  6t6  asserment^s.^C.  R. — Joseph  vs  Osiellf  2  lb  C.  R.,  p.  490, 
1  L.  C.  J.,  p.  265. 

63.  In  the  case  of  a  special  legacy,  in  order  to  charge  the  legatee  with  the 
debts  of  the  deceased  it  must  be  proved  that  the  testator  had  left  no  other  estate 
or  effects  and  burden  of  proof  of  this  fact  rests  on  the  creditor.  In  the  absence 
ot  such  proof,  parol  evidence  of  a  promise  by  the  legatee  to  pay  a  debt  due  by 
the  testator  is  inadmissible — C.  R. — MeMariin  vs  OareaUf  1  L.  C.  J.,  p.  286. 

64.  The  observance  of  the  required  formalities  preliminary  to  a  sale  of  land 
belonging  to  minors,  as,  for  example,  that  the  required  publications  of  such  sale 
were  duly  made,  cannot  be  established  by  verbal  testimony. — ^Bat  and  Mondelbt, 
J  J  .^Rustic  vs  McGregor  f  9  L.  C.  J.,  p.  332. 

65.  Une  donation  de  choses  mobilidres  d'une  valeur  exc6dant  $50,  ne  pent 
pas  6tre  prouvee  par  t^moins. — ^Q.  B — Richer  vs  Voyer,  15  L.  C.  J.,  p.  122. 

66.  La  preuve  orale  &  TefFet  de  prouver  des  dociunents  sous  la  marque  d'une 
croix,  est  legale. — Bbaudrt,  J. — Blackburn  vs  Decellesj  15  L.  C.  J.,  p.  260. 

67.  On  ne  pent  prouver  par  t6moins  une  soumission  de  la  part  d'un  entre- 
preneur, pour  la  construction  d'une  chapelle  et  sacristie,  lorsque  le  prix  de  Pen- 
prise  excdde  $50.  On  ne  pent  prouver  par  t6moins  Pacceptation  d'une  telle  sou- 
mission  par  les  syndics,  vu  quele  prixde  Pentreprise  excMe  $50,  et  que  d'ailleurs 
les  syndics  formant  une  corpo  ation,  ils  ne  peuvent  s'obliger  que  par  6crit. — 
PoLBTTB,  J. — Chevrefils  vs  Les  Syndics  de  la  Paroisse  de  St  HUhtej  2R.  L.,  p.  161. 

68.  Un  d^fendeur  contre  lequel  un  jugement  a  6t6  rendu,  pour  une  sonmie 
exc6dant  $25,  en  1859,  pour  d61it  d'^lection,  qui  6tablit  par  t6moins  qu*un  6crit 
fut  donn6  par  le  demandeur  au  d^fendcur  concernant  le  jugement,  etque  note  fut 
enregistr6e  par  un  des  t^moins  dans  ses  livres  de  compte  d*un  pr§t  d'une  somme 
au  dSfendeur  pour  s'acquitter,  sera  admis  k  jurer  qu'il  a  perdu  cet  6crit  et  les  cir- 
constances  de  cette  perte,  et  en  ce  cas  la  preuve  testimoniale  pent  Stre  admise. 
— SicoTTE,  J. — Qu6vremont  vs  Oirouardj  3  R.  L.,  p.  36. 

69.  Le  notaire  peut  dtre  examm6  comme  t^moin  pour  6tablir  la  verity  des 
faits  con  ten  us  dans  I'acte  argu6  de  faux. — Smith,  J — Taillefer  vs  Tailleferj  M.  C. 
R.,  p.  40. 

70.  Les  t^moins  instrumentaires  k  un  acte  contre  lequel  une  inscription  en 
faux  est  form6e,  ne  suffisent  pas  pour  ^tablir  le  faux. — C.  B.^^—Meunier  vs  Cardinal^ 
M.  C.  R.,  p.  34. 

71.  Le  cur6  est  t^moin  competent  sur  une  inscription  de  faux  contre  un 
registre  de  mariage C.  R — Languedoc  vs  LavioleUCf  M.  C.  R.,  p.  77. 

72.  A  party  having  a  bond  fide  equitable  interest  in  a  property  of  which 
the  legal  title  appears  to  be  in  another,  but  of  which  he  is  in  actual  possession, 
may  prove  such  equitable  interest  by  verbal  testimony. — ^Torrancb,  J. —  Wkyte 
vs  Home  Insurance  Company j  14  L.  C.  J.,  p.  301. 

73.  A  verbal  evidence  is  inadmissible  to  prove  payment  of  a  debt  due  under 

a  judgment,  although  the  debt  were  originally  of  a  commercial  nature C.  R. — 

Miller  vs  Kemp,  14  L.  C.  J.,  p.  74. 

74.  That  a  tender  of  rent,  not  being  a  commercial  matter,  cannot  be  proved 
by  parol  evidence.— Torrance,  J. — Macfarlane  vs  Mcintosh,  M.  L.  R.,  1  S.  C,  p.  451 . 

75.  Proof  by  parol  evidence  of  an  alleged  compromis  between  the  parties , 
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cannot  be  made  for  the  purpose  of  defeating  an  application  tor  peremption  cPins- 
tonce.— ToBRANOE,  J. — Phaneufvs  Cochrane,  22  L.  C.  J.,  p.  106. 

76.  Que  sous  le  regime  d'exclusion  de  communaut^,  la  preuve  testimoniale 
est  adnuse  relatiyement  aux  nieubles  acquis  par  la  femme  depuis  le  mariage. 
— Casault,  J UHdpital  Gineralvs  Gingras,  10  Q.  L.  R.,  p.  230. 

77.  Que  la  preuve  testimoniale  est  admise  pour  prouverPerreur. — ^Mathieu, 
J. — Compagnie  de  Prit  et  de  OrSdit  Foneier  vs  Sanierrej  14  R.  L.,  453. 

78.  Qu*une  reclamation  de  la  part  d'un  avocat  pour  services  rendus  k  un 
candidat  durant  son  Election,  telles  que  redaction  de  oirculaires,  d^annonces  dans 
les  joumaux,  pas  et  d-marches,  obtention  de  signatures  et  de  votes  en  favour  du 
candidat,  organisation  de  comit^s  et  d'assembl6es  publiqueS|  discours,  etc,  s'^le- 
vant  &  une  somme  exc^ant  $50.00,  ne  peut  Stre  prouv6e  par  tSmoins.^ — Mathieu, 
J.'-Ethier  va  Hurteauj  M.  L.  R.,  4  S.  C,  p.  36. 

79.  That  in  the  case  of  the  attachment  in  revendication  of  a  moveable,  the 
parties  may  prove  their  respective  rights  by  parol  testimony  whatever  may  be  the 
value  of  the  moveable  so  attached. — Wurtblb,  J, — Sanche  vs  Sabourin,  11  L.  N., 
p.  218. 

80.  Que  la  preuve  d*une  condition  de  garantie  dans  une  vente  pour  plus  de 
$60.00  ne  peut  fitre  feite  par  t^moins.— Q.  B — Tass^  d:  Ouimet,  M.  L.  R.,  3  Q.  B., 
p.  312. 

1284«  Testimony  cannot  in  any  case,  be  received  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument. — Cod.,  L.  1,  De 
Testihua  ;  Domat,  liv.  2,  tit.  6,  sec.  2,  n.  7 ;  Pothier,  Ohlig.,  793  ;  Ord. 
de  1667,  tit.  20,  art.  2  ;  1  Qreenleaf,  Ev.,  nn.  275  et  seq. ;  C.  N.,  1341. 

[I.  127.] 

DECISIONS  : — 1-  Upon  exceptions  by  a  woman  eiparie  de  biens  alleging  that 
the  obligation  upon  which  she  has  been  sued  was  given  by  her  for  debts  con- 
tracted by  her  husband  in  violation  of  the  ordinance  4  Vict,  cap.  30,  s.  36,  oral 
evidence  will  be  admitted  against  a  notarial  deed — Q.  B.^ — MercUle  A  Foumier, 
9  L.  C.  R,  p.  300. 

2.  The  holder  of  a  promissory  note  to  order  under  protest  who  has  received 
an  account  from  the  maker  and  another  note  at  three  months,  retaining  the  first 
note  as  security  for  the  second,  does  not  lose  his  recourse  against  the  endorsers 
of  the  first  note  who  have  given  their  assent  to  the  traDsaction,  notwithstanding 
the  insolvency  of  the  maker  of  the  first  note.  Under  such  circumstances  parol 
evidence  may  be  received  to  explain  the  receipt  and  the  circumstances  under 
which  it  was  given.  The  maker  of  the  note,  impleaded  with  the  endorser,  may 
be  a  witness  for  such  endorser. — Q.  B. —  Woodbury  &  Qarih,  9  L.  C.  R.,  p.  438. 

3.  In  an  action  by  a  lessor  against  a  lessee  for  rent  due  imder  a  lease  exe- 
cuted before  notaries,  it  is  lawful  for  the  lessee  to  plead  that  he  did  not  obtain 
possession  of  the  premises  leased  at  the  time  mentioned  in  the  said  lease  and  by 
reason  thereof  that  he  has  suffered  damages. — Q.  B. — Belleau  S  Regina,  12  L.  C.  R., 
p.  40. 

4.  Held  by  the  Superior  Court  (Badgley,  J.)  that  a  party  to  a  case  cannot  be 
BXBjnmed  as  a  witness  to  contradict  a  notarial  instrument  without  a  commence' 
fneni  de  preuve  par  Scrithe  first  obtained  by  examining  such  party  on  interro- 
gatories eur  fails  et  articles.    The  judgment  rendered  in  the  case  was  confirmed 
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in  Appeal  without  reference  to  the  above  point. — ^Q.  B — JoUy  dt  Charle^^  15  L.C. 
R.,  p.  248. 

5.  Parol  evidence  will  not  be  admitted  to  oonti*adict  or  vary  the  receipt  set 
up  in  the  case,  which  must  be  assimilated  to  a  written  oootraot  and  therefore  not 
to  be  altered  by  the  evidence  of  witnesses. — Loranobr,  J. —  West  V8  Fleck^  15  L 
C.  R.,  p.  422. 

6.  In  an  action  against  the  payer  and  endorser  of  a  promissory  note,  endorsed 
in  blank,  the  defendant  pleaded  :  1.  The  insufficiency  of  the  presentment  and 
protest ;  2.  That  when  the  plaintiff  took  the  note  it  was  under  an  agreement  to 
release  the  defendant  from  all  liability  and  that  the  defendant  put  his  name  on 
the  note  simply  to  convey  it  to  the  plaintiff.  Held : — ^That  parol  evidence  oould 
not  legally  be  adduced  to  prove  the  agreement  that  the  defendant  should  incur 
no  liability  by  reason  of  his  endorsing  the  note,  inasmuch  as  such  evidence  tends 
to  vary  and  defeat  a  contemporaneous  written  document.  The  judgment  of  the 
Court  below  being  founded  on  the  irregularity  of  the  protest  and  on  such  parol 
evidence,  m'st  be  reversed. — Q.  B — Chamberlin  <t  Ball,  11  L.  C.  R.,  p.  50,5  L.G. 
J.,  p.  88. 

7.  A  Bill  of  Lading,  as  between  the  parties  thereto,  may  be  explained  by  parol 
evidence.^ — ^Badolby,  J. — Fowler  vb  Stirling,  3  L.  C.  J.,  p.  103. 

8.  Parol  testimony  was  received  to  prove  a  verbal  agreement  extending  the 
terms  of  a  written  contract  filed  in  the  cause,  affecting  a  sum  above  $50.00. — 
Johnson,  J. — Easman  vs  Roland,  2  L.  C.  L.  J.,  p.  216. 

9.  Lorsqu'un  acte  pass6  par  un  notaire  a  6t6  r§dig6  et  lu  p^r  ce  dernier  dans 
une  langue  ^trangdre  a  une  det  parties  contractantes,  et  que  ne  comprenait  pas 
cette  partie  contractante,  11  y  a  lieu  pour  cette  demidre  de  faire  preuve  par 
temoins  que  Facte  en  question  ne  renferme  pas  la  convention  des  parties  et  que 
dans  ce  cas,  il  n'est  pas  n^cessaire  de  recourir  k  Tinscription  de  faux  pour  &ire 
annuler  Tacte — C.  R,-^Noblev8  Lahaye,  1  R.  L,  p.  197. 

10.  Un  tiers  peut  prouver  ootre  et  contrairement  &  un  acte  auquel  11  n*^tait 
pas  partie— Beaudry,  J — Girard  vs  Bradatreei,  4  R.  L.,  p.  376. 

11.  Un  t^moin  peut  Stre  interrog^surla  consideration  d'un  acte  d*obligation 
produit  et  consenti  en  sa  faveur,  quoique  cet  acte  constate  que  Tobligation  a  6t6 
consentie  pour  valeur  re^ue  par  argent  prSt^  et  que  la  partie  qui  interrQge  le 
t^moin  s^appuie  sur  cet  acte. — Loranobr,  J, ^Johnston  vs  Martin,  5  R.  L.,  p.  336. 

12.  Dans  une  poursuite  par  un  commis  centre  son  patron,  en  vertu  d^uu 
engagement  parecrit,  le  defendeur  ne  sera  pas  admis  &  prouver  d'autres  conven- 
tions que  celles  port^es  dans  Tecrit. — C.  R. — Lemontais  vs  Amos,  5  R.  L.,  p.  353. 

13.  La  femme  s^par^e  de  biens  peut  s'obliger  conjoin tement  et  solidaire- 
ment  avec  son  marl,  et  son  obligation  sera  jug6e  valable,  sMl  est  prouv^  qu'elle  a 
profits  de  la  transaction.  Pour  se  faire  relever  de  son  obligation,  elle  doit  prouver 
que  le  cr6ancler  savait,  au  moment  du  contrat,  qu'elle  ne  s'obligeait  que  comme 

caution  de  son  man Nonobstant  toute  declaration  oontraire  daos  un  acte  au- 

thentique,  il  est  loisible  k  la  femme  de  faire  la  preuve  testimoniale  des  faits  pro- 
pres  a  d^montrer  qu^elle  n^est  intervenue  que  comme  caution  de  son  mari. — Dans 
Pespdce  actuelle,  nulle  preuve  n'a  ete  faite  que  le  cr^ancier  ait  particif^6  en 
aucune  fa^on  quelconque  &  la  fraude  que  Pintime  all^gue  avoir  6te  pratiqu6e  &  son 
egard,  tandis  qu*au  contraire  11  est  etabli  que  le  prSt  a  et6  fait  a  elle-mSme  et  qu'il 
a  servi  k  payer  des  dettes  personnelles. — Q.  B. — Malhiot  de  Enmelle,  15  L.  C.  J., 
p.  197. 
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14.  It  \a  not  competent,  either  for  the  notary  who  receives  an  award  of 
arbitrators  or  for  one  of  the  arbitrators,  to  give  evidence  explanatory  of  certain 
expressions  in  such  award. — Maokay,  J. — Oolson  vs  Aah,  18  L.  C.  <!.,  p.  191. 

15.  In  commercial  cases,  parol  evidence  may  be  adduced  to  establish  an 
alleged  error  in  a  written  contract. — Q.B — JEtna  Life  Insurance  Co.  6:  Brodie, 
20  L.  C.  J.,  p.  286. 

16.  The  testimony  of  the  notaries,  before  whom  a  deed  has  been  executed, 
to  the  effect  that  essential  formalities  which  on  the  face  of  the  deed  appear  to 
have  been  accomplished,  were  not  so,t  if  alone  and  uncorroborated,  is  insufficient 
to  establish  that  the  deed  Isfaux — Q.  B — LaroeheUe  d:  Proulx,  1  Q.  L.  R.,  p.  142. 

17.  When  a  clerk  gave  a  receipt  purporting  to  cover  rent  to  the  1st  October, 
and  it  was  contended  that  this  was  an  error  and  should  have  read  to  the  1st 
August  only,  the  clerk  was  allowed  to  contradict  the  receipt  by  his  evidence,  as 
also  the  plain tifTs  attorney. — ^Caron,  J — Worikington  vs  Jacques^  3  L.  N.,  p.  143. 

18.  Where  the  defendant,  by  an  agreement  in  writing,  undertook  to  grind 
the  green  furnished  by  the  plaintiff  in  pure  linseed  oil,  the  defendant  cannot  be 
allowed  to  prove,  by  testimony,  that  the  plaintiff  verbally  requested  him  to  use 
other  materials. — Q.  B Dominion  Oil  Cloth  Co.  &  Martin^  6  L.  N.,  p.  344. 

1 9.  That,  as  all  testamentary  dispositions  must  be  in  writing  and  verbal 
evidence  cannot  be  received  outside  of  the  acte,  no  witnesses  to  the  will  or 
notaries  who  prepared  it  can  be  heard,  on  pretext  of  its  obscurity,  to  state  what 
it  was  the  intention  of  the  testator  to  effect  by  the  will,  but  it  is  from  the  aete 
itself  that  the  judge  must  gather  the  testator's  wishes.  Nevertheless,  witnesses 
may  be  heard  to  prove  the  degree  of  relationship  between  parties  and  their 
relations  with  each  other  and  the  importance  of  his  patrimony  compared  with 
legacies Mathibu,  J. — De  Salaberry  vs  Faribault,  11  R.  L.,  p.  621. 

20.  That  parol  evidence  will  be  allowed  to  prove  the  usual  interpretation  to 
be  given  to  certain  words  in  a  charter  party,  when,  without  such  evidence,  these 
words  would  not  have  a  plain  meaning.  ~ Alletn,  J.^-^Caird  vs  Webster,  9  Q.  L. 
R.,  p.  158. 

21.  Qu'on  pent  prouver,  par  temoin,  une  remise  ou  une  novation  d'une 
creance  de  moins  de  $50,  constutee  par  ecrit. — ^Mathibu,  J. — Labelle  vs  Pesant  dit 
Sans'Cartier,  14  R.  L.,  p.  306. 

22.  Que  la  preuve  testimoniale  est  admise  pour  prouver  Perreur.—MATHiBU, 
J. — Cotnpaguie  de  PrH  et  de  CrSdit  Fonder  vs  Sanierre,  14  R.  K,  p.  453. 

23.  Que  dans  Vesp^ce  il  6tait  permis  k  Pappelante  de  supplier  au  contrat 
quant  k  la  valeur,  par  la  preuve  du  quantum,  mais  que  la  preuve  testimoniale  de 
toute  convention,  quant  au  lieu  oCi  Fouvrage  devait  §tre  foumi,  6tait  ill6gale ; 
qu*en  Tabsence  de  convention  sur  ce  point,  le  fait  devait  ^tre  determine  par 
Pusage Q.  B O'Keefe  A  Desjardins,  30  L.  C.  J.,  p.  280,  4  Q.  B  R.,  p.  300. 

24.  Que  Particle  1 234  C.  C,  ne  s'applique  pas  k  la  partie,  qui  peut  admettre 
et  avouer,  mdme  lorsqu'elle  est  entendue  comme  temoin,  que  T^crit  valablement 

fait  ne  contient  pas  toutes  les  conventions  qu'elle  a  faites. — ^Mathieu,  J. 

McConnell  vs  Millar,  M.  L  R.,  2  S.  C,  p.  270,  14  R.  L.,  p.  587. 

25.  The  respondent,  by  notarial  agreement,  leased  to  appellant  the  right  to 
mine  for  asbestos  on  certain  property  belonging  to  respondent.  Subsequently, 
the  respondent  agreed  to  reduce  the  amount  of  royalty  he  was  to  receive,  but  to 
what  extent  the  parties  did  not  agree.  The  appellant  kept  no  regular  books,  but 
bis  son-in  law  and  agent,  at  all  events  for  some  purposes,  kept  full  accounts  and 


Digitized  by 


Google 


542  Of  proof,— Art  nS5. 

the  appellant  was  in  the  habit  of  referring  those  who  dealt  with  him  to  this  agent 
and  he  had  even  paid  respondent  on  the  statements  of  this  agent.  HMz  That 
the  appellant  was  bound  by  the  statement  of  account  of  such  agent,  the  amount 
so  fixed  being  less  than  the  respondent  would  be  entitled  to  under  the  original 
agreement — ^Q.  B. — Jtffwy  &  Wthb,  M.  L.  R.,  3  Q.  B.,  p.  147. 

26.  The  respondents,  consignees  at  Montreal,  under  a  written  agreement 
of  appellants,  in  Belfast,  Ireland,  accounted  from  time  to  time  for  the  goods  con- 
signed to  them,  but  never  made  any  return  for  the  price  of  the  cases  in  which  the 
goods  were  packed.  These  cases  were  alwayn  charged  in  the  appellants  accounts, 
but  the  only  reference  made  by  the  appellants  to  the  omission  to  account  for  the 
packing  cases  was  contained  in  a  letter  in  which  they  merely  said :  '^  We  observe 
<<  you  do  not  make  any  return  for  the  cases."  Three  years  later  the  account  was 
closed  without  any  reservation  as  to  the  packing  cases.  The  appellants  afte^ 
wards  brought  an  action  in  a%9umpni  for  the  price  of  the  cases.  Hblo  : — That 
the  action  could  not  be  maintained,  seeing  that  the  appellants  had  notice  during 
three  years,  through  the  respondents*  accounts,  that  the  packing  cases  were  not 
being  allowed  for  and  that  parol  evidence  was  inadmissible  to  vary  the  terms  of 
the  written  agreement  by  proving  that  there  was  an  understanding  that  the  cases 
should  be  paid  for. — Q.  B. — Ulster  Spinning  Co  &  Foster ^  M.  L.  R.,  3  Q.  B.,  p. 
396,  11  L.  N.,  p.  86,  32  L.  C.  J.,  p.  159. 

27.  See  cases  noted  at  C.  C,  1169  &  1961 Q.  K—Shaw  &  Lhyd^  13  Q.  L 

R,  p.  125. 

See  also  cases  noted  at  C.  C.  1208  and  1211. 

1285*  In  comtuercial  matters  in  which  the  sum  of  money  or 
value  in  question  exceeds  [fifty  dollars.]  no  action  or  exception  can  be 
maintfidned  against  any  party  or  his  representatives  unless  there  is  a 
writing  signed  by  the  former,  in  the  following  cases : 

1.  Upon  any  promise  or  acknowledgement  whereby  a  debt  is 
taken  out  of  the  operation  of  the  law  respecting  the  limitation  of 
actions : 

2.  Upon  any  promise  or  ratification  made  by  a  person  of  the  age 
of  majority,  of  any  obligation  contracted  during  his  minority  ; 

3.  Upon  any  representation,  or  assurance  in  favor  of  a  person  to 
enable  him  to  obtain  credit,  money  or  goods  thereupon ; 

4.  Upon  any  contrcwst  for  the  sale  of  goods,  unless  the  buyer  has 
accepted  or  received  part  of  the  goods  or  given  something  in  earnest 
to  bind  the  bargain  ; 

The  foregoing  rule  applies  although  the  goods  be  intended  to  be 
delivered  at  some  future  time  or  be  not  at  the  time  of  the  contract 
ready  for  delivery.— C.  S.  L.  C,  c.  67.  ss.  2,  6,  7,  8 ;  Imp.  Stat.  29  Car. 
II,  c.  3,  s.  17.     [I.  127  to  129.] 

DECISIONS: — 1.  No  action  is  maintainable  against  a  person  for  a  promise 
made  to  pay  a  commercial  debt  contracted  while  a  minor,  unless  such  promise 
be  in  writing. — ^Bbrthblot,  J. — Mann  vs  Wilson^  3  L.  C.  J.,  p.  337. 
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2.  Les  mots  du  §  4  de  Tart.  1235  du  C.  C.  B.  C. :  <<  De  tout  contrat  pour  la 
"venie  cPeffets,"  comprennent  la  vente  de  billets,  etc.,  proinlssoires.  Partant  la 
vente  de  tels  billets  pour  an  montant  d'au-delA  de  $50,  ne  peut  dtre  prouvee  par 
temoins  sans  un  6orit  sign6  par  celui  qui  les  a  aohet^s. — Semble :  Que  les  mots  de 
Part.  1235 :  "  sans  un  ierit  signipar  elle"  s'appliquent  k  un  commencement  de 
preuve  par  4crit — Q.  B. — Truteau  &  Leblanc,  4  R.  L.,  p.  560. 

3.  Le  statut  des  fraudes  ne  s'applique  qu'auz  ventes  oommerciales  pures  et 
simples  et  non  aux  oontrats  d'ouvrages  pour  objets  non  encore  confectionn^s. 
^article  1235  du  Code  Civil  ne  s'applique  qu'aux  cas  ou  le  marchand  qui  trafique 
BUT  un  article  de  commerce  qu'il  ne  confectionne  pas  lui  mdme,  lefait  confection- 
ner  ou  Fachlte  de  I'ouvrier  ou  d'autres  n^gociants  pour  le  revendre.  Dans 
I'espdoe  actuelle  le  contrat  a  6t6  pour  objet  particulier  ea  dehors  du  commerce 
ordinaire  de  TlntimS,  et  n'est  pas  une  vente  pure  et  simple,  mais  un  louage  d'ou- 
vrage  qui  ne  tombe  pas  sous  le  statut  des  fraudes — Q.  B — Donegani  &  Molinelli^ 
14  L.  C.  J.,  p.  106. 

4.  The  writing  required  by  art.  1235  of  the  Civil  Code  to  be  signed  by  the 
party  sought  to  be  bound,  is  held  to  be  signed,  in  the  case  of  a  contract  of  bar- 
gain aod  sale  of  goods,  evidenced  by  the  bought  and  sold  notes,  signed  by  the 
broker  who  negociates  the  sale.  The  broker  may  prove,  by  parol  evidence,  his 
authority  to  act  for  the  parties,  and  the  retention  by  the  parties  of  the  contract 
notes  so  signed  is  evidence  of  the  authority  of  the  broker  to  bind  them  in  the 
form  therein  stated..-.MACKAT,  J. — Lusk  vs  Hopcj  17  L.  C.  J.,  p.  19. 

5.  Proof  by  witnesses  is  inadmissible  of  a  new  sale  between  parties  without 
a  writing  or  without  previous  deUvery. — ^Torrance,  J. — Beard  vs  McLaren,  18  L. 
C.  J.,  p.  76. 

6.  Interrogatories  surf  aits  et  articles  may  be  taken  pro  confessis,  without 
any  motion  to  that  eftect.  Interrogatories  so  taken  pro  confessis^  when  they 
furnish  sufficient  commencement  de  preuve  par  Scrit  may  supply  the  want  of  the 

memorandmn  in  writing  required  by  art.  1235  of  our  Civil  Code — Q.  B Douglass 

A  Eitchie,  18  L.  C.  J.,  p.  274. 

7.  A  clause  in  a  deed  of  sale  of  a  ship  between  J.  and  M.  to  which  G.  was 
no  party,  to  the  effect  that  J.  who  was  to  complete  the  ship,  should  buy  the 
timber  required  therefor  from  G.,  for  which  timber  M.  promised  to  accept  and 
pay  drafts  drawn  at  six  months,  is  a  sufficient  writing  within  art.  1235  C.  C,  and  G. 
having  acted  thereon,  with  the  knowledge  and  consent  of  M.  (at  whose  instance 
the  deed  of  sale  had  been  verbally  notified  to  him,)  had  a  direct  action  against 
M.  for  the  price  of  the  timber  so  sold,  the  draft  drawn  for  which  he  had  refused 

.to  accept  and  pay. — ^Q.  B — Michon  <k  Oauvreau,  1  Q.  L.  R.,  p.  27. 

8.  A  sale  or  promise  of  sale  cannot  be  proved  against  the  principal,  without 
a  memorandum  in  writing,  signed  by  the  agent  before  the  revocation  of  his 
authority. — Q.  B — Lynn  &  Cochrane,  23  L.  C.  J.,  p.  235. 

9.  The  verbal  testimony  of  one  who  was  agent  and  afterwards  testamentary 
executor  of  the  debtor,  deceased,  cannot  be  received,  after  he  has  ceased  to  be 
executor,  to  prove  an  acknowledgment  of  a  debt  of  the  succession  by  him  while 
executor,  so  as  to  take  the  debt  out  of  the  operation  of  the  law  respecting  the 
limitation  of  actions — Q.  B. — Pinsonneault  db  Desjardins,  24  L.  C.  J.,  p.  100,  3  L. 
N.,  p.  29. 

10.  The  true  interpretation  of  the  word  "  acceptance,"  as  used  in  C,  C.  1235, 
par.  4,  IB  to  consider  it  as  an  acceptance  in  writing,  or  an  acceptance  accompanied 
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by  some  act,  not  mere  words,  or,  that  acceptance  is  the  synonym  of  deliyery. 
Proof  of  acceptance,  without  delivery,  cannot  be  made  by  parol  testimony.  So, 
where  it  was  admitted  that  there  was  no  writing  to  establish  the  alleged  contract, 
questions  put  to  the  witness  tending  to  prove  an  acceptance  of  the  goods,  by 
words,  were  properly  over-ruled. — ^These  decif>ions  were  arrived  at  by  the  Court 
of  Queen's  Bench,  but  the  Supreme  Court  deciied: — ^Thatin  an  action  upon  an 
unwritten  commercial  contract  for  the  sale  of  goods  exceeding  the  sum  of  f  50, 
oral  evidence  of  acceptance  or  receipt  of  the  whole  or  any  part  of  the  goo  1^,  is 
admissible,  under  C.  C.  1235..-^uprbmb  Court — Uunn  is  Berger,  10  S.  C.  R,  p. 
512,  C.  D.,  p.  454— Q.  B.— 27  L.  C.  J.,  p.  349,  6  L.  N.,  p.  363,  4  L.  N.,  p.  218. 

11.  That  proof  of  the  acceptance  of  goods  of  a  value  exceeding  $50,  may  be 
made  by  verbal  testimony — ^Maokay,  J.^Lemonier  vs  CharUhois,  5  L.  N.,  p.  196. 

12.  A  broker  may  prove  by  verbal  testimony  his  authority  to  transact,  but 
not  the  foct  of  a  purchase  and  resale. — Q.  '^.-^Trenholme  &  McLennan^  24  L.  C. 
J.,  p.  305,  3  L.  N.,  p.  35. 

1 3.  Que  Pexistence  d'une  soci6t6  commerciale  pent  6tre  prouvSe  par  t^moins 
vis-d.-vi8  des  tiers,  mais  que  cette  preuve  n'est  pas  permise  entre  les  assooi^a — 
Papinbau,  J. — Rowan  vs  MassSy  K.  L.  R.,  I  S.  C,  p.  177. 

14.  Qu'il  est  peruiis  k  un  tiers  de  prouver  Texistence  d'une  80oi6t6  et 
qu'une  sociSt^  est  simul6e  par  preuve  testimonials — ^Mathibu,  J. — Oraham  v$ 
Bennett,  12R.  L.,  p.  448. 

15.  Que  la  preuve  verbile  produite  pour  prouver  Texistence  d'une  aooiSt^ 
entre  les  intim^s  est  ill6gale  et  insuffisante. — Q.  B. — PrSfontaine  S  Barriej  13  Q. 
L.  R.,  p.  312. 

1 6.  That  the  facts  disclosed  did  not  establish  the  existence  of  a  partner- 
ship between  the  respondents.  Knight  and  Cook,  so  as  to  render  the  latter  res- 
ponsible for  debts  contracted  by  the  former  towards  the  appellants. — ^Q.  B 

Singleton  &  Knight,  14  Q.  L.  R.,  p.  39.  15  R.  L.,  p.  216.— .Casault,  J — 13  Q.  L.  R., 
p.  70. 

1286*  In  any  action  for  the  recovery  of  a  sum  which  does  not 
exceed  [fifty  dollars,]  proof  by  testimony  cannot  be  received  if  such 
sum  be  a  balance  or  make  part  of  a  debt  under  a  contract  which  can- 
not be  proved  by  testimony. 

The  creditor  may,  nevertheless,  prove  by  testimony  a  promise 
made  by  the  debtor  to  pay  such  balance,  when  it  does  not  exceed 
[fifty  dollars.]~C.  N..  1344.  [I.  129.] 

1287*  [If  in  the  same  action  sevei*al  sums  be  demanded  which 
united  form  a  sum  exceeding  fifty  dollars,  proof  by  testimony  may 
be  received  if  the  debts  have  arisen  from  diflferent  causes  or  have 
been  contracted  at  diflferent  times,  and  each  were  originally  for  a  sum 
less  than  fifty  dollars.]— Ord.  1667,  tit.  17,  art.  4 ;  Proc.-verbal  des 
conferences,  p.  217,  opinion  of  Lamoignon  agaiast;  C.  N.,  1345. 
[I.  129.] 
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SECTION    IV. — OF    PRESUMPTIONS. 

1288*  Presumptions  are  either  established  by  law  or  arise  from 
facts  which  are  left  to  the  discretion  of  the  courts. — Cojas  in  paratit 
ad  Tit  III,  Lib.  XXII  Digestonim,  T.  I.  p.  678;  Pothier,  06%., 
840 ;  Menochius,  there  cited;  0.  N.,  1349.  [I.  129.] 

1289*  Legal  presumptions  are  those  which  are  specially  attached 
by  law  to  certain  facts.  They  exempt  from  making  other  proof  those 
in  whose  favor  they  exist ;  certain  of  them  may  be  contradicted  by 
other  proof ;  others  are  presumptions  juris  et  de  jv/re  and  cannot  be 
contradicted. — Cujas,  loc,  cit  suprA ;  Cujas  ad  Tit  XXIII,  De 
prceaumpt,  T.  6,  p.  869  ;  Menochius,  Lib.  1,  Qu.  3,  1 ;  Pothier,  Oblig,, 
481-3;  C.  N.,  1352.  [L  129  to  131.] 

DECISIONS: — 1.  In  proving  interruption  of  presoription  of  a  note,  a  letter 
mentioning  a  note,  will  be  presumed  in  the  absence  of  evidence  to  the  oontrary, 

to  refer  to  the  note  alleged  to  be  presoribed C.  R. — Thompson  vs  McLeodj  I  L. 

C.  J.,  p.  155. 

2.  Le  fait  da  paiement  pent  se  pr^sumer  par  le  laps  de  temps  ou  par  toute 
autre  circonstance  qui  rend  le  &it  probable.— Torbancb,  J. — AUard  V9  LegauU, 
13L.C.J.,p.  80. 

3.  No  presumption  can  arise  that  a  fire  has  been  caused  by  the  negligence 
of  A.  B.y  or  his  servants,  from  the  mere  fact  that  he  occupied  a  portion  of  the 
building  destroyed,  the  remainder  of  which  was  occupied  by  C.  D.,  the  proprietor 
of  the  building.  The  proof  of  negligence  in  such  case  must  be  direct  and  positive. 
—(J.  B.^Fo8ter  &  AllUj  16  L.  C.  J.,  p.  113— C.  R.— 15  L.  C.  J.,  p.  13. 

See  also  cases  noted  at  G.  C;  1629. 

4.  There  is  no  presumption  in  law  in  favour  of  the  validity  of  a  patent.-^ 
Andbbws,  J Allen  &  Reid,  14  Q.  L.  R.,  p.  126. 

Note. — ^Cases  relating  to  presumptions  of  fraud,  negligence,  agency,  undue 
influence  in  testamentary  dispositions,  etc.,  are  to  be  found  noted  at  the  different 
articles  of  the  Code  refering  to  the9e  subjects. 
See  also  oases  noted  at  C.  C.  1242. 

1240*  No  proof  is  admitted  to  contradict  a  legal  presumption, 
when,  on  the  ground  of  such  presumption,  the  law  annuls  certfidn 
instruments  or  disallows  a  suit,  unless  the  law  has  reserved  the  right 
of  making  proof  to  the  contrary,  fimd  saving  what  is  provided  with 
respect  to  the  oaths  or  judicial  admissions  of  a  party. — Menochius, 
Lib.  1,  Q.  3,  18  ;  Pothier,  06%,  841-3,  886-8 ;  Toullier,  T.  X.,  p.  50  ; 
C.  N.,  part  of  1352.    [I.  131.] 

1*41.  The  authority  of  a  final  judgment  (res  judicata)  is  a 

35 
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presumption  ^'teW8  et  dejv/re;  it  applies  only  to  that  which  has  been 
the  object  of  the  judgment,  and  when  the  demand  is  founded  on  the 
same  cause*  is  between  the  same  parties  acting  in  the  same  qualities, 
and  is  for  the  same  thing  as  in  the  action  adjudged  upon. — -ffJDe  excep- 
tione  rei  jvdicatcB ;  Pothier,  06%,  61,  888,  897 ;  TouUier,  T.  X.,  p. 
88 ;  0.  N.,  1361.    [I.  131.] 

DECISIONS  : — L  An  interlooutory  judgment  adopting,  without  opposition, 
the  account  of  a  succession  prepared  by  its  order,  passes  in  rem  judicatam,  and 
it  is  not  competent  to  the  representatives  of  a  minor,  who  was  legally  a  party  to 
the  suit,  to  revive  the  proceedings  and  contest  any  particular  item  in  the  account. 
The  Court,  however,  may  rectify  any  error  of  calculation. — Court  op  Appeals  :— 
Plenderleaih  A  McOUliwayj  Stuart's Bep.,  p.  470. 

2.  A  judgment  rendered  agaiost  a  principal  debtor  upon  an  issue  raised  by 
him  is  res  adjudwata  against  the  surety  who  was  not  a  party  to  the  original  action. 
— Duval  and  Meredith,  JJ. — Brush  vs  Wilson,  2  L.  C.  R.  p.  249. 

3.  A  judgment  dismissing  an  hypothecary  action  for  want  of  proof  of  pos- 
session by  the  Defendant  of  the  property  hypothecated,  cannot  be  opposed  by 
exception  oires  adjudicata  to  a  subsequent  demand  founded  on  actual  possesion, 
possession  being  a  &ct  which  is  renewed  from  day  to  day. — Q.  B. — Nye  <k  ColvHU, 
5  L.  C.  R.,  p.  408. 

4.  Un  jugement  rendu  dans  une  demande  en  declaration  d'hypoth^ue  con- 
damnant  le  d^fendeurd.  d^laisser  et  dont  11  a  interjet^  appel,  n*est  pas  pass6  en 
force  de  chose  jug6e_Q.  B^^MSlrissi  &  Brault,  2  L.  C.  J.,  303. 

5.  La  prescription  creee  par  les  articles  2260;;et  2267  du  Code  CivU,  n'^tant 
pas  seulement  une  presomption  de  paiement,  mais  une  d6ch6ance  centre  le 
cr6ancier  retardataire,  et  6tant  une  presomption  yurt»  et  dejure  de  Fextinction  de 
la  dette,  elle  n'admet  pas  de  preuve  contraire,  et  ne  pent  ^tre  infirm^e  par  Toflfre 
du  serment  d6cisoire.  Mais  dans  les  afifaires  commerciales,  oii  la  somme  ou  valeor 
dont  il  s'agit  n'excdde  pas  $50,  on  pent  d^ferer  le  serment  i  la  partie  qui  oppose 
la  prescription  sur  Pezistence  d'une  promesse  ou  reconnaissance  verbale  ou 
d*autre  interruption  ou  renonciation  qui  ne  lui  permet  que  de  Pinvoquer.  AliUr 
ou  la  somme  ou  valeur  excdde  $50.— Casault,  J — Fuchs  vs  Ligari,  3  Q.  L.  R.,  p.  11. 

6.  Where  a  motion  in  a  cause  has  been  dismissed  upon  argument  and  % 
subsequent  motion  to  revise  the  former  judgment  has  also  been  dismissed,  tiie 
party  moving  will  not  be  permitted  to  make  a  third  motion  aiming  at  the  same 
object  as  the  first  motion,  but  such  third  motion  will  be  dismissed. — Bebthblot, 
J. — Benjamin  vs  Wilson ,  6  L.  C.  J.,  p.  246. 

7.  The  Commissioner's  Court  having  no  jurisdiction  to  try  and  determine 
cases  relating  to  tithes,  a  judgment  of  that  Court  is  radically  null  and  has  not  the 
effect  of  rw  (idjudicata — ^Polettb,  J. — Roy  vs  Bergeron j  2  R.  L.,  p.  533. 

8.  A  judgment  dismissing  an  action  agaiost  the  Defendant  at  the  suit  of  the 
present  plaintiff  for  the  recov»)ry  of  an  instalment  claimed  as  an  assessment  for 
the  building  of  a  Roman  Catholic  church,  on  the  ground  that  the  defendant  was 
not  a  Roman  Catholic,  but  a  Baptist,  was  chose  jugie  between  the  parties  and 
could  be  so  pleaded  in  a  subsequent  action  for  another  instalment,  notwithstand 
ing  that  the  plaintiff,  in  such  subsequent  action,  allege  and  prove  a  confeesicm  of 
faith  as  a  Roman  Catholic  antecedent  to  the  homologation  of  the  report  of  the 
fynd{c«.-^iooTTB,  J. — Syndics  de  Lacollt  vs  Duquette,  15  L.  0.  J«,  p.  304. 
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9.  A  judgment  founded  upon  the  same  title  but  for  a  different  portion  of  the 
alleged  debt,  is  not  sufficient  to  support  an  exception  of  cho9€  jugSe* — ^Bbaudkt, 
J^Tait  vs  NUld,  7  R.  L,  p.  224. 

10.  A  petition  to  quash  a  capias  was  dismissed  by  one  judgment,  whereupon 
the  petitioner  inscribed  anew  on  his  petition  and  a  second  judgment  was  rendered 
quai^iing  the  capias.  Held :— That  all  the  proceedings  subsequent  to  the  first 
judgment  were  null — ^Q.  'B.-^Major  Ss  Chadwiekf  8  R.  L.,  p.  685. 

11.  The  debtor  does  not  represent  the  hypothecary  creditor  in  suits  relative 
to  the  hypothecated  property,  and  the  rescission  pronounced  against  the  first  is 
joot  chose  jugitf  against  the  second.  In  this  case  A.,  the  regbtered  proprietor  of 
the  property  bought  it  from  B.,  and  hypothecates  it  to  G.  At  the  instance  #B., 
the  sale  of  it  to  A.  was  annulled  on  the  ground  of  fraud.  The  judgment  was  held 
not  to  be  chose  jugie  against  C. — Casault,  J. — Ouelleiie  vt  Rochette^  9  Q.  L.  R.,  p. 
289. 

12.  An  action  of  damages  will  not  lie  against  a  party  to  a  previous  suit,  by 
his  adversary,  for  an  alleged  false  affidavit,  by^which  such  party  obtained  a  final 
judgment  in  his  favor  in  the  previous  suit,  the  first  judgment  being  res  adjudicata, 
— .Q.  B Boiselair  &  LalanceUe,  5  L.  N.,  p.  266. 

13.  That  the  curator  to  a  vacant  estate,  sued  en  reddiiion  de  eompiCf  could 
not,  under  the  circumstances,  pray  for  the  dismissal  of  the  PlaintifiTs  action,  on 
the  ground  that  another  similar  case,  still  pending,  had  been  previously  institute 

against  him  by  another  of  the  i^arties  interested. — Merbdith,  C.  J Fr<iser  vs 

Poulioi,  7  Q.  L.  R^  p.  149. 

14.  Que  dans  Pinstance  actuelle,  il  n'y  a  pas  identity  d'objet  dans  Taction  en 
red'Htion  de  compte  du  demandeur  et  Topposition  de  Jones,  et  qu'il  n'y  apas  en 
consequence  chose  jug6e.—CAB0N,  J — Fraser  vs  Pouliot,  13  R.  L.,  p.  1. 

1  .  Qu'il  y  a  chose  jug6e  entre  les  i^artir  s,  m4me  pendant  le  dSlai  accord^ 
par  la  loi  pour  appeler  d'un  jugement — Rainvillb,  J. — Lureau  vs  DeBeaufortf  6 
L.  N.,  p.  251. 

16.  Que  le  jugement  rendu,  sans  ^fraude,  centre  le  d6biteur  principal,  est 
chose  jug^e  centre  la  caution. — Q.  6. — Lamy  Ss  Drapeav,  1  Q.  B.  R.,  p.  237,  7  Q. 
L.  R.,  p.  383. 

17.  See  Remarks  of  Ramsay,  J.  in  case  of—Q.  B. — Fraser  &  Jones,  8  L.  N., 
p.  178. 

]H.  That  where  a  judgment  has  been  obtained  by  collusion,  an  opposition  to 
the  same  will  lie  at  the  instance  of  third  parties,  although  the  opposants  may  have 
no  interest  within  the  jurisdiction,  their  interest  in  a  foreign  countiy  having  been 
prejudicially  affected  by  such  judgment — ^Qill,  J. — Campbell  vs  Bate,  15  R.  L., 
p.  467. 

19.  Que  les  decisions  d'un  conseil  local  ne  sont  pas  celles  d'une  cour  de  jus- 
tice et  n'ont  pas  Tautorit^  de  la  chose  jug^e. — C.  R. — Suitor  vs  Corporation  de 
Nelson,  14  Q.  L.  R.,  p.  II. 

20.  The  exception  of  chose  jug^e  cannot  be  pleaded  when  the  conclusions 
of  the  second  action  are  materially  different  from  those  of  the  first :  and  so,  where, 
by  the  first  action,  the  plaintiff  sought  to  exercise  a  right  of  redemption  without 
complying  with  the  conditions  agreed  on,  it  was  held  that  the  dismissal  of  such 
action  was  not  chose  jugie  as  regards  an  action  brought  subsequently  offering  to 
comply  with  the  conditions. — ^Q.  B — Leger  A  Foumier,  M.  L.  R.,  3  Q.  B.,  p.  124. 
Confirmed  io  Supbbmb  Court, — 10  L.  N.,  p.  324. 
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21.  That  a  person  who  is  sued  for  a  debt  which  has  been  already  paid  and 
who,  being  unable  at  the  time  to  prove  payment,  allows  judgment  to  be  obtained 
ex  partt  and  pays  the  amount  of  the  judgment,  has  a  right,  on  establishing  the 
fact  of  the  previous  payment  to  recover  the  amount  so  paid  and  the  exception  of 
eho$ejug4e  cannot  in  such  case  be  pleaded  to  the  demand. — Gill,  J. — Rohdt  vm 
OaffnoUf  11  L.  N.,  p.  186. 

22.  A  judgment  obtained  against  a  tenant  by  default  in  a  case  of  saisie- 
gageriet  declaring  the  seizure  of  certain  effects  good,  is  not  eho$e  jug4e  against 
him  as  to  the  ownership  thereof  in  a  case  on  a  capias  wherein  he  is  accused  of 
fraudulently  secreting  such  effects,  and  it  is  competent  for  him  to  prove  that 
they  are  the  property  of  his  wife — C.  R — Morris  vs  Wilson,  M.  L.  R,  3  S.  C, 
p.  470. 

1342*  Presumptions  not  established  by  law  are  left  to  the 
discretion  and  judgment  of  the  court. — Menochius,  Lib.  1, 44 ;  Pothier, 
OUig.,  849 ;  Toullier.  T.  10,  p.  29  ;  C.  N.,  1353.  [I.  131.] 

Amendments  : — The  furnishing  of  copies,  extracts,  title-deeds  or 
deeds  of  any  nature  whatsoever,  is  not  to  be  considered  a  presumption 
of  payment  of  the  costs  and  fees  of  a  notary.  And  no  notary  is 
bound  to  furnish  copies  or  extracts  of  any  deed,  to  third  parties,  or 
even  to  the  parties  themselves,  if  he  is  not  paid  th  i  original  cost  of 
the  minute,  if  at  the  time  prescription  has  not  been  acquired. — Q.  39 
Vict.,  cap.  33,  s.  22.  (The  above  Act  was  repealed  by  the  Act  here- 
after cited.) 

The  furnishing  of  copies,  extracts,  title-deeds  or  deeds  of  any 
nature  whatsoever,  is  not  to  be  considered  a  presumption  of  the  pay- 
ment of  the  costs  and  fees  of  a  notary. — Q.  46  Vict.,  civp.  32,  s.  16. 

DECISIONS: — 1*  Bien  qu*une  obligation  fi^t  coDsentie  pour  £53.66.,  defaut 
de  consideration  pour  partie  de  robligation  doit  Stre  inf(§r6.  du  fait  que  les  livres 
et  comptes  du  cr6ancier  ne  comportaient,  lors  de  la  passation  de  Tobligaticm 
qu'une  balance  en  sa  faveur  de  £34.  1 8s.  9d.,  et  qu'il  n'avait  pas  prouv6  avoir 
vendu  d'autres  marchandises  au  dSbiteur  pour  completer  le  montant  de  la  dite 
obligation,  et  qu'en  consequence  11  devrait  etre  condamne  k  donner  quittance  au 
debiteur  s'il  etait  prouvS  que  le  montant  de  cette  obligation  avait  M  pay6 jusqu*a 
concurrence  de  cette  somme  de  £34.  ISs.  9d. — Smith,  J. — Lalonde  vs  RoUand^  10 
L.C.J.,p.  321. 

2.  Le  fait  du  paiement  peut  se  pr^sumer  par  le  laps  de  temps,  ou  par  toute 
autre  circonstance  qui  rend  le  fait  probable.— -Tokranob,  J. — Allard  vs  Legauliy 
1  R.  L.,  p.  85. 

3.  Le  donataire  d*un  immeuble  qui  est  poursuivi  par  son  donateur  pour  la 
resiliation  de  la  donation,  pour  defaut  d'acoompllssement  des  charges  impos^es, 
doit  dans  cette  instance  r6clamer  le  priz  des  ameliorations  qu'il  pretend  avoir 
droit  de  reclamer,  et  que  son  defaut  de  ce  faire  souldve  une  presomption  legale 
qu'il  n'y  a  point  d'ameiiorations  dont  il  aurait  pu  reclamer  le  priz  ou  qu'il  aaban- 
donne  son  droit  de  les  reclamer.—LoRANOBR,  J. — Pearce  vs  Gibbon,  6  R.  L.,  p.  549. 

See  also  cases  noted  at  G.  C.  1239. 
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SECTION   V. — OF   ADMISSIONS. 

1248*  Admissions  are  extra-judicial  or  judicial.  They  cannot  be 
divided  against  the  party  making  them. — Cujas,  T.  9,  c  1013  D ; 
Toullier,  10,  p.  383 ;  C.  N.,  1354.  [I.  131.] 

DECISIONS  : — 1*  The  aveu  of  the  party  can  no  more  be  divided  to  get  a 
eommencement  de  preuve,  than  to  get  complete  proof. — Q.  B. — Chritiin  &  Valois, 
3  L.  N.,  p.  59. 

2.  The  defendant  not  having  told  the  same  story  throughout,  his  admission 
was  divisible. — Q.  B. — Cotnoir  A  Farmteau,  3  L.  N.,  p.  213. 

3.  The  aveu  of  the  party  may  be  divided  when  part  of  the  answer  is  improb- 
able  or  invalidated  by  indications  of  bad  faith. ^Torrinob,  J — Montpeiit  v$ 
Piladeauy  4  L.  N.,  p.  146. 

4.  Judicial  admissions  cannot  be  divided  against  the  parties  making  them. 
—Torrance,  J.— O'Brien  vs  MoUon^  21  L.  C.  J.,  p.  287.— Q.  B 24  L.  C.  J.,  p.  43. 

5.  Where  the  defendant  admitted  that  he  had  agreed  to  pay  interest  at  the 
rate  of  eight  j?^  cent^  but  added  that  he  had  paid  all  the  interest  that  he  had 
agreed  to  pay  up  to  the  date  of  the  institution  of  the  action,  the  aveu  was  held 
to  be  indivisible  — Rainvillb,  J. — Montchamps  vs  Perron,  24  L.  C  J.,  p.  231. 

6.  Where  the  defendant  acknowledged  that  he  had  received  the  plaintiff's 
horse  for  purposes  of  pasturage,  but  added  that  he  had  returned  it  to  the  plain* 
tiff,  the  a^eu  was  held  to  be  indivisible. — Torranob,  J — Johnson  vs  Longtinj  24 
L.  C.  J.,  p.  292,  3  L.  N.,  p.  86. 

7.  An  admission,  whether  judicial  or  extra-judicial,  cannot  be  divided,  so 
as  to  make  proof  by  a  part  thereof  against  the  party  making  such  admission. — 
Q.  B^-^auvS  &  Denis  dit  V&onneau,  24  L.  C.  J.,  p.  308. 

Similar  decisions. 

8. — SupRBMB  Court Fulton  A  McNamee,  2  S.  C.  R.,  p.  470,  C.  D.,  p.  225. 

9.— Q.  B — Fratt  A  Berger,  28  L.  C.  J.,  p.  192.  7  L.  N.,p.  235. 

10.  Sous  les  circonstances,  i*aveu  de  I'intime  qu'il  a  re^u  de  Fappelant  une 
somme  de  $300,  k  titre  de  don  et  non  de  prSt  peut  4tre  divis^,  en  vertu  du  §2  de 
Particle  231  du  Code  de  Procedure  Civile  duBas -Canada,  pour  permettre  lapreuve 
par  tSmoins  )  qu*au  contraire,  la  r^ponse  que  Pappelant  a  donn6  k  Tintim^  certains 
meubles  et  quelques  effets  mobiliers,  ne  peut  Stre  divis6e,  attendu  qu'il  n*eziste 
aucune  autre  preuve,  ni  de  la  remise  des  effets,  ni  des  circonstances  sous  les- 
quelles  ils  ont  6t6  remis. — Q.  B. — Raymond  dit  Lc^eunesse  &  Latraverse,  4  Q.  B. 
R,  p.  184,  M.  U  R.,  1  Q.  B.,  p.  32^. 

11.  An  admission  by  the  Defendant,  under  oath,  that  he  received  a  voluntary 
deposit,  but  had  delivered  it  as  requested,  cannot  be  divided,  and  verbal  testi- 
mony is  not  admissible  to  contradict  the  accessory  statement  of  delivery,  in  a 
case  where  proof  of  the  deposit  could  not  be  made  by  testimony. — ^C.  R. — Dubu- 
que vs  Dubuque,  7  L.  N.,  p.  32. 

12.  Que  Taveu  sur  faits  et  articles,  dont  la  partie  adverse  n'a  besoin  que 
oomme  commencement  de  preuve  par  6crit  ne  peut  (^tre  divis^,  et  ne  pent  auto- 
riser  la  preuve  testimoniale  d*un  pr§t  k  un  montant  plus  61ev6  qu'admis  par 
Tavouant,  et  d'un  autre  qu'il  pretend  avoir  en  partie  rembours6. — Q.  B.-^Foumier 
A  Morin,  11  Q.  L.  R.,  p.  98 ^C.  R.— 10  Q.  L.  R.,  p.  129. 
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13.  Que  Taveu  oontenu  dans  la  deposition,  comme  t^moiD,  de  rempnintear 
o^  tout  en  admettant  le  pr6t,  il  jure  qu'il  a  pay6  la  somme  au  pr^teur,  ne  peut 
pas  dtre  divisd,  et  que,  en  Tabsence  de  toute  autre  preuve  de  prdt,  Taction  pour 
le  reoouvrement  de  la  somme  prdt6e  doit  §tre  renvoy6e  ;  mais  que,  au  contraire, 
Taveu  du  prSt,  acoompagn^  de  Pafflrmation  de  son  extinction  par  compensation, 
eAt  k\Jk  divisible  et  edt  fait  preuve  du  pr6t,  sans  6tablir  la  cr^ance  compensable, 
ni  Peztinction  de  Fobligation  de  I'emprunteur. — ^Casault,J.^ — Marmenvi Marwienj 
10  Q.  L.  R.,  p.  32. 

14.  Que  dans  une  cause  en  dommage  pour  assaut,  le  plaidoyer  du  coupable 
fait  devant  la  Cour  du  Recorder  dans  une  poursuite  criminelle  pour  le  m6me 
assaut,  est  une  admission  du  fait  de  I'assaut  dont  le  demandeur  peut  prendre 
avantage  dans  Taction  civile. — ^Taft,  J. — Fortier  V8  Sauv€,  M.  L.  R.,  4  S.  C ,  p.  30. 

15.  Que  le  dSfendeur  en  cette  cause,  ayant  plaid6  en  niant  Temprunt  all6- 
gu^  par  le  demandeur,  ce  plaidoyer  est  en  contradiction  avec  Paveu  du  d^fendeor 
sous  serment  reconnaissant  avoir  re9U  Targent,  mais  pr6tendant  I'avoir  pay6,  et 
que,  sous  les  circonstances,  telle  contradiction  autorise  la  divisibility  de  I'aveu. 
Que  dans  Tinstance,  le  d^fendeur  6tant  tenu  de  plaider  sp6cialement  paiement 
pour  dtre  admis  4  faire  valoir  ce  moyen  d^exoeption;  autrement  la  cour  adjuge- 
rait  au-deU  des  condusious.  (C.  C.  P.,  17  and  136). — ^C.  R. — Barri  vs  Loiseau,  32 
L.  C.  J.,  p.  193. 

1344*  An  extra-judicial  admission  must  be  proved  by  writing 
or  the  oath  of  the  party  against  whom  it  is  set  up,  except  in  the  cases 
in  which,  according  to  the  rules  declared  in  this  chapter,  proof  by  tes- 
timony is  admissible.— Pothier,  Oblig,  834 ;  TouUier,  T.  9,  p.  396 ;  Ibid., 
T.  10,  p.  406  ;  C.  N.,  1355.     [1. 131.] 

1245*  A  judicial  admission  is  complete  proof  against  the  party 
making  it. 

It  c€innot  be  revoked  unless  it  is  proved  to  have  been  made 
through  an  error  of  fact.—/  L.  1,  2,  4,  De  confessis  \ff  L.  25,  De  pro- 
hationibua ;  Menochius,  pr(BS.  61,  Lib.  2,  Qu.  39  ;  Pothier,  Ohlig,,  833  ; 
Toullier,  10,  p.  383 ;  Ibid.,  11,  p.  79 ;  C.  K,  1356.     [I.  131.] 

DECISION  * ^The  admission  on  faiU  et  articles  of  the  existence  of  co-part- 
nership by  one  of  the  alleged  partners  is  not  sufficient  to  make  proof  against 
the  other Day,  J^^Bowker  vs  Chandler f  M.  C.  R.,  p.  15. 


SECTION   VI. — OF  THE  OATHS   OF   PARTIES. 

1346*  A  party  may  be  examined  under  oath  in  like  manner  as 
a  witness,  or  upon  interrogatories  on  articulated  facts  or  by  decisory 
oath.  And  the  court  may,  in  its  discretion,  examine  the  paHies  or 
either  of  them  in  order  to  complete  imperfect  proof. — C.  S.  L.   C,  c. 
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82,  sec.  15, 19,  20  \  ff  Dejurejwrcmdo ;  CoA,  De  rehua  creditia ;  Pothier, 
OUig,,  911,  912  ;  TouUier,  10,  p.  474 ;  C.  N.,  1357.    [I.  131  to  133.] 

§  1.  Of  the  deciaoi^  oath, 

1SB47.  The  decisory  oath  may  be  offered  by  either  of  the  parties 
to  the  other,  in  any  action  in  which  the  parties  may  legally  bind 
themselves  by  admission  or  compromise,  and  without  emy  commence- 
ment of  proof.— /L.  34,  §  6,  De  jurejv/ravdo  ;  Cod.,  L.  12,  De  rebus 
creditia ;  Cujas,  Obaervatio  22,  n.  28,  tome  III,  col.  607  ;  C.  N.,  1358, 
1360.  [I.  133.] 

DECISIONS :— 1 .  The  prescription  created  by  C.  G.  2260  and  2267  is  a  presump- 
iAonJurU  et  dejure  of  the  extinction  of  the  debt  and  does  not  admit  of  contrary 
proof  and  cannot  be  annulled  even  by  the  decisory  oath. — ^Casault,  J. — Fuehs  vs 
L€gari,%(i,  L.  R.,  p.  11. 

2.  Que  lorsque  le  serment  dScisoire  est  d^f^^rS  k  une  partie  qui  est  dans 
rimpossibilit^  de  I'accepter,  parce  qu'elle  est  paralys^e,  le  juge  refusera  la  dela- 
tion du  sarment — ^Mathibu,  J. — Macdougall  vs  Roy,  15  R.  L.,  p.  406. 

1248.  It  can  only  be  offered  upon  a  fact  which  is  personal  to 
the  party  to  whom  it  is  offered,  or  of  which  he  has  a  personal  know- 
ledge.—/L.  34,  §3,  De  jurejurando]  Pothier,  06%.  912,  914  ;  C. 
N.,  1359.  [I.  133.] 

1349*  He  to  whom  the  decisory  oath  is  offered  and  who  refuses 
to  take  it,  and  does  not  refer  it  to  his  adversary,  or  the  adversfiuy 
who  refuses  to  take  it,  when  it  is  referred  to  him,  fails  in  his  demand 
or  exception.— jf  L.  34,  §§  6,  7,  L.  38,  De  jurejurando ;  Pothier,  Oblig,, 
916 ;  C.  N.,  1361.  [I.  133] 

1350*  The  oath  cannot  be  referred  when  the  fact  which  is  the 
object  of  it  is  not  personal  or  personally  known  to  both  the  parties, 
but  to  him  alone  to  whom  it  has  been  offered.— jf  L.  34,  §§  1,  3,  De 
jwrejurando  ;  Pothier,  06%,  916  ;  C.  K,  1362.  [I.  133.] 

1351*  When  a  party  to  whom  the  decisory  oath  has  been  offer- 
ed or  referred  has  made  his  declaration  under  it,  the  adverse  party 
is  not  admitted  to  prove  its  falsity.— Jf  L,  5,  §  2,  L.  9,  §  1,  Dejureju- 
TO/ndo;  ffh.  15,  De  eocceptionibus  \  Pothier,  OUig,,  916;  C.  N.,  1363. 
[I.  133,] 

l/Uift*  A  party  who  has  offered  or  referred  the  decisory  oath 
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cannot  retract  after  a  declaration  by  the  adverse  party  that  he  is 
ready  to  take  the  oath. — Cod.,  De  rebus  creditia,  L  11 ;  Pothier,  OUig., 
915  ;  C.  N.,  1364.  [I  133.] 

DECISION  : — A  decisory  oath  cannot  be  withdrawn  when  the  party  to  whom 
it  is  refered  accepts  the  reference  and  declares  himself  ready  to  answer.— 
Stuart,  J.^O*FarreU  vs  O'Neill  17  L.  C.  R.,  p.  80. 

1358*  The  decisory  oath  cannot  affect  the  rights  of  third  per- 
sons, and  it  extends  only  to  the  things  with  respect  to  which  it  has 
been  offered  or  referred. 

[If  offered  by  one  of  joint  and  several  creditors  to  the  debtor,  it 
avails  the  latter  for  the  part  only  of  such  creditor,  subject,  never- 
theless, to  the  special  rules  applicable  to  commercial  partnerships.] 

If  offered  to  the  principal  debtor  it  avails  his  sureties. 

If  offered  to  one  of  joint  and  several  debtors,  it  avails  his  codebt- 
ors. 

If  offered  to  a  surety  it  avails  the  principal  debtor. 

In  the  last  two  cases  the  oath  of  the  codebtor  or  of  the  surety 
avails  the  other  codebtors  or  the  principal  debtor  only  when  it  has 
been  offered  upon  the  fact  of  the  debt  and  not  solely  upon  the  fact  of 
the  joint  and  several  liability  or  of  the  suretyship.— jf  L.  10,  Dejure- 
jurando  ;  ff  L.  27,  L.  28,  De  jurejurando  ;  Pothier,  Oblig,,  917,  918  ; 
10  TouUier,  504-5  ;  C.  N.,  133,  1198,  1365.     [1. 133  to  135.] 

§  2.  Of  the  oath  put  officially. 

12S4*  The  court  may,  in  its  discretion,  examine  either  of  the 
partias  on  oath,  in  order  to  complete  the  proof  necessary  for  the  deci- 
sion of  the  cause,  or  for  determining  the  amount  for  which  judgment 
ought  to  be  given  ;  but  only  in  cases  where  some  proof  has  been  made 
of  the  demand  or  exception.— ^/f  L.  1,  De  jwrejwrando ;  Cod.,  L.  3,  De 
rebus  creditis;  Vinnius,  QiicBst.  select,  lib.  1,  ch.  44;  Pothier,  Oblig., 
922 ;  C.  N-,  1367.  [I.  135.] 

DECISIONS : — 1  •  In  an  action  agamst  a  common  carrier  to  recover  the  value 
of  goods  lost,  the  Defendants,  interrogated  on  f aits  et  articles  as  to  their  valuey 
replied  that  they  had  no  idea.  The  Plaintiff  offered  his  oath  to  establish  the 
value,  and  the  Court  thereupon  tendered  the  decisory  oath  to  the  Plaintiffl — C. 
IL-^Hobbs  vs  Sinicalf  1  L.  G.  J.,  p.  93. 

2.  A  merchant  who  proves  that  a  person  bought  regularly  from  him  and 
also  that  he  furnished  a  large  number  of  the  articles  mentioned  in  the  aocoont 
sued  on  and  that  his  principal  clerk  at  the  time  of  the  alleged  sale  had  gone  to 
the  United  States  and  that  certain  of  the  goods  mentioned  in  the  account  had 
been  used  by  the  Defendant  or  his  family,   thereby  establishes  a  suflScient 
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presumption  in  his  &vour  for  the  admiBsion  of  the  supplementary  oath,  when  the 
Defendant's  main  defence  is  that  he  had  prohibited  the  Plaintiff  to  give  credit  to 
any  member  of  his  family.-— Sicxtttb,  J — Bonnier  vm  BonnicTy  3  R.  L.,  p.  35. 

3.  Where  a  large  number  of  articles  had  been  seised  by  the  Appellants  as 
belonging  to  the  husband  of  the  Respondent,  and  the  Court  below  had  main- 
tained an  opposition  afin  de  distraire  fyled  by  the  Respondent,  in  support  of 
which  her  own  oath  was  received  to  complete  the  proof  of  ownership,  it  was  held 

that,  under  the  circumstances,  the  oath  had  been  properly  submitted Q.  B 

May  (k  L'HeureuXj  3  L.  N.,  p,  110. 

4.  Que  le  serment  suppl^toire  doit  dtre  laiss^  k  la  discretion  de  la  Cour  de 
premiere  instance,  et  que  la  Cour  de  Revision  ne  doit  le  d^cemer,  lorsque  la  Cour 
de  premiere  instance  a  refus^  de  le  faire,  que  dans  im  cas  extreme,  oil  il  serait 
impossible  d'arriver  4  une  solution  quelconque  de  la  difficult^  entre  les  parties. 
L*on  d^ceme  le  serment  supp)6toire  lorsque  la  preuve  est  incomplete  ou  dou- 
teuse,  et  la  mauvaise  foi  n'est  pas  une  raison  de  d6cemer  le  serment  suppl^toire. 
— Q.  B.— Da%  S  Chicrier,  1  Q.  B.  R ,  p.  293,  4  L.  N.,  p.  82. 

5.  In  an  action  founded  upon  a  detailed  account,  the  Court  cannot  give 
judgment  in  favor  of  the  Plaintiff  upon  his  affidavit  only,  and  in  the  absence  of 
any  other  proof. — MoCord,  J — Planie  vs  CarHJtre,  5  Q.  L.  R.,  p.  351. 

6.  That  where  there  is  no  evidence  of  the  cause  of  an  accident,  it  is  not  a 
proper  case  for  submitting  the  serment  supplitoire  and  thus  permitting  the  case 
to  be  proved  entirely  by  the  plaintiff's  oath  — Q.  B. — Corporation  of  City  o/Sher- 
brooke  A  Short,  M.  L.  R,  3  Q.  B.,  p.  50. 

7.  Where  there  is  absolute  proof  of  injuries  resulting  from  chemical  action 
and  of  an  explosion  having  occured  on  the  defendant's  premises  t  which  defendant 
is  being  sued  for  damages  arising  from  such  explosion)  and  the  only  eye-witness 
is  dead,  the  Court  will  examine  the  plaintiff  under  C.  C.  1245  and  1254  and  C.  C. 
P.  448. — DAvmsoN,  J. — Laskey  va  Lyons,  M.  L.  R.,  4  S.  C.  p  4. 

12S5*  The  oath  put  by  the  court  officially  to  one  of  the  par- 
ties cannot  be  referred  by  him  to  the  other  party. — Vinnius,  lib.  1, 
ch.  43 ;  Pothier,  Oblig.,  929,  from  which  this  rule  may  be  inferred  ; 
C.  N.,  1368.  [I.  135.] 

13S6.  The  oath,  upon  the  value  of  the  thing  demanded  can  only 
be  put  by  the  court  officially  to  the  party  claiming  when  it  is  impos- 
sible to  establish  such  value  otherwise. — C.  N.,  1369.  [1. 135.] 
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TITLE   FOURTH. 


OF  MARRIAGE  COVENANTS  AND  OF  THE  EFFECT  OP  MARRIAGE 
UPON  THE  PROPERTY  OP  THE  CONSORTS. 


CHAPTER    FIRST. 


GENERAL    PROVISIONS. 


12S7*  All  kinds  of  agreements,  may  be  lawfully  made  in  con- 
tracts of  marriage,  even  those  which,  in  any  other  act  vnter  vivos, 
would  be  void ;  such  as  the  renunciation  of  successions  which  have 
not  yet  devolved,  the  gift  of  future  property,  the  conventional 
appointment  of  an  heir,  and  other  dispositions  in  contemplation  of 
death. — Lebrun,  Com,,  liv.  1,  a  3,  n.  4  ;  Renusson,  Cora.y  part  1,  c  4, 
n.  1 ;  Pothier,  Com,  Intr.,  nn.  1,  4,  6 ;  Orl,  Intr,,  tit.  10,  n.  34 ;  11  Pand. 
Fran?.,  222  et  seq. ;  C.  N.,  1387  ;  Thev.  d'Ess.  (Can.  Ed.),  p.  30. 
[II.  399.] 

12S8*  All  covenants  contrary  to  public  order  or  to  good  morals 
or  forbidden  by  any  prohibitory  law,  are,  however,  excepted  from  the 
above  rule. — Authorities  under  preceding  article ;  11  Pand.  Fran?.,  224 
et  seq. ;  C.  N.,  1387.  [II.  399.] 

13S9*  Thus  the  consorts  cannot  derogate  from  the  rights  inci- 
dent to  the  authority  of  the  husband  over  the  persons  of  the  wife  auid 
the  children,  or  belonging  to  the  husband  as  the  head  of  the  conjugal 
association,  nor  from  the  rights  conferred  upon  the  consorts  by  the 
title  Of  Paternal  Authority  and  the  title  Of  Minority,  Tutorship  and 
Emancipation  in  the  present  code.— jf  L.  28,  L.  38,  De  pactis  ;  L.  5 
§  7,  De  odTninist,  et  pericut  tut, ;  L.  5,  L.  6,  De  pactis  dotalibus;  Po- 
thier, Com.,  Intr.,  nn.  4, 5,  6,  7 ;  Orl,,  Intr.,  tit  10,  n.  34 ;  Merlin,  R^p., 
vo.  Renonciation,  §  1,  n.  3,  vo.  Separation  de  biens,  sec  2,  §  5,  n.  8; 
11  Pand.  Fran?.,  225  et  seq. ;  C.  N.,  1388.  [11.399.] 

1260*  If  no  covenants  have  been  made,  or  if  the  contrary  have 
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not  been  stipulated,  the*  consorts  are  presumed  to  have  intended  to 
subject  themselves  to  thiB  general  laws  and  customs  of  the  country, 
and  p€trticularly  to  the  legal  community  of  property,  and  to  the  cus- 
tomary or  legal  dower  in  favor  of  the  wife  and  of  the  children  to  be 
bom  of  their  marriage. 

From  the  moment  of  the  celebration  of  marriage,  these  presumed 
agreements  become  irrevocably  the  law  between  the  parties,  and  can 
no  longer  be  revoked  Or  altered. — Pothier,  Com,  Intr,,  n.  18,  2e  alin. 
Com.,  nn.  4,  6,  7,  10,  21,  Obl„  n.  844  Mariage,  n.  47,  393 ;  Orl,  Intr. 
tit  10,  n.  32 ;  C.  N.,  1393.  [U.  401.] 

DECISIONS  : — 1«  A  eommunauU  de  biens  is  by  law  presumed,  until  the  oon. 
trary  is  shown,  if  the  parties  were  married  in  Canada. — K.  B. — Eoy  vs  Ton,  2  R.  de 
L.,  p.  78. 

2.  F.,  who  lived  at  Abbitibbi,  a  post  of  the  Hudson  Bay  Company  in  the 
heretofore  Province  of  Upper  Canada,  came  to  Lower  Canada,  or  in  any  event 
within  the  jurisdiction  of  the  courts  of  Lower  Canada,  and  was  there  married, 
when  he  immediately  afterwards  repaired  with  his  wife  to  Abbitibbi  where  he 
OOQ  tinned  to  reside  until  his  death.  Held  by  the  Superior  Court  (Smith,  Vanfel- 
sen,  Mondelet,*JJ.,  the  latter  dissenting)  that  the  matrimonial  rights  relating  to 
real  estate  belonging  to  the  husband  and  purchased  after  the  marriage  must  be 
governed  by  the  law  of  the  domicile  of  the  parties  at  the  time  of  the  marriage  and 
not  the  law  of  the  place  where  the  real  property  is  situated.  The  Court  of 
Queen's  Bench,  to  which  this  case  was  carried,  do  not  appear  to  have  passed  on 
this  issue.— .Q.  "B.—McTavUh  in  Pyke,  3  L.  C.  R.,  p.  101. 

2.  See  also  cases  noted  at  C.  C.  6  and  80. 

3.  The  law  presumes  personal  property  in  the  possession  of  married  persons 
to  be  common  property  unless  disproved  by  strict  proof  of  individual  property 
in  the  wife. — ^Brown  &  Badolbt,  J  J. — Barbour  vs  Fair  child,  6  L.  C.  R.,  p.  113. 

4.  A  marriage  contracted  in  the  United  States  between  two  parties  having 
their  domicile  in  Lower  Canada  though  one  of  them  (the  wife)  was  a  minor  and 
had  not  the  consent  of  her  tutor,  is  valid  in  law,  and  imder  such  marriage  com- 
munity of  property  is  created.  Subsequent  articles  or  covenants  of  marriage 
executed  in  Lower  Canada  with  the  consent  and  in  the  presence  of  the  tutor, 
acting  for  and  in  the  name  of  his  pupil  and  stipulating  siparaiion  de  biena  and 
followed  by  a  marriage  duly  solemnized,  can  have  no  efiect  and  such  nullity  may 
be  opposed  by  the  tutor  himself  in  an  action  m  reddiiion  de  comp^e  against  1dm  by 
the  minor  separated  as  to  property  from  her  husband  who  was  personally  indebt- 
ed to  the  said  tutor — Q.  B. — Languedoc  &  Laviolette,  8  L.  C.  R.,  p.  257,  1  L.  C.  J., 
p.  240. 

5.  A  judgment  en  a^aration  de  biene  can  be  rendered  in  a  case  between 
parties  married  in  Upper  Canada,  where  no  eommunautS  de  biens  exists,  there 
being  no  marriage  settlement  between  the  parties. — Smith,  J .^Sweeiapple  vs 
GwUt,  13  L.  C.  R ,  p.  167,  7  L.  C.  J.,  p.  106. 

6.  There  is  no  eommunity  of  property,  according  to  the  custom  of  Paris,  bet- 
ween parties  married  in  England,  their  then  domicile,  without  any  ante-nuptial 
contract,  who  have  afterwards  changed  their  domicile  and  settled  and  died  in 
Lower  Canada. — Q.  B. — Rogers  in  Rogersj  3  L.  C.  J.,  p.  64,  3  R.  de  L.,  p.  255. 
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7.  An  Indian  marriage  between  a  Christian  and  a  woman  of  that  nation  or 
tribe  is  valid,  when  followed  by  cohabitation  and  repute  and  the  bringing  up  of  a 
numerous  family  andwill  be  recognized  as  a  valid  marriage  by  our  courts  and  under 
the  circumstances  of  this  case  community  of  property  existed  between  the  parties 
to  such  marriage,  as  to  all  property  subject  to  such  law  in  Lower  Canada. — 
Monk,  J  .-^Connolly  vs  Woolrichf  11  L.  C.  J.,  p.  197. 

See  also  cases  noted  at  C.  C.  51  and  135. 

8.  Held,  by  the  Superior  Court  that  real  estate  acquired  in  this  province  by 
consorts  domiciled  here  but  who  had  contracted  marriage  in  a  foreign  country, 
falls  under  the  operation  of  our  law  governing  community  of  property  between 
man  and  wife. — Held,  in  Review,  (reversing  the  judgment  of  the  Superior  Court :) 
That  according  to  the  well  established  jurisprudence  of  the  Parliament  of  Paris, 
for  more  than  two  centuries  before  that  tribunal  was  abolished,  a  community  of 
property  was  held  not  to  exist  between  persons  who  having  been  domiciled  and 
ha,ying  married  without  contract,  in  a  place  where  the  law  of  community  did  not 
exist,  afterwards  established  their  domicile  and  acquired  property  in  a  country 
where  the  law  of  community  did  exist ;  and  the  same  jurisprudence  founded 
upon  a  doctrine  approved  by  the  most  esteemed  commentators  on  the  Code 
Napoleon,  has  been  invariably  observed  by  the  courts  of  the  Province  of  Quebec, 
the  law  of  community  being  considered  rather  as  a  atatut  personnel  than  as  a 
atatut  r^Z.— .C.  R— i4««W  ve  HM€e,  4  Q.  L.  R.,  p.  120. 

9.  Community  of  property  does  not  exist  between  two  English  people,  mar- 
ried in  London,  England,  even  although  they  come  immediately  dfterwards  to 
reside  in  the  Province  of  Quebec,  and  an  action  for  separation  as  to  property 
under  these  circumstances  will  be  dismissed.— Maokat,  J. — Dalton  v$  King,  9  R. 
•L.,  p.  548. 

10.  There  is  no  community  of  property  between  two  persons  married  in 
Chicago  and  an  action  for  separation  as  to  property  taken  by  the  wife  will  be 
dismissed.—MAOKAT,  J. — Wiggins  va  Morgan,  9  R.  L.,  p.  546. 

1361.  In  the  case  of  the  preceding  article,  the  community  is 
established  and  governed  in  accordance  with  the  rules  set  forth  in  the 
second  chapter,  and  those  relating  to  dower  are  laid  down  in  the  third 
chapter  in  the  present  title. — [II.  401.] 

1202.  Commnnity  of  property,  which  the  consorts  are  free  to 
exclude  by  stipulation,  may  be  altered  or  modified  at  pleasure,  by 
their  contract  of  marriage,  and  is  called,  in  such  case,  conventional 
community,  the  principal  rules  concerning  which  are  contained  in  the 
second  section  of  the  second  chapter  of  this  title. — [II.  401.] 

1268*  Legal  or  customary  dower,  which  the  parties  are  likewise 
at  liberty  to  exclude,  may  also  be  altered  or  modified  at  pleasure,  by 
the  contract  of  marriage,  and  is  called  in  such  case,  prefixed  or  con- 
ventional dower,  the  most  ordinary  rules  concerning  which  are  con- 
tained in  the  first  section  of  the  third  chapter  of  this  title. — [II  401.] 
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1264.  All  marriage  covenants  must  be  made  in  notarial  form, 
and  before  the  solemnizing  of  marriage,  upon  which  they  are  condi- 
tional 

Contracts  of  marriage  made  in  certain  localities,  for  which  an 
exception  has  been  created  by  special  laws,  are  exempted  from  the  ne- 
cessity of  being  in  notarial  form.  —  Orl^ns,  art  202  ;  Pothier  Ma- 
riage,  n.  48,  396 ;  Com,,  Int.,  nn.  11,  12  ;  OrL,  Intr.  tit,  10,  n.  82,  33 ; 
Merlin,  R6p.  vo.  Donation,  sec.  2,  §  8,  Testament,  sec.  2,  §  1,  art.  4 ; 
C.  N.,  1394;  C.  S.  L.  C,  c.  38,  s.  13.  [II.  401.] 

DECISION :  A  marriage  contract  may,  in  Canada,  be  valid  under  certain 
circumstances,  although  it  is  not  regularly  executed  as  a  notarial  act,  and,  in  fact, 
is  no  more  than  an  acte  sous  seing  priv6  signed  by  the  contracting  parties  in  the 
presence  of  a  notary  and  left  in  his  custody  and  keeping. — ^K.  B. — Hausseman  vs 
PerrauUf  2  R.  de  L.,  p.  79. 

y^  1265.  After  marriage,  the  marriage  covenants  contained  in  the 
contract  cannot  be  altered  [even  by  the  mutual  donation  of  usufruct, 
which  is  abolished ;]  nor  can  the  consorts  in  any  other  manner  confer 
benefits  inter  vivos  upon  each  other,  except  in  conformity  with  the 
provisions  of  the  act  29th  Vict.,  ch.  17,  under  which  a  husband  may, 
subject  to  the  restrictions  and  conditions  therein  mentioned,  insure 
his  life  for  the  benefit  of  his  wife  and  children.  —  Leprestre,  Cent  1, 
a  98 ;  Louet  et  Brodeau,  lettre  M,  c.  4 ;  4  Joum.  des  Aud.  tit  8,  a  30 ; 
Lamoignon,  ArrStis,  tit.  32,  art.  5 ;  Pothier,  Mariage,  n.  48,  Com,, 
intr.  nn.  18,  19  ;  C.  N.,  1395  ;  Th6v.-d'Ess.  (Can.  Ed.)  30.     [II.  401.] 

Amendmients  :  The  Act  cited  in  this  article  as  well  as  the  Acts 
Q.  32  Vict.,  cap.  39  and  33  Vict.,  cap.  21  were  repealed  by  the  Act 
Q.  41-42,  Vict.,  cap.  13  intituled  :  ''  An  Act  to  consolidate  and  amend 
the  law  to  secure  to  wives  and  children  the  benefit  of  assurance  on 
the  lives  of  their  husbands  and  parents.  " 

Whereas  it  is  expedient  to  encourage  insurance  on  the  lives  of 
husbands  and  parents  for  the  benefit  of  their  wives  and  children,  and 
to  consolidate  and  amend  the  statutes  relating  to  the  same ;  Therefore, 
Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislature 
of  Quebec,  enacts  as  follows : 

1.  The  act  of  the  late  province  of  Canada,  twenty-ninth  Victoria, 
chapter  seventeen,  and  the  acts  of  this  province,  thirty-second  Vic- 
toria, chapter  thirty-nine,  and  thirty-third  Victoria,  chapter  twenty- 
one,  are  repealed ;  except  always  as  regards  assignments  made  or 
rights  accrued  before,  and  actions  and  proceedings  pending  in  any 
court,  at  the  time  of  the  coming  into  force  of  this  act,  with  respect 
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to  all  which  said  assignments,  rights,  actions,  and  proceedings,  the 
said  acts  shall  remain  in  force  and  continue  to  apply. 

2.  It  shall  be  lawful  for  any  husband  to  insure  his  life  for  the 
benefit  of  his  wife  ;  or  for  the  benefit  of  his  wife  and  their  children 
generally ;  or  for  the  benefit  of  his  wife  and  his,  her  and  their  chil- 
dren generally  ;  or  for  the  benefit  of  his  wife  €Uid  his  or  her  children 
generally ;  or  for  the  benefit  of  his  wife  and  one  or  more  of  his,  of  her 
or  of  their  children ;  and  for  any  father  or  any  mother  to  insure  his 
or  her  life  for  the  benefit  of  his  or  of  her  chilaren  or  of  one  or  more 
of  them. 

3.  Such  insurance  may  be  effected  either  for  the  whole  term  of 
the  life  of  the  person  whose  life  is  insured,  or  for  any  definite  period  ; 
and  the  sum  insured  may  be  made  payable  upon  the  death  of  such 
person,  or  upon  his  or  her  surviving  a  specified  period  not  less  than 
ten  years. 

4.  The  premium  for  such  insurance  may  be  payable  during  the 
whole  life  of  the  person  whose  life  is  insured,  or  during  any  period 
not  less  than  ten  years  ;  and  the  same  may  be  paid  by  yearly,  half 
yearly,  quarterly  or  monthly  payments. 

5.  It  shall  also  be  lawful  for  any  husband  to  appropriate  any 
policy  of  insurance  held  by  himself  on  his  life  for  the  benefit  of  his 
wife  ;  or  for  the  benefit  of  his  wife  and  their  children  generally  ;  or 
for  the  benefit  of  his  wife  and  his,  her  and  their  children  generally, 
or  for  the  benefit  of  his  wife  and  his  or  her  children  generally,  or  for 
the  benefit  of  his  wife  and  one  or  more  of  his  of  her  or  of  their 
children  ;  and  for  any  father  or  any  mother  to  appropriate  any  po- 
licy of  insurance  held  by  himself  on  his  life,  or  by  herself  on  her  life, 
for  the  benefit  of  his  or  of  her  children,  or  of  one  or  more  of  them. 

6.  Such  appropriation  shall  be  made  by  a  declaration  in  writ- 
ing endorsed  upon,  or  referring  and  attached  to  the  police  appro- 
priated. A  duplicate  of  the  declaration  must  be  filed  with  the  com- 
pany which  issued  the  policy,  and  a  note  of  the  filing  of  such  dupli- 
cate must  be  endorsed  by  the  company  on  the  policy  or  on  the  decla- 
ration. 

7.  Such  insurance  may  be  effected  and  such  delaration  of  appro- 
priation may  be  made  by  a  married  woman  without  the  authorization, 
of  her  husband. 

8.  When  the  insurance  is  effected,  or  the  appropriation  is  made 
for  the  benefit  of  more  than  one  person,  the  husband,  father  or  mo- 
ther whose  life  is  insured  may,  in  the  application  and  policy,  or  in  the 
declaration  of  appropriation,  apportion  the  amount  of  the  insurance 
money  as  He  or  she  may  deem  proper. 


Digitized  by 


Google 


Marriage  Covenants. — General  prorrLaiona. — Art  1266.       559 

9.  When  no  apportionment  is  made,  the  parties  interested  shall 
share  the  insursuice  money  as  follows :  if  for  the  benefit  of  a  wife  and 
the  children  issue  of  her  meirriage  with  the  person  whose  life  is  in- 
sured, one  half  for  her  and  the  other  half  for  their  children,  who  will 
subdivide  equally ; — if  for  the  benefit  of  a  wife  and  her  children,  one 
half  for  the  wife  and  the  other  half  for  her  children,  (whether  issue 
of  the  same  or  of  diflferent  marriages),  who  will  sub-divide  equally  ; 
— if  for  the  benefit  of  a  wife  and  her  husband's  children,  one  half  for 
the  wife  and  the  other  half  for  the  children  of  her  husband,  (whether 
issue  of  the  same  or  of  different  marriages,)  who  will  sub-divide 
equally ;  if  for  the  benefit  of  a  wife  and  her  husband's  and  her  own 
children,  one  half  for  the  wife  and  the  other  half  for  his  children  and 
for  her  children  (whether  issue  of  their  or  of  other  marriages),  such 
children  sub-dividing  equally  ;  if  for  the  benefit  of  a  wife  and  one  or 
more  children  specified  by  name,  one  half  for  the  wife  and  the  other 
half  for  such  child,  or  for  such  children,  who  will  sub-divide  equally; 
— ^if  for  the  benefit  of  children  only  generally,  equally  between  the 
chidren  of  the  parent  whose  life  was  insured  (whether  issue  of  the 
same  or  different  marriages ;)  and  if  for  the  benefit  of  several  children 
specified  by  name,  equally  between  them. 

10.  When  any  child  specified  by  name  or  included  generally, 
predeceases  the  person  whose  life  is  insured,  the  descendants  of  such 
predeceased  child  will  take  his  or  her  share  by  representation. 

11.  When  the  insurance  is  effected  or  the  appropriation  is  made 
without  apportionment  in  favor  of  several  children,  whether  it  be 
jointly  wiUi  a  wife  or  in  favor  of  children  alone,  if  any  of  such  chil- 
dren predecease  the  person  whose  life  is  insured,  without  issue, 
accretion  takes  place  in  favor  of  the  surviving  children.  When  the 
insurance  effected  or  appropriation  made  without  apportionment,  is 
in  favor  of  a  wife  and  a  child  or  children,  if  the  wife  predeceases  her 
husband,  accretion  takes  place  in  favor  of  the  child  or  children ;  and  if 
the  child  or  all  the  children  predecease  the  husband,  accretion  takes 
place  in  favor  of  the  wife. 

12.  It  shall  nevertheless  be  lawful  for  any  party  who  has  effect- 
ed an  insurance  or  who  has  appropriated  a  policy  of  insurance,  for 
the  benefit  of  a  wife  or  of  a  wife  and  child  or  children,  or  of  a  child 
or  children  only  as  hereinabove  provided,  at  any  time  and  from  time 
to  time  thereafter,  to  revoke  the  benefit  conferred  by  snch  insurance 
or  appropriation,  either  as  to  one  or  more  or  as  to  all  of  the  persons 
intended  to  be  benefited ;  and  to  declare  in  the  revocation,  that  the 
policy  shall  be  for  the  benefit  only  of  the  persons  not  excluded  by  the 
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revocation,  or  for  the  benefit  of  such  persons  not  excladed  jointly 
with  another  or  others  or  entirely  for  the  benefit  of  another  or  others 
not  originally  named  or  benefited.  Such  other  or  others  must  be  a 
person  or  persons  for  whose  benefit  an  insurance  may  be  effected  or 
appropriated  under  the  provisions  of  this  act. 

13.  Such  revocation  may  be  made  either  by  an  instrument  to  be 
attached  to  the  policy  cmd  of  which  a  duplicate  must  be  filed  with 
the  company,  which  issued  the  policy  and  a  note  of  the  filing  of  such 
duplicate  must  be  endorsed  by  the  company  on  the  policy  or  on  the 
instrument  retained  or  by  will,  of  which,  after  the  party's  death,  an 
authentic  copy  must  be  signified  upon  the  company.  In  default  of 
such  duplicate  being  filed  or  of  such  copy  being  signified,  the  company 
will  be  validly  discharged  by  paying  the  insurance  money  according 
to  the  terms  and  directions  of  the  policy  or  of  the  declaration,  or  of  a 
previous  revocation. 

14.  The  benefit  of  the  policy  shall  revert  to  the  insured  when 
the  child  for  whose  benefit  it  was  effected  or  appropriated  or  the  sur- 
viving child  for  whose  benefit  solely  it  exists,  dies  without  issue, 
before  him  or  her;  or  when  the  wife  for  whose  benefit  solely  it 
exists  either  by  the  policy,  appropriation  or  revocation,  or  by 
accretion,  predeceases  her  husband  with  or  without  issue ;  and  tiie 
benefit  of  any  share  in  an  appportionment  shall  likewise  revert  to  the 
insured  when  the  child  to  whom  it  was  apportioned,  dies  without 
issue  before  the  insured  parent,  or  when  the  wife  to  whom  it  was 
apportioned,  predeceases  her  husband  with  or  without  issue. 

15.  When  a  policy  reverts  to  the  insured  in  whole  or  for  a  share 
or  shares,  the  insured  may  deal  with  such  policy  or  share,  or  shares 
as  if  the  insurance  had  been  effected  and  been  always  held  for  his  or 
her  own  benefit. 

16.  The  insurance  effected  or  appropriated  for  the  benefit  of  a 
wife,  or  of  a  wife  and  child  or  children,  or  of  a  child  or  children  only 
may  be  made  payable  by  the  appplication  and  policy,  or  by  the  declar- 
ation of  appropriation  or  by  a  revocation  either  to  the  party  or 
parties  benefited  or  to  any  other  person  or  persons  as  trustee  or 
trustees  for  the  party  or  parties  benefited. 

17.  When  no  trustee  or  trustees  is  or  are  appointed  by  the  appli- 
cation and  policy  or  by  the  declaration  of  appropriation  or  by  a  revo- 
cation, it  shall  be  lawful  for  any  person  whose  life  is  insured,  by  an 
instrument  to  be  attached  to  the  policy  and  of  which  a  duplicate 
must  be  filed  with  the  company  which  issued  the  policy  and  its  filing 
be  noted  by  the  company  upon  the  instrument  retained,  or  by  will,  <^ 
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which  (after  the  testator's  death)  an  authentic  copy  must  be  signified 
upon  the  company,  to  appoint  a  ^person  or  persons  as  trustee  or 
trustees  for  the  party  or  parties  benefited,  or  for  any  of  them. 

18.  When  the  person  whose  life  is  insured,  shall  die  without 
having  appointed  a  trustee  or  trustees  for  any  minor  child  or  children 
benefited  or  for  any  person  or  persons  benefited  otherwise  incapable 
of  exercising  his,  or  her,  or  their  rights,  the  payment  of  the  insur- 
ance money  coming  to  such  minor  child  or  children  or  person  or 
persons  otherwise  incapable  of  exercising  his,  or  her,  or  their  rights, 
shall  be  made  to  the  executor  or  executors  of  such  insured  person, 
who  shall  be  the  trustee  or  trustees  of  such  minor  child  or  children, 
or  person  or  persons  otherwise  incapable  of  exercising  his,  or  her,  or 
their  rights.  In  case  the  trustee  or  trustees  or  the  executor  or  exe- 
cutors should  refuse  to  accept,  or  in  case  the  person  whose  life  is 
insured  should  die  intestate,  the  payment  shall  be  made  to  the  tutor 
of  such  minor  child  or  children  or  to  the  curator  of  such  person  or  per- 
sons otherwise  incapacable  of  exercising  his,  or  her,  or  their  rights.  In 
case  the  trustee  or  trustees  of  a  person  or  persons  in  the  exercise  of 
his,  her,  or  their  rights  should  refuse  to  accept,  the  payment  shall  be 
made  to  such  benefited  person  or  persons,  himself,  herself,  or  them- 
selves. 

19.  The  payment  made  to  any  benefited  person  or  persons  not 
incapable  of  exercising  his,  her  or  their  rights,  to  any  trustee  or 
trustees,  to  any  executor  or  executors,  or  to  any  tutor  or  curator,  shall 
be  a  valid  and  sufficient  discharge  to  the  insurance  company  for  the 
insurance  money  so  paid  ;  and  the  company  shall  not  be  bound  to  see 
to  the  investment  of  the  money  or  be  liable  for  the  subsequent  mis- 
application thereof  by  any  trustee  or  trustees,  executor  or  executors, 
tutor  or  curator. 

20.  The  trustee  or  trustees  shall  pay  over  the  insurance  money 
received  for  persons  in  the  exercise  of  their  rights  to  such  persons  at 
once,  if  no  conditions  have  been  imposed  by  the  insured  in  and  by 
the  policy  itself,  by  the  declaration  of  appropriation  or  by  the  terms 
contained  in  a  deed  of  revocation  ;  if  conditions  have  been  imposed, 
the  trustee  or  trustrees  shall  carry  out  the  trust  and  administer  and 
pay  over  the  insurance  money  in  accordance  with  its  provisions.  The 
insurance  money  received  by  any  trustee  or  trustees,  executor  or 
executors,  tutor  or  curator  for  persons  in  minority  or  otherwise  inca- 
pable of  exercising  their  rights,  shall  be  invested  by  the  party  or 
parties  receiving  it,  in  dominion  or  provincial  stock  or  debentures,  or 
in  municipal  stock  or  debentures,  or  on  first  privilege  or  hypothec 
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upon  real  estate  with  power,  however,  to  such  trustee  or  trustees, 
executor  or  executors,  tutor  or  curator  from  time  to  time  to  alter, 
vary  and  transpose  the  investments  held. 

21.  All  or  any  part  of  the  annual  income  arising  from  the  invest- 
ment of  the  insurance-money  may  be  applied  towards  the  mainien- 
ance  and  education  of  such  minor  child  or  children,  or  towards  the 
maintenance  of  such  person  or  persons  otherwise  incapacable  of 
exercising  his  or  her  or  their  rights,  as  the  trustee  or  trustees, 
executor  or  executors,  tutor  or  curator  may  think  fit ;  and  when  all 
the  sedd  annual  income  is  not  so  applied,  the  surplus  shall  be  capita- 
lized and  invested  in  the  same  manner  as  the  insurance  money  re- 
ceived. 

22.  The  investment  shall  be  transferred  by  the  trustee  or  trus- 
tees, executor  or  executors  or  tutor  or  curator ;  —  in  the  case  of  a 
minor,  to  himself  or  herself  when  he  or  she  attains  majority,  unless 
conditions  have  been  imposed,  in  which  case  the  investments  shall 
only  be  transferred  in  accordance  with  such  conditions  ;  — and  in  the 
case  of  a  person  otherwise  incapable  of  exercising  his  or  her  rights,  to 
himself  or  herself  when  he  or  she  regains  their  exercise,  or  to  his,  or 
or  her  heirs  when  he  or  she  dies  without  regaining  their  exercise, 
unless  conditions  have  been  imposed,  in  which  case  they  shall  be 
carried  out. 

It  shall,  nevertheless,  be  lawful,  should  the  trustee  or  trustees, 
executor  or  executors,  or  tutor  think  fit,  to  advance  the  insurance 
money,  or  to  dispose  of  the  investments  and  advance  the  proceeds  to 
any  minor  child  during  his  or  her  minority,  for  the  establishment, 
advancement  or  preferment  in  the  world,  or  for  the  settlement  in  mar- 
riage of  such  child. 

23.  If  a  pei-son  who  has  eflected  or  appropriated  an  insurance 
for  the  benefit  of  a  wife,  or  of  a  wife  and  child  or  children  or  of  a 
child  and  children  only,  shall  find  himself  or  herself  unable  to  con- 
tinue to  meet  the  premiums,  it  shall  be  lawful  for  him  or  her  to  sur- 
render the  policy  to  the  company,  which  granted  the  same,  and  to 
accept,  in  lieu  thereof,  a  paid-up  policy  for  such  sum  as  the  premiums 
paid  may  represent,  and  for  the  company  to  accept  such  surrender 
and  grant  such  paid-up  policy,  payable  at  the  time  and  in  the  manner 
and  for  the  benefit  of  the  person  or  persons  mentioned  on  the  original, 
policy,  and  the  share  of  each  person,  when  more  than  one  are  bene- 
fited, will  then  be  proportionately  reduced. 

24.  Any  person  having  eflected  the  insurance  with  profits  may 
either  receive  the  same  for  his  own  benefit  or  may  from  time  to  time 
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either  apply  the  same  in  payment  or  reduction  of  premiums,  or  direct 
them  to  be  added  to  the  insurance  money;  and  the  share  of  each  per- 
son when  more  than  one  are  benefited,  will,  in  the  last  case,  be  pro- 
portionately increased.  Profits  accruing  after  a  policy  has  been  paid 
up,  may  be  received  by  the  insured,  for  his  own  benefit,  or  may  be 
added  to  the  insurance  money;  and  the  share  of  each  person  when 
more  than  one  are  benefited,  will  then  also  be  proportionately 
increased. 

25.  It  shall  also  be  lawful  for  any  person  who  has  effected  or 
appropriated  an  insurance  for  the  benefit  of  a  wife,  or  of  a  wife  and 
child  or  children,  or  of  a  child  or  children  only,  and  who  finds  him- 
self or  herself  unable  to  continue  to  meet  the  premiums,  from  time  to 
time  to  borrow,  on  the  security  of  the  policy,  such  sum  as  may  be 
necessary  to  keep  the  policy  in  force ;  and  the  loans  shall  be  evi- 
denced by  a  writing,  of  which  a  duplicate  must  be  filed  with  the 
company  which  issued  the  policy  and  noted  by  the  company  on  the 
duplicate  retained  by  the  lender.  Such  loans  shall  be  secured  by  pri- 
vilege on  the  policy  and  the  company  shall  retain  a  sufficient  amount 
to  pay  them  from  the  insurance  money.  If  such  loans  be  paid  before 
the  death  of  the  insured,  the  acquittance  shall  be  filed  with  the  com- 
pany. 

26.  Policies  effected  or  appropriated  for  the  benefit  of  a  wife,  or 
of  a  wife  and  child  or  children,  or  of  a  child  or  children  only,  shall 
be  exempt  from  attachment  for  debts  due  either  by  the  insured  or  by 
the  persons  benefited,  and  shall  be  unassignable  by  either  of  such 
parties  ;  and  the  insurance-money,  while  in  the  hands  of  the  company 
shall  be  free  from  and  be  unattachable  for  the  debts  either  of  the 
insured  or  of  the  persons  benefited,  and  shall  be  paid  according  to  the 
terms  of  such  policies,  or  of  any  declaration '  of  appropriation,  or  of 
any  revocation  relating  to  the  same.  Such  exemption  shall  not  apply 
to  any  policy  or  to  any  share  or  shares  of  a  policy,  which  may  have 
reverted  to  and  be  held  by  the  insured. 

27.  The  insurance  money  shall  not  be  deemed  to  be  derived  from 
the  succession  of  or  community  of  property  with  the  person  whose 
life  was  insured  ;]['and  its  receipt  by  any  person  benefited  shall  not 
constitute  an  acceptance  of  the  succession  of  such  person,  or  of  any 
community  of  property  which  existed  with  such  person. 

28.  If,  however,  it  shall  be  proved  that  all  or  any  of  the  pre- 
miums were  paid,  at  a  time  when  the  person  whose  life  was  insured 
-was  insolvent,  in  fraud  of  the  rights  of  creditors,  such  creditors  shall 
be  entitled  to  recover  and  to  receive  out  of  the  insurance  money,  an 
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amount  equal  to  the  premiums  so  paid :  and  in  such  case,  the  share  of 
each  person,  when  more  than  one  are  benefited,  will  be  proportionately 
reduced. 

29.  Nothing  contained  in  this  act  shall  be  held  or  construed  to 
restrict  or  interfere  with  any  right  otherwise  allowed  by  law  to  any 
person  to  effect  or  transfer  a  policy  for  the  benefit  of  a  wife  or  child- 
ren ;  nor  shall  apply  to  insurance  made  in  favor  of  or  transferred  to 
any  wife  under  her  marriage  contract. — Q.  41-42  Vict.,  cap.  13. 

DECISIONS: — 1.  The  provisions  contained  in  the  Act  29  Vict.,  c.  17,  where- 
by insurances  upon  the  lives  of  husbands  may  be  effected  or  indorsed  in  fiivor  of 
their  wives  and  children,  are  in  the  nature  of  dUments^  and  the  insurance  money 
due  under  policies  made  under  said  Act  is  free  from  the  claims  of  the  creditors 
of  both  the  husband  and  wife — Q.  B. —  Vilbon  k  Marsouin,  18  L.  C.  J.,  p.  249. 

2.  Lorsque  dans  un  contrat  de  manage  il  y  a  stipulation  qu'il  n'y  aura  pas 
de  communaut6  de  biens,  que  la  femme  aura  la  libre  administration  de  ses  biens, 
et  que  le  mari  sera  seul  tenu  k  la  pension  et  habillement  de  sa  femme  et  des  frais 
de  leur  famille,  la  femme  pent,  aprds  le  d^cds  du  mari,  r^clamer  d'un  tiers  d^ten- 
teuT  cinq  ann^es  et  Tann^e  courante  d'arr^rages  de  rente  annuel  le  et  viagdre  4 
elle  dus  sur  un  immeuble  acquis  par  le  mari  pendant  le  mariage,  quoiqu'elle  n'ait 
jamais  rien  exig6  de  sa  rente  de  son  d^funt  mari  — Q.  B. — Filion  &  Guinetttj  7  R. 
L.,  p.  438. 

3.  The  husband  may  execute  a  valid  hypothec  in  favor  of  bin  wife  on  his 
immoveable  property,  in  lieu  of  a  hypothec  which  she  had  by  her  contract  of 
marringe  to  secure  a  sum  of  money  brought  by  her  at  the  marriage  and  r<»served 
as  propre  by  the  contract  of  marriage — ^The  wife  may  legally  renounce  her 
priority  of  hypothec  for  her  reprises  matrimoniales  in  favor  of  a  third  party  lend- 
ing money  to  her  husband  on  the  security  of  the  real  estate,  but  such  renuncia. 
tion,  when  made  in  favor  of  a  third  party,  does  not  deprive  the  wife  of  her  rights 
against  other  mortgage  creditors,  inferior  in  rank  to  herself. — Q.  B. — SoeiSti  de 
Construction  MontarvUle  &  CousineaUf  3  L.  N.,  p.  329— Jette,  J. — 23  L.  C.  J.,  p. 
276,  2  L.  N.,  p.  308. 

4.  Que  la  saisie  de  biens  meubles,  trouv^s  au  domicile  du  d^biteur,  ne  peut 
^tre  annul^e  par  une  opposition  de  sa  femme,  s^paree  de  biens,  all6guantqne  ces 
effets  lui  appartiennent,  si  la  preuve  etablit  que  les  dits  effets,  bien  qu'achet^ 
partie  par  le  mari  au  nom  de  sa  femme  et  partie  par  celle-ci,  ont  tous  ^t^  payte 
des  deniers  du  mari— Q.  B — Tardif  A  Campbell,  12  Q.  L.  R.,  p.  330. 

5.  DoRiON,  C.  J.,  loq^ — A  married  woman,  separated  as  to  property,  could 
give  to  a  creditor  of  her  husband  priority  over  her  own  claims  on  his  propertjr  \ 
but,  in  this  case,  the  transaction  was  one  prohibited  between  husband  and  wife, 
and,  therefore,  null  and  void.  There  is  nothing  in  the  law  to  prevent  a  wife  from 
paying  the  debts  of  her  husband  or  from  disposing  of  her  property  to  do  so. — Q. 
'R.—Bank  of  Toronto  S  Perkins,  I  Q.  B.  R.,  p.  357. 

See  also  cases  noted  at  C.  C.  130!. 


1266*  Alterations  made  in  marriage  covenants,  before  the  cele- 
bration of  the  marriage,  must,   on  pain  of  nullity,  be  established  by- 
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act  in  notarial  form,  in  the  presence,  and  with  the  consent,  of  all 
such  parties  to  the  first  contract  as  are  interested  in  such  alterations. 
—Paris,  258 ;  Orl.,  223 ;  Brodeau  sur  Louet,  lettre  C,  ch.  28 ;  Pothier, 
Com.  Int.,  nn.  13,  14,  16 ;  Orl.  tit.  12,  art  223  ;  Lamoijjrnon,  Arritia, 
tit.  32,  art.  5,  6  ;  C,  N.,  1396,  1397.  [II.  401  to  403.] 

1367*  [Minors  capable  of  contracting  marriage,  may  validly 
make,  in  favour  of  their  future  consorts  or  children,  all  such  agree- 
ments or  gifts  as  the  contract  admits  of,  provided  they  are  assisted 
by  their  tutors,  if  they  have  any,  and  by  the  other  persons  whose  con- 
sent is  necessary  to  the  validity  of  the  mamage ;  the  benefits  which 
they  confer  in  such  contracts  upon  third  parties  are  subject  to  the 
rules  which  apply  to  minors  in  general.]— Jf  K  8,  De  pactis  dotalibiLs  ; 
L.  61,  L.  73,  Dejure  dotium ;  Brodeau  sur  Louet,  lettre  M.  c.  9 ;  Bac- 
quet,  Droits  de  justice,  c.  21,  n.  390 ;  Pothier,  Com.,  nn.  103,  306  ;  Orl, 
Intr.  tit.  10,  n.  51 ;  C.  N.,  1398  ;Th6v.  d'Ess.  (Can.  Ed.)  31.  [II.  403.] 

CHAPTER  SECOND. 

OF    COMMUNITY    OF    PROPERTY. 

1368*  There  are  two  kinds  of  community  of  property :  legal 
community,  the  rules  governing  which  are  contained  in  the  first  sec- 
tion of  this  chapter,  and  conventional  community,  the  principal  and 
most  usual  conditions  of  which  are  declared  in  the  second  section  of 
the  same  chapter. — Pothier,  Com.,  4,  9,  10  et  seq.  [II.  403.] 

1369.  [Community,  whether  legal  or  conventional,  commences 
from  the  day  the  marriage  is  solemnized  ;  the  parties  cannot  stipulate 
that  it  shall  commence  at  any  other  period.] —  Paris,  220  ;  Dumoulin, 
.sur  508  Maine;  Pothier,  Com.,  4,  22,  23,  278;  Intr.  tit.  10,  Orl.  n.  32 ; 
Merlin,  vo.  CommunauU,  §  4,  n.  1 ;  C.  N.,  1399.  [II.  403.] 

SECTION   I. — OF   LEGAL  COMMUNITY. 

1270*  Legal  community  is  that  which  the  law,  in  the  absence 
of  stipulation  to  the  contrary,  establishes  between  consorts,  by  the 
mere  fact  of  their  marriage,  in  respect  of  certain  descriptions  of  pro- 
perty, which  they  are  presumed  to  have  intended  to  subject  to  it. — 
Pothier,  Com.,  10.  [II.  403.] 
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127i.  Legal  community  may  be  established  by  the  simple 
declaration  which  the  parties  make  in  the  contract  of  their  intention 
that  it  shall  exist.  It  also  takes  place  when  no  mention  is  made  of  it, 
when  it  is  not  expressly  nor  impliedly  excluded,  and  also  when  there 
is  no  marriage  contract.  In  all  cases  it  is  governed  by  the  rules  set 
forth  in  the  following  articles.  —  Pothier,  Com.,  279  ;  3  Delvincourt, 
p.  9 ;  C.  N.,  1400.  [II.  403.] 

DECISION  :-^e6  cases  noted  at  C.  C.  1260. 

§  1.  Wh(d  things  compose  the  assets  and  liabilities  of  the  community, 

1272.  The  assets  of  the  community  consist : 

1.  Of  all  the  moveable  property  which  the  consorts  passess  on 
the  day  when  the  marriage  is  solemnized,  and  also  of  all  the  mo- 
veable property  which  they  acquire  during  marriage  or  which  falls 
to  them,  during  that  period,  by  succession  or  by  gift,  if  the  donor  or 
testator  have  not  otherwise  provided  ; 

2.  Of  all  the  fruits,  revenues,  interest,  and  6u:rears,  of  whatsoever 
nature  they  may  be,  which  fall  due  or  are  received  during  the  mar- 
riage, and  arise  from  property  which  belonged  to  the  consorts  at  the 
time  of  their  marriage,  or  from  property  which  has  accrued  to  them 
during  marriage,  by  any  title  whatever ; 

3.  Of  all  the  immoveables  they  acquire  during  the  marriage — 
Paris,  220 ;  Lebrun,  Com,,  liv.  1,  c.  5,  dist.,  1,  nn.  1,  2,  3 ;  Pothier, 
Com.,  25,  26,  100,  102,  105,  132,  204,  206,  208,  232,  264,  265-268 ; 
Int.  tit.  10,  Orl.,  6, 7,  8,  23  ;  Puis,  mxirit.,  90 ;  Merlin,  Com.,  §  1,  n.  4, 
§  4,  n.  2  ;  11  Pand.  Fran?.,  p.  263  et  seq. ;  Fenet-Pothier,  p.  227-8 ; 
Troplong,  Mariage,  n.  605  ;  C.  N.,  1401.  [II.  405.] 

DECISIONS  : — !•  The  communaut^  ejojoys  the  benefit  of  the  issues  and  pro- 
fits of  the  propres  on  either  side,  and  consequently  is  bound  to  pay  and  discharge 
the  rentes  with  which  they  are  burthened  during  its  continuance. — K.  B. — Oirard 
V8  LemieuXf  2  R.  de  L.,  p.  78. 

2.  In  the  liquidation  of  the  rights  of  husband  and  wife  domiciliated  in  a 
township,  under  a  judgment  of  separation  de  corps  et  de  biens,  both  parties  being 
alive,  real  estate  acquired  during  the  marriage  by  purchase,  and  held  in  free  and 
common  soccage,  will  be  considered  as  forming  a  part  of  the  community.— 
C.  R. Magreen  vs  Aubertf  2  L.  C.  J.,  p.  70. 

3.  Qu^une  fenmie,  commune  en  biens,  k  qui  son  pdre  a  c6d6  ime  cr^ance 
mobili^rei  ne  pent,  mSme  avec  Tautorisation  de  son  mari,  porter  en  son  propre 
nom,  une  action  pour  recouvrer  la  cr6ance  ced6e,  qui  appartient  k  la  comma- 
naut6.  (C.  C*  1292.)— Q.  B.^Beianger  &  Talboi^  3  Q.  B.  R,  p.  317. 

4.  Q.  B.^Cofnte  <k  Lagaci,  3  Q.  B.  R.,  p.  319. 

5.  Q.  "B^^Or^goire  &  Qrigoire^  4  Q.  B.  R.,  pp.  315,  316. 
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1378.  All  immoveables  are  deemed  to  be  joint  acquests  of  the 
community,  if  they  be  not  proved  to  have  belonged  to  one  of  the  con- 
sorts, or  to  have  been  in  his  legal  possession,  previously  to  the  mar- 
riage, or  to  have  fallen  to  him  subsequently  by  succession  or  other 
equivalent  title.— jf  L.  51,  De  don.  inter  vir.  et  ua;.;  Paris,  278; 
Lebrnn,  Cottl,  liv.  1,  c.  5,  dist.  3,  n.  2  ;  Bourjon,  liv.  3,  tit.  10,  part.  2, 
c  10 ;  Pothier,  Com.,  106,  107,  113,  121,  122,  123,  130,  203 ;  11  Pand, 
Fran?.,  289 ;  C.  N.,  1402.     [XL  405.] 

DECISION:— L'immeuble  acquis  durant  la  communaut^  est  cens6  Tavoir  6t6 
k  mdme  Tactif  de  la  communaute,  k  moins  d'une  preuve  contraire.— Q.  B<— Ifon- 
geau  <fe  Dubuc,  30  L.  C.  J.,  p.  25. 

1I374.  Mines  and  quarries  are  subject  as  regards  community,  to 
the  rules  laid  down  concerning  them,  in  the  title  Of  Usufruct,  of  Use 
and  Occupation, 

The  product  of  such  mines  and  quarries  as  are  opened  during  the 
marriage,  upon  the  private  property  of  one  of  the  consorts,  does  not  fall 
into  the  community ;  but  such  as  were  opened  and  worked  previously 
to  the  marriage,  may  continue  to  be  worked  for  the  benefit  of  the 
community. — ff  L.  9,  De  uaufructu  et  quemad. ;  L.  7,  De  aohuto 
Tnatrim. ;  K  18,  Defundo  dotali;  Lebrun,  Com.,  liv.  1,  c.  5,  sec.  2, 
dist.  2 ;  Pothier,  Com.,  97,  98,  204,  207,  210,  640;  Intr.  Orl,  105, 123 ; 
11  Pand.  Fran9.,  290  et  seq.;  C.  C.  460;  C.  N.,  1403.     [11.  405.] 

1375.  The  immoveables  which  the  consorts  possess  on  the  day 
when  the  marriage  is  solemnized,  or  which  fall  to  them  during  its 
continuance,  by  succession  or  an  equivalent  title,  do  not  enter  into 
the  community. 

Nevertheless,  if,  after  the  contract  of  marriage  in  which  com- 
munity is  stipulated,  and  before  the  marriage  is  solemnized,  one  of 
the  consorts  purchase  an  immoveable,  the  immoveable  purchased  in 
such  interval,  falls  into  the  community  ;  unless  the  purchase  has  been 
made  in  execution  of  some  clause  of  the  contract,  in  which  case  it  is 
regulated  according  to  the  agreement.— ^^  L.  9,  L.  73,  Pro  socio  ;  L. 
45,  De  adquirendd  vel  omfiit.  hcered. ;  Paris,  246  ;  Lebrun,  liv.  1,  c.  4, 
n.  9  ;  2  Laurifere  sur  Paris,  247  et  seq. ;  Pothier,  Com.,  140,  141,  157, 
185,  197,  281,  603,  604;  Intr.  tit.  10,  Orl.,  nn.  9,  112,  Renusson,  c  3, 
n.  2 ;  3  Maleville,  191 ;  11  Pand.  Fran<;.,  240  et  seq. ;  C.  N.,  1404. 
[II.  405.] 

DECISION :— A  donation  by  a  father  to  a  daughter  and  her  husband  is  a 
propre  and  does  not  fall  into  the  community  of  property  between  husband  and 
wife.— ToRRANOB,  J. — Pollico  V8  Elvidgej  13  L.  C.  J.,  p.  333. 
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1276*  Qif ts  by  contract  of  marriage,  those  which  are  in  con- 
templation of  death  included,  gifts  during  marriage,  and  legacies, 
made  by  ascendants  of  one  of  the  consorts,  either  to  the  consort 
entitled  to  inherit  from  them  or  to  the  other,  are  deemed,  as  regards 
immoveables,  unless  there  is  an  express  declaration  to  the  contrary, 
to  be  made  to  the  consort  entitled  to  inherit,  and  are  his  private 
property,  as  being  acquired  under  a  title  equivalent  to  succession. 

The  same  rule  applies  even  when  the  gift  or  the  legacy,  in  its 
terms,  is  made  to  both  consorts  jointly. 

All  gifts  and  legacies  thus  made  to  the  consorts  jointly,  or  to  one 
of  them,  by  others  than  ascendants,  come  under  the  contrary  rule, 
and  fall  into  the  community,  unless  they  have  been  expressly  ex- 
cluded—Paris, 246  ;  Orl.,  211 ;  Pothier,  Com,,  137, 149,  158,  168,  169, 
170;  3  Maleville,  192;  11  Pand.  Fran9.,  314  et  seq.;  Troplong, 
Mariage,  602-3  ;  C.  N.,  1405,  contrd ;  Th^v.-d'Ess.  (Can.  Ed.)  89.  [U. 

405  to  407.] 

DECISIONS: — 1.  Dans  le  legs  d'uDe  uniyersalit^  de  biens  fait  en  faveurd'un 
marl  et  de  sa  femme  *<  pour  appartenir  (les  dits  bieos)  k  la  communaut^  de  biens 
<<  qui  rdgne  entr^eux  et  dtre  consid^r^s  comme  oonquSts  d^celle/'  il  y  a  Ueu  au  droit 
d'aocroissement  en  faveur  du  surviyant  des  l^gataires,  pour  la  part  du  pr6d6oM6 , 
si  le  pred6cds  a  lieu  du  vivant  du  testateur — ^Mone,  J — Dupuy  vs  Surprenani^  4 
L.C.  J.,p.l28. 

2.  In  the  case  of  a  marriage  contract  with  a  covenant  of  ameublutemeni 
and  a  clause  of  rMisation  in  the  event  of  renunciation  of  the  community  by  the 
wife,  the  wife  s4par6e  de  biens  cannot  claim  by  way  of  reprise  the  enjoyment  of 
the  proceeds  of  the  sale  of  an  immoveable  property  given  by  the  mother  to  her 
adopted  daughter  and  her  husband  during  the  community  with  the  condition 
that  such  property  should  not  be  seized,  but  would  serve  to  procure  aliments.  The 
property  given  by  such  donation  does  not  become  a  propre  of  the  wife.— Q.  B. — 
Jarry  &  Trust  &  Loan  Co,,  11  L.  C.  R.,  p.  7. 

3.  Qu'un  legs  d'immeubles  fait  aux  deux  conjoint6  par  mariage,  par  I'ascen- 
dant  de  Pun  deux,  est  cens6  fait  d,  P6poux  successible  seul,  et  non  aux  deux 
coi\}ointement,  a  moins  d'une  declaration  expresse  k  cet  effete— Qu'un  pareil  legs 
ne  donne  pas  lieu  au  droit  d'accroissement  en  foveurde  r^pouxsurvivantylonque 
r^poux  successible  meurt  avant  le  testateur,  mais  que  dans  ce  cas  le  legs  devient 
caduc.  (C.  C.  866  and  900.)— Q.  B.— Dtt6ow  <k  Boucher ^  3  Q.  B.  R.,  p.  241. 


1277*  Immoveables  abandoned  or  ceded  to  one  of  the  consorts, 
by  his  father  or  mother,  or  any  other  ascendant,  either  in  satisfaction 
of  debts  due  him  by  the  latter,  or  subject  to  the  payment  of  the  debts 
due  by  the  donor  to  strangers,  do  not  fall  into  the  community  ;  saving 
compensation  or  indemnity. — Pothier,  Com,,  130,  131,  132,  134,  136, 
139, 168,  171, 172,  627  ;  11  Pand.  Fran?.,  324  ;  C.  N.,  1406.  [II.  407.] 
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1378.  Immoveables  acquired  during  marrietge,  in  exchange  for 
others  which  belong  to  one  of  the  consorts,  do  not  enter  into  the  com- 
munity, and  are  substituted  in  the  place  and  stead  of  the  immove- 
ables thus  alienated  ;  saving  compensation  if  a  difference  have  been 
paid.— jf  L.  26,  L.  27,  Dejure  dotium  ;  Lebrun,  Com,,  liv.  2,  c.  5,  dist. 
2,  n.  12  ;  Pothier,  Com.,  197  ;  Dargentri  sur  Covi.  de  Bretagne,  418  ; 
2  Maleville,  193  ;  11  Pand.  Fran?.,  326  ;  C.  N.,  1407.  [11.  407.] 

DECISION  : — Que  Pappelante,  en  yendant  co^jointement  avec  son  mari, 
Pimmeuble  que  son  man  avait  re9a  en  Change  de  oelui  qui  a  6t6  affects  k  son 
douaire,  a,  par  14 ,  ratifi^  oet  ^change  et  perdu  le  droit  qu*elle  aurait  eu  de  r6cla 
mer  son  douaire  sur  Pimmeuble  donn6  en  Change. — Q.  6 — Oirouard  <k  FredetUj 
4  Q.  B.  Ry  p.  39. 

1I379*  A  purchase  made  during  marriage,  under  title  of  licita- 
tion,  or  otherwise,  of  a  portion  of  an  immoveable,  in  which  one  of  the 
consorts  owned  an  undivided  share,  does  not  constitute  a  joint  acquest ; 
saving  the  right  of  the  community  to  be  indemnified  for  the  amount 
withdrawn  from  it,  to  make  such  purchase. 

Where  the  husband,  alone  and  in  his  own  individual  name, 
acquires  by  purchase  or  by  adjudication,  part  or  the  whole  of  an  im- 
moveable, in  which  the  wife  owned  an  undivided  share,  she  has  the 
option,  at  the  dissolution  of  the  community,  either  of  abandoning  the 
immoveable  to  the  commimity,  which  then  becomes  her  debtor  for  her 
share  in  the  price,  or  of  taking  back  the  immoveable  and  refunding 
to  the  community  the  price  of  the  purchase. — ff  Dejure  dotium  ;  Po- 
thier, Com,,  140,  145,  146,  150-3.  156,  629 ;  2  Maleville,  194 ;  11  Pand. 
Fran?.,  327  et  seq.  ;  C.  N.,  1408.  [II.  407.] 

1290*  The  liabilities  of  the  community  consist : 

1.  Of  all  the  moveable  debts  due  by  the  consorts  on  the  day 
when  the  marriage  was  solemnized,  or  by  the  successions  which  fall 
to  them  during  its  continuance  ;  saving  compensation  for  such  as  are 
connected  with  immoveables  which  are  the  private  property  of  one 
or  other  of  the  consorts  ; 

2.  Of  the  debts,  whether  of  capital  sums,  arrears,  or  interest, 
contracted  by  the  husband  during  the  community,  or  by  the  wife, 
\irith  the  consent  of  the  husband  ;  saving  compensation  in  cases  where 
it  is  due  ; 

3.  Of  the  arrears  ajid  interest  only  of  such  rents  and  debts  as  are 
personal  to  either  of  the  two  consorts  ; 

4.  Of  the  repairs  which  attach  to  the  usufruct  of  such  immove- 
ables as  do  not  fall  into  the  community  ; 
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5.  Of  the  maintenance  of  the  consorts,  of  the  education  and  sap- 
port  of  the  children,  and  of  all  the  other  charges  of  marriage. — Paris, 
221  :  Orleans,  187  ;  Lebrun,  liv.  2,  ch.  3  ;  2  Lauriire,  sur  art  221, 
p.  189  ;  Pothier,  Com.,  233,  237,  239,  241,  243,  247,  248,  254, 270,271 ; 
Intr.  tit.  10,  Orl,  nn.  24,  25,  27,  28,  113  ;  3  Maleville,  195  ;  12  Tonl- 
lier,  pp.  329,  348,  354,  365  ;  11  Pand.  Fran9.,  331  et  seq. ;  C.  N.,  1409. 
[H.  407.] 

DECISIONS : — 1*  The  cotntnunauU  ei^joys  the  benefitof  the  issues  and  profits 
of  the  propres  on  either  side  and  consequently  is  bound  to  pay  and  discharge  the 
rentes  with  which  they  are  burthened  during  its  continuance. — K.  B. — Oirardvs 
LemieuXf  2  R.  do  L.,  p.  78. 

2.  A  judgment  obtained  against  a  married  woman  commune  en  &t^?M,  assisted 
in  the  suit  by  her  husband,  cannot  be  ground  of  a  demand  to  haye  the  said 
judgment  declared  executory  against  the  husband.  Such  judgment  may  be 
invoked  as  an  authentic  acknowledgment  of  the  debt,  the  action  containing  con- 
clusions to  the  effect  that  the  husband,  as  master  of  the  community,  be  con* 
demned  personally  to  the  payment  of  the  debt. — Q.  'B,^^Berthelot  &  Tureotte, 
6  L.  C.  R.  p.  152. 

3.  In  an  action  en  sSparaiion  de  corps  et  de  bienSf  a  bill  for  medical  services 
and  attendance  on  the  plaintiff  (the  wife)  was  properly  charged  among  the  debts 
due  by  the  community.— C.  K—Jeannot  <fe  Allard,  6  L.  C.  R.,  p.  474. 

4.  The  husband,  where  legal  community  exists,  is  not  liable  for  debts  incurred 
by  the  wife  in  the  maintenance  of  a  separate  establishment  from  her  husband, 
|f  she  have  voluntarily  left  his  domicile  without  legal  cause. — Short,  J. — Markill 
vs  Jackson,  14  L.  C.  R,  p.  181. 

5.  A  claim  for  medical  attendance,  though  in  its  nature  a  debt  of  the  com- 
munity, may  be  recovered  from  the  personal  heirs  of  the  wife  deceased,  notwith- 
standing their  renunciation  of  the  communaui4de  biens, — Papinbau,  J. — Perrauli 
vs  Etienne,  1  L.  N.,  p.  471. 

6;  The  husband  is  liable  for  the  debt  contracted  for  medical  services 
rendered  to  his  wife  even  when  they  are  separated  as  to  property.— Johnson,  J. — 
D*Orsonnens  vs  Christin,  7  L.  N.,  p.  338. 

7.  Qu*une  reclamation,  quoique  de  sa  nature  dette  de  la  communaut6,  pent 
Hre  ^galement  exerc^e  centre  les  h^ritiers  persoimels  de  la  fenmie,  nonobstant 
la  renonciation  par  ces  derniers  k  la  communaut^  de  biens. — ^Papinbau,  J. — 
Perrault  vs  Etienne,  22  L.  C.  J.,  p.  210. 

1281.  The  community  is  liable  for  the  moveable  debts  con- 
tracted by  the  wife  before  marriage,  only  in  so  far  as  they  are 
established  by  an  authentic  act  anterior  to  the  marriage,  or  by  an  act 
which  before  that  event  had  acquired  a  certain  date,  either  by  means 
of  registration  or  of  the  death  of  one  or  more  of  its  signers,  or  other 
sufficient  proof,  except  in  commercial  matters,  in  which  proof  may 
be  made  according  to  the  provisions  of  articles  1232, 1234  and  1235. 

Creditors  of  the  wife,  who  claim  under  acts  the  date  of  which 
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has  not  been  established  as  above  stated,  cannot  sue  her  for  their 
payment,  before  the  dissolution  of  the  community. 

The  husband  who  claims  to  have  paid  a  debt  of  this  nature,  for 
his  wife,  cannot  demand  repayment  of  it  either  from  her  or  from  her 
heirs.  —  Paris,  222  ;  Pothier,  Com.,  242,  259  ;  Nouv.  Den.,  Com.  ;  3 
Maleville,  196  ;  11  Pand.  Fran9.,  340  et  seq.  ;  12  Toullier,  332 ;  3  Del- 
vincourt,  p.  14  ;  Troplong,  Ma/riage,  772-3  ;  C.  C,  1225 ;  C.  N.,  1410. 
[II.  407  to  409] 

1383*  Debts  due  by  a  succession  composed  of  moveable  pro- 
perty only,  which  has  fallen  to  the  consorts  during  marriage,  are  en- 
tirely chargeable  to  the  community. —  Paris,  221 ;  Orl.  187  ;  Pothier, 
Com.,  211-2-3;  Success.,  c,  5,  art.  2,  §  2,  alin.  6,  7  ;  Int.  tit.  17,  Orl., 
n,  112  ;  3  Maleville  96  ;  11  Pand|  Fran9.,  345  ;  12  Toullier,  p.  409 ; 
C.  N.,  1411.  [II.  409. 

1388*  Debts  due  by  a  succession  composed  of  immoveables 
only,  which  falls  to  one  of  the  consorts  during  marriage,  are  not 
chargeable  to  the  community ;  saving  the  right  of  the  creditors  to 
be  paid  out  of  the  immoveables  of  the  succession. 

Nevertheless  if  such  succession  have  fallen  to  the  husband,  the 
creditors  have  a  right  to  be  paid  either  out  of  his  private  property  or 
even  out  of  that  of  the  community ;  saving,  in  the  second  case,  the 
compensation  due  to  the  wife  or  her  heira — Renusson,  Com.,  part.  1, 
c.  12,  n.  29 ;  Lamoignon,  ArrStia,  tit.  32,  art.  22  ;  Pothier,  Com.,  260, 
261,  263;  Intr.,i\i.  10,  Orl,  n.  29;  11  Pand.  Fran?.,  345;  3  Delvin- 
court,  p.  15 ;  12  Toullier,  p.  411 ;  C.  N.,  1412.  [II.  409.] 

1284.  If  a  succession  composed  of  immoveables  only  have  fallen 
to  the  wife,  and  she  have  6W5cepted  it  with  the  consent  of  her  husband, 
the  creditors  have  a  right  to  be  paid  out  of  all  the  property  which 
belongs  to  her ;  but  if  she  have  accepted  it  only  under  judicial  authori- 
zation, upon  the  refusal  of  the  husband,  the  creditors,  in  case  the 
property  of  the  succession  proves  insufficient,  have  no  recourse  upon 
her  other  property  until  the  dissolution  of  the  community. — Lebrun, 
Cam.,  liv.  2,  c.  3,  s.  2,  dist.  3,  n.  7,  15,  16;  Chopin  sur  Paris,  liv.  2,  tit. 
1,  n.  15 ;  Renusson,  Com.,  part.  1,  c.  12,  nn.  20,  24,  25  ;  Pothier,  Intr., 
tit.  10,  Orl,  n.  29  ;  3  Maleville,  197  ;  11  Pand.  Fran9  347;  12  Toul- 
lier, p.  412 ;  C.  N.,  1413.  [II.  409.] 

12SS*  When  a  succession  which  has  fallen  to  one  of  the  con- 
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sorts  consists  partly  of  moveable  property  and  partly  of  immoveables, 
the  debts  due  by  such  succession  are  chargeable  to  the  community  to 
the  extent  only  of  the  portion  of  the  debts  to  the  payment  of  which 
the  moveable  property  is  liable  to  contribute,  regard  being  had  to  the 
value  of  such  property  as  compared  with  that  of  the  immoveables. 

Such  contributory  portion  is  determined  according  to  the  inven- 
tory which  the  husband  is  bound  to  make,  either  in  his  own  right,  if 
the  succession  concern  him  personally,  or  as  directing  and  authorizing 
the  actions  of  his  wife,  if  the  succession  be  one  that  has  fallen  to  her. 
— ^Lebrun,  Com.,  liv.  2,  c  3,  a  2,  dist  3,  nn.  4,  6,  7,  11;  Duplessissur 
Paris,  Com.,  liv.  1,  c.  5,  sec.  3 ;  Renusson,  Com.,  part.  1,  c.  12,  n.  11  ; 
Pothier,  Sue,  c.  5,  art.  2,  §  2,  alin.  8,  Com.  264-267 ;  Intr.  tit  10,  Orl. 
nn.  29,  264;  3  Maleville,  198-9  ;  11  Pand.  Fran?.,  349  et  seq.;  C.  N., 
1414.  [11.  409.] 

13l^6«  In  the  absence  of  an  inventory,  and  in  all  cases  where 
the  omission  to  make  one  is  prejudicial  to  the  wife,  she  or  her  heirs 
may,  at  the  dissolution  of  the  community,  sue  for  lawful  compen- 
sation, and  even  make  proof,  either  by  deeds  and  private  writings,  or 
by  witnesses,  and,  if  necessar5^  by  general  rumor,  of  the  description 
and  value  of  the  moveable  property  not  inventoried. — Blois,  art  183 
Bretagne,  584;  Catellan,  liv.  8,  c  3 ;  Lapeyr^re,  vo.  Inventaire,  186 
3  Maleville,  190  et  seq. ;  11  Pand.  Fran?.,  351;  3  Delvincourt,  p.  16 
12  Toullier,  p.  425 ;  C.  N.,  1415.  [II.  409.] 

IftSVm  The  provisions  of  article  1285  do  not  deprive  the  credit- 
ors of  a  succession  composed  partly  of  moveable  property  and  partly 
of  immoveables  of  their  right  to  be  paid  out  of  the  property  of  the 
community,  whether  the  succession  has  accrued  to  the  husband,  or 
has  fallen  to  the  wife  and  has  been  accepted  by  her  with  the  consent 
of  her  husband  ;  the  whole,  subject  to  the  respective  compensations. 

The  same  rule  applies  if  the  succession  have  been  accepted  by 
the  wife  under  judicial  authorization  only,  and  the  moveable  pro- 
perty belonging  to  it  have  nevertheless,  been  mixed  up  with  those  of 
the  community  without  a  previous  inventory.  —  Lamoignon,  ArriUa, 
tit  32,  art.  22,  23  ;  Renusson,  Com.,  part.  1,  c  12,  nn.  20,  24,  25 ;  Po- 
thier, Sue.,  c.  5,  art  2,  §  2,  alin.  6 ;  3  Maleville,  200  ;  11  Pand.  Fran?., 
354  et  seq.;  12  Toullier,  p.  426 ;  3  Delvincourt,  16  ;  C.  N.,  1416. 
[II.  411.] 

12S8«  If  the  succession  have  been  accepted  by  the  wife  under 
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judicial  authorisation  only,  upon  the  refusal  of  the  husband,  and  an 
inventory  have  been  made,  the  creditors  can  sue  for  their  payment, 
only  out  of  the  property,  whether  moveable  or  immoveable,  of  such 
succession,  cmd,  if  it  should  prove  insufficient,  they  must  for  the 
remainder  await  the  dissolution  of  the  community. — Renusson,  Com,., 
pari  1,  c.  12,  nn.  20,  24,  25  ;  Orleans,  201 ;  Pothier,  (7ar>i.,  261-2  ;  Sue., 
c  5,  art.  2,  §  2,  alin.  6 ;  Intr.  tit.  10  ;  Orl,  n.  10;  Intr.  tit  17,  n.  112  ; 
Lamoignon,  tit.  32,  art.  24;  11  Pand.  Fran^.,  354;  3  Delvincourt,  pp. 
15,  17 ;  12  Toullier,  pp.  427,  431 ;  C.  C,  1281 ;  C.  N.,  1417.     [II.  411.] 

1299.  The  rules  established  by  article  1282  and  the  articles 
which  follow  it,  govern  the  debts  attached  to  a  gift,  as  well  as  those 
which  attach  to  a  succession. — 11  Pand.  Fran?.,  355  ;  3  Delvincourt, 
17  ;  12  TouUier,  p.  431 ;  C.  N.,  1418.     [IL  411.] 

1290*  The  creditors  have  a  right  to  be  paid  the  debts  con- 
tracted by  the  wife,  with  the  consent  of  the  husband,  either  out  of 
the  property  of  the  community,  or  out  of  that  of  the  husband  or  of 
the  wife ;  saving  the  compensation  due  to  the  community,  or  the 
indemnity  due  to  the  husband. — Orleans,  tit.  10,  art.  186  ;  Pothier, 
Intr.  at.  10,  OH.,  nn.  27,  28  ;  Com.,  248,  254 ;  3  Maleville,  201 ;  11 
Pand.  Fran<;.,  355 ;  3  Delvincourt,  pp.  14,  19,  22,  23  ;  12  Toullier,  pp. 
367,  387,  415,  421 ;  C.  IN.,  1419,  1426.     [II.  411.] 

DECISIONS  : — 1.  A  married  woman  may  be  sued  with  her  husband  pending 
the  community  for  a  debt  contracted  by  the  husband  and  wife  jointly,  and  judg- 
ment obtained  against  her  thereon — ^Taschbrbau,  J Langevin  vs  Oalarmau,  2 

R.  a,  p.  237. 

2.  Daring  the  existence  of  the  community  between  husband  and  wife,  the 

huisband  only  can  be  sued  for  the  debts  of  the  community. — Polbtte,  J Frigon 

vs  Cb<^,  IQ.  L.R.,p.  152. 

1201*  All  debts  which  the  wife  contracts  only  in  virtue  of  a 
general  or  special  power  of  attorney  from  her  husband,  are  chargeable 
to  the  community  ;  and  the  creditors  cannot  prosecute  their  payment 
either  against  the  wife  or  against  her  personal  property.— jf  Arg.  ex 
lege  20,  Mandati ;  Duplessis  sur  Paris,  Com.,  liv.  1,  c.  5,  sec.  1 ;  3 
Maleville,  202  ;  11  Pand.  Fran^.,  356-7  ;  3  Delvincourt,  22  ;  12  Toul- 
lier, p.  432  ;  C.  N.,  1420.     [II.  411.] 

§  2.  Of  the  adviinistration  of  the  comm^unity  and  of  the  effect  of 
the  acta  of  either  consort,  in  relation  to  the  conjugal  aaaocialion. 

1292.  The  husband  alone  administers  the  property  of  the  corn- 
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munity.  He  may  sell,  alienate,  or  hypothecate  it  without  the  con- 
currence of  his  wife. 

He  may  even  alone  dispose  of  it,  either  by  gift  or  otherwise 
inter  vivos,  provided  it  is  in  favor  of  persons  who  are  l^ally  capable, 
and  without  fraud. — Paris,  225,  233  ;  Orleans,  123 ;  Pothier,  Corn,,  nn. 
3,  467,  468,  471 ;  Puis,  marit,  82 ;  Intr.  tit.  10,  Orl,  n.  58;  3  Male- 
ville,  202 ;  Contrd,  Lamoignon,  tit.  32,  art.  65  ;  11  Pand.  Fran^.,  365, 
356,  357,  358  ;  Merlin,  Com.,  §  5,  n.  5  ;  C.  N.,  1421,  1422.  [IL  411.] 

DECISIONS  : — 1.  The  wife,  during  the  existence  of  the  community,  cannot 
trouble  a  third  party  in  his  possession  of&propre  belonging  to  her  and  v^chhas 
been  alienated  by  her  husband. — Chaonon,  J. — Molleur  vs  D^adon^  6  R.  L., 
p.  105. 

2.  See  case  noted  at  C.  C.  1290.— Polbtte,  J — Frigon  vs  Coii,  1  Q.  L.  B., 
p.  152. 

3.  Qu*une  femme,  commune  en  biens,  4  qui  son  pdre  a  c6d6  one  cr§ance 
mobili^re,  ne  pent,  mdme  avec  Pautorisation  de  son  mari,  porter,  en  son  propre 
nom,  une  action  pour  recouvrer  la  cr^ance  c4d6e,  qui  appartient  i  la  cammu 
naut6.    (C.  C.  1272.)—Q.  B.^Baanger  &  Talbot,  3  Q.  B.  R.,  p.  317. 

4.  Q.  B.^OomU4S:  LagacifS  Q.  B.  R.,  p.  319. 

5.  Q.  B OrSgoire  &  Qrigoire^  4  Q.  B.  R.,  p.  315  and  316. 

6.  Que  le  mari,  6tant  le  maitre  des  actions  mobilidres  et  possessoires  de  la 
femme,  Taction  doit  dtre  port^e  par  le  marl  seul,  quand  c'est  une  action  en  dom- 
mages  pour  injures  verbales — A.ndrews,  J — Vermette  vs  Oenest^  11  Q.  L,  R., 
p.  376. 

See  also  cases  noted  at  C.  C.  1298. 

1S(98«  One  consort  cannot,  to  the  prejudice  of  the  other,  bequeath 
more  than  his  share  in  the  community. 

The  bequest  of  an  object  belonging  to  the  community  is  subject 
to  the  rules  which  apply  to  the  bequest  of  a  thing  of  which  the  tes- 
tator is  only  part  owner. 

If  the  thing  have  fallen  into  the  share  of  the  testator  and  be 
found  in  his  succession  the  legatee  has  a  right  to  the  whole  of  it. — 
Paris,  296  ;  Pothier,  Com.,  276,  475,  479  ;  Intr.  tit.  10,  OH.,  n.  158  ; 
3  Maleville,  203  ;  11  Pand.  Fran9.,  365  ;  C.  S.  L.  C,  c.  34,  s.  2,  §  2  ; 
C.  C,  882  ;  C.  N.,  1423.  [IL  411  to  413.] 

DECISION  : — A  husband  by  his  will  left  the  whole  of  the  property  of  th« 
community  to  the  plaintiff,  his  son,  subject  to  the  condition  of  paying  his  wife, 
the  plaintiff's  mother,  a  life-rent  out  of  the  proceeds  of  the  property.  The  wife 
accepted  after  the  death  of  the  testator  the  will  thus  made,  but  afterwards  gare 
to  the  plaintiff,  by  deed  of  donation,  a  portion  of  the  land  so  divided  and  trans- 
ferred by  the  wilL  Held,  reversing  the  judgment  of  the  Court  below,  that  the 
devise  by  the  husband  of  the  wife's  share  of  the  community  was  valid  against  the 
latter,  who  accepted  the  conditions  annexed  to  such  devise. — ^Q.  B. — Boy  A 
Oagnon,  3  L.  C.  R,  p.  146. 
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1294*  Pecuniary  condemnations,  incurred  by  the  husband  for 
criminal  offences  or  misdemeanors,  may  be  recovered  out  of  the 
property  of  the  community.  Those  incurred  by  the  wife  can  be 
recovered  only  out  of  her  property,  and  after  the  dissolution  of  the 
community, — Louet  et  Brodeau,  lettre  C,  c.  35,  52  ;  1  Journal  des 
Aud.,  liv.  1,  ch.  28  ;  Leprestre,  cent.  2,  ch.  98  ;  Lebrun,  Com., 
liv.  2,  c.  2,  sec.  3  ;  Renusson,  Gom.y  part.  1,  c.  6,  nn.  46,  51  ;  Pothier, 
Com.,  248,  249,  257  ;  Puis,  mar.,  56,  66  ;  Orleans,  200,  3  Maleville, 
202-3-4  ;  12  TouUier,  nn.  221-2  ;  11  Pand.  Fran9.,  365  ;  Troplong, 
Mariage,  915  ;  C.  N.,  1424.  [II.  413.] 

DECISIONS  : — 1.  Though  a  husband  is  not  responsible  in  damages  for  the 
Mii  of  his  wife  commune  en  biens  with  him  unless  he  has  personally  participated 
in  the  d^ii,  yet  if  he  joins  with  her  in  a  defence  to  the  action,  and  the  defence  is 
orerruled,  he  will  be  condemned  jointly  fmd  severally  with  her. — Torbanob,  J. — 
Roeheleau  vs  Eocheleau,  14  L.  C.  J.,  p.  194. 

2.  In  an  action  taken  against  a  married  woman  for  damages  caused  by  per- 
sonal ii^juriesy  the  husband  was  joined  with  her  in  the  suit.  The  proof  was  con- 
clusiye  against  the  wife,  but  it  was  also  proved  that  the  husband  did  not  parti- 
cipate in  the  offence.  The  husband  not  having  contested  the  action  so  far  as  he 
was  concerned,  the  Court  condemned  the  wife  alone  to  $10  damages,  which 
condemnation  could  only  be  executed  upon  the  personal  property  of  the  wife 

after  the  dissolution  of  the  community. — ^Tessibb,  J Bonneau  vs  Laterreur^  1  Q. 

L.  R,  p.  351. 

3.  To  an  action  of  damages  brought  by  the  plaintiff,  personally  as  well  as 
being  head  of  the  conmiunity,  alleging  that  the  defendant  had  slandered  plaint- 
liTs  wife,  the  defendant  pleaded  in  compensation  that  the  plaintiff's  wife  had 
slandered  defendant,  without  specifying  the  occasion  or  alleging  that  the  plaintiff 
was  present  or  had  approved  of  the  words  uttered — Held  : — ^That  the  plaintiff, 
not  being  responsible  for  slander  committed  by  his  wife  without  his  knowledge  or 
approval,  such  slander  could  not  be  pleaded  in  compensation.  (C.  C.  1190.) — 
Lobangbb,  J. — Lavallic  vs  Surprenantj  10  L.  N.,  p.  313. 

1205*  The  criminal  condemnation  of  one  of  the  consorts  which 
causes  civil  death,  affects  only  his  share  in  the  community  and  his 
private  property. — Papon,  liv.  5,  tit.  10,  n.  7  ;  Louet  et  Brodeau,  lettre 
C,  a  35,  52  ;  Pothier,  Com,,  249,  474  ;  11  Pand.  Fran<j.,  368  ;  12  Toul- 
lier,  pp.  250  et  seq.,  223  et  seq. ;  C.  N.,  1425.  [II.  413.] 

1S(96«  Acts  done  by  the  wife  without  the  consent  of  her  hus- 
band, even  when  she  is  judicially  authorized,  do  not  affect  the  pro- 
perty of  the  community  beyond  the  sCmount  of  the  benefit  it  derives 
from  them,  unless  she  contracts  as  a  public  trader,  and  for  the  pur- 
poses of  her  trade.— Paris,  234,  236  ;  Pothier  Com.,  255-6-7,  500, 
Pt^«.  mar.,  13  ;  Intr.  tit,  10,  OrL,  n.  201  ;  C.  N.,  1426.  [II.  413.] 
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DECISIONS  :»1.  The  defendant  oohabited  for  many  yean  with  a  woman, 
whom  he  held  out  to  the  world  as  hia  wife,  and  in  a  deed  of  lease  he  described 
himself  and  her  as  eommttns  en  biens.  The  woman  carried  on  business  as  a  miliineri 
and  the  defendant,  her  husband,  as  a  repairer  of  hats  in  the  same  premisesi  bat 
all  the  receipts  of  both  went  into  the  millinery  account.  He  also  ordered  goods 
and  made  payments  in  her  name.  After  her  decease,  the  plaintiffs  creditors, 
haying  subjected  his  estate  to  compulsory  liquidation  for  a  debt  of  the  community, 
the  defendant  alleged  inter  oZto,  that  he  was  not  married  to  the  woman,  and, 
therefore,  not  liable  for  her  debts.  Held,  that  under  the  circumstances,  the 
defendant  was  liable  for  the  debts  of  the  deceased,  whether  married  or  not  married, 
inasmuch  as  he  had  held  her  out  to  the  world  as  his  wife,  and  she  was  presumed 
to  act  for  him. — ^Q.  K^Morgan  <k  Oauvreau,  2  L.  C.  L  J.,  p.,  248. 

2.  Qu'une  femme,  commune  en  biens  et  sous  puissance  de  mari,  ne  peat 
yalablement  faire  assurer  les  meubles  de  son  manage,  sans  I'autorisation  de  son 
mari  ;  et  le  tiait  de  n'avoir  pas  alnsi  declare  son  6tat  i  la  oompagnie  d'assu- 
ranee  rend  nulle  la  police  d'assurance.  (C.  C.  183  et  2571.)  —  Tasohbrbau,  J.— 
Eousseau  vs  Royal  Insurance  Co.,  M.  L.  R.,  I  S.  C.  p*  396. 

1S(97«  [A  wife  cannot,  without  judicial  authorization,  obligate 
herself  nor  bind  the  property  of  the  community,  even  for  the  purpose 
of  releasing  her  husband  from  prison,  or  of  establishing  their  common 
children,  in  the  case  of  his  absence.] — Pothier;  Puis.  Tiiar,,  nn.  35,  41 ; 
C.  N.,  1427.  [II.  413.] 

DECISIONS  : — 1.  A  husband  and  wife  eommuns  en  biens  undertook  by  nota- 
rial obligation  to  pay  the  plaintiff  a  sum  of  money  acknowledged  to  have  been 
lent  and  advanced  "  to  them"  without  any  expression  of  foZuIariM  and,  to  secure 
the  payment  of  the  debt,  a  mortgage  was  given  upon  certain  real  estate,  Apropre 
of  the  wife.-  Heldj  in  an  action  against  the  husband  and  wife,  that,  the  wife  having 
subsequently  obtained  a  separation  of  property  from  her  husband  and  duly 
executed  the  judgment,  she  had  become  free  from  her  obligation  and  the  land 
discharged  from  the  mortgage  by  reason  of  such  judgment  and  of  the  clause  of 
the  Registry  Ordinance  4  Vict,  cap  30,  sec.  36. — ^Bbrthblot,  J, — Byrnes  vs  Irn- 
deau,  14  L.  C.  R.,  p.  17. 

2.  La  femme  marine  et  commune  en  biens  ne  peut  dtre  autoris^  en  jostioe 
4  retirer  des  deniers  qui  sont  le  produit  de  meubles  qui  lui  sont  r6serv6s  propros 
par  son  contrat  de  mariage,  ou  qui  sont  les  biens  de  la  oommunaut6. — BiLAjroBK, 
J. — Demers  vs  Foubert,  6  R  L.,  p.  98. 

See  also  cases  noted  at  0.  C.  1301  and  1444. 

129^«  The  husband  has  the  administration  of  all  the  private 
property  of  his  wife. 

He  may  exercise,  alone,  all  the  moveable  and  possessory  actions 
which  belong  to  his  wife, 

He  cannot,  without  her  consent,  dispose  of  the  immoveables 
which  belong  to  her. 

He  is  responsible  for  all  deteriorations  which  his  wife's  private 
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property  may  suffer  for  want  of  conservatory  acts. — Paris,  226,  228, 
233;  Orleans,  195;  Coquille,  Quest.,  107  ;  Lamoignon,  tit.  32,  art.  67, 
68;  Pothier,  Puis,  marit,  84,  91,96,  Com.,  253,  473 ;  Int.  tit  10, 
Orl,  114,  153,  157 ;  11  Pand.  Fran?.,  371 ;  C.  N.,  1428.  [II.  413.] 

DECISIONS  : — 1.  The  husband  and  wife,  common  as  to  property,  may  sue 
together  for  a  debt  due  the  community. — Meredith,  CJ. — Bertraiid  vs  Pouliotf 
4  Q.  L.  R.,  p.  8. 

2.  Que  la  vente  par  le  mari  des  biens  personnels  de  la  femme,  sans  son  con- 
sentement,  constitue  une  nullit6  de  droit. — Q.  B. — Arehambault  &  BlumJuwif  30 
L.  C.  J.,  p.  51. 

3.  That  the  condition  annexed  to  a  bequest  of  money  to  a  married  women, 
commune  en  biens,  that  it  shall  not  be  subject  to  the  control  of  her  husband  and 
shall  be  for  aliment,  and  not  subject  to  seizure,  is  valid,  and  an  action  by  the 
husband  in  respect  of  such  money  will  not  be  maintained. — ^Torbanob,  J. — Minto 
V8  FostcTy  M.  L.  R.,  1  S.  a,  p.  472. 

4.  A  married  women  authorised  by  her  husband  can  bring  an  action  for 
damages  in  her  own  name  for  personal  wrongs — Q.  B. —  Waldron  S  White,  11  L. 
N.  p.  53,  M.  L.  R.,  3  Q.  B.,  p.  375. 

5.  Que  dans  une  action  en  dommages  pour  torts  corporels  a  une  femme 
marine  sous  le  regime  de  la  communaute  la  femme  et  son  mari  peuvent  tons  deux 
etre  demandeurs  dans  la  cause  en  leur  quality  de  communs  en  biens ;  et  le  fait 
que  les  conclusions  demandent  que  la  somme  r6clam6e  soit  pay6e  4  la  femme  est 
indift^rent— jBTTfc,  J — Qaynon  vs  Corp.  du  Village  de  St.  Gabriel,  M.  L.  R.,  3 
S.  C,  p.  97. 

6.  Qu'une  dette  de  la  communaut6  entre  mari  et  femme,  ne  pent,  pendant 
Texistence  de  la  communaute,  Stre  poursuivie  contre  la  femme  seule,  m^me  avec 
la  mise  en  cause  de  son  mari,  pour  Tassister,  mais  qu'elle  doit  Pdtre  contre  le 
mari  seul<— Q.  B Duval  &  Anctil,  16  R.  L.,  p.  328,  14  Q.  L.  R.,  p.  244. 

See  also  cases  noted  at  C.  C.  1292. 

1!399«  Leases  of  the  wife's  property,  made  by  her  husband 
alone,  cannot  exceed  nine  years ;  she  is  not  bound,  after  the  dissolu- 
tion of  the  community,  to  maintain  those  which  have  been  made  for 
a  longer  term. — Paris,  227  ;  Lamoignon,  tit.  32,  art.  69 ;  Pothier,  Puis, 
marit,  92,  93,  94,  95 ;  Intr.  tit,  10,  Orl,  n.  156,  Loiuige,  n.  44 :  2 
Maleville,  206  ;  12  Pand.  Fran9.,  375  et  seq. ;  Merlin,  R^p.,  vo.  Commu- 
nautd,  §  3,  n.  6  ;  2  TouUier,  pp.  580,  588  ;  C.  N.,  1429.     [II.  413.] 

1300.  Leases  of  property  of  the  wife  for  nine  years  or  for  a 
.shorter  term,  which  have  been  made  or  renewed  by  the  husband 
alone  more  than  a  year  in  advance  of  the  expiration  of  the  pending 
lease,  do  not  bind  the  wife,  unless  they  come  into  operation  before  the 
dissolution  of  the  community. — ArrSt  Pari.  Paris,  26  f^v.  1672  ;  Louet 
et  Brodeau,  lettre  B,  c.  5 ;  Pothier,  Louage,  n.  44,  Puis,  ma/rit.,  94 ; 
Tntr.  tit  10,  Orl,  n.  156;  Lamoignon,  tit.  32,  art.  70;  11  Pand. 
Fran?.,  380;  12  TouUier,  p.  588;  C.  N.,  1430.     [IL  415.] 
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ISOl*  A  wife  cannot  bind  herself  either  with  or  for  her  hus- 
band, otherwise  than  as  being  common  as  to  property;  any  such 
obligation  contracted  by  her  in  any  other  quality  is  void  and  of  no 
effect.— C.  S.  L.  C,  c.  37,  sec.  55  ;  C.  N.,  1431.     [H.  415.] 

DECISIONS  : — 1*  The  wife  who  undertakes  with  her  husband,  such  husband 
being  a  trader,  becomes  the  caution  solidaire  of  a  trader,  in  so  far  as  such  un<ie^ 
taking  concerns  his  trade,  and  without  the  necessity  that  the  instrument  by 
which  she  so  binds  herself  should  express  the  solidarity  or  the  fact  that  fhe  is  au- 
thorized by  her  husband. — ^K.  B. — Pozer  &  Oreen^  1  R.  de  L.,  p.  186. 

2.  A  married  woman  can  oblige  herself  with  her  husband  only  as  comwoM 
en  biens  and  in  the  case  submitted  a  suretyship  entered  into  by  a  married  woman 
jointly  with  her  husband  for  a  third  party  is  null  and  void  under  the  provisions  of 
the  Act  4  Vict,  c.  30,  s.  36 — Q.  B. — Jodoin  &  Dufresne^  3  L.  C.  R.,  p.  189. 

3.  The  promissory  note  of  a  married  woman  separated  as  to  property  from 
her  husband,  given  for  provir»ions  necessarily  used  in  the  family,  in  favor  of 
her  husband  and  by  him  endorsed,  is  valid  without  proof  of  express  authority  to 
her  to  sign  the  same. — Badoley,  J — Cholet  vs  DuplesHs^  12  L-  C.  R.,  p.  303. 

4.  A  wife  sSparie  de  biensj  from  her  husband  cannot  bind  her  real  estate  for 
a  debt  due  by  her  husband  for  the  payment  of  which  she  could  not  be  bound 
herself  personally — Q.  B.-^Little  &  Biganard,  12  L.^C.  R.,  p.  178. 

5.  A  husband  and  wife  commune  en  biens  undertook  by  notarial  obligation 
to  pay  the  plaintiff  a  sum  of  money  acknowledged  to  have  been  lent  and  advanced 
*<  to  them,*'  without  any  expression  of  solidarity  and,  to  secure  the  payment  of 
the  debt,  a  mortgs^ge  was  given  upon  certain  real  estate,  a  propre  of  the  wife. 
Held,  in  an  action  against  husban  <  and  wife,  that  the  wife  having  subsequently 
obtained  a  separation  as  to  property  from  her  husband  and  duly  executed  the 
judgment,  she  had  became  free  from  her  obligation  and  the  land  discharged  from 
the  mortgage  by  reason  of  such  judgment  and  of  the  clause  of  the  Registration 

Ordinance  4  Vict.,  c.  30,  s.  36. — BERTHErx)T,  J Byrnes  vs  Trudeaut  14  L  C.  R. 

p.  17. 

6.  Un  billet  promissoire  d'une  feiume  separee  de  biens,  signe  conjointement 
et  solidairemcnt  avec  son  mari  dans  le  but  de  se  rendre  caution  pour  lui  est  nul 
qiiant  &  elle.  en  vertu  de  la  section  36  de  I'ordonnance  des  hypoth^ues,  4  Vict, 
c.  SO.^Semble  : — Que  si  elle  6tait  marchande  publique,  et  si  la  dette  avait  ^t^ 
contract^e  pour  le  fait  de  son  commerce,  elle  serait  obligee  au  paiement  qaoiqae 
le  mari  Vent  contract^e  et  que  la  femme  f&t  s6par6e  de  biens. — ^Badolbt,  J.~ 
Shearer  vs  Compain,  5  K  C.  J.,  p.  47. 

7.  La  4^me  Vict.,  ch.  30  sec.  36  statuant  que  "  nulle  femme  marine  ne 
^^  pourra  se  porter  caution,  ni  enoourir  de  responsabilit6  en  aucune  autre  quality 
<<que  comme  commune  en  biens  avec  son  mari,  pour  lesdettes,  obligations  ouenga* 
'<  gements  contractes  par  le  mari  avant  leur  mariage,  ou  pendant  la  dur6e  du  ma- 
^^  riage,  et  tons  engagements  et  obligations  contractes  par  une  femme  mari^  en 
'*  violation  de  cette  disposition,  seront  absolument  nulset  de  nul  effet ;  '* — touten 
rendant  nuls  les  engagements  de  la  femme  pour  son  mari,  au  point  de  la  sous- 
traire  a  toute  action  resultant  de  tels  engagements,  ne  Temp^he  pas  n^anmoina 
de  renonoer  X  IVxercice  de  ses  droits  hypoth^caires,  pour  reprises  matrimoniales, 
sur  les  biens  ali^n6s  par  son  mari — La  renonciation  de  la  femme  i  I'exercice  de 
tels  droits  n*a  pas  besoin  d*^tre  stipul^e,  et  elle  pent  dtre  inf§r6e  du  fait  qu*elle 
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ratifie  et  garantit  raliSnation  fkite  par  son  man. — ^Q.  B. — Boudria  S  McLean,  6  L. 
C.  J.,  p.  65. 

8.  La  renoDciation  de  la  femme  k  Pexoroioe  de  ses  droits  et  reprises,  en 
faveur  d'un  or6anoierde  son  marl,  n'estpas  un  cautionnement,  et  en  consequence, 
telle  renonciation  est  yalable. — Smith,  J. — Armstrong  vs  RolsUmj  9  L.  C.  J.,  p.  16. 

9.  La  46ine  Vict,  chap,  30,  sect.  36,  tout  en  rendant  nuls  les  engagements 
de  la  femme  pour  son  marl  au  point  de  la  soustraire  4  toute  action  resultant  de 
tels  engagements,  ne  Tempdche  pas  n^anmoins  de  renoncer  i  Pexercice  de  ses 
droits  hypoth6caires  pour  reprises  matrimoniales  sur  les  biens  aH6n§s  par  son 
marl. — ^Q.  B. — De  La  Oorgendibre  S  ThibaudeaUf  2  Q.  L.  R.,  p.  163. 

10.  A  propre  ameubli  of  the  wife  may.  during  the  community,  be  e£fectually 
hypothecated  by  the  husband,  and  the  wife,  even  if  she  have  the  clause  de  reprises 
in  her  favour  and  although  she  may  renounce  the  community,  cannot  defeat 
such  mortgage.  A  married  woman  can  legally  renounce,  in  favor  of  a  creditor  of 
her  husband,  her  hypothecary  rights  on  the  property  of  her  husband  and  of  the 
community  ;  and  this  notwithstanding  the  provision  of  the  Registry  Ordinance 
declaring  that  "  no  married  woman  shall  become  security,  or  incur  any  liability, 
"  other  than  as  commune  en  biens  with  her  husband,  for  debts  or  obligations 
<<  entered  into  by  her  husband  before  their  marriage,  or  which  may  be  entered 
'<  into  by  her  husband  during  their  marriage.'' — ^The  question  whether,  notwith- 
standing  the  Registry  Ordinance,  a  married  woman  could  legally  become  jointly 
bound  with  her  husband  for  the  debt  of  a  third  person  considered  and  observa- 
tions in  the  three  Courts  (Superior  Court,  Court  of  Queen's  Bench  and  the  Privy 
Council),  respecting  the  case  of  Jodoin  and  Dufresne  (above  cited.) — Peivy 

Council.— -flameZ  S  Panel,  2  App.  Cas,  p.  121,  3  Q.  L.  R.,  p.  173 Q.  B.— Q.L.R., 

loc,  eit 

11.  Although,  under  the  provisions  of  theRegistry  Ordinance,  reproduced  by 
article  1301  of  the  Civil  Code,  a  wife  cannot  bind  herself  with  or  for  her  husband 
otherwbe  than  as  being  common  as  to  property,  she  may  nevertheless  legally 
renounce  her  hypothecary  right  upon  the  property  of  her  husband  in  favor  of  a 
creditor  of  her  husband. — Mbrbditb,  C.  J. — Thibaudeau  vs  Perrault,  3  Q.  L.  R., 
p.  71. 

12.  Both  husband  and  wife  sSparis  de  biens  are  jointly  and  severally  liable 
for  a  joint  note  made  in  the  course  of  a  business  in  which  they  were  both  jointly 
interested. — ^Mom:,  J. — Girouard  vs  LachapelUf  7  L.  C.  J.,  p.  289. 

13.  Un  marl  et  une  femme  separ^s  de  biens  sont  conjointement  et  solidaire- 
ment  tenus  au  paiement  de  choses  n^cessaires  a  la  vie,  bien  qu'elles  aient  6te 
achetees  pendant  la  communaut6.— ^mith,  J. — Paquette  vs  LimogeSf  7  L.  C.  J., 
p.  30. 

14.  Bans  I'esp^ce  actuelle,  la  vente  faite  au  dSfendeur,  par  la  demanderesse 
sef'sree  de  biens,  de  certains  immeubles  qui  lui  sont  propres,  doit  dtre  resoindee 

sur  le  principe  qu'aucune  valeur  n'a  6te  prouv6e  lui  avoir  6te  payee De  plus, 

(par  la  cour  infdrieure,)  les  engagements  contractus  i  cette  vente  par  la  demande- 
resse, I'ayant  6t6  pour  les  dettes  de  son  mari,  sont  nuls  en  vertu  de  la  55e  section 
du  ch.  37  des  S.  R.  B.  C — C.  R Walker  vs  Cribassa,  9  L.  C.  J.,  p.  53. 

15.  By  the  effect  of  a  judgment  of  5^/?ara^ion  de  biens  duly  executed,  the 
ivife  is  exempted  from  any  liability  by  her  previously  incurred  as  security,  (jcauiionj\ 
for  lier  husband — Badolby,  J — Plessis  vs  Dubi,  9  L.  C.  J.,  p.  76. 

16.  La  fenmie  mariee  et  s6par6e  de  biens  ne  pent  s'engager  en  aucune 
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manidre  pour  les  affaires  de  son  mari|  et  si  elle  le  fait,  son  engagement  sera  casa^ 
et  annuls  comme  fait  en  fraude  et  en  violation  des  lois  d'ordre  public. — ^Poor 
savoir  si  Pobligation  contract6e  au  nom  de  la  femme  seule,  Pa  6t^  pour  les  affaires 
de  son  mari,  il  convient  de  s'enquSrir  de  toutes  les  circonstanoes  dans  lesquelles 
^obligation  a  6t6  contraot6e  et  avoir  6gard  aux  pr6somptions  qui  d^coulent  des 
faits  prouv6s. — ^Dans  Tesp^e.  bien  quo  I'obligation  a  ktk  oontraot^e  par  la  d6fen- 
deresse  seule,  en  faveur  de  la  demanderesse,  il  r^sulte  des  faits  prouvSs  que  la 
demanderepse  a  contracts  avec  le  mari  de  la  ddfenderesse  et  que  oette  demidre  a 
consenti  une  obligation  hypoth^oaire  en  fkveur  de  la  demanderesse  pour  comple- 
ter et  assurer  les  transactions  de  son  mari.^SiooTTB,  J  — SociiU  de  Constnteiion 
de  SL  Hyacinthe  vs  Brunelle^  1  R.  L.,  p.  557. 

17.  A  deed  of  sale  made  by  a  wite  commune  en  biena  to  a  third  party  of  her 
propre  for  a  pretended  consideration  of  $400,  when  the  real  consideration  was  a 
lease  of  moveables  by  the  third  party  to  her  husband,  will  be  set  aside  as  a  contra- 
vention of  C.  C.  1301 C.  R Bilanger  vs  Broum,  14  L.  C.  J.,  p.  259. 

18.  Une  dette  payee  par  une  femme  commune  en  biens  avec  son  mari,  est 
pay6e  pour  le  compte  de  la  communaut6,  qui  en  devient  cr6ancidre,  si  c'^tait  la 
dette  d*un  tiers. — Q.  B — Gaudry  &  Bergevin^  2  R.  L.,  p.  115. 

19.  La  femme  sSparSe  de  biens  peut  s'obliger  cot\jointement  et  solidaire- 
ment  avec  son  mari,  et  son  obligation  sera  jug^e  valable,  s*il  est  prouv6  qu*elle  a 

profits  de  la  transaction Pour  se  faire  relever  de  son  obligation,  elle  doit  prou- 

verque  le  cr^ancier  savait,  au  moment  du  contrat,  qu*elle  ne  s*obligeait  que 
comme  caution  de  son  mari Q.  B. — Malhiot  vs  BrunelUj  15  L.  C.  J.,  p.  197. 

20.  La  femme  separ^e  de  biens,  qui  s'Stant  rendue  caution  pour  son  mari, 

acquitte  son  cautionnement,  a  droit  de  r^peter  ce  qu^elle  a  ainsi  paye Q.  B 

Buckley  &  Brunelle,  21  L.  C.  J.,  p.  133. 

21.  A  married  woman  borrowed  money  upon  an  obligation  to  which  her 
husband  was  a  party  as  her  surety.  She  pleaded  on  an  action  brought  to  recover 
the  money,  that  she  had  passed  the  obligation  as  siparM  de  biens  from  her 
husband,  but  that  the  latter  had  used  the  money  borrowed  to  pay  his  own  debts. 
Held:  (reversing  the  judgment  of  Pla^mondon,  J.)  that  upon  the  evidence  adduced 
it  was  not  proved  that  the  loan  was  not  made  in  violation  of  C.  C.  1301<— Q. 
B— 8  R.  L,  p.  138. 

22.  An  obligation  made  by  a  wife  to  repay  money  advanced  for  her  husband's 
use  is  an  absolute  nullity,  and  even  a  representation  by  the  wife  to  the  lender 

that  the  money  was  for  herself,  does  not  affect  the  case. — Johnson,  J RhioHme 

vs  Caille,  1  L.  N.,  p.  340. 

23.  That  the  endorsement  pour  aval  of  a  wife  siparSe  quani  aux  biens  ftora 
her  husband,  on  a  promissory  note  signed  by  him  for  goods  sold  and  delivered  to 
him  and  charged  to  him  alone  in  the  vendors  books,  and  given  in  renewal  of  a 
note  of  the  h  isband,  not  bearing  her  endorsement,  is  null  and  void  notwithstaad- 
ing  that  the  goods  so  sold  and  delivered  may  have  contributed  to  the  support  of 
the  wife  (C.  C.  1453) — Q.  ^.^Bruneau  &  Barnes,  25  L.  C.  J.,  p.  245, 3  L.  N.,  p.  301 . 

24.  DoRioN,  C.  J.  loq — A  married  woman,  separate  as  to  property  could  give 
to  a  creditor  of  her  husband  priority  over  her  own  claims  on  his  property,  but,  in 
this  case,  the  transaction  was  one  prohibited  by  law  between  the  husband  aad 
wife,  and  therefore  null  and  void.  There  is  nothing  in  the  law  to  prevent  a  wife 
from  paying  the  debts  of  her  husband  or  from  disposing  of  her  property  to  do  so. 
(C.  a  1265.)— Q.  K—Bank  of  Toronto  is  Perkins,  1  Q.  B.  R.,  p.  357, 
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25.  A  transfer  of  a  claim  or  of  money  made  by  a*  wife,  sipar^  de  biens  to  a 
creditor  of  her  husband,  in  payment  or  part  payment  of  her  husband's  debt,  is 
valid  and  the  wife  is  not  entitled  to  have  such  transfer  or  payment  set  aside.— X^. 
B^^—Oorrie  vs  OgilvUj  5  L.  N.,  p.  26 1  .—Torrance,  J. — i  L.  N.,  p.  228. 

26.  Que  la  femme  marine  sous  le  regime  d*exclusion  de  communaute,  pent 
emprunter,  avec  Tautorisation  de  son  mari,  et  que  Pobligation  qu'elle  contracte 

pour  le  capital  et  les  int6r§ts  n'est  pas  prohib^e  par  Particle  1301  C.  C. — Q.  B 

Ro88  d:  SociiU  de  Construction  Permanente  de  Quibec,  12  R.  L.,  p.  130. 

27.  Que  Tobligation  consentie  par  une  femme  marine  et  commune  en  biens, 
cQi\jointement  avec  son  mari,  et  par  laquelle  la  femme  hypothdque  un  inmieuble 
k  elle  propre,  est  nuUe,  s'il  n'est  pas  prouve  que  la  femme  a  employ^  les  deniers 
emprunt^s  &  Tam^lioration  de  son  propre — ^Mathiru,  J. — Rabeau  va  Leroux,  13 
R.  L.,  p.  378. 

28.  Que  la  femme  qui  fait  un  emprunt  et  qui  contracte  une  obligation  en 
sonnom  personnel,  sera  decharg^edePobligation  par  elle  consentie,  s'il  est  prouve 
que  I'emprunt  a  6t6  fait  pour  les  affaires  du  mari  et  que  le  prSteur  a  eu  connais- 
fance  de  Fobjet  de  Pemprunt. — Mathibu,  J — Pariseau  vs  Trudeau,  13  R.  L., 
p.  593. 

29.  Qu*une  femme  s6par6e  de  bieos  et  marchande  publique,  n'a  pas  le  droit 
d'endosser  un  billet  regu  dans  son  commerce,  et  de  le  transporter  comme  surety 
oollat6rale  4  un  cr6ancier  de  son  mari ;  ce  billet  ne  pourra  servir  de  base  en  loi  a 
aucun  recours  du  crSancier  contre  la  femme. — ^Taschereau,  J — Martin  va  Guyot, 
M.  L.  R.,  I  S.  C,  p.  181. 

30.  A  wife  commune  en  biens  with  her  husband,  may  during  his  life  time 
validly  renounce  to  a  right  of  usufruct  reserved  to  her,  in  the  event  of  her  sur- 
viving her  husband,  on  property  possessed  by  him,  subject  to  a  substitution  in 
favor  of  her  children.  The  fact  that,  on  her  husband's  death,  she  renounced  to 
the  community,  will  not  affect  the  validity  of  such  renunciation,  which  does  not 
come  within  the  prohibition  of  C.  C.  1301 — Q.  B. — Langlais  &  Langlais^  9  L.  N., 
p.  90. 

3 1 .  Where  a  married  woman  sold  certain  of  her  immoveable  property  and 
thought  that  she  was  merely  mortgaging  it,  there  being  droit  de  rSmiri  in  the 
deed  of  sale,  and  she  proved  that,  to  the  knowledge  of  the  purchaser,  it  was  to 
pay  her  husband's  debts  that  the  deed  was  passed,  the  Court  annulled  the  transac- 
tion for  all  such  amounts  as  it  was  proved  the  alleged  purchasers  knew  were  used 

to  pay  the  debts  of  the  seller's  husban  1. — Q.  B Ritchie  d;  Klock,Z\    lu  C.  J. 

p  29. 

Confirmed  in  the  Supreme  Court,  11  L.  N.,  p.  152. 

32.  Que  Pobligation  d'une  femme  separ6e  de  biens  contractee  conjointement 
et  solidairement  avec  son  mari  est  nulle  comme  #tant  en  contravention  H  1301 
C.  C— C.  IL—Chapdelaine  vs  ValUe^  16  R.  L.,  p.  51.— M.  L.  R.,  3  S.  C,  p.  380. 

See  also  cases  noted  at  C.  C.  1265. 

1S02«  A  husband  who  contracts  obligations  for  the  individual 
affairs  of  his  wife,  has  a  recourse  against  her  property  in  order  to 
obtain  the  reimbursement  of  what  he  is  obliged  to  pay  by  reason  of 
such  obligations.  —  3  Maleville,  206;  11  Pand.  Fran?.,  382;  C.  N., 
1432.  [n.  415.] 
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1808*  If  an  immoveable  or  other  object  belonging  exclusively 
to  one  of  the  consorts  be  sold,  and  the  price  of  it  be  paid  into  the 
community  and  be  not  invested  in  replacement,  or  if  the  community 
receive  any  other  thing  which  belongs  exclusively  to  one  of  the  con- 
sorts, such  consort  has  a  right  to  pretake  such  price  or  the  value  of 
the  thing  which  has  thus  fallen  into  the  community. — Paris,  232 ;  Po- 
thier.  Com.,  497,  583,  593,  607,  608 ;  Intr.  tit  10,  OrL,  n.  192 ;  C.  N., 
1433.  [11.  415.] 

DECISION  : — Que,  dans  I'esp^e,  les  impenses  faites  8ur  les  propres  de  la 
femme  doivent  dtre  d^duites  sur  sa  part  de  la  communaute. — Q.  6. — T<icM  db 
Tachij  12  Q.  L.  R.,  p.  45,  9  L.  N.,  p.  338. 

1S04.  If,  on  the  contrary,  moneys  have  been  withdrawn  from 
the  community  and  have  heen  used  to  improve  or  to  free  from  incum- 
brance an  immoveable  belonging  to  one  of  the  consorts,  or  have  been 
applied  to  the  payment  of  his  individual  debts,  or  for  his  exclusive 
benefit,  the  other  consort  has  a  right  to  pretake  by  way  of  compen- 
sation, out  of  the  property  of  the  community,  a  sum  equal  to  the 
moneys  thus  appropriated. —  Paris  232  ;  Orleans,  100;  Pothier,  Com., 
197,  585,  593,  607,  608,  594-5-7-8  ;  3  Maleville,  207-8 ;  11  Pand. 
Fran9,  383  ;  C.  N.,  1433.  [II.  415.] 

DECISION  — Tin  jugement  en  separation  de  biens,  qui  determine  les  reprises 
matrimoniales  de  la  femme,  n'est  qu'un  jugement  d'exp6dience,  que  les  tiers 
peuvent  attaquer.  La  saisie-arret,  entre  les  mains  de  la  femme  separ^e,  est  une 
vole  r^gulidre  de  faire  rendre  k  la  femme  ce  qu*un  tel  jugement  lui  accorde  ill6- 
galement.  Une  expertise  n'est  pas  n^cessaire  pour  constater  ce  que  la  femme 
re^oit  illSgalement  par  un  tel  jugement,  quand  la  preuve  est  faite  autrement 
d^une  maoi^re  suffisante. — Monk,  J — Doutre  vs  Trudeau,  8  L.  C.  J.,  p.  135. 

1305.  The  replacement  is  perfect  as  regards  the  husband,  when- 
ever, at  the  time,  he  declares  that  he  makes  the  purchase  with 
moneys  arising  from  the  alienation  of  an  immoveable  which  belong- 
ed to  himself  alone,  or  for  the  purpose  of  replacing  such  immoveable. 
Lebrun,  Com.,  liv.  3,  c.  2,  sec.  1,  dist.  2,  nn.  69,  70 ;  Pothier,  Com.,  198  ; 
11  Pand.  Fran9.  387,  388 ;  11  Toullier,  p.  515  ;  C.  N.,  1434.  [D.  415.] 

1800*  The  declaration  of  the  husband,  that  the  purchase  is 
made  with  moneys  arising  from  an  immoveable  sold  by  his  wife  and 
for  the  purpose  of  replacing  it,  is  not  suflScient,  if  such  replacement 
have  not  been  formally  accepted  by  the  wife,  either  by  the  deed  of 
purchase  itself,  or  by  some  other  subsequent  act  made  before  the  dis- 
solutiou  of  the  community.  —  Cod.,  L.  12,   Dejure  dotittrn  ;  Lebrun, 
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Gom,,  liv.  1,  c.  5,  dist.  3,  n.  8,  liv.  3,  sec.  1,  dist.  2,  n.  72 ;  Pothier,  Com., 
199,  200;  3  Malleville,  208;  11  Pand.  Frany.,  389  et  seq. ;  3  Delvin- 
court,  17  ;  12  Toullier,  pp.  516,  536  ;  C.  N.,  1435.  [II.  415.] 

DECISION  : — Que  la  declaration  d'emploi  ne  peut  §tre  &ito  que  par  Tacte 
d'acquisition  mdme. — Que  cette  declaration  faite  ex  intervallo  ne  peut  hXre 
Bortir  de  la  communaut6  le  bien  que  Pacquisition  y  a  mis,  et  que  si  elle  transmet 
un  propre,  elle  est  une  vente  entre  marl  et  femme  que  la  loi  prohibe  et  qu'elle 
fait  nulle.— Casadlt,  J,-^Ro8S  vs  Titu,  6  Q.  L.  R.,  p.  254. 

1S07*  The  compensation  for  the  price  of  an  immoveable  belong- 
ing to  the  husband  can  be  claimed  only  out  of  the  mass  of  the  com- 
munity ;  that  for  the  price  of  an  immoveable  belonging  to  the  wife, 
may  be  claimed  out  of  the  private  property  of  the  husband,  if  the 
property  of  the  community  prove  insufficient. 

In  all  cases,  such  compensation  consists  in  the  price  brought  by 
the  sale  and  not  in  the  real  or  conventional  value  of  the  immoveable 
sold. — Paris,  232;  Lebrun,  Com.,  liv.  3,  c  2,  sec.  1,  dist.  2;  Pothier, 
Com.,  586,  588,  610 ;  Int  tit  10,  Orl,  nn.  100,  101  ;  11  Pand.  Fran?., 
393;  C.  N.,  1436.  [II.  415.] 

ISOS.  If  the  consorts  have  jointly  benefited  their  common  child 
without  mentioning  the  proportion  in  which  they  each  intended  to 
contribute,  they  are  deemed  to  have  intended  to  contribute  equally, 
whether  such  benefit  has  been  furnished  or  promised  out  of  the  effects 
of  the  community,  or  out  of  the  private  property  of  one  of  the  con- 
sorts ;  in  the  latter  case,  such  consort  has  a  right  to  be  indemnified 
out  of  the  property  of  the  other,  for  one  half  of  what  he  has  so  fur- 
nished, regard  being  had  to  the  value  which  the  object  given  ha,d  at 
the  time  of  the  gift. — Lebrun,  Com.,  liv.  3,  c.  2,  sec  1,  dist.  6 ;  Renus- 
son,  Covi.,  p€u:t.  2,  c.  3,  n.  15  ;  Pothier,  Com.,  649,  655,  Swcc,  c.  4,  art. 
2,  §  5 ;  Intr.  tit  10,  OrL,  nn.  85,  86,  131 ;  11  Pand.  Fran?.,  401-2 ;  12 
Toullier,  pp.  486,  497 ;  C.  N.,  1438.  [II.  416.] 

DECISION  : — A  wife  who  with  her  husband  makes  a  donation  of  a  sum  of 
money  to  one  of  their  chil  f  ren,  whilst  en  communauti  with  her  husband,  remains 
liable  for  one  half  of  the  donation,  notwithstanding  she  be  subsequently  separated 

judicially  from  her  husband  as  to  property  and  renounce  to  the  community 

Johnson,  J. —  Vincent  vs  Benoit,  21  L.  C.  J.,  p.  218. 

1S09*  Any  benefit  conferred  by  the  husband  alone  upon  a  com- 
mon child  is  chargeable  to  the  community,  and  if  the  wife  accept  the 
community  she  bears  one  half,  unless  the  husband  has  declared 
expressly  that  he  charged  himself  with  the  whole  or  with  with  more 
than  the  half  of  such  benefit. — Renusson,  Com.,  part.  1,  c.  6,  n.  12,  c. 
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13,  n.  15 ;  2  Argou,  Uv.  3,  c.  8  ;  Pothier,  Com,,  647,  648,  656,  657, 
Sue.,  c.  4,  art  2,  §  5  ;  Intr.  tit  10,  Orl,  n.  87 ;  3  Maleville,  212 ;  11 
Pand.  Fran9.,  402 ;  C.  N.,  1439.  [U.  416.] 

§  3.  Of  the  dissolution  of  the  comr)iu7iity  and  of  its  continuation  in 

certain  cases, 

I.  Of  the  dissohhtion  of  the  community, 

ISIO*  The  community  is  dissolved:  1.  By  natural  death  ;  2.  By 
civil  death  ;  3.  By  separation  from  bed  and  board  ;  4.  By  separation 
of  property  ;  5.  By  the  absence  of  one  of  the  consorts,  in  the  cases 
and  within  the  restrictions  set  forth  in  articles  109  and  110.— ^/fL.  59, 
L.  63,  Pro  socioy  §  in  licered. ;  Pocquet,  Com.,  rigle  XL,  p.  382 ;  Pothier, 
Com,,  503-4-6,  Mariage,  522  ;  Intr.  tit  10,  Orl  nn.  87,  88 ;  3  Toulllier, 
pp.  23,  24 ;  C.  C,  109,  110.  [II.  417.] 

DECISION  : — Si  la  femme  n'a  pas  con8id6r6  sa  communaute  dissoute  par  la 
mort  civile  de  son  marl,  dans  les  rapports  subs6quents  qui  onteu  lieu  entre  eux  sur 
leuFB  droits,  la  cour  n'en  pent  pas  prendre  connaissance. —  C.  R. — Cariier  vs 
BAshard,  1  L.  C.  J.,  p.  44. 

1811*  Separation  of  property  can  only  be  obtained  judicially, 
before  the  court  of  the  domicile,  when  the  interests  of  the  wife  are 
imperiled  and  the  disordered  state  of  the  husband's  affairs  gives 
reason  to  fear  that  his  property  will  not  be  sufficient  to  satisfy  what 
the  wife  has  a  right  to  receive  or  to  get  back. 

All  voluntary  separations  are  null. — Cod.,  L  29,  L.  50,  De  jure 
dotium  ;  Novelle  97.  c.  6  ;  Lamoignon,  tit.  32,  art.  85 ;  Pothier,  Com., 
510-2-4-7  ;  Intr.  tit  10,  Orl,  n.  89  ;  3  Maleville,  214 ;  11  Pand  Fran^., 
212  ;  Merlin,  R^p.,  vo.  Separation  de  hiens,  sec.  2,  §  2,  n.  8  ;  C.  N.,  1443. 

[II.  417.] 

DECISIONS  : — 1*  A  wife,  in  case  of  her  husband's  insolvency,  cannot  sue  by 
her  tutor  for  what  she  brought  in  marriage.  Her  remedy  is  an  action  en  sipara- 
Hon  de  biens  in  her  own  name. — ^K.  B. — Melvin  vs  Ireland,  1  R.  de  L.,  p.  350. 

2.  In  an  action  by  a  wife  against  her  husband  en  separation  de  biens  there 
was  error  in  the  judgment  of  the  Court  below  in  taking  as  confessed  interroga- 
tories upon  articulated  facts  served  on  the  husband,  the  avcu  or  consent  being 
inadmissible. — Q.  B. — Maloney  4r  Quinn,  10  L.  C.  R.,  p.  454. 

3.  Although  there  is  no  community  of  property,  according  to  the  Custom  of 
Paris,  between  parties  married  in  Upper  Canada,  their  then  domicile,  without 
any  ante-nuptial  contract,  yet,  an  action  en  separation  de  biens  will  be  maintained 
in  favor  of  the  wife,  by  reason  of  the  insolvency  of  the  husband,  since  their 
removal  to  Lower  Canada. — Smith,  J. — Sweetapple  vs  Owiltj  7  L.  C.  J.  p.  106,  13 
L.  C.  R.,p.  167. 
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4.  Le  jugement  en  separation  de  biens  obtenu  dans  un  district  autre  que 
celui  du  domicile  du  mari,  est  d'une  nullite  radicale  et  absolue,  et  n'a  pu  avoir 
Teffet  llgal  de  dissoudre  la  communaute  de  biens  existant  entre  les  conjoints, 
— Chagnon,  J  — Molleur  S  Dejadon^  6  R.  L.,  p.  105. 

5.  Qu'une  separation  de  biens  entre  mari  et  femme  obtenue  devant  les  tri- 
bunaux  de  France,  vaut  ici,  comme  si  elle  eOt  et6  obtenue  devant  nos  tribunaux. 
Mathibu,  J. — Qoudron  vs  Lemonier^  M.  L.  R.,  1  S.  C,  p.  160. 

6.  Que  rinterdiction  du  mari  pour  d6mence  ne  donne  'pas  a  sa  femme  le 
droit  d'obtenir  la  separation  de  biens. — Stuart,  J. — ParadU  vs  Laflammej  8  Q.  L. 
R,  p.  307. 

1812*  Separation  of  property,  although  judicially  ordered,  has 
no  effect,  so  long  as  it  has  not  been  carried  into  excution,  either  by 
the  actual  payment,  established  by  an  authentic  act,  of  what  the  wife 
has  a  right  to  receive  or  to  get  back,  or  at  least  by  proceedings  in- 
stituted for  the  purposes  of  obtaining  such  payment. — Pothier,  Com., 
518,  523,  Puis,  ma7*ii.,  18 ;  OrUans,  art.  198,  note  5  ;  Lacombe,  vo.  Sipa- 
ration,  n.  6,  p.  639  ;  Lamoignon,  tit.  32,  art.  85 ;  2  Pigeau,  195  et  seq. ; 
Merlin,  R6p.,  vo.  Separation  des  biens,  sec.  2.  §  3,  art.  2,  n.  6  ;  C,  N., 
1444.  [II.  417.] 

DECISIONS: — 1'  La  renonciation &  la  communautd  dument  insinuee,  est 
une  execution  yalable  de  la  sentence  en  separation  de  biens. — C.  R. — Senical  vs 
Labelle,  1  L.  C.  J.,  p.  273. 

2.  Lorsqu'un  jugement  en  separation  de  biens  est  rendu  en  faveur  de  la 
femme  et  que  cette  dernidre  accepte  la  communaute,  ce  jugement  pent  Stre  exe- 
cute volontairement  par  les  parties,  sans  qu'il  soit  besoin  de  la  nomination  d'un 
praticien  pour  proceder  4  I'inventaire. — ^En  ce  cas,  et  aussitdt  que  fiddle  inven- 
taire  aura  ete  fait  des  biens  de  la  communaute,  le  jugement  de  separation  sera 
valablement  execute,  par  le  paiement  reel  fait  k  la  femme,  de  sa  part  en  la  com- 
munaute, telle  que  constatee  par  acte  authentique  du  partage  des  biens  qui  la 
composaient.  Get  acte  de  partage,  sur  motion  k  cet  effet,  pourra  etre  homo- 
logue  par  la  cour — Torranoe,  J. — Holland  &  Caugldan^  16  L.  C.  J.,  p.  105. 

3.  Qu'une  femme  qui  poursuit  en  separation  de  biens  pent,  ayant  jugement, 
declarer  qu'elle  n'a  aucune  reprise  matrimoniale  k  exercer,  et  qu'elle  entend 
renoncer  &  la  communaute .^JErri:,  J. — Deschamps  vs  CharbonneaUj  11  RL., 
p.  556. 

1818*  [Every  judgment  ordering  separation  of  property  must 
be  inscribed,  without  delay,  by  the  prothonotary  of  the  court  which 
rendered  the  judgment,  upon  a  list^kept  for  that  purpose  and  posted 
in  his  office  ;  and  such  inscription  and  the  date  thereof  must  be  men- 
tioned at  the  end  of  such  judgment,  in  the  register  in  which  it  is 
recorded. 

The  separation  affects  third  parties,  from  the  day  only  when 
these  formalities  have  been  complied  with.] 
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Special  formalities  are  necessary  in  order  to  obtain  judgments  of 
•separation  of  property  against  traders,  as  provided  in  The  Insolvent 
Act,  1864.— Orleans,  198  ;  Ord.  1673,  tit.  8,  art.  1,  2  ;  Pothier,  Com., 
517,  521 ;  2  Pigeau,  195  ;  C.  C.  333  ;  2  Maleville,  215  ;  11  Pand.  Fran?., 
415  ;  C.  N.,  1445.  [II.  417,  III.  383.] 

Amendment : — The  Insolvent  Act  of  1864  was  repealed  by  the 
Act  intituled  "  An  act  respecting  Insolvency." — D.  32-33  Vici,  cap.  16, 
sec.  154. 

The  Act  intituled  "  An  Act  respecting  Insolvency,"  known  as  the 
Insolvent  Act  of  1875,  and  its  amending  acts,  were  repealed  by  the 
Act  intituled  "  An  Act  to  repeal  the  Acts  respecting  Insolvency  now  in 
force  in  Canada." — D.  43  Vict.,  cap.  1. 

DECISION : — Que  la  femme  qui  poursuit  en  separation  de  biens  peut,  avant 
jugement;  declarer  qu*elle  n*a  aucune  reprise  &  exercer  contra  le  d6fendeur,  son 
mari,  et  renoncer  &  la  oommunaut6  de  biens  qui  a  exists  entre  elle  et  lui,  et 
qu'en  ce  cas,  la  Cour  ordonnera  renr^gistrement  du  jugement  pronon^ant  la 
separation  des  biens,  au  bureau  d'enr^gistrement  de  la  division  dans  laquelle  se 
trouve  8itu6  le  domicile  des  parties  pour  valoir  ce  que  de  droit  quant  k  la  renon- 
ciation. — Rainvillb,  J — Pepin  vs  LabelUj  11  R  L.,  p.  558. 

1814*  The  judgment  which  declares  the  separation  of  property 
has  a  retroactive  effect  to  the  day  of  the  institution  of  the  action. — 
Pothier,  Com.,  521  ;  Lacombe,  p.  639;  11  Pand.  Fran?.,  415;  C.  N., 
1445.     [II.  419.] 

1815*  The  separation  can  be  demanded  only  by  the  wife  her- 
self ;  her  creditors  cannot  demand  it,  even  with  her  consent. 

Nevertheless,  in  the  case  of  insolvency  of  the  husband,  they  may 
exercise  the  rights  of  their  debtor,  to  the  extent  of  ,the  amounts  due 
them. — Lamoignon,  tit.  32,  art.  87;  3  Delvincourt,  25;  11  Pand. 
Fran?,  416  ;  C.  N.,  1446.     [II.  419.] 

1816*  The  creditors  of  the  husband  may  adopt  proceedings 
against  a  separation  of  property  which  has  been  pronounced,  or  even 
executed,  in  fraud  of  their  rights ;  they  may  even  intervene  in  the 
suit  in  which  it  is  demanded,  in  order  to  contest  it.— jf  Toto  titvlo^ 
quce  in  fraudem  credit;  3  Delvincourt,  26;  3  Maleville,  216;  11 
Pand.  Fran?.,  417  ;  C.  N.,  1447.     [II.  419.] 

DECISION : — ^The  creditor  of  the  husband  is  not  entitled  to  contest  the 
demand  for  a  separation  on  behalf  of  the  wife  and  can  mtervene  in  such  an 

action  only  for  the  preservation  of  his  rights Q.  B Marehand  &  Lamirande^ 

10  K  C.  R..  p.  375. 
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131T*  The  wife  who  has  obtained  a  sepfiiration  of  property 
must  contribute  in  proportion  to  her  means  and  to  those  of  her  hus- 
band, to  the  expenses  of  the  household  as  well  as  to  those  of  the 
education  of  their  common  children.  She  must  bear  these  expenses 
alone  if  nothing  remain  to  the  husband. — Cod.,  L.  29 ;  De  jure 
dotium;  Pothier,  Com.,  nn.  464,  522  ;  11  Pand.  Franij.,  419;  Merlin, 
vo.  Separation  de  biens,  sec.  2,  §  5,  n.  8  ;  0.  N.,  1448.     [II.  419.] 

DECISION  : — If  the  husband  is  without  means,  the  creditor  may  claim  from 
the  wife  payment  of  household  debts  for  necessaries  supplied  after  the  husband's 
insolvency. — ^Torranob,  J McOibbon  vs  Morse^  21  L.  C.  J.,  p.  311. 

See  also  cases  noted  at  C.  C.  1423. 

1318.  The  wife,  when  separated  either  from  bed  and  board  or 
as  to  property  only,  regains  the  uncontrolled  administration  of  her 
property.  She  may  dispose  of  and  alienate  her  moveable  property. 
She  cannot  alienate  her  immoveables  without  the  consent  of  her 
husband  or,  upon  his  refusal,  without  being  judicially  authorized. — 
Cod.,  L.,  29,  De  jure  dotium ;  Lebrun,  Com.,  liv.  3,  a  2,  sec.  1 ;  Bour- 
jon,  liv.  1,  part.  4,  c.  4,  sec.  4,  art.  15,  17  ;  Pothier,  Com.,  464,  522  ;  C. 
C  177, 178,  206  et  seq. ;  11  Pand.  Fran9.,  420 ;  C.  N.,  217,  219,  1449. 
[n.  419.] 

1319*  The  husband  is  not  responsible  for  the  omission  to  invest 
the  price  of,  or  to  replace  the  immoveable  alienated  by  his  wife  under 
judicial  authorization,  unless  he  has  been  a  party  to  the  contract,  or 
unless  the  moneys  are  proved  to  have  been  received  by  him,  or  to 
have  accrued  to  his  benefit. 

He  is  answerable  for  the  omission  to  invest  or  to  replace,  if  the 
sale  have  been  made  in  his  presence  and  with  his  consent. — Lebrun, 
Com.,  liv.  3,  c.  2,  sect.  1,  dist.  2,  34 ;  3  Maleville,  218 ;  11  Pand.  Fran?., 
421 ;  3  Delvincourt,  26 ;  C.  S.  L  C,  c.  37,  s.  51 ;  C.  N.,  1450.  [11.  419.] 

1320*  CJommunity  dissolved  by  separation  from  bed  and  board, 
or  by  separation  of  property  only,  may  be  re-established,  with  the 
consent  of  the  parties.  In  the  first  case,  the  return  of  the  wife  into 
the  house  of  the  husband  legally  effects  such  re-establishment ;  in  the 
second  case,  it  can  only  be  effected  by  an  act  passed  before  notaries 
as  an  original,  a  copy  of  which  is  deposited  in  the  office  of  the  pro- 
thonotary  of  the  court  which  rendered  the  judgment  of  separation, 
and  is  joined  to  the  record  in  the  case  ;  and  mention  of  such  deposit 
must  be  made  in  the  register,  at  the  end  of  such  judgment,  as  also 
upon  the  list  whereon  the  separation  is  inscribed  pursuant  to  article 
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1313. — Lebrun,  Com,,  liv.  3,  c.  1,  nn.  25  et  seq.  ;  Pothier,  Com.,  523, 
529  ;  OrUans,  tit.  10,  art.  199,  Mariage,  524 ;  C.  C,  217 ;  3  Maleville, 
219  ;  11  Pand.  Fran?.,  423  ;  Troplong,  Mariage,  1466  ;  C.  N.,  1451.— 
[II.  419.] 

DECISION  : — Si  la  femme  n'a  pas  con8id6r6  sa  coininuiiaut6  dissoute  par  la 
mort  civile  de  son  mari,  dans  les  rapports  subs^quents  qui  ont  eu  lieu  entr'eux 
sur  leurs  droits,  la  cour  n'en  peut  pas  prendre  oonnaissance. — C.  R. — Cariier  v$ 
Bichard,  1  L.  C.  J.,  p.  44. 

18SJ1,  In  the  case  of  the  preceding  article,  the  community  so 
re-established  resumes  its  eflfect  from  the  day  of  the  marriage ;  things 
are  replaced  in  the  same  condition  as  if  there  had  been  no  separation ; 
without  prejudice,  however,  to  such  acts  as  the  wife  may  have  done 
in  the  interval,  in  conformity  with  article  1318. 

Every  agreement  by  which  the  consorts  re-establish  their  com- 
munity upon  conditions  different  from  those  by  which  it  was  pre- 
previously  governed,  is  void. — Lebrun,  Com,,  liv.  3,  c.  11,  n.  25  ;  Po- 
thier, Com,,  465,  523,  526,  529  ;  11  Pand.  Fran9.,  423  et  seq.  ;  C.  N., 
1451.  [11.  421.] 

1322.  The  dissolution  of  the  community  effected  by  separation 
either  from  bed  and  board  or  as  to  property  only,  does  not  give  rise 
to  the  rights  of  survivorship  of  the  wife,  unless  the  contrary  has  been 
expressly  stipulated  in  the  contract  of  marriage. — ^Louet  et  Brodeau, 
lettre  C,  n.  26,  D,  n.  36  ;  Renusson,  part.  1,  c.  9,n.  23  ;Pothier,  Com., 
519  ;  C.  C,  36,  §  8,  208  ;  0.  N.,  1452.  [II.  421.] 

II.  Of  the  continuation  of  the  community. 

1828.  If  at  the  time  of  the  natural  or  civil  death  of  one  of  the 
consorts  there  be  minor  children  issue  of  their  marriage,  and  the  sm*- 
viving  consort  fail  to  have  an  inventory  made  of  the  common  pro- 
perty the  community  continues  in  favor  of  such  children,  if  they 
think  proper. — Paris,  240,  241  ;  Louet  et  Brodeau,  C,  c.  30  ;  Pocquet, 
Com.,  rfegle  l,p.  391 ;  Pothier,  Com.,  769,  770,  786  ;  Lamoignon,  tit  33, 
art.  1  ;  3  Maleville,  213,  214  ;  11  Pand.  Fran?.,  407  ;  C.  N.,  1442. 
[II.  421.] 

DECISIONS  :-~l.  The  widow  being  seized  with  all  the  property  of  the  com- 
munity may  and  is  bound  to  proceed  to  the  inventory  and  an  action  to  that  effect 
is  not  necessary  and  is  uncalled  for. — In  an  action  by  the  widow  for  a  division 
(pariage)  of  the  community,  the  minors  issue  of  the  marriage  must  be  represented 
by  a  tutor  ad  hoc  specially  appointed  to  answer  such  demande  en  j>arto<7e.— Q.  B. 
—McTavish  &  Pyke,  3  L.  C.  R.,  p.  101. 
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2.  Que  la  preuve  d'un  manage  contracts  dans  oette  Province  dans  un 
endroit  oil  il  n'y  a  aucun  membre  du  clerg6  ni  r^gistres  de  P^tat  civil,  peut  dtre 
fait  par  tSmoins  ;  que  la  communaut^  des  biens  r^sulte  de  tel  mariage,  et  qu'il  y 
a  continuation  de  oommunaut6,  suivant  la  loi,  aprds  le  decdd  de  Pun  des  epouz, 
faute  par  le  survivant  de  &ire  Pinventaire  pour  la  dissoudre. — Q.  B. — Gutting  & 
Jordan,  10  R.  L.,  p.  401. 

3.  Que  sans  all6guer  dol,  fraude  ou  erreur,  le  oessionnaire  d'usufruit  d'un 
immeuble  &  la  charge  espresso  de  le  conserver  et  remettre  au  seul  enfant  et 
h^ritier  de  sa  mere  &  sa  majority,  en  le  reconnaissant  comme  propri6taire,  no 
peut  pas  valablement  invoquer  le  d^faut  d'une  declaration  expresse  de  dissolu- 
tion de  la  communaute  entre  ses  p^re  et  mdre,  dans  une  instance  au  p^titoire 
prise  par  le  ills  devenu  m%jeur.  (Le  oessionnaire  d^usufruit  par  lequel  le  mineur 
6tait  reconnu  comme  propri^taire,  avait  n6glig6  de  payer  les  taxes  sur  la  pro- 

priete  et,  done,  avait  aohet^  la  propriety  A  une  vente  pour  les  taxes.)  C.  C.  476 

Q.  B. — BourrtMsa  <k  Lacerie,  11  Q.  L.  R,  p.  242. 

4.  In  the  above  case  it  was  held  in  the  Court  of  Review  : — ^That  it  is 
necessary  for  the  minor  who  has  attained  his  majority,  claiming  a  share 
in  real  estate  as  having  formed  part  of  a  continued  community,  to  allege 
and  prove  that  such  continued  community  has  been  dissolved,  and  that  he  has 
exercised  the  option,  which  the  law  gives  him,  of  claiming  a  share  in  the  continued 
community  in  preference  to  a  share  in  the  community  which  existed  between  his 
ftther  and  mother. — ^C.  R. — Bourrassa  vs  LaeertCf  10  Q.  L.  R.,  p.  118. 

5.  Where  a  community  existed  between  husband  and  wife  and  there  was 
one  child  issue  of  the  marriage  and  the  wife  dying  intestate  the  surviving  consort 
failed  to  have  an  inventory  made  of  the  common  property  and  (the  child  being 
a  minor)  married  a  second  time  without  marriage  contract,  it  was  held  that,  in 
the  absence  of  any  demand  on  the  part  of  the  minor  for  a  continued  community, 
a  tripartite  community  did  not  exist  between  the  surviving  consort,  his  second 
wife  and  the  child  of  the  first  marriage. — Q.  B — Beckett  &  Merchants  Bankj  11 
L.  N.,  p.  53,  M.  L.  R.,  3  Q.  B.,  p.  381. 

1824.  The  inventory  required  to  prevent  the  continuation  of 
the  community  must  be  authentic,  it  must  be  made  in  presence  of  a 
person  qualified  to  contest,  within  three  months  from  the  dissolution, 
and  must  be  judicially  closed  within  three  months  from  its  completion, 
— Paris,  240,  241 ;  Pothier,  Com.,  771  et  seq.,  2  Prevot  de  la  Jannes. 
105 ;  Lamoignon,  tit.  33,  art.  1,  2.     [II.  421.] 

DECISIONS  : — 1.  In  an  action  for  the  recovery  of  fees  by  a  notary  for  the 
passing  of  dee'ls,  the  notarial  copies  of  such  deeds  will  be  sufficient  evidence.  The 
costs  of  an  inventory  and  copy  thereof  must  be  borne  by  the  surviving  conjoint 
for  one  half,  and  by  the  representatives  of  the  deceased  conjoint  for  the  other 
half. — ^C.  K—Trudeau  vs  Lanaudihre^  7  L.  C.  J.,  p.  118. 

2.  That  the  inventory  of  a  succession  is  not  null  for  want  of  having  been 
judicially  closed,  nor  by  reason  of  errors  or  omissions,  where  there  is  no  fraud  or 
dishonesty  of  any  kind. — ^Msrbdith,  J. — Gingras  vs  Gingras,  7  Q.  L.  R.,  p.  204. 

3.  An  inventory  made  by  a  testamentary  executor  or  universal  legatee  in 
perfect  good  faith  (sinch'ement  et  loyalement.)  is  not  invalidated  by  the  omission 
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of  unimportant  formalities  -^btt£,  J. — Archamhauli  vs  Citizens  Insurance  Co,j 
24  L.  C.  J.,  p.  293.  3  L.  N.,  p.  416. 

4.  Que  PinveDtaire  faite  par  le  tuteur  des  biens  dont  il  a  la  geBtion,  est  sa- 
lable; bien  que  le  tuteur  ait  omis  d^en  signer  toutes  les  vacations,  si  cet  inven- 
taire  a  6t6  r6gulidrement  clos  en  justice — Q.  B — Origoire  is  OrSgoire,  4  (i.  B.  R, 
p.  308,  30  L.  C.  J.,  p.  286,  12  Q.  L.  R.,  p.  32.  M.  L.  R,  2  Q.  B.,  p.  228.-^uprbmb 
Ck>URT 9L.N.,  p.4I0. 

5.  Que  celui  qtii  est  tenu  de  faire  inventaire  a  le  choix  du  notaire  instru- 
mentaire,  mais  que  les  autres  parties  ont  le  droit  d'y  commettre  un  second  no- 
taire.— ^Mathibu,  J. — Lahelle  vs  Ldbelle,  M.  L.  R,  2  S.  C,  p.  167. 

1325,  The  continuation  of  the  community,  when  it  is  demanded 
by  the  minor  children,  avails  also  those  of  the  same  marriage  who 
are  of  age,  if  they  choose  to  take  advantage  of  it. — Renusson,  Com,, 
c.  2,  nn.  36,  37  ;  Lacombe,  Com,,,  116  ;  Pocquet,  Com.,  art.  5  ;  Pothier, 
Com.,  800,  813  et  seq. ;  Lamoignon,  tit.  33,  art.  22.     [II.  421.] 

1820,  The  surviving  consort  does  not  succeed  to  his  children 
who  die  during  the  continuation  of  the  community,  as  regards  pro- 
perty belonging  to  it ;  the  shares  of  such  children  accrue  to  the  others 
who  survive. — Paris,  243 :  2  Laurifere,  235  et  seq. ;  Lamoignon,  tit.  33, 
art.  30,  31.     [II.  421.] 

1827*  The  continued  community  is  shared  in  halves  between 
the  survivor  and  his  children. 

If  the  survivor  remarry,  it  is  shared  in  thirds  ;  the  husband  and 
wife  having  each  one  third,  and  the  children  of  the  first  marriage  the 
other  third. 

If  each  of  the  consorts  have  minor  children  of  a  previous  mar- 
riage, the  community  continues  in  fourths,  and  is  thus  subdivided 
according  to  the  number  of  marriages  ;  the  children  of  each  marriage 
forming  but  one  head. — Paris,  242 ;  Pocquet,  Com.,  art.  9 ;  Lamoignon, 
tit.  33,  art.  36,  37,  38,  39  ;  2  Laurifere,  234-5  ;  2  Prevot  de  la  Jann^, 
109.    [11421.] 

DECISIONS  :  1.  A  party  who  contracts  a  second  marriage  cannot  dispose, 
by  marriage  contract  in  favor  of  his  second  wife,  of  any  portion  of  the  conquSts 
of  the  first  community  or  of  a  greater  portion  of  the  (iequ^ts  than  those  accruing 
to  the  child  taking  the  smallest  share — C.  R. — Keith  vs  Bigdow^  2  L.  C.  K., 
p.  175. 

2.  A  tripartite  community  of  property  is  dissolved  by  the  death  of  the 
second  wife  who  dies  without  leaving  any  minor  children,  and,  therefore,  the 
third  share  of  the  second  wife  in  an  immoveable  purchased  during  the  existence 
of  such  tripartite  community  is  a  propre  of  the  issue  of  such  second  marriage. — 
The  sunriying  husband  has  no  power  to  alienate  such  immoveable  after  the  death 
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of  the  second  wife. — ^The  purchaser  of  the  rights  of  said  issue,  of  age  at  the  death 
of  the  mother,  has  a  right  to  claun  a  portage  of  said  immoveable. — Q.  B. — Fran- 
ccBur  A  Maihieu,  21  L.  C.  J.,  p.  288. 

3.  That  in  consequence  of  the  failure  of  the  mother  of  the  Plaintiff  to  make 
an  inventory  of  the  community  of  property  which  had  existed  between  her  and 
their  father,  who  died  on  the  14th  June  1832,  intestate,  leaving  the  Plaintiffs, 
then  minors,  as  his  heirs  at  law,  and  her  re-marriage  with  the  Defendant,  without 
a  contract  of  marriage,  on  the  19th  March  1840,  a  tripartite  community  of  property 
was  formed  between  the  Defendant,  the  mother  and  the  Plaintiff  and  the  fact 
that  there  was  not  really  any  property  belonging  to'  the  first  community  was 
immaterial. — Mathieu,  J. — Almour  vs  Ramsay,  26  L.  C.  J.,  p.  167. 

4.  See  also  case  noted  at  C.  C.  1323,  n.  5. — ^Q.  B — Beckett  &  Merchants 
Bank,  11  L.  N.,  p.  63,  M.  L.  R,  3  Q.  B.,  p.  381. 

1328*  The  continued  community  cannot  be  divided,  that  is, 
accepted  for  a  portion  of  the  time  that  it  has  lasted,  and  rejected  for 
the  remainder ;  it  must  be  accepted  or  rejected  in  its  entirety. — 2  Pro- 
vot  de  la  Jannes,  p.  115  ;  2  Argou,  47;  Pocquet,  Com,,  regie  X;  La- 
moignon,  tit,  33,  art.  40.  [11.  421.] 

1829.  All  the  moveable  property  as  well  as  the  fruits  of  the 
immoveables  which  formed  part  of  the  first  community  remain  in  the 
continuation ;  but  the  immoveables  which  formed  part  of  the  first 
community  are  excluded  from  the  second,  and  become  the  private 
property  of  the  survivor  for  one  half,  and  of  the  children  for  the 
other  half. — Lebrun,  Com...  liv.  3,  c.  3,  §  2,  nn.  1  et  seq. ;  2  Argou,  53  ; 
2  Prevot  de  la  Jannes,  106;  Lacombe,  Com.,  p.  116  ;  Renusson,  Com., 
c.  3,  n.  8  10  ;  Pothier,  Com,,  818  et  seq.  ;  Lamoignon,  tit.  33,  art. 
32,  33.  [n.  423.] 

DECISION  : — ^The  husband  has  no  power  to  hypothecate  an  immoveable 
conqu^t  of  the  community  after  the  dissolution  of  the  community,  and  a  hypothec 
given  by  him  at  that  time  can  only  afifect  his  half  of  the  property — ^The  heirs  at 
law  of  the  deceased  wife  are  seized,  by  operation  of  law,  of  her  share  in  such  immo- 
veable.— Although  article  2098  of  the  Civil  Code  obliges  the  heirs  to  register  their 
title,  the  only  penalty  attached  to  their  failure  to  do  so  is  that  all  conveyances, 
transfers  or  real  rights  granted  by  them  are  without  effect. — Q.  B — Dallaire  & 
Oravel,  22  L.  C.  J.,  p.  286. 

1880*  All  property  accruing  to  the  surviving  consort  after  the 
dissolution  of  the  marriage  and  which  would  have  fallen  into  the 
community  if  it  still  existed,  falls  likewise  into  the  continuation. — 
Lebrun,  Com.,  liv.  3,  c.  3,  sec.  2,  nn.  10  et  seq. ;  2  Prevost  de  la  Jannes, 
106;  Pocquet,  rfegle  11  ;  Renusson,  Com,,  liv.  3,  c.  3,  sec  3,  dist.  1, 
n.  7  ;  Pothier,  Com,,  824  et  seq. ;  Lacombe,  Com.,  116,  n.  9.  [II.  423.] 

1881,  A  different  rule  applies  to  the  children ;  whatever  they 

Digitized  by  VjOOQlC 


592  Of  community  of  property, — Art  1332-133^ 

acquire  during  the  continuation  from  other  sources  than  the  first 
community,  by  whatsoever  title  it  may  be,  does  not  fall  into  the  conti- 
nuation, either  as  regards  the  property  itself  or  as  regards  its  revenues, 
— Lebrun,  Com,,  c.  3,  sec.  3,  dist.  1,  n.  7;  Prevost  de  la  Jann^,  106-7 ; 
Pocquet,  rfegles  11,  12,  p.  397-8;  Renusson,  Com.,  c.  3,  nn.  21,  33;  La- 
combe,  116,  117  ;  Pothier,  Com,,  829  et  seq.  [11.  423.] 

1882,  The  liabilities  of  the  continued  community  are  : 

1.  The  moveable  debts  of  the  first  community,  including  the  re- 
prises and  replacements  due  to  either  of  the  consorts,  as  well  as  the 
preciput  of  the  survivor  ; 

2.  The  arrears  and  the  continuation  of  rents  due  by  the  first 
community  ; 

3.. The  debts  contracted  by  the  survivor  for  the  aftairs  of  the 
continuation,  but  not  those  unconnected  with  it. — Lebrun,  Cora,,  liv.  3, 
c.  3,  sec.  3  ;  Renusson,  part.  4,  c.  1 ;  Prevost  de  la  Jannes,  107, 108 ; 
Pocquet,  rfegle  13,  p.  399;  Lacombe,  117  ;  Pothier,  Com.,  837  et  seq. 

[XL  423.] 

DECISION  : — A  widow  who  has  been  condemned  as  commune  en  biens  to  pay 
a  debt  of  the  community  may  claim  her  dower  in  preference  to  the  creditors  cf 
the  community  although  she  has  not  renounced  thereto,  on  the  principle  that 
she  is  only  bound  to  pay  the  debts  out  of  what  she  receives  from  the  oommamty. 
ScTPBRiOR  Court.  (Judge^s  name  not  given) — Delislevs  Richard^  6  L.  C.  R.,  p. 37. 

i888«  The  survivor  is  the  head  and  the  administrator  of  the 
eontmued  community,  and  as  such  may  dispose  of  all  that  belongs  to 
it,  provided  it  be  otherwise  than  by  gratuitous  title  and  without 
fraud. — Paris,  225;  2  Pi^vot  de  la  Jann^  109,  111;  2  Argou.  56: 
Pocquet,  r^gle  XIII,  p.  399 ;  Lacombe,  Com.,  n.  12,  p.  117;  Pothier, 
Com,,  859  ;  Lamoignon,  tit.  33,  art.  4.     [II.  423.] 

DECISIONS : — 1.  l^  niari  survivant  ne  peut  pas  hypoth6quer,  durant  la  con- 
tinuation de  sa  communaut^  qui  n'est  pas  demand^e  par  les  enfants  mineurs, 
leur  part  a&ilrente  dans  un  immeuble  ameubli  par  son  contrat  de  mariage,  vu 
que  cette  part  devient  pro{  re  naissant  des  enfants  qui  y  succddenf . — ^Q.  B. — 
Parent  (fe  Lalonde,  15  L.  C.  J.,  p.  37 — C.  R — 13  L  C.  J.,  p.  231. 

2.  The  husband  cannot  hypothecate  more  than  his  own  half  of  an  immo- 
veable of  the  community  which  existed  between  him  and  his  deceased  wife  ;  and 
the  heirs  at  law  of  the  wife^  though  they  have  failed  to  register  their  title  as  required 
by  C.  C.  2098,  may  claim  the  wife's  share  in  preference  to  the  mortgagee  whose 

hypothec  is  duly  registered Q.  B^Dallaire  is  Oravelj  2  L.  N.,  pp.  15,  22  L.  C. 

J.,  p.  286. 

1834.  The  survivor  and  his  children  take  their  food  and  main- 
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tenance  out  of  the  continuation  of  the  community,  without  compensa- 
tion being  due  from  either  side,  although  their  expenses  be  not  equal. 
— Pocquet,  p.  400 ;  Renusson,  CortUy  part.  3,  cc.  3,  6 ;  Bacquet,  Droits 
de  Justice,  c.  15,  n.  26.     [11.  423.] 

188S*  The  continuation  of  the  community  is  dissolved  by  the 
natural  or  civil  death  of  the  survivor,  or  in  consequence  of  all  the 
children  dying  without  issue. 

It  may  also  be  dissolved  at  any  time  upon  the  demand  of  either 
of  the  parties,  although  some  of  the  children  should  still  be  under 
age. — Paris,  242 ;  2  Argou,  52-4 ;  Lebrun,  Com,,  c  3,  sec.  3,  n.  1  ; 
Renusson,  part.  2,  n.  18 ;  2  Prevot  de  la  Jannfes,  112-3  ;  Lacombe,  118, 
n.  17  ;  Pothier,  Com.,  854  et  seq.    [XL  423.] 

DECISION  : — Le  d^c^s  de  la  seconde  femme,  lorsqu'elle  ne  laisse  qu'un 
enfiant  mi^eur  issu  de  ce  second  manage,  &  qui  elle  Idgue  fous  les  bienS|  et  sans 
enfants  mineurs,  k  Veffet  de  dissoudre  la  coinmunaat6  de  biens  tripartite  qui 
existait  entre  elle  et  son  6poux  et  les  enfants  du  premier  mariage  de  ce  dernier, 
sans  toutefois  dissoudre  la  communaut^  entre  le  survivant  et  les  enfants 
de  son  premier  mariage  qui  continue  entre  eux  comme  elle  exbtait  avant  le  second 
manage. — Q.  B. — Ifnxnccmr  <k  Maihieu,  8  R  L.,  p.  665. 

y^  1836*  If  the  dissolution  be  demanded  by  the  survivor  and 
some  of  the  children  be  still  minors,  his  demand  must  be  preceded  by 
an  inventory  which  he  must  make  according  to  the  form  of  that 
required  to  prevent  the  continuation ;  and  for  such  purpose,  a  tutor 
ad  hoc  is  named  in  order  to  represent  the  minors  and  to  stand  as  an 
adverse  party. — 2  Prevot  de  la  Jann^,  113 ;  Pothier,  Com.,  854  et 
seq.     [II.  423.] 

AToend/ments : — ^Article  1336  of  the  Civil  C6de  is  amended  to 
read  in  the  following  manner : — 

"  1886.  If  the  diasolution  be  demanded  by  the  survivor,  and 
some  of  the  children  be  still  minors,  his  demand  must  be  preceded  by 
an  inventory,  which  he  must  make  according  to  the  form  of  that 
required  to  prevent  the  continuation  of  community,  and  for  such 
purpose  the  subrogate  tutor  represents  the  minors,  and  stands  as  an 
adverse  party." — Q.  38  Vict.,  cap.  13,  s.  1. 

The  Act  intituled  "  An  act  to  render  valid  certain  Inventories  " 
enacts  as  follows  : — 

Whereas,  since  the  promulgation  of  the  civil  code,  a  large  number 
of  inventories  to  eflfect  the  dissolution  of  the  continuation  of  com- 
munities of  property  have  been  executed  without  a  tutor  ad  hoc 
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having  been  previously  appointed  to  represent  the  minors  interested 
in  such  inventories  and  to  stand  as  an  adverse  party,  as  required  by 
article  1336  of  the  said  code,  which  neglect  might  cause  the  ruin  of 
many  families :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislature  of  Quebec,  enacts  as  follows : 

1.  Every  inventory  to  effect  the  dissolution  of  a  continuation  of 
a  community,  made  since  the  promulgation  of  the  civil  code  and 
before  the  coming  into  force  of  this  act,  shall  be  and  be  held  to  be 
valid  to  all  intents  and  purposes,  notwithstanding  the  non-observance 
of  that  part  of  article  1336  of  the  said  code,  which  requires  the 
appointment  of  a  tutor  ad  hoc,  to  represent  the  minors,  and  to  stand 
as  an  adverse  party ;  provided  always,  that  the  subrogate  tutor  of 
the  minors  was  present  at  the  making  of  the  inventory,  and  provided 
also,  that  all  the  other  formalities  required  by  law  for  the  validity  of 
inventories  were  observed,  and  that  such  inventory  was  closed  within 
the  time  and  according  to  the  manner  required  by  law. 

2.  The  provisions  of  this  act  shall  not  apply  to  cases  now  pend- 
ing.—Q.  36  Vict.,  cap.  23. 

The  Act  intituled  "  An  Act  to  render  valid  certain  Notarial 
Instruments,"  enacts  as  follows : — 

4.  All  inventories  made  since  the  civil  code  came  into  force,  in 
presence  of  the  tutor  and  subrogate  tutor,  but  without  the  presence 
of  a  tutor  ad  hoc,  in  conformity  with  article  1336  of  the  civil  code, 
shall  be  deemed  good  and  valid  ;  without  prejudice  to  pending  causes. 
— Q.  38  Vict.,  cap.  23,  s.  4. 

1887*  If  such  dissolution  be  demanded  by  the  children,  they 
may  compel  the  survivor,  either  in  their  own  name  if  they  be  all  of 
full  age,  or  in  the  name  of  their  tutor,  for  such  as  are  minors,  to  make 
an  inventory  and  to  render  them  an  account. — Paris,  242  ;  2  Prevot 
de  la  Jannes,  113  ;  Pothier,  Com.,  854, 855  et  seq.  [II.  426.] 

§  4.  Of  the  acceptance  of  the  community  and  of  the  renunciMtiofh 
that  may  be  made  thereof  with  the  eonditiona  relative  thereto. 

1888*  After  the  dissolution  of  the  community,  the  wife  or  her 
heirs  or  legal  representatives,  have  a  right  either  to  accept  or  renounce 
it ;  any  agreement  to  the  contrary  is  void. — Paris,  257  ;  Bouijon,  liv.  3, 
part.  4,  c.  5,  sec.  1,  n.  2  ;  Orleans,  204  ;  Pothier,  Intr.  d  Com.,  a  9, 
Com.,  243,  531,  535,  547,  549,  550,  551  ;  3  Maleville,  220  ;  11  Pand. 
Fran9.,  425  ;  C.  N.,  1453.  [II.  425.] 
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1889*  A  wife  who  has  intermeddled  with  the  property,  cannot 
renounce  the  community. 

Acts  of  mere  administration  or  of  a  conservatory  nature  do  not 
constitute  intermeddling. — Cod.,  L.  1,  De  repud.  vel,  abatin.  hcered.  ; 
L.  2,  De  jv/re  deliberandi  ;  Pms,  237  ;  Orl^ns,  204  ;  Pothier,  Com., 
538,  539,  540  ;  Orl,  sur  art.  204 ;  Intr.  tit  10,  Orl,  tit.  91  ;  Renusson, 
Garn.,  part.  2,  c.  1,  n.  9  ;  C.  N.,  1454.  [n.  425.] 

1840*  A  wife  of  full  a,ge  who  has  once  assumed  the  quality  of 
common  as  to  property,  can  no  longer  renounce  it,  nor  be  relieved 
from  such  quality,  unless  there  has  been  fraud  on  the  part  of  the 
heirs  of  the  husband. — Bourjon,  liv.  3,  part.  4,  c.  5,  dist.  3,  n.  93  ; 
Coquille,  Quest.  115 ;  3  Maleville,  221 ;  11  Pand.  Fran?.,  426 ;  Pothier, 
Com.,  632,  536,  558  ]Intr.  tit  10,  Orl,  n.  93  ;  Merlin,  R^p.,  vo.  Renon- 
ciation  d  Com,,  n.  6.  ;  0.  N.,  1455.  [II.  425.] 

1841.  [If  the  wife  be  under  age,  she  cannot  accept  the  com- 
munity without  the  assistance  of  her  curator,  and  the  authorization  of 
a  judge,  upon  the  advice  of  a  family  council  ;  when  made  with  these 
formalities,  the  acceptance  is  irrevocable,  and  has  the  same  effect  as  if 
the  wife  had  been  of  age.] — Coquille,  Quest.  115  ;  Pothier,  Com,,  532, 
558  ;  Intr.  tit.  10,  Orl,  n.  93  ;   C.  C,  182,  301,  1001  et  seq.  [II.  425.] 

1842*  The  wife  surviving  her  husband  must,  within  three  months 
from  his  death,  cause  a  faithful  and  correct  inventory  of  all  the  pro- 
perty of  the  community  to  be  made  in  the  presence  of  the  heirs  of 
the  husband,  or  after  having  duly  summoned  them. — Paris,  237  ; 
Bourjon,  liv.  3,  part.  4,  c.  5,  dist.  2.  n.  28  ;  Pocquet,  Com.,  rfegles  48, 
p.  337 ; Pothier,  Com,,5^0,  561, 563,  566,  681-2-7  ;  Cout,  d'Orl,  art  204, 
notes  6,  7 ;  Ord.  1667,  tit.  7,  art.  5  ;  Merlin,  R^p.,  vo.  Inventaire,  §  5, 
n.  3.  [IL  425.] 

[This  inventory  mast  be  made  in  notarial  form,  as  an  original, 
and  be  judicially  closed  in  the  manner  required  by  article  1324  in 
order  to  prevent  the  continuation  of  the  community.] — C.  N.,  1456. 

[IL  427.] 

DECISIONS  : — 1.  The  widow  being  seized  with  all  the  property  of  the  com- 
manity  may  and  is  bound  to  proceed  to  the  inventory  and  an  action  to  that 
effect  is  unnecessary — Q.  B. — McTavish  &  Pyke,  3  L.  C.  R.,  p.  101. 

2.  Le  donataire  universelle  en  usufruit  par  contrat  de  mariage,  est  tenue 
d*avancer  les  frais  d'inventaire  des  biens  sujets  &  son  usufhiit. — Les  honoraires 
d^un  notaire  employ^  par  les  heritiers  du  defunt,  qui  agit  &  la  confection  de  tel 
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inventaire  concurremment  aveo  le  notaire  choisi  par  ruBufroitidre,  forment  pariie 
de  ces  frais — ^Bbrthblot,  J. — PrSoost  vs  Forget^  12  L.  C.  J.,  p.  54. 

1848*  The  wife  may  however  renounce  the  community,  without 
making  an  inventory,  in  the  following  cases  :  when  the  dissolution 
takes  place  during  the  lifetime  of  the  husband  ;  when  the  heirs  of 
the  latter  are  in  possession  of  all  the  property  ;  when  an  inventory 
has  been  made  at  their  instance,  or  one  has  been  made  shortly  before 
the  death  of  the  husband ;  when  a  general  seizure  and  sale  of  the  pro- 
perty of  the  community  have  been  recently  made,  or  when  it  has  been 
established  by  an  official  return  that  none  existed. — Pothier,  Com.,  561, 
563,  564,  565  ;  Cout.  dJOrl  art  204,  notes  6,  7.  pi.  427.] 

1844,  Besides  the  three  months  allowed  the  wife  to  make  the 
inventory,  she  has,  in  order  to  deliberate  upon  her  acceptance  or  repu- 
diation, a  delay  of  forty  days,  which  commence  to  run  from  the  expira- 
tion of  the  three  months,  or  from  the  closing  of  the  inventory,  if  it 
have  been  completed  within  the  three  months. — Ord.  1667,  tit.  7,  art.  1, 
2  ;  Pothier,  Com.,  552-8  ;  Intr.  tit.  10,  Orl,  n.  92  ;  C.  C,  664  ;  C.  N., 
795, 1457.  [n.  427.] 

1845*  Within  these  delays  of  three  months  and  forty  days,  the 
wife  must  make  her  renunciation,  by  means  of  an  act  in  notarial 
form,  or  of  a  judicial  declaration,  which  the  court  orders  to  be  record- 
ed.—Pothier,  Com..  552, 553  ;  Intr.  tit.  10,  Orl,  n.  92  ;  C.  C.  651 ;  C.  N., 
1457.  [11.427.] 

1840*  The  wife  who  is  sued  as  being  in  community,  may 
nevertheless,  according  to  circumstances,  obtain  from  the  court  an 
extension  of  the  delays  established  by  the  foregoing  articles. — Ord. 
1667,  tit.  7,  art.  4,  5  ;  C.  C.  667 ;  C.  N.,  1458.  [II.  427.] 

134T*  The  wife  who  has  neither  made  an  inventory  nor  re- 
nounced within  the  delays  above  prescribed  or  granted,  is  not  there- 
fore precluded  from  doing  so ;  she  is,  on  the  contrary,  allowed  to  do 
so,  so  long  as  she  has  not  intermeddled  or  has  not  acted  as  being  in 
community  ;  but  she  can  be  sued  as  being  in  community  so  long  as 
she  has  not  renounced,  and  she  is  liable  for  the  costs  incurred  against 
her  up  to  the  time  of  such  renunciation. — Pothier,  (7om.,  534,  544, 
556,  557  ;  Intr.^  tit  10,  Ort,  n.  93  ;  Renusson,  Com.,  part.  2,  c  1, 
n.  28;  3  Maleville,  222,  C.  C.  656  ;   C.  N.,  1459.  [II.  427.] 
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1848*  The  widow  who  has  abstracted  or  concealed  any  of  the 
effects  of  the  community  is  declared  to  be  in  community,  notwith- 
8t£tndin£^  her  renunciation;  the  same  rule  applies  to  her  heirs. — 
Lebrun,  Com.,  liv.  3,  c.  2,  dist.  2 ;  Pocquet,  p.  389 ;  Renusson,  Com. 
part.  2,  c.  2;  Pothier,  Com.,  690;  Gout,  d'OH.,  art.  204;  11  Pand. 
Fran?.  429 ;  C.  N.,  1460.  [II.  427.] 

1849.  If  the  widow  die  before  the  expiration  of  the  three  months, 
without  having  mcwJe  or  completed  the  inventory,  her  heirs  have,  in 
order  to  make  and  complete  it,  a  further  delay  of  three  months,  reck- 
oning from  her  death,  and  of  forty  days  after  the  closing  of  the  in- 
ventory, in  order  to  deliberate. 

If  the  widow  die  after  completing  the  inventory,  her  heirs  have, 
in  order  to  deliberate,  a  fresh  delay  of  forty  days  from  her  death. 

They  may  moreover  in  all  cases  renounce  the  community,  accor- 
ding to  the  forms  established  with  regard  to  the  wife,  and  articles 
1346  and  1347  are  applicable  to  them. — 3  Delvincourt,  30  ;  Favard  de 
Langlade,  Rdg.  dotal,  §  2,  n.  10;  5  Marcad6,  p.  601 ;  C.  N.,  1461. 
pi.  427.] 

DECISION  : — ^Une  reclamation,  quoique  de  sa  nature  dette  de  la  commu- 
naute,  peut  dtre  6galement  exerc6e  contra  les  h^ritiers  personnels  de  la  femme, 
nonobstant  la  renonciation  par  ces  demiers  &  la  communaut^  de  biens. — 
Papinbau,  J— FcrrattZ<  vs  EtiennCy  22  L.  C.  J.,  p.  210. 

1850.  The  provisions  of  article  1342  and  of  those  which  follow 
it  apply  to  the  wives  of  individuals  who  are  civilly  dead,  commenc- 
ing from  the  moment  at  which  civil  death  took  place. — C.  C,  36,  §§ 
7,  8 ;  11  Pand.  Fran?.,  430 ;  C.  N.,  1462.  [II.  429.] 

1851.  The  creditors  of  the  wife  may  impugn  the  renunciation 
which  she  or  her  heirs  may  have  made  in  fraud  of  their  claims  and 
may  accept  the  community  in  their  own  right. 

In  such  case,  the  renunciation  is  annulled  only  in  favor  of  the 
creditors  and  to  the  extent  of  the  amount  of  their  claims.  It  is  not 
annulled  in  favor  of  the  wife  or  of  her  heirs  who  have  renounced. — 
f  Arg,  ex  titvZo,  Qikb  in  fraudem  credit ;  Pothier,  Com,,  533,  559 ; 
G  0.,  655, 1031 ;  11  Pand.  Fran?.,  432  ;  C.  N.,  1464.  [II.  429.] 

1852.  The  widow,  whether  she  accepts  or  renounces,  has  a  right, 
during  the  delays  which  are  prescribed  or  allowed  her  in  order  to 
make  the  inventory  and  to  deliberate,  to  sustain  herself  and  her  do- 
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mestics,  upon  the  provisions  then  existing,  and  in  default  of  these  by 
means  of  loans  obtained  on  eu^count  of  the  community,  subject  to  the 
condition  of  making  a  moderate  use  thereof. 

She  owes  no  rent  for  her  occupation,  during  these  delays,  of  the 
house  in  which  she  remains  after  the  death  of  her  husband,  whe- 
ther such  house  belongs  to  the  community  or  to  the  heirs  of  the  hus- 
band, or  is  held  under  lease  ;  in  the  last  case  the  wife  does  not  contri- 
bute to  the  payment  of  the  rent  during  these  delays  but  it  is  taken 
out  of  the  mass.— Pothier,  Com.,  542,  770,  771 ;  3  Maleville,  224-5 ; 
11  Pand.  Fran?.,  433  ;  3  Delvin,  31 ;  5  Proudhon,  Usiifruit,  n.  2799 ; 
C.  N.,  1465.  [II.  429.] 

18S3*  When  the  community  is  dissolved  by  the  previous  death 
of  the  wife,  her  heirs  may  renounce  it  within  the  delays  and  accord- 
ing to  the  forms  prescribed  by  law  with  regard  to  the  surviving  wife, 
saving  that  they  are  not  obliged  for  that  purpose  to  make  an  inven- 
tory—Pothier,  Com.,  559,  562  ;  11  Pand.  Fran?.,  433-4;  C.  N.,  1466. 
[II.  429.] 

§  5.  Of  the  partition  of  the  community, 

1354*  After  the  acceptance  of  the  community  by  the  wife  or 
her  heirs,  the  assets  are  divided  and  the  liabilities  borne  in  the  man- 
ner hereinafter  determined. — Pothier,  Com.,  548,  582 ;  Gout,  dVH., 
art.  186  ;  0.  N.,  1467.  [II.  429.] 

DECISION : — On  a  dtfetise  en  droit  to  an  action  for  a  specific  sum  as  the 
proceeds  of  a  community  between  the  plamtiff  and  his  late  wife,  it  was  held  that 
the  action  should  have  been  an  action  en  partage  and  the  action  as  taken  was 
therefore  dismissed. — ^Day  and  Smith,  J  J. — Dupuia  vs  Dupuia,  6  L.  C.  R,  p.  475. 

1.  Of  the  pcurtition  of  the  assets. 

1855«  The  consorts  or  their  heirs  return  into  the  mass  of  the 
community  all  that  they  owe  it  by  way  of  compensation  or  indemnity, 
according  to  the  rules  above  prescribed  in  the  second  paragraph  of 
this  section.— Pothier,  Com.,  582,  583,  612  ;  3  Maleville,  225 ;  11  Pand. 
Fran?.,  435  ;  C.  N.,  1468.    [II.  429.] 

1856*  Each  consort  or  his  heirs  return  likewise  the  sums  drawn 
from  the  community,  or  the  value  of  the  property  taken  therefrom 
by  such  consort,  in  order  to  endow  a  child  of  another  marriage,  or  to 
endow  personally  their  common  child. — Renusson,  Com.,  part  2,  c  3, 
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XL  16 ;  Pothier,  Com.,  641 ;  Intr.  tit,  10,  Orl.,  nn.  130-1 ;  C.  N.,  1469. 
[11.  429.] 

185T«  Out  of  the  mass  of  the  community  each  consort  or  his 
heirs  pretake : 

1.  Such  of  his  private  property  as  did  not  enter  into  the  com- 
munity, if  it  exist  in  kind,  or  such  property  as  has  been  acquired  in 
replacement  of  it ; 

2.  The  price  of  such  of  his  immoveables  as  have  been  alienated 
during  the  community  and  have  not  been  replaced ; 

3.  The  indemnities  due  him  by  the  community. — Paris,  232 ; 
Orleans,  192 ;  Louet  et  Brodeau,  R.  c.  30 ;  Lebrun,  (7am.,  liv.  3,  c.  2, 
sec.  6;  Pothier,  Com.,  9,  100, 112,  116,  584,  607,  609,  701 ;  Intr.  tit. 
10,  OrU  nn.  99, 112 ;  C.  N.,  1470.     [II.  429  to  431.] 

1858.  The  pretakings  of  the  wife  take  precedence  of  those  of 
the  husband.  They  are  effected,  as  regards  such  property  as  no 
longer  exists  in  kind,  first  upon  the  ready  money,  next  upon  the 
moveable  property,  and  subsidiarily  upon  the  immoveables  of  the 
community ;  in  the  last  case,  the  choice  of  the  immoveables  is  left  to 
the  wife  and  to  her  heirs. — Pothier,  Ocwi.,  701 ;  Intr.  Cout.  d'Orl.,  nn. 
98,117;  3  Maleville,  226 ;  11  Pand.  Fran?.,  437;  12  Toullier,  513; 
C.  N.,  1471.    III.  431.] 

1859.  The  husband  takes  his  reprises  only  upon  the  property 
of  the  community. 

The  wife  and  her  heirs,  in  case  the  community  proves  insuf- 
ficient, may  exercise  theirs  upon  the  private  property  of  the  husband. 
—Pothier,  Com.,  610  ;  Intr.  tit  10,  Orl,  n.  117  ;  11  Pand.  Fran<;.,  437 ; 
3  Delvincourt,  36  ;  C.  N.,  1472.     [II.  431.] 

DECISION  : — Par  les  dispositions  de  la  296  clause  du  ch.  30  de  la  46  Vict, 
aucune  hypoth^ue  legale  ou  tacite  ne  subsiste  sur  les  propri6t6s  du  man  pour 
le  remploi  des  propres  de  la  femme  ali^n6s  durant  le  mariage.  (S.  K.  B.  C.|Ch.  37- 
860.  61.) — Smith,  J. — Armstrong  vs  Rolston^  9  L.  C.  J.,  p.  16. 

1860.  The  replacements  and  compensations  due  by  the  com- 
munity to  the  consorts,  and  the  compensations  and  indemnities  due 
by  them  to  the  community,  bear  interest,  by  law,  from  the  day  of  its 
dissolution.— Pothier,  Com.,  589,  702 ;  Intr.  tit.  10,  Orl,  n.  134 ;  3 
Maleville,  227  ;  11  Pand.  Fran?.,  438  ;  C.  N.,  1473.    [II.  431.] 


Digitized  by 


Google 


600  Of  community  of  property. — Art  1861-1366. 

1861*  After  the  pretakings  have  been  effected  and  the  debts 
have  been  paid  out  of  the  mass,  the  remednder  is  divided  equally 
between  the  consorts  or  their  representatives. — Pothier,  Com.,  530, 

577,  701,  702 ;  11  Pand.  Fran?.,  438  ;  3  Delvincourt,  36  ;  C.  N.,  1474. 
[II.  431.] 

1862«  If  the  heirs  of  the  wife  be  divided,  so  that  some  have 
accepted  and  others  have  renounced  the  community,  those  who  have 
accepted  cannot  take  out  of  the  property  falling  to  the  wife's  share 
any  more  than  they  would  have  received  if  all  had  accepted. 

The  residue  remains  with  the  husband,  who  is  liable  toward  the 
heirs  who  have  renounced  for  such  rights  as  the  wife  might  have 
exercised  in  case  of  renunciation,  but  only  to  the  extent  of  the  hered- 
itary share  of  each  heir  who  hcts  thus  renounced. — Pothier,   Goiru^ 

578,  579  ;  Intr.  tit.  10,  Orl,  n.  95 ;  11  Pand.  Fran?.,  439  ;  C.  N.,  1475. 
[II.  431.] 

1808,  The  partition  of  the  community,  in  all  that  regards  its 
forms,  the  licitation  of  immoveables  when  there  is  occasion  for  it,  the 
effects  of  the  partition,  the  warranty  which  results  from  it,  and  the 
payment  of  differences,  is  subject  to  all  the  rules  established  in  the 
title  Of  Sticcessiona  for  the  partition  among  coheirs. — C.  C,  689  et 
seq. ;  3  Delvincourt,  36  ;  C.  N.,  1476.     [II.  431.] 

i364*  The  consort  who  has  abstracted  or  concealed  effects 
belonging  to  the  communitv,  forfeits  his  shore  of  such  effects. — 
Lebrun,  Com.,  liv.  3,  c.  2,  sec.  2,  n.  31 ;  Louet  et  Brodeau,  R.  n.  1 ; 
Pothier,  Com.,  690,  691 ;  3  Maleville,  227,  228  ;  11  Pand.  Fran?.,  440, 
441 ;  C.  N.,  1477.     [II.  431.] 

1865.  After  the  partition  has  been  effected,  if  one  of  the  con- 
sorts be  the  personal  creditor  of  the  other,  as  when  the  price  of  a 
property  of  the  former  has  been  applied  to  the  payment  of  a  personal 
debt  of  the  other,  or  for  any  other  cause,  he  may  prosecute  his  claim 
out  of  the  share  of  the  community  allotted  to  his  debtor  or  out  of  the 
personal  property  of  such  debtor. — Pothier,  (7om.,  676,  680 ;  11  PancL 
Fran?.,  441 ;  C.  N.,  1478.     [II.  431.] 

1866.  The  personal  claims  which  the  consorts  may  have  to 
enforce  against  each  other  bear  interest  only  according  to  the  ordinary 
rules.— ^  Argr.  ex  lege  17,  §  3,  De  uauris ;  L.  127,  De  verb.  Mig.  ; 


Digitized  by 


Google 


Of  community  of  property.— Art,  1367-1370.  601 

Merlin,  R6p.,  vo.  Oaina  nuptiaux,  §  6,  n.  3 ;  11  Pand.  Fran?.,  441, 
442;  a  N.,  1479.    [11.433.] 

136T*  Gifts  made  by  one  consort  to  the  other  are  not  taken  out 
of  the  community,  but  only  from  the  share  of  the  donor  therein,  or 
from  his  private  property. — Pothier,  Com.,  679  ;  11  Pand.  Fran?.,  442  ; 
3  Delvincourt,  38 ;  C.  N.,  1480.     [II.  433.] 

1368«  The  mourning  of  the  wife  is  chargeable  to  the  heirs  of 
her  deceased  husband. 

The  cost  of  such  mourning  is  to  be  regulated  according  to  the 
fortune  of  the  husband. 

It  is  due  even  to  the  wife  who  renounces  the  community. — Cod., 
L.  22,  §  9,  Dejure  deliberandi;  L.  13,  De  nogotOa  gestis;  Renusson, 
Com.,  part.  2,  c.  3,  n.  28;  Pothier,  Com.,  275.  678;  11  Pand.  Fran?., 
243  ;  3  Delvincourt,  31 ;  C.  N.,  1481.     [II.  433.] 

II.  Of  the  liabUitiea  of  the  community  and  of  the  contribution 

to  the  debts. 

1399*  The  debts  of  the  community  are  chargeable  one  half  to 
each  of  the  consorts  or  his  heirs. 

The  expenses  of  seals,  inventories,  sales  of  moveable  property, 
liquidation,  licitation  and  partition,  are  included  in  such  debts. — Po- 
thier, Com.,  274,  275,  498,  548,  576,  726,  733 ;  Bourjon,  liv.  3,  part.  6, 
c.  6,  sec.  4,  art.  19 ;  Pothier,  Intr.  tit.  10,  Orl,  135 ;  C.  N.,  1482. 
[II.  433.] 

ISTO*  The  wife  even  though  she  accepts  the  community,  is  not 
liable  for  its  debts,  either  toward  her  husband  or  toward  creditors, 
beyond  the  amount  of  the  benefit  she  derives  from  it ;  provided  she 
has  made  a  good  and  faithful  inventory  and  has  rendered  an  account 
both  of  what  is  contained  in  such  inventory  and  of  what  has  fallen 
to  her  in  the  partition. — Paris,  221,  228  ;  Renusson,  Com.,  part.  2,  c.  6, 
n.  5;  Pothier,  Com.,  727,  729,  759,  703,  726,  733,  735  et  seq.,  740,  745, 
OU.,  84 ;  Intr.  tit  10,  Orl,  n.  187  ;  3  Maleville,  230 ;  11  Pand.  Franc, 
445  ;  C.  N.,  1483.  [n.  433.] 

DECISION  : — ^A  widow  who  has  been  condemned  as  commune  en  hienSf  to 
pay  a  debt  of  the  community,  may  claim  her  dower,  in  preference  to  the  creditors 
of  the  community,  although  she  has  not  renounced  thereto,  on  the  principle  that 
sbe  is  only  bound  to  pay  the  debts  out  of  what  she  receives  irom  the  community. 
— C.  K^DelUle  vs  Richardj  6  L.  C.  R.,  p.  37. 
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1871*  The  husband  is  liable  toward  the  creditors  for  the  whole 
of  the  debts  of  the  community  which  were  contracted  by  himself; 
saving  his  recourse  against  his  wife  or  her  heirs,  if  they  accept,  for 
the  half  of  such  debts,  or  for  an  amount  equivalent  to  the  benefit 
which  they  have  derived  from  the  community.  —  Lebrun,  Com,.,  liv.  2, 
c.  3  ;  Renusson,  Com,,  part.  2,  c.  6,  n.  6 ;  Pothier,  Com,,  227,  229,  759  ; 
Intr,  tit,  10,  Orl,  nn.  135, 136;  3  Maleville,  230;  11  PanA  Fran?., 
455  ;  C.  N.,  1484.  [U.  433.] 

1872.  He  is  liable  only  for  half  of  such  personal  debts  of  his 
wife  as  were  chargeable  to  the  community  unless  the  share  coming 
to  the  wife  proves  insufficient  to  pay  her  half. — Lebrun,  Com,.,  liv.  2, 
c.  3,  sec.  1,  n.  18 ;  Pothier,  Com.,  730 ;  Intr,  tit.  10,  Orl,  nn.  137,  138  ; 
3  Maleville,  230,  231 ;  11  Pand.  Fran9.,  455  et  seq. ;  C.  N.,  1485. 
[II.  433.] 

1878*  The  wife  may  be  sued  for  the  whole  of  the  debts  which 
are  attributable  to  herself  and  have  fallen  into  the  community ; 
saving  her  recourse  against  the  husband  or  his  heirs,  for  half  of  such 
debts,  if  she  accept,  and  for  the  whole,  if  she  renounce. —  Renusson, 
Com.,  part  2,  c  6,  nn.  12, 13 ;  Pothier,  Com.,  731,  739,  759  ;  Intr.  tiL 
10,  Orl,  n,  138 ;  11  Pand.  Fran?.,  456 ;  C.  N.,  1486.  [H.  433.] 

1874«  The  wife  who  during  the  community,  binds  herself  for 
or  together  with  her  husband,  even  jointly  and  severally,  is  held  to 
have  done  so  only  in  her  quality  of  common  as  to  property ;  if  she 
accept  she  is  personally  bound  for  her  half  only  of  the  debt  thus 
contracted,  and  she  is  not  at  all  liable  if  she  renounce.  —  C.  S.  L.  C, 
c.  37,  8.  55 ;  C.  N.,  1487.  [11.  433  to  435.] 

DECISION  : — Que  la  renonoiation  k  la  communaut6  de  biens  faite  par  une 
femme  en  se  s^parant  de  biens  judiciairement  d'avec  son  mari  la  lib^re  entidre- 
ment  de  toutes  les  obligations  qu'elle  a  pu  encourir  oomme  oommune  en  biens 
avant  la  sSparation^-JsTT^,  J. — Bourgoin  V8  Roy,  M.  L.  R.,  3  S.  C,  p.  168. 

1875*  The  wife  who  has  paid  more  than  her  half  of  a  debt  of 
the  community,  cannot  get  back  what  she  has  overpaid,  unless  the 
receipt  expresses  that  what  she  paid  was  for  her  half. 

But  she  retains  her  recourse  against  her  husband  or  his  heirs. — 
f  L.  19,  L.  44,  L.  66,  De  condictione  indeb. ;  Pothier,  Com.,  736,  738  ; 
Intr,  tit,  10,  Orl,  art.  187,  note  4  ;  3  Maleville,  231 ;  11  Pand.  Fran?., 
457  ;  3  Delvmcourt,  37  ;  C.  N.,  1488.  [H.  435.] 
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1876*  The  consort  who,  by  reason  of  the  enforcing  of  a  hypo- 
thec upon  the  immoveable  which  has  fallen  to  his  share,  is  sued  for 
the  whole  of  a  debt  of  the  community,  has  his  le^l  recourse  for  one 
half  of  such  debt  against  the  other  consort  or  his  heirs. — Pothier,  Com,, 
751,  759  ;  Intr.  tit.  10,  Orl,,  nn.  104,  140  ;  11  Pand.  Fran9.,  467,  458 ; 
C.  N.,  1489.  [II.  435.] 

18T7*  Notwithstanding  the  foregoing  provisions,  either  of  the 
copartitioners  may,  by  the  partition,  be  charged  with  the  payment  of 
a  proportion  of  the  debts,  other  than  half,  or  even  with  the  payment 
of  the  whole. — Pothier,  Com.,  759 ;  Intr.  tit  10,  Orl,,  n.  140 ;  11  Pand. 
Fran?.,  458,  469  ;  C.  N.,  1490.  [U.  436.] 

187^*  All  that  has  been  declared  above  in  respect  of  the  hus- 
band or  of  the  wife  applies  to  the  heirs  of  either,  and  such  heirs  exer- 
cise the  same  rights  and  are  subject  to  the  same  actions  as  the  consort 
whom  they  represent.— Jf  L.  24,  De  verb,  signif;  L,  119,  De  adqui- 
rendd  vd  omit,  hcered. ;  Pothier,  Com.,  730,  733,  737,  741,  744,  750  ; 
C.  N,  1491.  [II.  435.] 

§  6.  Of  renun^ciation  of  the  commiunity  and  of  its  effects. 

1870«  The  wife  who  renounces,  cannot  claim  any  share  in  the 
property  of  the  community,  not  even  in  the  moveable  property  she 
herself  brought  into  it.— C.  N.,  1492.  [II.  436.] 

DECISION  : — ^Where  a  wife,  commune  en  biens  with  her  husband,  buys  pro- 
perty during  the  existence  of  the  community,  and  in  the  deed  is  described  as 
86par6e  de  biens,  and  she,  subsequently,  after  the  death  of  her  husband,  renounces 
to  the  community,  she  cannot  successfully  oppose  the  sale  of  the  property  by 
the  creditors  of  her  husband. — Stipbbmb  Court. — MeCorkiU  A  Knight,  3  S.  C.  R, 
p.  233. 

18^0.  [She  may,  however,  retain  the  wearing  apparel  and  linen 
in  use  for  her  own  person,  exclusive  of  all  other  jewelry  than  her 
wedding  presents.]— Pothier,  Com,,  549,  568,  569,  572  ;  3  Maleville, 
232  ;  11  Pand.  Fran9.,  460  ;  3  Delvineourt,  39  ;  Merlin,  R6p.,  vo.  Ac- 
croissement ;  C.  N.,  1492.  [II.  435.] 

1881«  The  wife  who  renounces  has  a  right  to  take  back  : 

1.  The  immoveables  belonging  to  her,  if  they  exist  in  kind,  or 
those  which  have  been  acquired  to  replace  them  ; 

2.  The  price  of  her  immoveables  which  have  been  alienated,  and 
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the  replacement  of  which  has  not  been  made  and  accepted  as  men. 
tioned  above  in  article  1306  ; 

3.  The  indemnities  which  may  be  due  to  her  from  the  commu- 
nity.— Paris,  232  ;  Orl^ns,  192 ;  Lebrun,  Com.,  liv.  3,  c.  2,  sec.  6  dist.  1, 
n.  1  ;  Pothier,  Com.,  99, 100,  585,  595,  602,  609  ;  Intr.  tit.  10,  Orl., 
nn.  99,  100,  112,  116 ;  11  Pand.  Franc?.,  461  ;  C.  N.,  1493,  [EL  435.] 

DECISION  : — ^La  renonciation  de  la  femme  &  I'exercice  de  sea  droits  et 
reprises,  en  favour  d'un  cr^ancier  de  son  mari,  n'est  pas  un  cautionnementy  et  en 
consequence,  telle  renonciation  est  yalable.— Smith,  J. — Armstrong  vs  BoUUmf 
9  L.  C.  J.,  p.  16. 

1882«  The  wife  who  renounces  i.s  freed  from  all  contribution  to 
the  debts  of  the  community,  both  as  regards  her  husband  and  as 
regards  creditors,  even  those  towards  whom  she  bound  herself  jointly 
and  severally  with  her  husband. 

She  remains  liable  however  for  debts  which  are  attributable  to 
herself  and  have  fallen  into  the  community,  saving,  in  such  case,  her 
recourse  against  her  husband  or  his  heirs. — ^Renusson,  Cora.,  part,  2, 
c.  6,  n.  15  ;  Pothier,  Com.,  573,  574,  575,  731,  732  ;  Intr.  tit.  10.  OH., 
n.  14  ;  Orleans.  205 ;  C.  S.  L.  C,  c,  37,  sec  55  ;  3  Maleville,  233  ;  11 
Pand.  Fran?.,  462  ;  C.  N.,  1494.  [II.  435  to  437.] 

DECISION  : — ^Que  la  femme,  marchande  publique,  ne  pourrait  se  d^gager  de 
son  obligation  personnelle,  m^me  en  renon9ant  &  la  oommunaut^,  sauf  le  recours 
contre  son  mari  ou  sa  suooession.  Elle  est  alors  dans  le  cas  d'ime  femme  qui  a 
souscrit  une  obligation  aveo  I'autorisation  du  mari  (C.  C.  179.) — ^Mousssau,  J. — 
Perrier  vs  Quinn,  8  L.  N.,  p.  1 9. 

1888.  She  may  exercise  all  the  rights  and  reprises  hereinabove 
enumerated,  as  well  against  the  property  of  the  community  as  against 
the  private  property  of  her  husband. 

Her  heirs  may  do  the  same,  except  as  regards  the  pretaking  of 
linen  and  wearing  apparel,  and  as  regards  lodging  and  maintenance 
during  the  delays  allowed  for  the  inventory  and  for  deliberating  ; 
which  rights  are  purely  personal  to  the  surviving  wife. — Pothier, 
Com.,  572,  583,  680  ;  11  Pand.  Fran?.,  463  ;  3  Delvincourt,  21,  40  ; 
C.  N.,  1495.  [II.  437.] 

SEOTION  II. — OF  CONVENTIONAL  COMMUNITY  AND  OF  THE  MOST  ORDINARY 

CONDITIONS  WHICH  MAY  MODIFY  OR  EVEN  EXCLUDE 

LEGAL  COMMUNITY. 

18^4*  The  consorts  may  modify  the  legal  community  by  all 
kinds  of  agreements,  not  contrary  to  articles  1268  and  1259. 


Digitized  by 


Google 


Of  comraunity  of  property, — Art.  1S86.  606 

The  principal  modifications  are  those  which  result  from  stipul- 
ating : 

1.  By  way  of  realization,  that  the  moveable  property  either 
present  or  future,  shall  not  enter  into  the  community  or  shall  only 
enter  for  part ; 

2.  By  way  of  mobilization,  that  the  whole  or  a  portion  of  the 
immoveables  present  or  future  shall  be  included  in  it ; 

3.  That  the  consorts  shall  be  separately  liable  for  their  debts 
contracted  before  marriage  ; 

4.  That  in  case  of  renunciation,  the  wife  may  take  back  from 
the  community,  free  and  clear  from  all  claims,  whatever  she  brought 
into  it ; 

5.  That  the  survivor  shall  have  a  preciput ; 

6.  That  the  consorts  shall  have  unequal  shares  ; 

7.  That  universal  community,  or  a  community  by  general  title, 
shall  exist  between  them. — Pothier,  Com,,  272,  466  ;  12  Pand.  Franc;., 
pp.  5  et  seq  ;  2  Rogron,  Code  GivU,  p.  1819  ;  C.  N.,  1497.    [II.  437.] 

DECISIONS  : — 1.  Dame  JosSphine  Viau  a  6pous6  en  premieres  Doces  Bei^ja- 
min  Leoours.  Dans  leur  contrat  de  manage,  fait  en  1879,  la  communaut^  de 
biens  y  6tait  stipul6  et  les  ^poux  y  font  donation  mutuelle  et  r6ciproque  de  leurs 
biens  en  faveur  du  surrivant  en  par  lui  gardant  viduit6  et "  pourvuqu'aux  jour  et 
'^  heure  du  d6c^  du  premier  mourant  il  ne  se  trouve  aucun  enfant  n6  ou  k  nutre 
<<  au  dit  fntur  manage,  ou  qu'y  en  ayant  vint  ou  vinssent  &  deo6der  avant  d 'avoir 
«  atteint  I'&ge  de  majority  ou  d'etre  pourvu  par  mariage  ou  autrement,  auquel  oas 
''  la  pr68ente  donation  reprenira  Aa  premiere  force  et  vertu.*'  Un  enfant  est  n6 
de  ce  mariage.  Le  p^re,  Benjamin  Lecours,  est  d6c6d6  le  24  Janvier  1882.  L*en- 
faot  lui  a  suryScu,  mais  est  d6ced6  le  3  mars  1884.  L'6pouse  Josephine  Viau,  con- 
vole  en  seconde  noces  le  ler  mai  1884.  Les  appelants,  frdres  et  soBurs  de  Beivja- 
min  Leoours,  se  pretendent  ses  h6ritiers.— Jnoi : — Que  les  appelants  ^taient  sans 
droit  pour  porter  leur  action  et  qu'ils  n'^taient  pas  les  h^ritiers  de  Benjamin  Le- 
cours.  Que  Pen&nt,  issu  de  oe  mariage,  a  succ^d6  4  son  pdre  d^cedS  ab  intesiat 
et  qu'ensuite  Fintim^e  Josephine  Viau  a  h6rit6  de  son  enfant ;  qu'en  consequence 
elle  etait  seule  proprietaire. — Q.  B. — Lecours  S  Viauj  32  L.  C.  J.,  p.  8. 

2.  Que  le  don  mutuel  d'usufruit  n'est  pas  une  donation  proprement  dite, 
mab  oonstitue  une  simple  convention  de  mariage  contenant  avantage  reciproque 
en  £etveur  des  parties  et  qui,  comme  tel,  6chappe  4  la  n6cessit6  de  Penrigistre- 
ment. — C.  R. — MarchessauU  vs  Durandj  16  R  L.,  p.  193. 

§  1.  Of  the  clause  of  realization. 

189S*  By  the  clause  of  realisation  the  parties  exclude  from  the 
community,  either  wholly  or  in  part,  the  moveable  property  which 
would  otherwise  fall  into  it. 

When  they  stipulate  that  they  will  reciprocally  put  into  the 
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community  moveable  property  to  the  extent  of  a  certain  sum  or  of  a 
determinate  value,  they  are,  by  such  stipulation  alone,  presumed  to 
have  reserved  the  remainder. — Pothier,  Com,,  287,  301,  815,  316,  317, 
318,  331 ;  11  Pand.  Fran9.,  16  et  seq. ;  2  Rogron,  C.  C,  p.  1829 ;  C.  N., 
1500.  [II.  437.] 

18^6*  This  clause  renders  the  consort  debtor  to  the  community 
for  the  amount  which  he  promised  to  contribute,  and  obliges  him  to 
substantiate  such  contribution. — Pothier,  Com.,  287,  288,  289,  290, 
296,  302;  Intr.  tit.  10,  Orl,  nn.  40,  45;  3  Maleville,  238  et  seq.;  11 
Pand.  Fran9.,  26  et  seq. ;  2  Rogron,  C.  C,  p.  1830 ;  0.  N.,  1501. 
[II.  437.] 

1887.  The  contribution  is  sufficiently  substantiated,  as  regards 
the  husband,  by  the  declaration  made  in  the  contract  of  marriage 
that  his  moveable  property  is  of  a  certain  value. 

It  is  sufficiently  substantiated,  as  regards  the  wife,  by  the  dis- 
charge which  the  husbfitnd  gives  either  to  her  or  to  those  who  made 
the  endowment. 

If  such  contribution  be  not  claimed  within  ten  years  the  wife  is 
presumed  to  have  made  it ;  saving  the  right  of  proving  the  contrary. 
—Pothier,  Com.,  297, 298, 300 ;  Intr.  tit  10,  Orl,  n.  45 ;  Lebrun,  Com., 
liv.  3,  tit.  2,  sec.  1,  dist.  3,  n.  42;  1  Bourdon,  p.  650 ;  3  Maleville,  239, 
240 :  11  Pand.  Fran9.,  33  et  seq.;  2  Rogron,  C.  C.  p.  1830 ;  C.  N.,  1502. 
[11.  437  to  439.] 

1S^^«  After  the  dissolution  each  consort  has  a  right  to  take 
back,  before  partition,  out  of  the  property  of  the  community,  the 
value  of  the  moveable  property  which  he  brought  into  it  at  the  mar- 
riage or  which  accrued  to  him  after  it,  over  and  above  what  he  bound 
himself  to  bring  into  the  community. — Pothier,  Com.,  319, 325;  3  Male- 
ville, 239,  240 ;  12  Pand.  Fran9.,  36  ;  3  Delvincourt,  43  ;  2  Rogron,  C. 
C,  1830;  C.  N.,  1503.  [11.  439.] 

1890.  [In  the  case  of  the  preceding  article,  the  moveable  pro- 
perty which  accrues  to  either  consort  during  marriage  must  be  estab- 
lished by  an  inventory  or  some  other  equivalent  title. 

As  regards  the  husband,  in  default  of  such  inventory  or  title,  he 
forfeits  his  right  to  take  back  the  moveable  property  which  has  fallen 
to  him  during  the  marriage. 

As  regards  the  wife,  on  the  contrary,  she  or  her  heirs  are,  in 
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in  such  case,  admitted  to  make  proof  either  by  titles  or  by  witnesses, 
or  even  by  common  rumor,  of  the  moveable  property,  thus  accrued  to 
her.]— Pothier,  Com.,  300 ;  8  Maleville,  p.  240  ;  12  Pand.  Fran9.,  39, 
40;  2  Rogron,  C.  C,  1882;  C.  N.,  1504.  [11.  439.] 

DECISION : — ^Where  goods  are  seiied  by  a  creditor  of  the  husband,  and  the 
wife,  whose  marriage  oontract  excludes  community  opposes  the  seizure,  claiming 
the  goods  as  her  property,  verbal  evidence  is  admitted  with  reference  to 
goods  received  by  the  wife  since  the  marriage. — CasatiLt,  S .•^L' Hopital  O^n&cU 
98  Oingroi,  10  Q.  L.  R,  p.  230. 

§  2.  Of  the  cause  of  mobilisation. 

1800*  The  clause  of  mobilization  is  that  by  which  the  consorts, 
or  either  of  them,  bring  into  the  community  the  whole  or  a  portion 
of  their  immoveables,  whether  present  or  future. — Renusson,  Propres, 
c.  6,  sec.  1,  3,  8 ;  Pothier,  Com.,  308  ;  Intr.  tit.  10,  Orl,  n.  53,  56  ; 
0.  N.,  1505.  [XL  439.] 

DECISIONS: — 1.  That  the  stipulation  of  {tmeublissement  in  a  oontract  of 
marriage  excludes  the  customary  or  legal  dower.--SuPBBioB  Court  (Judge's  name 
not  given.) — Toussaini  vs  Lehlanc,  1  L.  C.  R.,  p.  25. 

2.  The  donation  by  an  ascendant  of  one  of  the  ooivjoints,  in  a  marriage 
contract,  of  an  immoveable  destined  to  enter  into  the  community  is  an  ameublis- 
sement  within  the  meaning  of  the  law. — Such  ameublissement  has  no  effect 
except  as  regards  the  community  and  between  the  consorts  themselves. — ^The 
Immoveable  preserves  its  quality  of  propre  up  to  the  time  of  the  portage. — ^The 
other  conjoint  being  dead  and  the  child  bom  of  the  marriage  having  died  with, 
out  issue  and  before  jporto^^,  the  ameuhlUsement  has  no  longer  any  effect  and  the 
collateral  heirs  of  the  coi^int  in  whose  favor  it  was  stipulated  can  claim  no  rights 
on  such  immoveable. — Q.  £. — CharUbois  <k  Headley,  2  L.  C.  R.,  p.  213. 

3.  The  ameublissement  g^iral  stipulated  by  the  father  and  mother  of  their 
minor  daughter  in  a  contract  of  marriage  is  valid. — ^Every  thing  inherited  by  the 
wife  from  her  father  and  mother  and  all  by  them  given  to  be  conquU  of  the 
community,  is  entirely  subject  to  the  disposal  of  the  husband,  who  may  legally 
sell  or  hypothecate  it — Upon  dissolution  of  the  community  and  in  virtue  of  the 
covenant  of  reprise  dapportj  the  wife  is  not  entitled  to  claim  that  which  she  has 
got  from  her  father  and  mother  by  inheritance  or  gift,  except  subject  to  the 
mortgages  which  the  husband  may  have  created  thereon  as  the  head  of  the 
community — Bbrthblot,  l.^^avidvs  Oagnon,  14  L.  C.  R.,  p.  110. 

1801«  Mobilization  is  either  general  or  special. 

It  is  general  when  the  consorts  declare  their  intention  of  being 
in  community  as  to  all  their  property,  or  that  all  successions  falling 
to  them  shall  belong  to  the  community. 

It  is  particular  when  they  have  only  undertaken  to  bring  into 
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the  community  some  determinate  immoveables, — Pothier,  Com.,  304, 
305  ;  Intr.  tit.  10,  Orl,  nn.  52,  53.    [II.  439.] 

DECISION  : — A  oonvenant  in  a  marriage  contract  that  "  the  parties  take  one 
<<  another  with  the  property  and  rights  to  each  of  them  respectively  belonging  and 
"  such  as  may  hereafter  accrue  of  what  nature  soever,  which  said  property,  mo- 
«  veable  or  immoveable,  shall  enter  into  the  community  "  is  a  covenant  of  om^u- 
hlissemeni  of  all  the  property  belonging  to  the  parties,  notwithstanding  a  sub- 
sequent clause  of  rSalisaiionf  and  consequently  the  customary  dower  cannot  be 
claimed  out  of  the  husband's  propres — C.  R — Moreau  vs  Matthewsj  4  L.  C.  B.,  p. 
436. 

1892«  Mobilization  may  be  either  determinate  or  indeterminate. 

It  is  determinate,  when  the  consort  declares  that  he  brings  as 
moveable  into  the  community,  a  certain  immoveable,  either  wholly  or 
to  the  extent  of  a  certain  sum.  It  is  indeterminate  when  the  consort 
simply  declares  that  he  brings  into  the  commimity  his  immoveables 
to  the  extent  of  a  certain  sum. — Pothier,  Com.,  305  ;  Irvtr.  tit  10,  OrL, 
nn.  53,  55 ;  Lebrun,  Com.,  liv.  1,  c.  5,  dist.  2,  n.  7 ;  C.  N.,  1506. 
[H.  439.] 

1898*  The  effect  of  determinate  mobilization  is  to  convert  the 
immoveable  or  immoveables  affected  by  it  into  community  property, 
as  moveables  themselves  would  be. 

When  the  immoveable  or  immoveables  of  the  wife  are  contributed 
as  moveable  in  whole,  the  husband  may  dispose  of  them  as  of  the 
other  effects  of  the  community  and  alienate  them  entirely. 

If  the  immoveable  be  contributed  as  moveable  only  to  the 
extent  of  a  certain  sum,  the  husband  cannot  alienate  it  without  the 
consent  of  his  wife ;  he  may  however  hypothecate  it  without  such 
consent,  but  only  to  the  extent  of  the  portion  so  contributed. — ^Lebnm, 
Com.,  liv.  1,  c.  5,  dist.  7;  Pothier,  Com.,  307,  309,  311  ;  Irdr,  tit,  10, 
Orl,  nn.  53,  55 ;  11  Pand.  Fran?.,  44-5 ;  C.  N.,  1507.     [II.  439.] 

DECISIONS  : — I.  Le  mari  survivant  ne  pent  pas  hypothSquer,  durant  la  con- 
tinuation de  sa  Gommunaut^  qui  n*est  pas  demandee  par  les  enfants  mineurs, 
leur  part  aff^rente  dans  mi  immeuble  ameubli  par  son  contrat  de  mariage,  vu 
que  oette  part  devieot  propre  naissant  des  enfants  qui  y  succddent. — Q.  B. — 
Parent  &  Lalandej  15  L.  C.  J.,  p.  37. 

2.  A  propre  ameubli  of  the  wife  may,  during  the  community,  be  effectually 
hypothecated  by  the  husband,  and  the  wife,  eyen  if shehsYe the elau9ederq>rtse9 
in  her  favour  and  although  she  may  renounce  the  community,  cannot  defeat  such 

mortgage 4  married  woman  can  legally  renounce  in  fa70ur  of  a  creditor  ot  her 

husband,  her  hypothecary  rights  on  the  property  of  her  husband  and  of  the 
community  ;  and  this  notwithstanding  the  provision  of  the  Registry  Ordinance 
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declaring  that  <'  no  married  woman  shall  become  security,  or  incur  any  liability, 
'*  other  than  as  commune  en  biens  with  her  husband,  for  debts  or  obligations 
*'  entered  into  by  her  husband  before  their  marriage  or  which  may  be  entered 
-  '*  into  by  her  husband  during  their  marriage." — ^Privt  Coukoil. — Hamel  vs  Paneif 
2  App.  Caa.  p.l2I,  3  Q.  L.  R,  p.  173. 

1804*  Indeterminate  mobilisation  does  not  confer  upon  the 
community  the  ownership  of  the  immoveables  affected  by  it,  its  effect 
is  merely  to  oblige  the  consort  who  has  undertaken  it  to  include  in 
the  mass,  at  the  time  of  the  dissolution,  some  of  his  immoveables  to 
the  extent  of  the  sum  which  he  has  promised. 

The  husband,  without  the  consent  of  his  wife,  cannot  alienate,  in 
whole  or  in  part,  the  immoveables  subjected  to  indeterminate  mobi- 
lization, but  he  may  hypothecate  them  to  the  extent  of  such  mobi- 
lization.— Pothier,  Com.,  313 ;  Intr.  tit,  10  Orl.y  n.  55  ;  3  Maleville, 
242-3  ;  11  Pand.  Franc;;.,  49  ;  3  Delvincourt,  45  ;  2  Rogron,  C.  C,  pp. 
1834  et  seq. ;  C.  N.,  1508.     [II.  441.] 

DECISIONS  : — 1.  In  the  case  of  a  marriage  contract  with  a  covenant  of 
am^uhlisiement  said  &  clsiuse  ofrMisation^  in  the  event  of  renunciation  of  the 
community  by  the  wife^  the  widow  86pariede  biens  cannot  claim  by  way  of  reprise 
the  enjoyment  of  the  proceeds  of  the  sale  of  an  immoveable  property  given  by 
the  mother  to  her  adopted  daughter  and  her  husband  during  the  community, 
with  condition  that  such  property  could  not  be  seized,  but  would  serve  to  procure 
aliments.  The  property  given  by  such  donation  does  not  become  &propre  of  the 
wife — ^Q.  B — Jarry  <k  Trust  and  Loan  Cb.,  11  L.  C.  R.,  p.  7. 

2.  Everything  inherited  by  the  wife  from  the  father  and  mother  and  all  by 
them  given  to  be  conquU  of  the  community  is  entirely  subject  to  the  disposal 
of  the  husband  who  may  legally  sell  or  hypothecate  it — ^Upon  dissolution  of  the 
community  and  in  virtue  of  a  covenant  of  reprise  cPapports  the  wife  is  not  entitled 
to  claim  that  which  she  has  got  from  her  &ther  and  mother  by  inheritance  or  gift, 
except  subject  to  the  mortgages  which  the  husband  may  have  created  thereon  as 
the  head  of  the  community. — ^Bbrthblot,  J — David  &  Oagnon^  14  L  C.  R.,  p.  1 10. 

180S.  The  consort  who  has  contributed  an  immoveable  as 
moveable,  heis  a  right,  when  the  partition  takes  place,  to  retain  it, 
on  account  of  his  share,  at  the  price  it  is  then  worth,  and  his  heirs 
have  the  same  right.— Pothier,  Com.,  310,  712  ;  12  Pand.  Fran?.,  52  ; 
3  Maleville,  243  ;  5  Proudhon,  Umfruit,  n.  2664  ;  C.  N.,  1509.  [U.  441.] 

DECISIONS  : — I.  A  married  woman  can  claim  the  value  of  an  immoveable 
property,  sold  upon  the  representatives  of  her  husband,  such  property  having 
been  given  to  her  during  the  community,  notwithstanding  the  clause  of  ameublis- 
sement  be  in  the  contract  of  marriage,  provided  that  there  is  a  stipulation  in  the 
contract  of  marriage  that  the  wife  may  renounce  to  the  community  and  take  back 
whatever  she  brought  to  it,  and  notwithstanding  the  contract  of  marriage,  exe- 
cuted previously  to  the  coming  into  force  of  the  Act  4  Vict.,  cap.  30,  was  never 
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registered,  the  claim  of  the  wife  in  such  case,  being  rather  in  the  nature  of  a 
right  of  property  than  in  the  nature  of  an  hypothecary  right — C.  R — Labreeque 
V8  Boucher,  1  L.  C.  R.,  p.  47. 

2.  The  donation  by  an  ascendant  of  one  of  the  coi^joints,  in  a  marriage  contract, 
of  an  immoveable,  destined  to  enter  into  the  community,  is  an  ameuhlUsemeni 
within  the  meaning  of  the  law. — Such  am^hlUsement  has  no  effect  except  as 
regards  the  community  and  between  the  conjoints  themselves.  The  immoveable 
preserves  its  quality  of  propre  up  to  the  time  of  the  partage.  The  other  conjoint 
being  dead  and  the  child  bom  of  the  marriage  afterwards  dying  without  issue  and 
before  partage,  the  ameublissement  has  no  longer  any  effect  and  the  collateral 
heirs  of  the  conjoint  in  whose  &vor  it  was  stipulated,  can  claim  no  rights  in  such 
immoveable — Q.  B.-~Charlebois  &  HeacUey,  2  L.  C.  R.,  p.  213. 

3.  It  is  not  necessary  to  register  contracts  of  marriage  to  preserve  rights  of 
ownership  thereby  secured  and  children,  representing  their  mother,  may 
claim,  by  right  of  community,  the  value  of  one  half  of  an  immoveable,  propre 
ameubli,  which  they  have  idlowed  to  be  sold — C.  K. — N<ideau  vs  Dumon,  2  L.  C. 
R.,  p.  196. 


§  3.  Of  the  clause  of  separation  of  debts, 

1896«  The  clause  by  which  the  consorts  stipulate  that  they 
will  separately  pay  their  personal  debts,  obliges  them  to  account  to 
each  other  respectively,  at  the  time  of  the  dissolution  of  the  commu- 
nity, for  such  debts  as  are  established  to  have  been  paid  by  the  com- 
munity in  discharge  of  the  consort  who  was  liable  for  them. 

This  obligation  is  the  same,  whether  an  inventory  has  been  made 
or  not ;  but  if  the  moveable  property  brought  in  by  the  consorts  have 
not  been  determined  by  an  inventory  or  an  authentic  statement  ante- 
rior to  the  marriage,  the  creditors  of  either  consort  without  regard  to 
any  distinctions  that  may  be  claimed,  have  a  right  to  be  paid  out  of 
such  property,  as  well  as  out  of  all  the  other  property  of  the  com- 
munity. The  creditors  have  the  same  right  with  regard  to  such 
moveable  property  as  may  have  fallen  to  the  consorts  during  the 
community  ,  if  likewise  it  have  not  been  determined  by  an  inventory 
or  authentic  statement. — Paris,  222  ;  Orl&ns,  212  ;  Lebrun,  Com.^  liv. 
2,  c.  3,  sec  4  ;  Renusson,  Com,,  part.  1,  c.  11  ;  Pothier,  Com,,  351,  353, 
361,363,370,  371,  615;  Cout,  dVrl,,  art.  212;  3  MaleviUe,  244 ;  12 
Pand.  Frani;.  53  et  seq. ;  3  Delvincourt,  46  ;  C.  N.,  1510.  [IL  441.] 

DECISION  :  La  clause  de  separation  de  dettes  stipul^e  entre  conjoints  qui 
sont  communs  en  biens  par  leur  contrat  de  manage,  n'est  d'aucun  effet  vis-i-fis 
des  cr6ancierH  de  la  femme,  si  cette  clause  n'est  pas  suiyie  d*un  inyentaire  des 
biens  que  la  femme  po)s6dait  au  jour  du  manage. — ^Bkrthblot,  J.^— JfeBaon  vt 
Debar tzch,  5  L.  0.  J.,  p.  150. 
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1897*  When  either  of  the  consorts  brings  into  the  community 
a  certain  sum  or  a  determinate  object,  such  a  contribution  implies  a 
tacit  agreement  that  it  is  not  encumbered  with  debts  anterior  to  the 
marriage,  and  he  must  account  to  the  other  for  all  such  incumbrances 
as  lessen  its  vaJue. — Pothier,  Cotyi,,  352;  Int  tit.  10,  Orl.,  n.  65;  3 
Maleville,  246 ;  12  Pand.  Fran9.,  61 ;  3  Delvincourt,  45 ;  C.  N.,  1511. 
[n.  441.] 

1809.  The  clause  of  separation  of  debts  does  not  prevent  inter- 
est and  arrears  which  have  accrued  since  the  marriage  from  being 
chargeable  to  the  community. — Lebrun,  Com.,  liv.  2,c.  3,  sec.  4,  n.  10; 
Pothier,  Com,,  360,  375  ;  3  Maleville,  246,  247  ;  12  Pand.  Fran9.,  62  ; 
C.  N.,  1512.  [II.  441.] 

1890*  When  the  community  is  sued  for  the  debts  of  one  of  the 
consorts,  who  is  declared  by  the  contract  to  be  free  and  clear  from  all 
debts  anterior  to  the  marriage,  the  other  consort  has  a  right  to  an 
indemnity,  to  be  taken  from  the  share  in  the  community  which 
belongs  to  the  indebted  consort,  or  from  his  private  property ;  and  in 
case  of  insufficiency,  such  indemnity  may  be  prosecuted,  by  way  of 
warranty,  against  the  parties  who  made  the  declaration  that  such 
consort  was  free  and  clear. 

This  right  of  warranty  may  even  be  exercised  by  the  husband 
during  the  community,  if  the  debt  have  originated  with  the  wife ; 
saving,  in  such  case,  the  right  of  the  warrantor  to  be  reimbursed  by 
the  wife  or  her  heirs,  after  the  dissolution  of  the  community. — Lebrun, 
CoTYi.,  liv.  2,  c.  3,  sec.  3,  nn.  41,  42 ;  Renusson,  Com,,  part.  1,  c.  2,  n. 
36  ;  Pothier,  Com,,  365,  378  ;  Intr.  tit,  10,  Orl,  nn.  84-5-6  ;  Lacorabe, 
Com.,  part.  2,  sec.  7  ;  3  Maleville,  247  ;  12  Pand.  Fran?.,  64,  72 ;  C.  N., 
1513.     [n.  441.] 

§  4.  Of  the  right  gvven  to  the  wife  of  taking  back  free  a/ad  clear 
what  she  brought  into  the  community,. 

1400*  The  wife  may  stipulate,  that  in  case  of  renunciation  of 
the  community,  she  shall  take  back  the  whole  or  a  part  of  what  she 
brought  into  it  either  before  or  since  the  marriage  ;  but  such  stipula- 
tion cannot  extend  beyond  things  formally  specified,  nor  to  other 
persons  than  those  who  are  designated. 

Thus,  the  right  of  taking  back  the  moveable  property  brought 
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in  by  the  wife  at  the  time  of  the  marriage,  does  not  extend  to  similar 
property  6M5crued  to  her  during  the  marriage. 

Thas,  the  right  given  to  tiie  wife  does  not  extend  to  the  children ; 
and  that  given  to  the  wife  and  to  the  children,  does  not  extend  to  her 
ascendant  or  collateral  heirs. 

In  all  cases,  the  wife  can  only  take  back  her  contributions  after 
deduction  has  been  made  of  such  of  her  private  debts  as  have  been 
paid  out  of  the  community.— Pothier,  06%.,  63,  Com.,  379-391,  393- 
395,  399,  400-1-2,  407-411 ;  ItUt.  tit  10,  OH.,  nn.  68,  70,  71.  75  ;  3 
Maleville,  250  ;  12  Pand.  Fran?.,  73  et  seq. ;  Merlin,  R^p.,  vo.  Benon- 
dation  d  la  com,.,  n.  14 ;  C.  N.,  1514.    [11.  443.] 

DECISION  :  See  case  noted  at  C.  C.  1395,  n.  1.— C.  "BL^Labr^e  V9  FUury, 
1  L.C.  R.,p.47. 

§  5.  Of  conventional  precijyut. 

1401*  The  clause  by  which  the  surviving  consort  is  authorized 
to  pretake,  before  any  partition,  a  certain  sum  or  a  certain  quantity 
of  moveable  effects  in  kind,  does  not  take  effect  in  favor  of  the  sur- 
viving wife  who  does  not  accept  the  community ;  unless  by  the  con- 
tract of  marriage  such  right  is  reserved  to  her,  even  when  she 
renounces. 

Excepting  the  case  of  such  reservation,  preciput  can  only  be 
taken  from  the  mass  to  be  divided,  and  not  from  the  private  property 
of  the  predeceased  consort. — Pothier,  Co7ti.,  413^  440,  441,  442,  447, 
448,  568  ;  Intr.  tit.  10,  Orl,  nn.  77,  79 ;  3  Maleville,  251-2  ;  12  Pand. 
Fran?..  94;  3  Delvincourt,  48,  49 ;  2  Rogron,  C.  C,  p.  1839  ;  Dard.  p. 
356,  note  (a) ;  C.  N.,  1515.     [II.  443.] 

1402*  Preciput  is  not  regarded  as  a  benefit  subject  to  the  for- 
malities of  gifts,  but  as  a  marriage  covenant. — ^D^cl.  25  juin  1727 ; 
Ord.  1731,  art.  21 ;  Pothier,  Com.,  442 ;  12  Pand.  Fran?.,  105 ;  2 
Rogron,  C.  C,  p.  1840 ;  C.  N.,  1516.     [II.  443.] 

1408*  Natural  death  opens  the  right  to  preciput  by  the  sole 
operation  of  law. 

It  does  not  open  by  civil  death,  unless  this  effect  result  from  the 
terms  of  the  contract  of  marriage ;  and  if  there  be  no  stipulation 
concerning  it,  it  remains  suspended  in  the  hands  of  the  representatives 
of  the  person  civilly  dead. —Pothier,  Com.,  443;  Intr.  tit.  10,  OH.,  n. 
78  ;  C.  C,  36,  §  8  ;  3  Maleville,  252  ;  12  Pand.  Fran?.,  106  et  seq. ;  3 
Delvincourt,  p.  48 ;  Contrd,  C.  N.,  1517.    [II  443.] 
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1404*  When  the  community  is  dissolved  during  the  lifetime  of 
the  consorts  in  consequence  of  separation  from  bed  and  board  or  of 
sepcuration  of  property  only,  such  dissolution  does  not,  unless  the  con- 
trary be  stipulated,  open  the  right  to  preciput  in  favor  of  either  of 
the  consorts.  The  right  remains  suspended  until  the  death  of  the 
consort  who  dies  first. 

In  the  interval,  the  sum  or  the  thing  which  constitutes  the  pre- 
ciput remains  provisionally  with  the  husband,  from  whose  succession 
the  wife  may  claim  it,  if  she  have  survived  him. — Pothier,  Com.,  445, 
519  ;  12  Pand.  Fran9.,  108  et  seq. ;  3  Delvincourt,  48  ;  Merlin,  R^p., 
vo.  Prddput  conventionnd,  §  1,  n.  1 ;  2  Rogron,  C.  C,  p.  1841  ;  C.  N., 
1518.     [II.  443.] 

140S*  The  creditors  of  the  community  have  always  a  right  to 
cause  the  effects  comprised  in  the  preciput  to  be  sold ;  saving  the 
recourse  of  the  consort,  conformably  to  article  1401. — 3  Maleville, 
252-3 ;  12  Pand.  Fran?.,  113 ;  3  Delvincourt.  49  ;  C.  N.,  1519.  [II.  445.] 

§  6.  Of  the  clauses  by  whidh  waequal  shares  in  the  coTamunity  are 
assigned  to  the  consorts, 

1406*  The  consorts  may  depart  from  the  equal  division  estab- 
lished by  law,  either  by  giving  to  the  surviving  consort  or  his  heirs, 
only  a  share  in  the  community  less  than  half,  or  by  giving  him  only 
a  fixed  sum  in  lieu  of  all  rights  in  the  community,  or  by  stipulating 
that  the  entire  community,  in  certain  causes,  shall  belong  to  the  sur- 
viving consort,  or  to  one  of  the  consorts  solely. — Pothier,  Cora.,  449, 
450,  460 ;  Intr.  tit.  10,  Orl,  n.  80 ;  S  Maleville,  253  ;  12  Pand.  Fran?., 
114,  115  ;  3  Delvincourt,  49  ;  2  Rogron,  C.  C,  p.  1843  ;  C.  N.,  1520. 
[II.  445.] 

DECISION : — ^Where  it  was  stipulated  by  the  contract  of  marriage  that  the 
wife  at  the  dissolution  should  have  the  furniture  contained  in  a  certain  house 
therein  described  and  during  the  marriage  the  consorts  sold  this  house  with  the 
furniture  contained  therein  and  bought  another  and  refurnished  it,  it  was  held 
that  the  wife  had  no  right  to  the  new  furniture  in  the  absence  of  a  special  agree- 
ment to  that  effect— -Maokay,  J.^Haichette  vs  Cakill,  6  R.  L,  p.  532 — Q.  B — 7 
R.  L.,  p.  513. 

140T.  When  it  is  stipulated  that  the  consort  or  his  heirs  shall 
have  only  a  certain  share  in  the  community,  as  a  third,  a  fourth,  the 
consort  whose  share  is  so  reduced  or  his  heirs  bear  the  debts  of  the 


Digitized  by 


Google 


614  Of  coiumuvit//  of  properti/, — Art.  HOS-HII. 

community  only  in  proportion  to  the  share  they  take  in  the  assets. — 
The  agreement  is  void  if  it  oblige  such  consort  or  his  heirs,  to  bear  a 
greater  share,  or  if  it  exempt  them  from  bearing  a  share  of  the 
debts  equal  to  that  which  they  take  in  the  assets. — Pothier,  Cam., 
449  ;  3  Maleville,  254 ;  12  Pand.  Fran9.,  116  et  seq.  ;  3  Delvincourt, 
50;  C.N,  1521.     [11.445.] 

140S.  When  it  is  stipulated  that  one  of  the  consorts  or  his 
heirs  shall  be  entitled  only  to  a  certain  sum  in  lieu  of  all  rights  of 
community,  the  clause  is  a  definitive  agreement  which  obliges  the 
other  consort  or  his  heirs  to  pay  the  sum  agreed  upon,  whether  the 
community  be  good  or  bad,  or  sufficient  or  not  to  pay  such  sum. — ff 
Arg,  ex  lege  10,  Le  reg.  juris ;  Brodeau  sur  Louet,  M.,  c.  4 ;  D'Ar- 
gentr6  sur  art.  22,  Bretagne,  glose  4  :  Pothier,  Com.,  450-452  ;  Intr. 
tit  10,  Orl.,  n.  80 ;  Merlin,  vo.  Com.,  §  4,  p.  7  ;  Bourjon,  Com.,  p.  513; 
3  Maleville,  254  ;  2  Rogron,  C.  C.  p.  1844 ;  C.  N.,  1522.    [U.  445.] 

DECISION  : — ^Par  suite  de  la  stipulation  d'une  hypoth^ue  sp^ciale  jusqu'i 
concurreDce  d'une  somme  fixe  et  cortaine,  consentie  par  le  man  et  son  6pou8e 
pour  &ea  droits  mentionnes  dans  leur  contrat  de  mariage  qui  a  6t^  enregistr§ ; 
elle  ne  peut  r^olamer  hypothecairement  au-del&  de  telle  somme  ainsi  stipul^e. — 
Smith,  J. — Demera  vs  LarocquCf  8  L.  C.  J.,  p.  178. 

1400*  If  the  clause  establishes  this  definitive  agreement  with 
regard  to  the  heirs  only  of  one  of  the  consorts,  such  consort,  if  he  sur- 
vive, has  a  right  to  the  legal  partition  by  halves. — Pothier,  Com., 
453;  3  Maleville,  254 ;  3  Delvincourt,  50;  12  Pand.  Fran?.,  119  et 
secj. ;  2  Rogron,  C.  C,  p.  1844  ;  C.  N.,  1523.     [II.  445.] 

1410*  The  husband  or  his  heirs  who,  in  virtue  of  the  clause 
mentioned  in  article  1406,  retain  the  whole  of  the  community,  are 
obliged  to  pay  all  its  debts.  The  creditors  in  such  case  have  no  action 
against  the  wife  or  against  her  heirs. 

If  it  be  the  wife  surviving  who,  in  consideration  of  a  stipulated 
sum,  has  the  right  of  retaining  the  whole  of  the  community  against 
the  heirs  of  the  husband,  she  has  the  option  of  either  paying  such 
sum  and  remaining  liable  for  all  the  debts,  or  of  renouncing  the  com- 
munity and  abandoning  to  the  heirs  of  the  husband  both  the  pro- 
perty and  the  debts. — Pothier,  Com.,  55,  57,  58,  60 ;  Intr.  tit  10, 
Orlians,  n.  82  ;  3  Delvincourt,  50 ;  3  Maleville.  255  ;  12  Pand.  Fran<;., 
119-127  ;  2  Rogron,  C.  C,  p.  1844  ;  C.  N.,  1524.     [II.  445.] 

1411*  When  the  consorts  stipulate  that  the  whole  of  the  com- 
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munity  shall  belong  to  the  survivor,  or  to  one  of  them  only,  the  heirs 
of  the  other  have  a  right  to  take  back  what  had  been  brought  into 
the  community  by  the  person  they  represent. 

Such  a  stipulation  is  but  a  simple  marriage  covenant,  and  is  not 
subject  to  the  rules  and  formalities  applicable  to  gifts. — 8  Maleville. 
256 ;  12  Pand.  Fran?.,  128-131 ;  2  Rogron,  C.  C,  pp.  1845-1847 ;  C.  N., 
1525.     [II.  445  to  447.J 

§  7.  Of  community  by  general  title, 

1412*  The  consorts  may  establish  by  their  contract  of  marriage 
a  general  community  of  their  property  both  moveable  and  immo- 
veable, present  and  future,  or  of  all  their  present  property  only,  or  of 
their  future  property  only.— Jf  L.  3,  L.  7,  Pro  socio ;  3  Maleville,  256  ; 
12  Pand.  Fraud.,  132-139  ;  2  Rogron,  p.  1848 ;  C.  N.,  1626.    [H.  447.] 

Provifdons  common  to  the  articles  of  this  section. 

1418*  The  above  articles  do  not  confine  to  their  precise  provi- 
sions the  stipulations  of  which  conventional  community  is  susceptible. 

The  consorts  may  make  any  other  covenants,  as  mentioned  in 
articles  1257  and  1384.— 12  Pand.  Fran?.,  140-1 ;  Merlin,  R^p.,  vo. 
Noces,  (Secondes),  §  7,  art.  2,  n.  4 ;  C.  N.,  1527.     [II.  447.] 

1414*  Conventional  community  remains  subject  to  the  rules  of 
legal  community  in  all  cases  where  they  have  not  been  implicitly  or 
explicitly  departed  from  by  the  contract. — 5  Toullier,  p.  817  ;  12 
Pand.  Fran?.,  141 ;  3  Delvincourt,  9,  40  ;  C.  N.,  1528.     [11.  447.] 

§  8.  Of  covenants  excluding  community. 

141S*  When  the  consorts  stipulate  that  there  shall  be  no  com- 
munity, or  that  they  shall  be  separate  as  to  property  the  effects  of 
such  stipulations  are  as  follows  : — Pothier,  Com.,  461,  464  ;  Intr.  tit. 
10,  Orl,  n.  83  ;  3  Maleville,  258 ;  12  Pand.  Fran?..  142-3 ;  3  Delvin- 
court, 51 ;  C.  N.,  1529.     [II.  447.] 

1.  Of  the  clause  simply  excluding  community. 

1410*  The  clause  which  declares  that  the  consorts  marry  with- 
out community  does  not  give  the  wife  the  right  to  administer  her 
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property,  nor  to  receive  the  fruits  thereof ;  these  are  deemed  to  be 
contributed  by  her  to  her  husband  to  enable  him  to  bear  the  charges 
of  marriage. — Renusson,  Com,y  part.  1,  c.  4,  n.  6  ;  Pothier,  Com.,  461, 
462  ;  Intr.  tit  10,  Orl,  n.  83  ;  Pivlss.  du  mari,  87 ;  3  Malevilie,  257, 
258,  259  ;  12  Pand.  Frang.,  144  et  seq. ;  3  Delvincourt,  52  ;  2  Rogron, 
C.  C,  p.  1849  ;  C.  N.,  1530.     [II.  447.] 

DECISIONS : — 1.  A  stipulation  of  exclusion  of  community  in  a  marriage  contract 
does  not  give  a  wife  the  same  rights  as  a  separation  de  biens  contractu$lle  and  an 
opposition  ajin  de  disiraire  made  by  a  woman  under  such  circumstances  cannot 
have  the  effect  of  preventing  the  sale  of  her  moveable  effects  seised  for  a  debt 
contracted  by  the  husband  during  the  marriage. — Stuart,  J. —  V^zina  vi  Denisy  14 
L.C.  R.,  p.4l5. 

2.  Lorsque,  dans  un  contrat  de  mariage,  il  y  a  stipulation  qu'il  n'y  aura  pat 
de  communaut^  de  biens,  que  la  femme  aura  la  libre  administration  de  ses  biens, 
et  que  le  mari  sera  seul  tenu  &  la  pension  et  habillement  de  sa  femme  et  des 
frais  de  leur  famille,  la  feomie  pent,  aprds  le  d^cds  de  son  mari,  r^lamer  d'un 
tiers  d^tenteur  cinq  ann^es  et  Tannic  courante  d'arrSrages  de  rente  annuelle 
et  viagdre  k  elle  dus  sur  un  immeuble  acquis  par  le  mari  pendant  le  manage, 
quoiqu'elle  n'ait  jamais  rien  exige  de  sa  rente  de  son  d^funt  mari. — Q.  B  — FUion 
&  OuSnettCy  7  R.  L.,  p.  438. 

3.  Que  dans  le  cas  d*exclusiondecommunaut^,]e  mari  n'a  que  Pusufruit  defl 
biens-meubles  de  sa  femme  4  qui  reste  la  propri6t6  de  tons  ceux  qui  ne  sont  pas 
fongibles ;  qu'en  consequence,  le  mari  ne  pent  les  aligner,  ni  les  cr^anciers  du 

mari  les  saisir Que  sous  le  regime  d*exclusion  de  communaut6,  la  preuve  testi- 

moniale  est  admise  relativement  aux  meubles  acquis  par  la  femme  depuis  le 
mariage. — ^Casault,  J Hopital  Oin&al  va  Oingras,  10  Q.  L.  R.,  p.  230. 

1417*  The  husband  retains  the  administration  of  the  moveable 
and  immoveable  property  of  his  wife,  and  as  a  consequence  the  right 
to  receive  all  the  moveable  property  she  brings  with  her,  or  which 
accrues  to  her  during  the  marriage ;  saving  the  restitution  he  is  bound 
to  make  after  its  dissolution,  or  after  a  separation  of  property  judi- 
cially pronounced. — Pothier,  Com.,  463,  Puis  du  ma/ri,  97;  12  Pand. 
Fran9.,  147  ;  3  Delvincourt,  52;  C.  N.,  1531.  [II.  447.] 

1419*  If  amongst  the  moveable  property  brought  by  the  wife 
or  which  accrues  to  her  during  marriage,  there  be  things  which  can- 
not be  used  without  being  consumed,  an  appreciatory  statement  most 
be  joined  to  the  contract  of  marriage,  or  €tn  inventory  must  be  made 
of  them  at  the  time  when  they  so  accrue  to  her,  and  the  husband  is 
bound  to  give  back  their  value  according  to  the  valuation— -jf  L.  42, 
Dejure  dotium;  12  Toullier,  pp.  553  et  seq.;  3  Malleville,  259;  12 
Pand.  Fran9.,  147.;  3  Delvincourt,  52  ;  2  Rogron,  C.  C,  p.  1850  ;  C.  N., 
1532.  [II.  447.] 
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1411I*  The  husband,  with  regard  to  such  property,  has  all  the 
rights  and  is  subject  to  all  the  obligations  of  a  usufructuary.— jf  L. 
13,  L.  15,  L.  16,  be  impcnsis  in  res  dot ;  L.  28,  §  1,  De  donat  inter 
vir.\  3  Maleville,  260;  12  PanA  Fran?.,  148;  3  Delvincourt,  52; 
12  Toullier,  pp.  553  et  seq.;  2  Rogron,  C.  C.  p.  1851  ;  C.  N.,  1533.  [XL 
449.] 

1430*  The  clause  which  declares  that  the  consorts  marry  without 
community,  does  not  prevent  its  being  agreed  that  the  wife,  for  her 
support  and  personal  wants,  shall  receive  her  revenues  in  whole  or  in 
part,  upon  her  own  acquittances. — Bourjon,  Com.,  part.  1,  c.  2,  s.  1, 
dist.  1,  n.  2 ;  Pothier,  Com.,  n.  466  ;  3  Maleville,  260 ;  12  Pand.  Franc, 
149  et  seq. ;  C.  N.,  1534.  [II.  449.] 

1421«  The  immoveables  of  the  wife  which  are  excluded  from 
the  community  in  the  cases  of  the  preceding  articles  are  not  inalien- 
able. 

Nevertheless  they  cannot  be  alienated  without  the  consent  of 
the  husband,  or,  upon  his  refusal,  without  judicial  authorization. — 
3  Maleville.  260  ;  12  Pand.  Fran?.,  150-1  ;  3  Delvincourt,  52  ;  2  Ro- 
gron, C.  C,  p.  1851  ;  C.  N.,  1535 ;  [11.  449.] 

DECISION : — ^Que  la  femme  marine  sous  le  regime  d'ezoluBion  de  oommu- 
naut6y  peat  emprunter,  avec  l^autorisation  de  son  marl,  et  que  robligation  qu'elle 
oontraote  pour  le  capital  et  les  int^r^ts  n'est  pas  prohibSe  par  Particle  1301  du 
Code  Civil. — ^Q.  B. — Ross  d:  Sociiti  de  Chnstruetion  Permanenie  de  Quibee,  12  R. 
L.,p.  130. 

II.  Of  the  clause  of  separation  of  property. 

1423*  When  the  consorts  have  stipulated  by  their  contract  of 
marriage  that  they  shall  be  separate  as  to  property,  the  wife  retains 
the  entire  administration  of  her  property  moveable  and  immoveable 
and  the  free  enjoyment  of  her  revenues. — Lebrun,  Com,,  liv.  3,  c.  2, 
sec  1,  dist  2,  n.  30  ;  Bourjon,  liv.  1,  part.  4,  c.  4,  sea  4,  art.  15^  16  ; 
Pothier,  Com.,  464,  465,  Puiss.  du  m/iri,  15,  98  ;  3  Maleville,  260-1  ; 
12  Pand.  Fran?.,  152-3  ;  3  Delvincourt,  53  ;  2  Rogron,  C.  C,  p.  1852 ; 
C.  N.,  1536.  [11.  449.] 

DECISIONS  :— !•  II  n*est  pas  n^cessaire  que  le  contrat  de  mariage  soit  enre- 
gi8tr6  pour  autoriser  la  femme  86par6e  de  biens  &  jouir,  k  part  des  biens  meubles 
qui  lui  appartiennent. — ^Maoeat,  J. — McDonald  vs  Harwood^  4  R.  L.,  p.  284. 

2.  Pour  6tablir  la  separation  de  biens  contractuelle,  la  femme  doit  stipuler 
en  aa  foveur  par  son  contrat  de  mariage  la  gestion  et  administration  de  ses  biens. 
— C.  It— ?rt7«on  V8  Pariseau,  1  L.  C.  J.,  p.  164. 
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1438*  Each  of  the  consorts  contributes  to  the  expenses  of  mar- 
riage according  to  the  covenants  contained  in  their  contract,  and  if 
there  be  none,  and  the  parties  cannot  come  to  an  understanding  upon 
the  subject,  the  court  determines  the  contributory  portion  of  each 
consort  according  to  their  respective  means  and  circumstances. — ^Po- 
thier,  Com,,  464  ;  12  Pand.  Fran?.,  158-9  ;  3  Delvincourt,  58  ;  C.  N., 
1537.  [II.  449.] 

DECISIONS  : — I.  Where  groceries  were  bought  by  a  husband  separated  as  to 
property  from  his  wife,  a  joint  and  several  judgment  will  be  rendered  against  hus- 
band and  wife  on  proof  that  the  goods  were  consumed  in  the  common  domicile, 
such  goods  being  necessaries. — Monk,  J. — Si  Amand  vs  Bourrette,  13  L.  C.  R.,  p. 
238. 

2.  A  promissory  note  made  by  a  wife,  separated  as  to  property  from  her 
husband  in  favor  of  her  husband,  and  endorsed  by  him,  for  groceries  and  other 
necessaries  of  family  use  purchased  by  her,  is  valid — Badolgt,  J. — Cholei  vs  Du- 
pUssis,  6  L.  C.  J.,  p.  81. 

3.  Un  mari  etunefemme  separ^  de  biens  eont  conjointement  et  solidaire- 
ment  tenus  au  paiement  de  choses  n6cessaires  k  la  vie,  bien  qu'elles  aient  M 
achet6es  pendant  la  communaut6.— Smith,  J. — PaquetU  vs  Limoges^  7  L.  C.  J.^ 
p.  30. 

4.  A  married  woman  is  not  liable  for  the  price  of  goods,  not  being  necessaries 
of  life,  bought  by  her  without  the  authorization  of  her  husband. — Q.  B. — Danziger 
Jt  Riichiey  8  L.  C.  J.,  p.  103. 

5.  A  wife  separated  as  to  property  from  her  husband  is  not  liable  for  but- 
cher's meat  purchased  by  her  and  consumed  by  herself  and  family. — Bbrthblot, 
J Rousson  vs  Gauvin,  13  L.  C.  J.,  p.  82. 

6.  La  femme  s^par6e  de  biens  est  tenueau  paiement  des  articles  n^ceesaires 
et  indispensables  k  Pexistence  et  k  Tentretieo  de  de  sa  famille,  et  qui  lui  ont  M 
foumis  k  sa  demande. — C.  R. — Robert  vs  Romberty  14  L.  C.  J.,  p.  162. 

7.  A  wife  s6par6e  de  biens,  is  liable  not  only  for  the  groceries  used  by  the 
family,  but  {semble)  for  small  sums  lent  to  the  husband,  and  expended  by  him  by 
marketing  for  the  family.  Further  she  is  liable  for  spirituous  liquors  used  in  the 
house  for  entertaining  frionds,  as  well  as  for  wine  and  porter ;  but  she  is  not 
liable  for  a  sum  loaned  to  her  husband,  not  used  by  him  for  subsistence. — Exdolbt, 
J. — Elliott  vs  Grenier,  1  L.C.  L.  J.,  p.  91. 

8.  Une  femme  s6par6e  de  biens  d'avec  son  mari,  n'est  pas  responsable  du 
prix  de  la  viande  achet^e  chez  un  boucher,  pour  eon  usage  et  celui  de  sa  famille. 
Bbrthblot,  J. — Rousson  vs  Gauvin,  1  R.  L.,  p.  86. 

9.  Un  marchand  6picier  qui  a  vendu  des  effets  de  groceries  k  une  personne 
insolvable,  pour  Tusage  de  sa  famille,  pent  en  poursuivre  le  recouvrement  contre 
la  femme  s^par^e  de  biens. — ^Maokay.  J. — Courcelles  vs  Dubois,  4  R.  L.,  p.  284. 

10.  The  wife  s^arie  de  biens  will  be  held  jointly  and  severally  liable  with 
her  husband  for  the  price  of  goods  obtained  by  her,  notwithstanding  that  the 
same  were  charged  to  the  husband  and  his  note  taken  in  settlement ;  such  goods 
being  necessaries. — ^Tessier,  J. — L^ger  vs  Lang,  1  Q.  L.  R.,  p  223. 

11.  La  femme  s€parie  de  biens  n'est  pas  responsable  solidairement  avec  son 
mari,  d*aucune  partie  du  prix  d'effets  achet^s  d'un  Spicier,  bien  que  n^essaires  d 
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la  vUt  si  oes  eflfets  n'ont  pas  6te  achet^s  par  elle-m§me,  eo'son  propre  nom  et  s'ils 
sont  port^s  au  nom  seul  da  mari,  dans  les  livres  du  marohand. — Dorion,  J. — 
Larose  vs  Michaud,  21  L.  C.  J.,  p.  167. 

12.  A  wife^s  property  will  not  be  made  liable  for  necessaries  supplied  for  the 
family  without  proof  of  the  insolvency  of  her  husband.  Semble  : — ^That  such 
liability  should  not  be  declared  on  an  opposition  by  the  wife  to  a  seizure  of  her 
moveables  in  execution  of  a  judgment  against  her  husband. — ^Torbanob,  J. — La- 
framboise  vs  Lajoie,  2  L.  C.  J.,  p.  233. 

13.  If  the  husband  is  without  means,  the  creditors  may  claim  from  the  wife 
payment  of  household  debts  for  necessaries  supplied  after  the  husband's  insol- 
vency.— ^ToBRANOB,  J. — Mc  Gibbon  vs  Morse,  21  L.  C.  J.,  p.  311. 

14.  A  wife  separated  as  to  property  is  not  liable  for  the  value  of  necessaries 
supplied  to  the  family,  where  credit  U  given  to  the  husband  and  the  goods  are 
charged  to  him  in  the  books  of  the  creditor. — Q.  B.  ^ffudon  <fe  Marceau,  1  I...  N.| 
p.  603,  23  L.  C.  J.,  p.  45. 

15.  Where  goods  sold  and  delivered  are  charged  by  the  seller  to  the  husband 
and  credit  is  given  to  him,  his  wife,  separated  as  to  property,  will  not  be  held 
liable.  It  must  be  clearly  proved  that  the  wife  in  her  own  name  bought  and  obtained 
credit  in  order  to  make  her  liable. — Q.  B. — Paquette  dt  Ouertin,  2  L.  N.,  p.  211. 

16.  La  femme  q*)i  a  stipule  dans  un  contrat  demariage  qu'elle  ne  contribue- 
rait  pas  aux  charges  du  mariage,  sera  cependant  condamn6e  k  payer  des  effets  de 
groceries  achet^s  par  elle-mSme  pour  la  famille,  et  lorsquUl  est  prouv6  qu'elle  a 
souvent  promis  payer  le  prix  de  ces  groceries.  Une  femme  s6paree  de  biens  n'a 
pas  besoin  de  I'autorisation  de  son  mari  pour  acheter  des  provisions  pour  la  fa- 
mille.— C.  R. — Oarrigan  vs  Oarrigan,  9  R.  L.,  p.  510. 

17.  The  plaintiff  sued  for  the  price  of  bread  supplied  to  defendant,  siparie 
de  biens.  It  was  admitted  that  the  bread  was  delivered  to  the  female  defendant 
at  her  domicile,  to  wit,  the  joint  domicile  of  the  defendants ;  that  the  price  was 
reasonable )  that  the  bread  was  consumed  by  the  defendants  and  their  childreA  j 
that  the  male  defendant  was  insolvent  and  unable  to  provide  his  wife  and  child- 
ren with  the  necessaries  of  life.  Action  was  dismissed  on  the  ground  that 
credit  had  been  given  to  the  husband. — Caron,  J. — Bachlaw  vs  Cooper,  3  L.  N., 
p.  128. 

18.  A  wife  sSparie  de  biens,  is  not  liable  for  the  price  of  necessaries  pur- 
chased for  the  family  of  her  husband  and  herself  and  charged  by  the  seller  to  the 
husband,  and  especially  when  the  husband  has  given  a  note  for  the  price  of  such 
necessaries  and  the  wife  is  sued  as  endorser  pour  aval. — Q.  B. — Bruneau  ds 
Barnes,  25  L.  C.  J.,  p.  245,  3  L.  N.,  p.  300. 

19.  The  wife  paid  for  necessaries  for  her  children,  the  plaintiff  being  a 
butcher  and  f*s  her  husband  is  admittedley  insolvent,  the  reason  of  C.  C.  1317 
applies  which  says  that  she  must  bear  the  expense  alone. — ^C.  R. — B€nard  vs 
Bruneau,  5  L.  N.,  p.  112. 

20.  The  wife,  sous  puissance  du  mari  et  siparSe  de  biens,  buying  necessaries 
for  the  family,  is  presumed  to  act  on  behalf  of  the  husband,  the  head  of  the 
family,  and  unless  such  presumption  be  rebutted  in  some  way,  as,  for  example, 
by  evidence  showing  that  the  husband  is  insolvent  and  that  the  duty  of  providing 
for  the  family  devolves  exclusively  on  the  wife  she  will  not  be  held  liable  for  the 
costs  of  such  necessaries — ^C.  R — Brown  vs  Ouy,  5  L.  N.,  p.  1 1 1. — Maokay,  J..— 4 
L.  N.,  p.  264. 
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21.  Que  le  mari  est  tenu  de  la  dette  contract^e  pour  les  services  du  mMeoin 

rendus  k  sa  femme,  m^rne  lorsqu'ils  sont  s6par6s  de  biens.— Johnson,  J. jyOr- 

^ofinens  t?«  ChrUtin^  7  L.  N.,  p.  338. 

22.  Que  la  femme  s6paree  de  biens  n'est  pas  tenue  pour  les  foumitures 
avano^es  au  mari  pendant  le  manage  pour  sa  £unille.— Q.  B. — Ltfavore  de  Ouy,  3 
Q.  B.  R.,  p.  255. 

23.  A  wife  s^arie  de  biens,  who  purchases  necessaries  for  the  fieunily  of  her 
husband  and  herself,  but  not  m  her  own  name,  and  which  purchases  are  charged 
by  the  seller  to  the  husband,  is  not  liable  to  the  seller  for  the  price  of  such 
necessaries.  A  wife  commune  en  biensj  who  purchases  necessaries  for  the  fiunily 
of  her  husband  and  herself,  only  binds  the  community  and  in  no  way  binds  her- 
self personally,  unless  she  afterwards  accepts  the  community  and  then  only  to 
the  extent  of  one  half,  or,  where  there  is  an  inventory,  to  the  extent  she  may 
have  profited  by  the  community — Q.  B — ffudon  dt  Marceau,  23  L.  C.  J.,  p.  45. 

24.  Que  si  une  femme,  s6par6e  de  biens  d'avec  son  mari,  achdte  des  e£fets 
pour  les  besoins  de  la  famille,  et,  si  ces  effets  sont  charges  au  nom  de  la  femme 
et  4  sa  connaissance  et  sans  protdt  de  sa  part,  et  livr^  au  domicile  conjugal,  le 
vendeur  a  une  reclamation  contre  cette  femme  pour  le  paiement  de  ces  effets. — 
Que  si  cette  femme  a  fait  ses  achats,  connaissant  le  mauvais  6tat  des  afl^res  de 
son  man  et  sans  en  avertir  le  vendeur,  il  y  a  lieu  &  lui  appliquer  les  articles  165 
et  1317  du  Code  Civil,  et  k  la  tenir  responsable  pour  le  paiement  de  ces  effets, 
mSme  8*il  a  6t6  stipul6  au  contrat  de  manage  que  les  6poux  seraient  sSpar^s  de 
biens,  et  que  le  mari  serait  tenu  de  subvenir  4  I'entretien  de  la  famille  et  aux 

besoins  du  manage Q.  B Oriffin  is  Merrillj  15  R.  L.,  p.  55,  M.  L.  R.,  3  Q.  B., 

p.  130.— LoRANGBB,  J.— M.  L  R.,  1  S.  C,  p.  335. 

See  also  cases  noted  at  C.  C.  1301  and  1317. 

1434*  The  wife  cannot  in  any  case,  nor  by  virtue  of  any  stipu- 
lation, alienate  her  immoveables  without  the  special  consent  of  her 
husband,  or,  on  his  refusal,  without  being  judicially  authorized. 

Every  general  authorization  to  alienate  immoveables,  which  is 
given  to  the  wife  either  by  the  contract  of  marriage  or  subsequently, 
is  void. — Paris,  223 ;  1  Soef  vre,  cent.  4,  c.  5  ;  Lapeyr^re,  cent  1,  a  67 ; 
Lebrun,  Com.,  liv.  2,  c.  1,  sec.  4,  n.  8 ;  Pothier,  Com.,  464,  Puiss,  du 
Tnori,  n.  98  ;  3  Maleville,  262-3-4  ;  12  Pand.  Fran?.,  155;  C.  N.  1538. 
[IL  449.] 

142S*  When  the  wife  who  is  separated  as  to  property  has  left 
the  enjoyment  of  her  property  to  her  husband,  the  latter  upon  the 
demand  which  his  wife  may  make,  or  upon  the  dissolution  of  the 
marriage,  is  bound  to  give  up  only  the  fruits  which  are  then  existing, 
and  is  not  accountable  for  those  which,  up  to  such  time,  have  been 
consumed, — Cod.,  L.  11,  De  pactis  conventis;  3  Maleville,  264;  12 
Pand.  Fran?.,  155  et  seq. ;  2  Rogron,  C.  C,  p.  1853 ;  C.  N.,  1539. 
[II.  449.] 
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DECISION  : — Loraque  dans  un  oontrat  de  manage  il  y  a  stipulation  quMl 
n*y  aura  pas  de  oommanaut^  de  biens,  que  la  femme  aura  la  libre  administration 
de  ses  biens,  et  que  le  man  sera  seul  tenu  k  la  pension  et  habillement  de  sa 
femme  et  des  frais  de  leur  famille,  la  femme  peut,  apr^s  le  d^ods  du  mari,  r6cla- 
mer  d'un  tiers  d6tenteur  oinq  ann^es  et  Pann6e  oourante  d*arr§rage8  de  rente 
annuelle  et  viagdre  k  elle  dus  sur  un  immeuble  acqub  par  le  mari  pendant  le 
mariage,  quoiqu'elle  n'ait  jamais  rien  exig6  de  sa  rente  de  son  d^funt  marl — ^Q. 
'B.^FUion  &  Gu^eiie,  7  R.  L.,  p.  438. 


CHAPTER  THIRD. 

OF  DOWER. 


SECTION    I. —  GENERAL  PROVISIONS. 

1426«  There  are  two  kinds  of  dower,  that  of  the  wife  and  that 
of  the  children. 

These  dowers  are  either  legal  or  customary,  or  prefixed  or  con- 
ventional— 2  Lauriire  sur  Paris,  251  et  seq. ;  2  Argou,  126 ;  Pothier, 
Douaire,  1,  2.  [II.  451.] 

1427*  Legal  or  customary  dower  is  that  which  the  law,  inde- 
pendently of  any  agreement,  and  as  resulting  from  the  mere  act  of 
marriage,  establishes  upon  the  property  of  the  husband,  in  favor  of 
the  wife  as  usufructuary,  and  of  the  children  as  owners. — Paris,  247, 
263 ;  2  Argou,  129  ;  Pothier,  Douavre,  2,  291  ;  12  Pand.  Fran9..  165, 
166.  [n.  451.] 

DECISIONS : — 1.  The  stipulation  of  ameublissement  in  a  oontraot  of  marriage 
excludes  the  legal  or  customary  dower. — Supbriob  Court  (Judge's  name  not 
given) — Toussaini  vs  Leblanc,  1  L.  C.  R.,  p.  25. 

2.  Dower  stipulated  in  a  marriage  contract  to  be  <'  such  as  is  established  by 
the  laws  of  Lower  Canada,"  is  legal  and  customary  dower  and  not  douaire  prifix. 
— ^MoHEy  J. — SifM  vs  Evans,  4  L.  C.  J.,  p.  311. 

3.  The  right  of  dower  is  regulated  by  the  law  of  the  place  where  the  immo- 
veable is  situate,  and  therefore  accrues  to  the  wife  on  an  immoveable  in  the  Pro- 
vince of  Quebec,  although  the  consorts  may  have  been  domiciled,  at  the  time  of 
the  marriage,  in  England,  by  the  law  of  which  country  dower  would  not  accrue. 
Q.  B^^Erichsen  &  OuvUliery  3  L.  N.,  p.  285,  25  L.  C.  J.,  p.  80. 

4.  Que  le  cr6ancier  ant6rieur  ou  douaire  pent  £Eure  saisir  et  vendre  Tim- 
meuble  affects  au  douaire — C.  R. — Laberge  vs  Laberge,  10  L.  N.,  p.  153. 

5.  Que  lorsqu'un  douaire  coutumier  a  M  enregistr6  (C.  C.  2116)  sur  un 
immeuble,  une  or6ance  ayant  la  priority  de  date  et  d'origine,  mais  enregistr^e  sur 
le  mdme  immeuble  subs^quemment  au  dit  douaire,  ne  constitue  pas  '<  une  or6anoe 
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ant^rieure  ou  pr6l)§rable/*  purgeantle  douaire  coutumier,  dans  lesens  de  Tartiole 
710  C.  P.  C.  qui  n'a  trait  qu'i  Tant^riorit^  de  rang,  et  k  la  pr6f4§rence  k  raison 
d'uQ  privildge  en  vertu  des  lois  rdglant  les  privildges,  les  hypoth^nes  et  Peni^- 
gistrement  des  droits  sur  les  immeubles — ^C.  R — Lizotte  vs  Deschesneau,  M.  L.  ^{^ 
1  S.  C,  p.  402— Q.  B— 31  L.  C.  J.,  p.  80. 

1428«  Prefixed  or  conventional  dower  is  that  which  the  parties 
have  agreed  upon,  by  the  contract  of  marriage. — Paris,  255 ;  2  Lau- 
rifere,  272  et  seq. ;  2  Prevot  de  la  Jannfes,  134 ;  Pothier,  Dotuiire,  2. 
[II.  451.] 

1421I*  Conventional  dower  excludes  customary  ;  it  is  however 
lawful  to  stipulate  that  the  wife  and  the  children  shall  have  the  right 
to  take  either  the  one  or  the  other,  at  their  option. — Paris,  261  ;  2 
Lauri^re,  285  ;  2  Prevot  de  la  Jannfes,  126 ;  2  Argou,  128,  142 ; 
Pothier,  Douaire,  138.     [II.  451.] 

1480*  The  option  made  by  the  wife,  after  the  opening  of  the 
dower,  binds  the  children,  who  must  remain  satisfied  with  whichever 
dower  she  has  chosen. 

If  she  die  without  having  made  the  choice,  the  right  of  making 
it  passes  to  the  children. — Paris,  261 ;  2  Laurifere,  286  ;  2  Argou,  142  ; 
Pothier,  Douaire,  321.  [II.  451.] 

1481*  If  there  be  no  contract  of  marriage,  or  if  in  that  which 
has  been  made  the  parties  have  not  explained  their  intentions  on  the 
subject,  customary  dower  accrues  by  the  sole  operation  of  law. 

But  it  is  lawful  to  stipulate  that  there  shall  be  no  dower,  and 
such  a  stipulation  binds  the  children  as  well  as  the  mother. — Paris, 
247 ;  2  Prevot  de  la  Jann^s,  127  ;  Renusson,  Douaire,  c  4,  a  12  ; 
Pothier,  Doxiaire,  nn.  3,  5,  151.     [II.  451.] 

1482«  Dower  whether  conventional  or  customary  is  not  regarded 
as  a  benefit  subject  to  the  formalities  of  gifts,  but  as  a  simple  mar- 
riage covenant. — Pothier,  Douaire,  292  et  seq. ;  12  Pand.  Fran9.,  163. 
[II  451.] 

1438*  The  right  to  conventional  dower  accrues  from  the  date 
of  the  contract  of  marriage,  and  the  right  to  customary  dower  from 
the  date  of  the  celebration,  or  from  the  date  of  the  contract  if  there 
be  one  in  which  it  is  stipulated. — Loysel,  Dovxivre,  rfegle  20 ;  2  Lan- 
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ri^re,  266  ;  Renusson,  Douaire  ;  Pecquet,  224 ;  Pothier,  Doumre,  147 ; 
12  Pand.  Fran?.,  164.     [II.  451.] 

1484*  Customary  dower  consists  in  the  usufruct  for  the  wife, 
and  the  ownership  for  the  children,  of  one  half  of  the  immoveables 
which  belong  to  the  husband  at  the  time  of  the  marriage,  and  of  one 
half  of  those  which  accrue  to  him  during  marriage  from  his  father 
or  mother  or  other  ascendants. — Paris,  248  ;  2  Prevot  de  Ja  Jannfes, 
122-3 ;  2  Lauri^re,  255  et  seq. ;  2  Argou,  130 ;  Pothier,  Douavre,  12. 
[n.  451.] 

DECISIONS:—!.  Under  the  37  th  section  of  the  Act  4  Vict,  cap.  30,  the 
dower  io  which  children  are  entitled  attaches  to  lands,  tenements,  etc.,  in  the 
possession  of  their  father  at  the  time  of  his  decease  ;  to  lands,  tenements,  etc., 
which  have  been  in  the  possession  of  the  father  and  in  relation  to  which  the 
mother  has  not  barred  or  released  her  dower  under  the  provisions  of  the  35th 
section  of  the  statute  above  cited — Stuabt,  3.— Adams  va  0^  Connelly  11  L.  C.  R., 
p.  365. 

2.  Uinsolvabilit6  du  mari,  au  jour  des  6pousailles,n'emptehe  pas  les  mimeu- 
bles  qu*il  possSdait  alorsde  devenirsujets  au  douaire  coutumier. — Bbrthelot,  J. — 
Filion  vs  DeBeaujeu,  5  L.  C.  J.,  p.  128. 

3.  A  universal  legatee  cannot  reclaim  from  a  particular  legatee  her  dower 
upon  an  immoveable  property  which  forms  the  object  of  the  particular  legacy  — 
Johnson,  J. — Kirby  V8  Ross,  5  R.  L.,  p.  453. 

4.  Que  le  douaire  coutumier  existe,  non  seulement  sur  les  immeubles  que 
le  pdre  avait  lors  de  son  mariage  et  qu*il  n*a  pas  ali6n6s,  mais  encore  pur  ceuxqu'il 
a  ali6n6s,  si  la  mere  des  douariers  n^a  pas  renonc^  k  son  douaire,  taut  pour  elle 
que  pour  ses  enfants.—  Q.  B. — Beioumay  dt  Moquin,  2  Q.  B.  R.,  p.  187. 

148S*  Immoveables  which  the  husband  has  contributed  as 
moveable  under  a  clause  of  mobilization,  in  order  to  bring  them  into 
the  community,  are  not  subject  to  customary  dower. 

Neither  are  immoveables  by  fiction,  composed  of  moveable 
objects  which  the  husband  has  reserved  to  himself  by  the  clause  of 
realization  in  order  to  exclude  them  from  the  community. — 2  Prevot 
de  la  Jann^s,  127 ;  Pocquet,  rfegle  18,  p.  223 ;  Renusson,  Douaire,  c.  3, 
nn.  9,  106  ;  Lacombe,  vo.  Douaire,  sec.  2,  nn.  7,  22 ;  Lebrun,  Sue.,  liv. 
2,  c.  5,  dist.  1,  n.  21.     [II.  451.] 

DECISIONS : — 1.  A  covenant  in  a  marriage  covenant  that  <<  the  parties  take 
'*  one  another  with  the  property  and  rights  to  each  of  them  respectively  belong. 
«  ing  and  such  as  may  hereafter  accrue  of  what  nature  soever,  which  said  pro- 
'*  perty,  moveable  or  immoveable  shall  enter  into  the  community,"  is  a  covenant 
of  ameublissement  of  all  th<^  property  belonging  to  the  parties,  notwithstanding  a 
subsequent  clause  ofrMisation,  and  consequently  the  customary  dower  cannot 
be  claimed  out  of  the  huBhAwVapropres, — C.  K. — Moreau  vs  Mathews,  5  L.  C.  R., 
p.  325. 

2.  See  case  noted  at  C.  C.  1427  n.  1. — Toussaint  is  Leblanc,  1  L.  C.  R.,  p.  25. 
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I486*  The  customary  dower  resulting  from  a  second  marriage, 
when  there  are  children  bom  of  the  first,  consists  in  a  half  of  the 
immoveables,  not  affected  by  the  previous  dower,  which  belong  to 
the  husband  at  the  time  of  the  second  marriage,  or  which  accrue  to 
him  during  such  mcirriage  from  his  father  or  mother  or  other  ascen- 
dants. 

The  rule  is  the  same  for  all  subsequent  marriages  which  the 
husband  may  contract,  when  there  are  children  of  the  previous  mar- 
riages.— Paris,  253,  254  ;  2  Argou,  136  ;  Renusson,  Douaire,  c  11, 
nn.  1  et  seq.  ;  Pothier,  Doimire,  4,  5.  [II.  453.] 

DECISION  : — ^Le  douaire  des  en&nts  d'un  second  manage  ae  doit  consister 
que  dans  le  quart  des  immeubles  acquis  pendant  la  premidre  communaut6y  quoi- 
que  par  Teffet  du  partage  de  la  premidre  communaut6  fait  apr^  le  second  ma 
riage,  le  marl  soit  devenu  propri^taire  de  la  totality  de  Pimmeuble  grey6  du 
douaire :  dans  ce  cas  le  partage  n'aura  pas  un  effet  r^troactif  de  manidre  k  ohao- 
ger  la  quotit6  du  douaire.  L'artiole  279  de  la  Coutume  de  Paris  ne  s'applique  pasau 
douaire  coutumier  d'une  seconde  femme  et  des  en&nts  d'un  second  manage.* 
BbrthbloT)  J. — FUion  va  De  Beavjeu,  5  L.  C.  J.,  p.  128. 

1487*  Conventional  dower,  when  there  is  no  agreement  to  the 
contrary,  also  consists  in  the  usufruct  for  the  wife,  and  the  ownership 
for  the  children,  of  the  portion  of  the  moveable  or  immoveable  pro- 
perty which  constitutes  it  according  to  the  contract  of  marriage. 

The  parties  may,  however,  modify  this  dower  at  will  ;  they  may 
stipulate,  for  example,  that  it  shall  belong  to  the  wife  in  full  owner- 
ship, to  the  exclusion  of  the  children,  and  without  return,  or  that  the 
dower  of  the  latter  shall  be  different  from  that  of  their  mother. — 
2  Prevot  de  la  Jannis,  134  ;  2  Argou,  127,  128  ;  Renusson,  Douaire, 
c  4,  nn.  1  et  seq.  ;  12  Pand.  Fran?.,  165,  166.  [II.  453.] 

DECISION : — La  convention  dans  un  oontrat  de  mariage  que,  ''  au  lieu  de 
<'  douaire,  la  femme  en  cas  de  suivie  k  son  mari,  recevra  pendant  sa  vie  les  int^rfits 

«  de dont  leurs  enfants  auront  la  propri^t^  et  k  d^faut  les  h6ritiers  du  mari,' ' 

participe  de  la  nature  d'un  douaire  prefix,  et  est  r6gie  par  les  m^mes  lois. — ^C.  R. — 
MorisBon  va  Sauvageau,  4  R.  L.,  p.  455. 

1488«  Dower,  whether  customary  or  conventional,  is  a  right  of 
survivorship  which  opens  by  the  natural  death  of  the  husband. 

It  may  however  be  opened  and  become  exigible  by  the  civil  death 
of  the  husband,  or  by  separation  from  bed  and  board,  or  sepeuration 
of  property  only,  if  such  effect  result  from  the  terms  of  the  contract 
of  marriage. 

It  may  likewise  be  demanded  in  the  case  of  the  absence  of  the 
husband,  under  the  circumstances  and  conditions  expressed  in  articles 
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109  and  110 ;  Paris,  163  ;  2  Prevot  de  la  Jannes,  124  ;  Brodeau  et 
Louet,  D,  a  35  ;  Montholon,  Arrit  63  ;  1  Despeisses,  part.  1,  tit.  13, 
sec  5  ;  2  Bretonnier  sur  Henrys,  liv.  4,  quest.  1  ;  Renusson,  DovxdrCy 
c.  5,  nn.  40  et  seq. ;  3  Argou,  129,  130  ;  Lacombe,  vo.  Douaire,  art.  9, 
nn.  1,  2  ;  Lamoignon,  tit.  34,  art.  4  ;  12  Pand.  Fran?.,  167  ;  C.  C,  36, 
§  8, 1403.  [IL  453.] 

DECISIONS  :~1.  Le  pr6d6o^  seul  du  man  donne  lieu  &  Fouverture  du 
douaire  de  la  femme,  &  moins  d*uue  stipulation  trds  formelle  et  d'une  renonoia- 
tion  trdfl  ezpreese  auz  dispositionB  de  la  Coutume  de  Paxis — ^Q.  B. — Mereier  S 
BUmehetf  1  R.  de  L.,  p.  l^^ 

2.  I/immeuble  du  d6fendeur  avait  6t6  saisi  &  la  poursuite  dee  demandeurs. 
U  6tait  affects  au  douaire  coutumier  non  encore  ouyert  en  &yeur  des  enfants  n^ 
du  manage  du  d^fendeur  ayec  feu  C16menoe  Raoioot  Francois  Perrin,  oomme 
tnteur  des  enfaots,  fonna  opposition  afin  de  charge  du  droit  au  douaire  coutu- 
mier. I/opposition  ne  fut  pas  contest^e.  Mais  par  jugement  du  19  octobre  1838, 
la  Cour  du  Banc  du  Boi  de  Montr6al  la  d^bouta  sur  le  principe  que  le  douaire  n'6- 
tait  pas  encore  ouvert. — ^E.  B.— Robertson  vs  Perrin,  1  R.  de  L.,  p.  288. 

3.  An  adijudicataire  may,  under  some  circumstances,  be  permitted  to  retain 
the  capital  of  a  dower  non  encore  ouveri. — ^E.  B. — Roberts  vs  Lavaux,  2  R.  de  L., 
p.  278. 

4.  Le  douaire  pr6fiz  a  lieu  et  la  femme  pent  le  r6clamer  lorsque  la  commu- 
naut6  de  biens  se  dissout  par  la  separation  judiciaire,  et  qu*il  a  6t6  stipul6  par  le 
oontrat  de  manage  que  le  douaire  aurait  lieu  et  que  la  fenmie  aurait  le  droit  de 
le  r§clamer,  *'  arrivant  la  dissolution  de  la  communaut6  par  mort  on  autrement." 
— ^LonANOBB,  J. — Parent  vs  Tonnancoutf  1  R.  L.,  p.  50. 

5.  La  femme  du  f&illi  n'a  pas  le  droit  de  r6clamer  une  somme  stipul6e  en  sa 
&yeur,  par  son  contrat  de  manage,  de  la  nature  d'un  douaire  et  d'un  gain  de  sur- 
vie,  sur  la  masse  des  biens  de  son  mari  en  fiaillite. — C.  R. — Morrison  vs  Simpson^ 
3  R  L.,  p.  422,  1  R.C.,  p  .243. 

6.  Patrick  Leslie,  on  the  28th  April  1857,  signed  a  contract  of  marriage  with 
Marie  Elmire  Delisle,  containing  the  following  clause :  —  *<  And  in  consideration 
<<  of  the  said  intended  marriage  and  that  there  shall  be  no  community  of  property 
^  (eommunauti  de  biens),  between  the  said  parties,  the  said  Patrick  Leslie  hath 
fi  given  and  granted,  and  by  these  presents  he  doth  giye  and  grant  unto  the  said 
**  Marie  Elmire  Delisle,  his  intended  wife,  accepting  the  same  in  lieu  of  dower, 
**  and  of  eyery  other  matrimonial  right,  claim,  pretension  and  demand  whatsoever, 
**  the  sum  of  four  thousand  pounds  current  money  of  this  Province,  which  said 
<<  sum  shall  be  paid  by  the  heirs,  executors  or  administrators  of  the  said  Patrick 
''  Leslie,  as  soon  after  his  decease  as  circumstances  shall  permit,  to  the  said  Marie 
**  Elmire  Delisle,  and  their  lawful  issue  by  the  said  intended  marriage,  in  case  the 
''  said  Marie  Elmire  Delisle  shall  marry  the  said  Patrick  Leslie  and  not  other- 
**  wise.'* — ^The  marriage  took  place  and  Patrick  Leslie  having  become  insolvent 
and  his  moveables  having  been  sold  by  the  sheriflf,  his  wife,  Marie  Elmire  Delisle, 
claimed  by  her  opposition  to  be  paid  out  of  the  moneys  levied  by  the  sheriff,  the 
total  amount  of  her  claim  of  four  thousand  pounds,  unless  the  creditors  should 
^ve  security  that  on  the  death  of  Patrick  Leslie,  in  case  she  survived  him,  she 
would  be  paid  the  said  sum. — Held :  That  the  demand  of  the  wife  could  not  be 
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maintaiDed  acoording  to  the  maxim  *' jamais  marine pof/a  douaire." — ^BADeur, 
J.— Jf<M«on  V8  Leslie,  10  L.  C.  J.,  p.  233. 

7.  La  oonvention  dans  un  oontrat  de  manage  que  "  au  lieu  de  douaire,  la 

«  femme,  en  cas  de  8urvie  &  son  mari,  reoevra  pendant  sa  vie  les  int^rdts  de 

"  dont  leurs  enfants  auront  la  propri6t6  et  k  d^faut  les  h^ritiers  du  mari/'  parti- 
cipe  de  la  nature  d'un  douaire  prefix  et  est  r§gie  par  les  mftmes  lots.— Ce  droit 
est  eoumis  &  la  condition  de  sunrie  absolument  et  ne  pent  6tre  r§olam6  du  virant 
du  mari|  m^me  en  cas  de  fEuUite  de  celui-cL — Les  lois  fran^aises  qui  rggissent  le 
douaire  ou  matidre  y  participant,  ne  peuyent  Hre  chang6es  par  les  lois  pass^es 
par  le  Parlement  F6d6ral  et  particulidrement  par  les  lois  de  Faillite. — C.  R — 
Morrison  vs  Sauvageauy  4  R.  L.,  p.  455. 

8.  A  right  given  to  an  intended  wife  by  a  contract  of  marriage,  in  case  she 
survive  her  intended  husband,  to  the  legal  interest  of  one  third  of  the  pro- 
perty and  assets  belonging  to  his  "  succession  and  estates,"  cannot  be  exerdaed 
during  the  life-time  of  the  husband  against  the  property  and  estates  assigned  by 
him  under  the  Insolvent  Act  of  1875. — Q.  B. —  Workman  &  Benny ,  23  L^  C.  J.,  p. 
324,  2  L.  K.,  p.  82,  10  K.  L.,  p.  412. 

1481I*  If  the  wife  be  alive  at  the  time  of  the  opening  of  the 
dower,  she  enters  immediately  upon  the  enjoyment  of  her  usufruct ; 
the  children  cannot  take  possession  of  the  property  until  after  her 
death. 

If  the  wife  die  first,  the  children  enjoy  the  dower  as  owners  from 
the  moment  of  its  opening. 

Where  the  wife  dies  first,  if  at  the  death  of  the  husband  no  child- 
ren or  grandchildren  issue  of  the  marriage  be  living,  the  dower  is 
extinguished  and  the  property  remains  in  the  succession  of  the  hus- 
band.—Paris,  263,  265  ;  2  Laurifere,  272,  287  et  seq  ;  Pocquet  Douaire, 
rfegle  8,  p.  219  ;  Loysel,  Douaire,  rhgle  6  ;  2  Argon,  130, 142,  145, 
146  ;  Lamoignon,  Douaire,  art.  32,  34 ;  12  Pand.  Fran9.,  174.  [IL  453.] 

1440«  Conventional  dower  is  taken  from  the  private  property 
of  the  husband.— Paris,  257,  260 ;  2  Laurifere,  281 ;  2  Prevot  de  la  Jan- 
n^,  135  ;  2  Argou,  140  ;  Lamoignon,  Douaire,  art.  35.  [IL  453.] 

DECISION  : — ^Un  16gataire  uniyersel  ne  pent  r6clamer  da  16gataire  pftrticii- 
lier  un  douaire  attach^  sur  Pimmeuble  qui  fait  I'objet  du  leg^  particulier.— 
JoHKSON,  J..— JTtrdy  vs  Ross,  5  R.  L.,  p.  453. 

1441*  The  wife  and  the  children  are  seized  of  their  respective 
rights  in  the  dower  from  the  time  it  opens,  without  the  necessity  of 
a  judicial  demand  ;  such  a  demand  is  however  necessary  against  sub- 
sequent purchasers,  in  order  to  give  rise,  as  regards  them,  to  the  fruits 
of  the  immoveables  and  the  interest  of  the  capital  sums,  which  they 
have  acquired  in  good  faith,  and  which  are  subject  to  or  charged 
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with  dower.— Paris,  251,  252,  256 ;  2  Lanrifere,  280 ;  Pecquet,  rfegle  10, 
p.  220  ;  2  Argou,  132-3  ;  Loysel,  Dcmaire,  rigle  10 ;  Pothier,  Douaire, 
189,  832  ;  Lamoignon,  Douaire^  art.  9.  [U.  453.] 

DECISIONS  :--*l.  La  renonoiation  fute  par  one  femme  &  la  succession  testa- 
mentaire  de  son  mari,  ne  sera  pas  affect6e  par  le  fait  que,  oomme  ex6cutrice  du 
testament,  elle  aura  re^u  une  somme  d'argent  qu*elle  se  serait  appropri6e,  en 
deduction  de  son  douaire  prefix. — Maokat,  J. — Ackerman  vs  Oauthier,  4  R.  L^ 
p.  224. 

2.  Qu'une  femme  qui,  sans  mise  en  demeure  pr6alable,  poursuit  en  recla- 
mation de  son  douaire  ooutumier,  un  tiers  possesseur  de  bonne  foi  d'un  immeuble 
affects  ik  oe  douaire,  n'a  droit  aux  fruits  et  reyenus  de  Fimmeuble  qu!k  partir  de 
I'institution  de  Taction,  et  que,  dans  Fespdoe,  Taction  n'6tant  que  pour  arr^n^es 
des  fruits  et  revenus,  a  6t6  d^boutle. — Tasohbrbau,  J. — Lcmiirande  vs  Lalande^ 
M.  L.  R,  4  S.  C,  p.  55. 

1442«  Customary  dower,  and  conventional  dower  when  it  con- 
sists of  immoveables,  is  a  real  right,  and  is  governed  by  the  law  of 
the  place  where  the  immoveables  subject  to  it  are  situated. — ^Paris, 
249  ;  2  Prevot  de  la  Jannfes,  128,  129  ;  2  Lauri^re,  260  ;  2  Argou,  133. 
pi.  453.] 

DECISION  : — Customary  dower  is  a  real  right  and  is  governed  by  the  law  of 
the  place  where  the  real  property  of  the  husband  is  situate,  and  not  by  the  law 
of  his  domicile  at  the  time  of  his  marriage  or  of  the  place  where  the  marriage 
was  celebrated.— Q.  B. — Erichsen  &  Cuvillierj  25  L.  C.  J.,  p.  80,  3  L.  N.,  p.  285. 

1448*  Neither  the  alienation  by  the  husband  of  immoveables 
subject  to  or  charged  with  dower,  nor  the  charges  or  hypothecs  which 
he  may  have  imposed  upon  them,  either  with  or  without  the  consent 
of  his  wife,  affect  in  any  manner  the  rights  of  the  latter  or  of  the 
children,  unless  she  has  expressly  renounced  in  conformity  with  the 
following  article. 

Such  alienation  and  charges  are  equally  without  effect,  as  regards 
both  the  wife  and  the  children,  even  when  made  in  the  name  and 
ivith  the  consent  of  the  wife,  although  she  be  authorized  by  her  hus- 
band ;  subject  to  the  same  exception. — Paris,  249,  250 ;  2  Lauri^re, 
260 ;  2  Prevot  de  la  Jannfes,  130 ;  2  Argou,  145 ;  Pocquet,  225 ; 
Liamoignon,  Dcmaire,  art.  5  ;  C.  C,  1301.     [II.  455.] 

DECISIONS : — 1.  faction  hypoth6caire  pour  douau*e  pr6fiz  ne  peut  pas 
6tre  reponss^e  par  une  exception  all6guant  que  le  demandeur  est  tenude  s'adres- 
ser  d'abord  au  dernier  aoqu6reur  et  ainsi  de  suite,  en  remontant  jusqu'au  pre- 
mier. Cette  exception  ne  peat  6tre  invoqu6e  qu'&  regard  du  douaire  ooutumier. 
— C.  'EL^Benoit  V8  Tanguayj  1  L.  C.  J.,  p.  168. 

2.  Pans  une  action  pour  douaire  ooutumier  des  enfants,  intent6e  oontre  un 
tiers  d6tenteur,  s'il  n'a  pas  6t6  all6gu6  par  les  demandeurs  que  leur  pdre  n'a  pas 
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Iai886  dans  sa  suocession  d'hMtages  de  valear  gtiffisante  poor  leur  fournir  leur 
douaire,  le  d^fendeur  ne  peut  fiiire  rcjeter  la  demande  des  douariera,  en  se  fon- 
dant 8ur  cette  simple  omission  ;  il  faut  qu'il  alldgue  par  exception  et  proave  que 
le  pdre  a  laiss^  dans  sa  suocession  des  biens  sujets  au  douaire  d'une  raleur  suffi- 
sante  pour  y  satisfaire.  Cette  insufiSsance  des  aI16gu68  de  la  declaration  doit  6tre 
attaqu6e  par  exception  p^remptoire  ;  on  ne  peut  s*en  pr^valoir  efficacement  par 
une  simple  defense  en  droit,  ni  de  piano,  lors  de  I'audition. — Lorangbb,  J. — 
Lepage  vs  Cluwiier,  2  L.  C.  J.,  p.  29. 

3.  Heirs  joined  in  a  deed  of  sale  of  an  immoveable  pertaining  to  the  suc- 
cession of  their  &ther.  They  afterwards  claimed  customary  dower  on  an  immo- 
veable which  had  been  disposed  of  by  their  father  during  his  life-time,  without 
the  wife  having  renounced  her  dower  thereon.— JTe^d : — ^That  this  immoveable 
would  have  been  subject  to  dower  if  the  heirs  had  renounced  the  succession,  but 
the  &ct  that  the  heirs  joined  in  the  deed  of  sale  first  mentioned  was  equivalent 
to  a  declaration  of  their  acceptance  of  the  succession  and  excluded  their  right 
to  customary  dower. — ^Q.  B. — Beioumay  S  Moquifif  5  L.  N.,  p.  327,  2  Q.  B.  R., 
p.  187. 

1444«  The  wife  who  is  of  age  may  however  renounce  her  right 
of  dower,  whether  customary  or  conventional,  upon  such  immove- 
ables as  her  husband  sells,  alienates  or  hypothecates. 

This  renunciation  may  be  made  either  in  the  act  by  which  the 
husband  sells,  alienates  or  hypothecates  the  immoveable,  or  by  a  separ- 
ate and  subsequent  act. — C.  S.  L.  C,  ch.  37,  sec.  52,  §  1,  sec  54 ;  25  Vic- 
toria (1862),  ch.  11,  sec.  8.  [II.  455.] 

DECISIONS  : — 1.  A  married  woman,  still  a  minor,  may  under  the  authority 
of  her  hushand  only,  ratify  a  deed  of  exchange  made  hy  tiie  husband  of  a  pro- 
perty liable  to  her  douaire  prefix  and  matrimonial  rights,  such  rights  being  of  a 
moreable  character  only.  The  authority  of  the  husband  for  the  purpose  of  this 
deed  of  ratification  is  sufficiently  apparent  by  the  declaration  of  the  wife  that  she 
is  "  dClment  assisUe  et  cPabondani  auioris^"  without  stating  by  whom,  the 
husband  being  a  party  to  the  deed  and  declaring  after  the  reading  thereof  that 
he  cannot  sign. — Upon  a  deed  of  exchange  in  like  cases  there  cannot  be  IMon 
with  respect  to  the  wife,  the  mortgage  for  her  matrimonial  rights  being  trana- 
ferred  ftom  one  property  to  the  other. — Q.  B. — MitrUSe  S  Braultj  10  L.  C  R,  p. 
157,  4  L.  C.  J.,  p.  60. 

2.  The  4th  Vic,  c.  3,  s.  36,  does  not  prohibit  a  wife  hrom  renouncing  to  the 
exercise  of  her  hypothec  for  matrimonial  rights  in  property  sold  by  her  husband, 
and  such  renunciation  is  valid  and  binding  though  subsequently  she  obtains  % 
eiparation  de  biens  from  her  husband. — ^Q.  B,^-~Oorgendiire  dk  Thibaudeau,  1  R. 
C,  p.  478. 

3.  A  wife  may  legally  renounce  to  dower,  under  authority  of  a  judge  when 

her  husband  is  interdicted  for  insanity .—Q.  B Dufresnay  A  Armairong,  14  L. 

C.  J.,  p.  253. 

4.  Que  la  femme  peut  renoncer  en  &yeur  du  cr^ancier  de  son  mari,  non 
seulement  k  son  douaire,  mais  encore  k  tous  droits  hjrpoth^caires  qu*elle  posaMe 
eur  les  biens  de  son  mari. — Qu*une  cession  par  la  femme  de  sa  priority  d*hypo- 
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thdque  but  les  biens  de  son  mari,  en  &veur  du  or^anoier  de  son  mari,  est  legale, 
et  ne  constitue  pas  une  obligation  de  la  femme  en  faveur  de  son  mari..-nJBTTi,  J* 
Homier  V8  Renaud,  3  L.  N.,  p.  330,  24  L.  C.  J.,  p.  253. 

5.  A  wife  may  legally  renounce  her  priority  of  hypothec  for  her  reprUes 
mairimoniales  in  favor  of  a  third  party  lending  money  to  her  husband  on  the 
security  of  his  real  estate,  and  such  renunciation,  when  made  in  favor  of  a  third 
party,  does  not  deprive  the  wife  of  her  rights  against  other  mortgage  creditors 
inferior  in  rank  to  herselt— Jbtt£,  J — Hogue  vs  Duput/j  23  L.  C.  J.,  p.  276,  2  L. 
N.,  p.  308. 

6.  A  husband  may  execute  a  valid  hypothec  in  &vor  of  his  wife  on  his 
immoveable  property,  in  lieu  of  an  hypothec  which  she  had  by  her  contract  of 
marriage,  to  secure  a  sum  of  money  brought  by  her  at  the  marriage  and  reserved 
as  propre  by  her  contract  of  marriage.  (Judgment  in  the  preceding  case  con- 
firmed.)— Q.  B. — SoeiSUde  Construeiion  ManiarvilleS  CousineaUf  3  L.  N.,p.  329. 

7.  Where  the  wife  agrees  to  renounce  her  right  to  dower  on  property  for  a 
valuable  consideration  received  by  her,  such  renunciation  is  binding  on  her 

although  it  be  not  expressly  made  in  the  form  prescribed  by  C.  C.  1444. — Q.  B 

Eriehsm  &  OuvUlier,  3  L.  N.,  p.  285,  25  L.  C.  J.,  p.  80. 

See  also  cases  noted  at  0.  C.  1265. 

1441S*  Such  renunciation  has  the  effect  of  discharging  the  im- 
moveable affected  by  dower  from  any  claim  which  the  wife  may  have 
upon  it  under  that  title,  and  neither  she  nor  her  heirs  can  exercise 
against  any  other  property  of  the  husband  any  recourse  to  be  indem- 
nified or  compensated  for  the  right  thus  abandoned  ;  notwithstanding 
the  provisions  of  this  title  or  any  other  provisions  of  this  code  res- 
pecting the  replacements,  indemnities  or  compensations  which  con- 
sorts or  other  parties  owe  to  each  other  in  cases  of  partition. — C.  S. 
lu  C,  c.  37,  sec.  52,  §  2  ;  C.  G,  1303.  [II.  455.] 

DECISIONS: — 1*  A  woman  who  has  obtained  a  siparaiion  de  biena  cannot 
exercise  any  mortgage  for  her  matrimonial  rights  upon  the  property  sold  by  her 
husband  if  she  have,  pending  the  commimity,  approved  and  ratified  the  deed  of 
alienation. — Q.  B. — Boudria  <k  McLean,  12  L.  C.  R.,  p.  135. 

2.  A  general  renunciation  for  consideration  by  a  wife  s^ar^e  de  biena  in 
1828,  of  all  rights  she  might  have  in  a  property  sold  by  her  husband,  and  which 
At  the  time  was  hypothecated  for  the  payment  to  her  of  a  douaire  prifix,  did  not 
operate  as  a  bar  to  her  children's  claim  to  be  paid  such  dower,  when  the  same 
became  open.  A  sale  of  the  property,  under  the  bankruptcy  laws  in  force  in 
1845,  did  not  purge  the  property  from  the  dower,  not  then  open. — Q.  B. — Masme 
db  Morley,  14  L.  C.  J.,  p.  308. 

1446*  As  to  the  dower  of  the  children,  it  can  be  exercised  only 
upon  immoveables  subject  to  the  dower  of  their  mother  which  have 
not  been  alienated  or  hypothecated  by  their  father  during  the  con- 
tinuance of  the  marriage  with  her  renunciation  made  in  the  manner 
prescribed  in  article  1444. — C.  S.  L.  C,  c.  37,  sec  53.  [II.  455.] 
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Children  who  have  attained  the  age  of  majority  may,  after  the 
death  of  their  mother,  renounce  their  dower  in  all  cases  in  which  the 
latter  could  have  done  so  herself,  and  in  the  same  manner  and  with 
the  same  effect.— [III.  383.] 

DECISIONS  : — !•  Une  reunion  au  domaine  ou  retrocession  volontaire  fiute 
poor  oause  d'mex6cation  des  clauses  du  contrat  de  concession  originaire,  n'a  pas ' 
I'efiPet  de  purger  rimmeuble  ainsi  rtuni  au  domaine  ou  r§troc6d6,  du  douaire  cou- 
tumier  dont  il  6tait  grev6. — Bbrthblot,  J. — FUion  vs  DeBeaujeu,  5  L.  C.  J.,  p.  128. 

2.  Under  the  37th  section  of  the  Act  4  Vict,  cap.  30,  tiie  dower  to  which 
children  are  entitled  attaches  to  lands,  tenements,  Ac.  in  the  possession.of  their 
fiither  at  the  time  of  his  decease  and  to  lands,  tenements,  kc.  which  have  been  in 
the  possession  of  the  &ther  and  in  relation  to  which  the  mother  has  not  barred 
or  released  her  dower  under  the  provisions  of  the  35th.  section  of  the  statute 
above  cited — Stuart,  J. — Adams  vb  O*  Connelly  11  L.  C.  R,  p.  365. 

1447*  Sales  under  execution  Judgments  in  confirmation  of  title, 
and  adjudications  in  forced  licitations,  when  they  take  place  before 
the  opening  of  the  customary  dower,  whether  such  dower  results 
from  the  law  alone,  or  has  been  stipulated,  do  not  affect  immoveables 
subject  to  dower. 

Nevertheless  if  the  sale  under  execution  take  place  at  the  suit  of  a 
creditor  whose  claim  is  anterior  and  preferable  to  the  dower,  or  if  such 
creditor  be  collocated  upon  any  of  the  said  proceedings,  the  alienation  or 
the  confirmation  is  valid  and  the  immoveable  is  discharged.  The  cre- 
ditors whose  claims  rank  subsequently,  who  in  such  case  receive  the 
surplus  of  the  price,  are  bound  to  bring  it  back  if  the  dower  accrues 
and  cannot  receive  the  moneys  without  giving  security  if  the  dower 
be  apparent  upon  the  proceedings. 

When,  as  in  the  first  case  mentioned  in  this  article,  the  dower  is 
not  extinguished  by  the  sale  or  the  judgment  of  confirmation,  the 
party  to  whom  the  property  has  been  adjudicated  or  who  has  obtain- 
ed the  judgment  may  likewise,  when  he  has  been  evicted,  oblige  the 
creditors  who  have  received  the  price  to  bring  it  back,  and  if  the 
dower  appear  upon  the  proceedings,  the  creditors  are  not  collocated 
unless  they  give  security  to  bring  Imck  whatever  portion  of  the 
dower  they  may  receive.  If  the  creditors  refuse  to  give  security  the 
person  to  whom  the  property  is  abjudicated  keeps  or  takes  back  the 
amount  subject  to  dower,  upon  giving  security  himself  that  he  will 

repay. 

Customary  dower  when  open  does  not  fall  under  the  rules  of 
this  article.— C.  S.  L.  C,  ch.  37,  ss,  1  et  seq. ;  C.  S.  C,  25  Vict,  cL  11. 
ss.  2,  8,  4 ;  Loysel,  D(maire,  art.  7,  8 ;  2  Argou,  146,  147 ;  Brodeau  et 
Louet,  D,  n.  20 ;  Renusson,  ch.  10,  nn.  1  et  seq, ;  Bacquet,  Droits  de 
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Justice,  c.  15,  n.  72  ;  Lacombe,  vo.  Dicret,  153,   154 ;  Lamoignon, 
Douaire,  art.  20,  21,  22,  23.    [II.  455.] 

DECISIONS : — ^It  is  not  necessary  that  a  marriage  contract  containing  a 
stipulation  of  the  customary  dower  should  be  registered,  to  confer  upon  the 
person  claiming  such  dower  a  right  of  preference  to  posterior  creditors  who  have 
registered  their  claims. — Q.  B— jS>im«  dk  EvanSf  10  L.  C.  R.,  p.  301. 

2.  The  douaire  eoutumitr  does  not  affect  a  mere  undivided  interest  or  share 
in  real  property,  where  such  property  is  sold  by  lieitaiion  foreit,  the  effect  of 
the  licitation  being  to  convert  the  right  of  dower  on  the  land  to  a  claim  on  the 
moneys  resulting  from  the  sUe  of  the  property ;  and  this  even  in  the  case  of  a 
iuTi  acqu^eur. — Monk,  J. — Denis  vs  Crawford,  7  L.  C.  J.,  251. 

3.  A  wife  siparSe  de  hienSf  may  legally  renounce  to  the  customary  dower  of 
herself  and  children  after  the  property  affected  with  the  dower  has  been  sold  par 
dSeret — ^Q.  E — Vvfremay  dt  Armstrong j  14  L.  C.  J.,  p.  253. 

1448*  If  the  dower  which  is  not  yet  open  be  the  conventional 
dower,  whether  it  consists  in  an  immoveable  or  in  an  hypothecary 
daim,  it  is  subject  to  the  effect  of  the  registry  laws,  and  is  extin- 
guished by  the  sale  under  execution  £Uid  the  other  proceedings  men- 
tioned in  the  preceding  articles  as  in  ordinary  cases  ;  saving  to  the 
parties  interested  their  rights  and  recourse  and  the  securities  to  which 
they  may  be  entitled. 

Conventional  dower  when  open  is  subject  to  the  ordinary  rules. 
— C.  S.  L.  C,  ch.  37,  ss.  1  et  seq, ;  C.  S.  C,  25  Vict.,  ch.  11,  ss.  2,  3,  4. 
[EL  457.] 

DECISIONS  : — 1*  Une  femme  marine  n'a  pas  perdu  Mon  hypothdque  sur  les 
biens  de  son  mari,  quoique  son  contrat  de  manage,  ant6rieur  &  PordonDance  des 
bureaux  d*enregistrement,  n'ait  pas  6t6  enregistr6  avant  le  lernovembre  1844, 
mais  ne  Tait  6t6  que  le  7  d^cembre  1846.-.E.  B.~  Ex  parte,  Gibb,  3  R.  de  L.,  p.  478. 

2.  A  purchaser  in  good  £Euth  for  valuable  consideration  under  a  deed  of  sale 
prior  to  the  registry  ordinance  and  registered  previous  to  the  1st  November  1844, 
is  not  liable  hypothecarily  for  a  douaire  prSfix  under  a  marriage  contract  before 
Notaries  of  1817  not  registered  until  14th.  February  1853,  notwithstanding  that 
the  death  of  the  PlaintifiTs  husband  took  place  in  October  1852. — ^C.  R — Forbes  vs 
Legault,  6  L.  C.  R.,  p.  100. 

1441I*  The  purchaser  of  an  immoveable  which  is  subject  to  or 
hypothecated  for  dower,  cannot  prescribe  against  either  the  wife  or 
the  children  so  long  as  such  dower  is  not  open. 

Prescription  runs  against  children  of  full  age,  during  the  life- 
time of  their  mother,  from  the  period  when  the  dower  opens. — Renus- 
son,  Douadre,  c,  15  ;  2  Argou,  148,  149  ;  Lacombe,  vo  Douavre,  244  ; 
Pothier,  Douaire,  no  86  ;  Paris,  117  ;  Lamoignon,  Doumre,  art  16. 
[IL  457.] 
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DECISION  : — ^The  heir  at  law  of  a  person  who  has  acquired  an  immoreable 
burthened  with  customary  dower  for  a  husband  and  wife  during  marriage  acquires 
the  prescription  of  ten  years  reckoning  from  the  decease  of  the  &theraad  mother 
of  the  douarihres.  The  payment  made  under  a  judgment  obtained  in  favour  of  one 
of  the  douari^es  by  the  proprietors  of  the  immoveable  burthened  with  the  dower 
does  not  interrupt  the  prescription  with  respect  to  other  portions  of  the  dower 
not  claimed  and  such  payment  is  not  equivalent  to  renunciation  of  the  prescrip- 
tion which  may  already  have  been  acquired.— Tasohbrbau,  J. — Bision  vi  Miekaud, 
12  L.  C.  K.  p.  214. 

SECTION  II. — PARTICULAR  PROVISIONS  AS  TO  THE  DOWER  OF  THE  WIFE. 

1450*  The  conventional  dower  of  the  wife  is  not  incompatible 
with  a  gift  of  usufruct  made  to  her  by  the  husband  ;  she  enjoys 
under  such  gifts  the  property  comprised  in  them,  and  takes  her 
dower  from  the  remainder,  without  diminution  or  confusion. — Paris, 
267  ;  1  Lauri^re,  192  ;  2  Lauri^re,  281  ;  Loysel,  Douavre,  r^gle  15  ; 
Pocquet,  221  ;  Ricard,  sur  art.  261  de  Paris  ;  2  Argou,  140  ;  Pothier, 
Douaire,  264  et  seq  ;  Lamoignon,  Doiuiire,  art.  35.    [II.  457.] 

1451*  If  the  dower  of  the  wife  consist  in  money  or  rents,  the 
wife,  in  order  to  obtain  payment  of  it  from  the  heirs  and  representa- 
tives of  her  husband,  has  all  the  rights  and  actions  whidi  belong 
to  the  other  creditors  of  the  succession. — Pothier,  Dotiaire,  194  ; 
Lamoignon,  Douavre,  art.  16.     [II.  457.] 

1453«  If  the  dower  consist  in  the  enjoyment  of  a  certain  por- 
tion of  the  property  of  the  husband,  a  partition  must  be  effected  be- 
tween the  wife  and  the  heirs  of  the  husbajid,  by  which  she  receives  the 
portion  which  she  has  a  right  to  enjoy. 

The  widow  and  the  heirs  have  reciprocally  an  action  to  obtain 
this  partition,  in  the  case  of  refusal  on  the  part  of  either. — ^Loysel, 
D(maire,  rfegle  21  ;  Pocquet,  r^le  20,  p.  224  ;  Pothier,  Dotuiire,  174 
et  seq  ;  12  Pand.  Fran?.,  169.     [11.  457.] 

DECISION  : — An  action  en  dUivrance  de  douaire  couiumUr  is  an  aotioii  of 
partagej  and  all  the  co-heirs  must  therefore  be  parties  to  the  suit— ^  B. — Turcot 
vs  Drouuif  2  R.  de  li.,  p.  278. 

14S8«  The  dowager,  like  other  usufructuaries,  ^has  a  right  to 
the  natural  and  industrial  fruits  attached  by  branch  or  root  to  the 
immoveable  subject  to  dower  when  such  dower  opens,  without  being 
obliged  to  refund  the  expenses  incurred  by  the  husband  in  order  to 
produce  them. 
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The  same  rule  applies  to  those  who  enter  into  the  enjoyment  of 
the  ownership  of  such  immoveable,  after  the  extinction  of  the  usu- 
fruct.— Pothier,  Douavre,  201,  272,  273 ;  Lamoignon,  Douaire,  art.  14 ; 
CO.,  450.    [H.  457.] 

14S4*  The  dowager,  as  long  as  she  remains  a  widow,  enjoys  the 
dower,  whether  customary  or  conventional,  upon  giving  the  security 
of  her  oath  to  restore  it ;  but,  if  she  remcury,  she  is  bound  to  give  the 
same  security  as  any  other  usufructuary. — Paris,  264 ;  2  Ai^ou,  132  ; 
Pothier,  Doucuvre,  221 ;  Lamoignon,  Douavre,  art  36.    [II.  457.] 

DECISION  : — An  action  for  dower  may  be  maintained  by  a  widow  after  her 
second  marriage,  but  she  is  bound  to  give  security  as  required  by  the  264th  article 
of  the  custOTi.— K.  B Elot  V9  Touchette,  2  R.  de  L.,  p.  277. 

145S*  If  the  wife  who  has  remarried  cannot  give  the  necessary 
security,  her  usufruct  becomes  subject  to  the  provisions  of  articles, 
465,  466  and  467. — Pothier,  Douavre^  227 ;  Lamoignon,  Douavre,  art. 
36,  37,  38 ;  C.  C,  art.  465,  466,  467.    [II.  459.] 

1456*  The  dowager  is  bound  to  maintain  the  leases  made  by 
her  husband  subject  to  her  dower,  provided  there  has  been  no  fraud 
nor  excessive  anticipation. — Pocquet,  r^gle  25,  p.  227;  Renusson, 
Dovmre,  c.  14 ;  Coquille,  quest.  156 ;  Pothier,  Douavre,  229 ;  Lamoi- 
gnon, Douaire,  45  ;  0.  0.,  457.    [II.  459.] 

1457*  Leases  made  by  her  during  the  term  of  her  enjoyment 
expire  with  her  usufruct ;  nevertheless,  the  farmer  or  lessee  ha.s  a 
right,  and  may  be  obliged,  to  continue  in  occupation  during  the 
remainder  of  the  year  which  had  begun  when  the  usufruct  expired, 
subject  to  the  payment  of  the  rent  to  the  owner. — Renusson,  Douavre, 
c.  14 ;  Pocquet,  227  ;  Coquille,  quest,  156  ;  Pothier,  Douavre,  229,  279 ; 
Lamoignon,  Douavre,  art.  45 ;  0.  C,  457.     [II.  469.] 

1458.  The  dowager,  like  any  other  usufructuary,  is  liable  for 
all  the  ordinary  or  extraordinary  charges  which  affect  the  immo- 
veable subject  to  dower,  or  which  may  be  imposed  upon  it  during  the 
term  of  her  enjoyment,  as  set  forth  in  the  title  Of  Usufruct,  of  Use 
and  Habitation, — Renusson,  Douaire,  c.  8,  n.  8;  Loysel,  Douaire, 
rfegle  18,  2  Prevot  de  la  Jannfes,  136 ;  Pocquet,  rfegle  26,  p.  227  ; 
Lacombe,  vo.  DouaAre,  244 ;  Pothier,  Douavre,  230  et  seq. ;  Lamoi- 
gnon, Douavre,  art.  42.    [II.  459.] 
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DECISION :— Les  charges  annuelles  munioipales  et  autres  sont  des  charges 
de  la  jouissance  et  possession  de  Pimmeuble,  et  le  d^tenteur  ne  peut  demander 
le  remboursement  des  arr^rages  qu'il  en  a  pay^s  et  qui  se  sont  accrus  pendant  sa 
jouissance.*— Bbbthblot,  J. — Filion  v$  De  Beavjeu,  5  L.  C.  J.,  p.  128. 

1459«  She  is  liable  only  for  the  lesser  repairs  ;  for  the  greater 
repairs,  the  owner  remains  liable,  unless  they  have  been  necessitated 
by  the  fault  or  negligence  of  the  dowager. — Paris,  262  ;  Pocquet,  rfegle 
23,  p.  228 ;  Loysel,  Douai/re,  rfegle  18 ;  2  Prevot  de  la  Jann^,  136, 
138 ;  Lacombe,  vo.  Douuire,  n.  45 ;  Pothier,  Douavre,  237 ;  Lamoi- 
gnon,  Douaire,  art.  45  ;  0.  C,  468,  469.     [II.  459.] 

1460*  The  dowager,  like  every  other  usufructuary,  takes  the 
things  which  are  subject  to  the  dower  in  the  condition  in  which  they 
are  at  the  time  of  the  opening. 

The  same  rule  applies  to  the  dowable  children,  as  regards  the 
property  itself,  in  cases  where  the  usufruct  of  the  wife  does  not  take 
place. 

If  they  do  not  take  the  property  until  after  the  expiration  of  the 
usufruct,  or  if  at  that  time  there  be  no  dowable  children,  the  succes- 
sion of  the  wife  is  answerable,  in  the  first  case  to  such  children,  and 
in  the  second  case  to  the  heirs  of  the  husbajid,  euscording  to  the  rules 
which  relate  to  the  enjoyment  and  the  obligations  of  the  usufructuary 
under  particular  title.— jfL.  65,  De  usufmctu ;  L.  12,  De  uau  et  uau- 
fructu ;  2  Prevot  de  la  Jann^s,  138  ;  2  Argou,  202 ;  Lacombe,  Douavre, 
sec.  5,  pp.  239,  244  ;  Guyot,  R6p.,  vo.  Usufruit,  p.  393  ;  Merlin,  Usu- 
fruit,  §  2,  n.  2  ;  0.  C,  455,  476.     [H.  459.] 

1461*  If  nevertheless,  during  the  marriage,  considerable  addi- 
tions have  been  made  to  the  thing,  the  wife  cannot  enjoy  them  with- 
out paying  the  excess  of  value,  if  her  dower  consist  in  ownership,  or 
the  interest  of  such  excess,  if  it  be  in  usufruct. 

She  may  however  demand  the  removal  of  such  additions  if  it 
can  be  effected  with  advantage  and  without  deteriorating  the  thing. 

If  they  cannot  be  removed,  the  wife  may,  for  the  purpose  of 
paying  the  excess  of  the  value,  obtain  a  licitation. 

Dowable  children  who  take  the  property  without  their  mother 
having  had  the  usufruct  of  it,  fall  under  the  same  rules  with  regard 
to  such  additions. 

K  during  the  marriage,  the  thing  subject  to  dower  have  suffered 
deterioration,  to  the  benefit  of  the  husband  or  of  the  community,  the 
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wife  and  the  children  who  claim  dower  are  entitled  to  compensation. 
— Lebrun,  Sue.,  p.  383  ;  Renusson,  Douavre,  30-1 ;  3  Gr.  Gout.,  906  ; 
Duplessis,  Douai/re,  249 ;  Lemaistre,  Doiudre,  307 ;  Pothier,  Douavre, 
238-9;  7  Nouv.  Den.,  199 ;  Lamoignon,  Douaire,  art.  11,  12,  13;  C. 
C,  417,  582.     [XL  459  to  461.] 

1463*  The  dower  of  the  wife  is  terminated  like  any  other  usu- 
fruct by  the  causes  enumerated  in  article  479. — 2  Prevot  de  la  Jann^s, 
140 ;  Pothier,  Douavre,  247,  248,  249,  253,  254,  255.    [II.  461.] 

1468*  The  wife  may  be  deprived  of  her  dower  by  reason  of 
adultery  or  of  desertion. 

In  either  case,  an  action  must  have  been  instituted  by  the  hus- 
band, and  a  subsequent  reconciliation  must  not  have  taken  place ;  the 
heirs,  in  such  case,  can  only  continue  the  action  commenced,  if  it  have 
not  been  abandoned. — 2  Prevot  de  la  Jann^s,  141 ;  Pocquet,  rfegles  29, 
30,  31 ;  Loysel,  Douaire,  rfegle  39 ;  Coquille,  quest.  147 ;  Pothier, 
Doucuire,  256  et  seq. ;  Lamoignon,  Douaire,  art  47,  48,  49 ;  0.  C,  187, 
211 ;  1  Revue  de  Ldg.,  450.  [II.  461.] 

DECISIONS :— *1.  A  widow  guilty  of  unchastity  during  the  first  year  of  her 
widowhood  is  liable  to  be  deprived  of  her  dower,  but  the  judgment  to  that  eftect 
as  to  rentS;  issues  and  profits  will  be  prospective  only. — C.  R. — /.  V9  R^  1  lu  C. 
R,  p.  391. 

2.  L'adultdre  de  la  femme,  durant  le  manage,  ne  pent  dtre  I'objet  d'une  fin 
de  non-recevoir  de  la  part  de  Ph6ritier,  pour  lui  faire  perdre  sea  droits  de  com- 
naut6  ; — cette  fin  de  non-recevoir  ne  pent  ^tre  plaid6e  que  par  le  man  ) — si  le 
mari  ne  s'est  pas  pourvu  contre  elle  durant  son  vivant  pour  la  faire  declarer 
d6chue  de  ses  droits  matrimoniauz,  Ph^ritier  est  non  reoevable  k  le  fEtire. — Uab- 
sence  de  la  femme  du  domicile  coi\jugal  et  son  d^faut  de  collaboration  durant  le 
manage,  pour  eau9e  Ugitime,  ne  la  privent  pas  de  ses  droits  matrimoniauz  aprds 
le  d4cds  de  son  mari  ] — entr'autres  causes  legitimes  de  cette  nature,  le  £EUt  que  le 
mari  a  v6cu  en  concubinage^  dans  sa  propre  maison,  est  suffisant  pour  autoriser  sa 
femme  k  vivre  s6par6e  de  lui )  dans  im  tel  cas  Pabandon  du  mari  k  son  lit  de 
mort,  par  sa  femme,  est  justifiable. — Badglbt,  J. — Oo/dbois  vs  Bonnier ,  5  L.  C.  J.y 
p.  257. 

1464«  The  wife  may  also  be  declared  to  have  forfeited  her 
dower  by  reason  of  the  abuse  she  has  made  of  her  enjoyment,  under 
the  circumstances  and  modifications  set  forth  in  article  480. — Renus- 
son, Douaire,  c.  12,  nn.  21,  22  ;  Pocquet,  r^gle  28,  p.  228  ;  Pothier, 
Dcyvuwre,  262,  263  ;  C.  0.,  480.  [IL  461.] 

1465«  If  the  wife  be  declared  to  have  forfeited  her  usufruct 
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for  any  of  the  causes  above  mentioned,  or  if,  after  the  opening  of  the 
dower,  she  renounce  it  simply  and  absolutely,  the  dowable  children 
take  the  property  from  the  time  of  the  renunciation,  or  of  the  for- 
feiture, if  it  take  place  after  the  opening. — Lamoignon,  Ikmaire,  art 
65.  [11.  461.] 

SECTION  III. — PARTICULAR  PROVISIONS  AS  TO  THB  DOWER  OF  CHILDREN. 

1466«  The  children  entitled  to  dower  are  those  who  are  bom 
of  the  marriage  for  which  it  was  constituted. 

Children  of  the  consorts  who  were  bom  before  the  marriage,  but 
are  legitimated  by  it,  are  deemed  to  be  children  of  the  marriage  ;  so 
are  those  who  were  conceived  at  the  time  of  their  father's  death  and 
are  bom  afterwards  ;  and  so  are  also  the  grandchildren  whose  father 
being  a  child  of  the  marriage,  died  before  the  opening  of  the  dower. 

Those  children  only  can  claim  dower  who  were  capable  of  suc- 
ceeding to  their  father  at  the  time  of  his  death. — ^Pothier,  Dotuiirey 
344  et  seq.,  392  ;  Lamoignon,  Douavi^,  art  66,  63  ;  12  Pand.  Fran9., 
374.  [H.  461.] 

1467*  A  child  who  assumes  the  quality  of  heir  to  his  father, 
even  under  benefit  of  inventory,  can  have  no  share  in  the  dower. — 
Paris,  250,  251,  254  ;  2  Lauriere,  266  et  seq. ;  Pothier,  Douavre,  350  ; 
Contrd,  2  Argou,  143  ;  2  Prevot  de  la  Jann^,  143  ;  Pothier,  Dtmcbi/re, 
351.  [11.  461.] 

DECISIONS  : — 1.  Trois  des  demandeurs  ayant  fiedt  acte  d'hSritieni  de  lear 
pdre,  leur  renonciation  subs^quente  bera  annul4e  et  ilsne  pourront  r6olamer  lear 

part  du  douaire  coutumier  cr§6  par  leur  p^re BbsthbloT|  J. — FUian  vs  De- 

Beavjeu,  5  L.  C.  J.,  p.  128. 

2.  Que  les  enfants  ne  peuvent  r6olamer  le  douaire  or66  par  le  manage  de 
leur  pdre,  qu'en  renon9ant  k  sa  succesaion. — Q.  B. — Betaumay  S  Moquin,  2  Q.  B. 
R,  p.  187. 

1468.  In  order  to  be  entitled  to  dower,  the  child  is  bound  to 
return  into  the  succession  of  his  father  all  such  benefits  as  he  has 
received  from  him,  in  marriage  or  otherwise,  or  to  take  less  in  the 
dower.— Paris,  252  ;  2  Lauriere,  269  ;  2  Prevot  de  la  Jannte,  144  ;  2 
Argou,  145,  146 ;  Pothier,  Douavre,  352  et  seq, ;  Lamoignon,  Douaire, 
art.  62.  [H.  461.] 

1469«  The  dowered  children  are  not  bound  to  pay  the  debts 
which  have  been  contracted  by  their  father  since  the  marriage  ;  as 
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to  those  which  were  contracted  previously,  they  are  only  liable  hypo- 
thecarily  for  them,  with  a  recourse  against  the  other  property  of 
their  father. — ^Paris,  250 ;  2  Lauri^re,  262  ;  2  Argou,  255  ;  Lamoignon, 
Dcmaire,  art.  62.  [IL  463.] 

1470*  When  conventional  dower  consists  in  a  sum  of  money  to 
be  paid  once  for  all,  it  is  to  all  intents  deemed  moveable. — Paris,  259  ; 
2  Laurifere,  284.  [H.  463.] 

1471*  After  the  opening  of  the  dower  and  the  termination  of 
the  usufruct  of  the  wife,  the  property  composing  such  dower  is  divided 
amongst  the  children  and  grandchildren  entitled  to  it,  in  the  same 
manner  as  if  it  had  fallen  to  them  by  succession. 

The  shares  of  those  who  renounce  remain  in  the  succession,  and 
do  not  increase  the  shares  of  the  other  children  who  take  dower. — 
Paris,  250  ;  2  Prevot  de  la  Jannis,  143  ;  2  Argou,  141, 143,  144  ;  Po- 
thier,  Doumre,  393,  394,  395  ;  Lamoignon,  art.  61  ;  12  Pand.  Fran9., 
176.  [IL  463.] 

DECISION  : — ^Les  parts  des  douairien  qui  renoncent  an  douaire  restent  dans 
la  succesBion  de  leur  pdre  et  n'aogmentent  pas  celles  des  autres  enfants  qui  s'en 
tiennent  au  douaire. — Loranobb,  J. — Lepage  V9  Chartierj  11  L.  C.  J.,  p.  29. 


TITLE   FIFTH. 

OF   SALE. 


CHAPTER  FIRST. 

GENERAL    PROVISIONS. 

1472.  [Sale  is  a  contract  by  which  one  party  gives  a  thing  to 
the  other  for  a  price  in  money  which  the  latter  obliges  himself  to  pay 
for  it. 

It  is  perfected  by  the  consent  alone  of  the  parties,  although  the 
thing  sold  be  not  then  delivered  ;  subject  nevertheless  to  the  provi- 
sions contained  in  article  1027  and  to  the  special  rules  concerning  the 
transfer  of  registered  vessels.] — Domat,  liv.  1,  tit.  2,  sec.  1,  nn.  1,  2 ; 
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Troplong,    Vente,  nn.  4,  37  et  seq. ;  6  Marcad6,  pp.  142  et  seq  ;  C.  C, 
art.  1022, 1025, 1027  ;  C.  N.,  1582, 1583.  [XL  39,  III.  383.] 

DECISIONS : — 1.  To  enable  a  purchaser  to  institate  a  petitory  action,  it  ia  not 
necessary  that  he  should  have  had  the  possession  or  actual  tradition  of  the  im- 
moveable property  claimed,  provided  that  the  vendor  was  in  possession  of  such 
immoveable  at  the  time  of  the  sale. — Q.  B. — BUodeau  d:  LefrangoU^  12  L  C.  E. 
p.  25. 

2.  Les  d^fendeurs  ayant  aohet^  de  la  fleur,  livrable  aux  magasins  dee  de- 
mandeursy  de  temps  k  autre,  k  la  demande  des  acheteurs,  la  vente  est  parfiute 
quoiqu'il  n'y  ait  pas  tradition  au  moment  du  contrat,  et  la  fleur  demeur^  aux 
dits  magasins  est  la  propri6t6  des  aoheteurs  et  k  leurs  risques  et  perils.— SmitHi 
J. — Boyer  vs  PrieuVj  7  L.  C.  J.,  p.  52. 

3.  A  transfer  of  goods  may  be  validly  made  to  a  banking  institution  by  the 
delivery  of  a  warehouse  receipt  without  endorsement.— d.  R. — Molsont  Bank  vs 
JaneSf  9  L.  C.  J.,  p.  81. 

4.  In  a  sale  of  timber  growing,  with  the  right  to  cut  the  same,  the  only  tra- 
dition that  the  vendor  can  make  at  the  time  is  to  point  out  to  the  purchaser  the 
trees  to  be  cut — Badolbt,  J. — Rttsiell  vs  Oueriinj  10  L.  C.  J.,  p.  133. 

5.  The  acceptance  by  a  third  party  or  middle-man  of  a  delivery  order 
granted  by  a  vendor  in  favor  of  a  vendee,  for  goods  to  be  manufactured  by  the 
third  party  or  middle-man,  and  the  setting  apart  these  goods  as  subject  to  the 
vendee's  orders  by  the  third  party  or  middle-man,  as  they  are  manufactured,  is  a 
complete  delivery,  even  though  they  should  still  be  entered  in  the  vendor's  name 
in  the  books  of  the  third  party  or  middle-man. — Q.  B. — Broster  d:  ffaU,  10  L.  C 
J.,  p.  205. 

6.  La  vente  est  parfaite  par  le  seul  consentement  des  parties,  lorsqu'elle  est 
d'un  corps  certain  et  d6termin6  et  pour  un  prix  fixe  et  d6termin4.  Dans  ce  oas, 
Tacheteur  a  droit  de  saisir-revendiquer  Tobjet  vendu. — C.  R. — Kdly  vi  MerviUef 
I  R.  L.,  194. 

7.  Avant  la  promulgation  du  Code  Civil,  art.  1472,  le  vendeur  n'6tait  pas 
tenu  de  transferer  la  propri6t6. — Beaudby,  J, — Armitrong  vs  Dufresncty,  3  R.  Ik 
p.  366. 

8.  Qu'une  vente  ou  promesse  de  vente  pent  6tre  valable  sans  que  le  prix 
en  soit  fix6.— Q.  B.—Nault  &  Friee,  4  Q.  B.  R.,  p.  348, 11  Q.  L.  R^  p.  309. 

(Confirmed  in  the  Privt  Council,  13  Q.  L.  R.,  p.  287, 12  App.  Cas.,  p.  110.) 

9.  Ramsat,  J.  Zog.— Article  1472  C.  C.  is  to  be  understood  sub  modo.  One 
distinction  is  that  where  the  vendor  remains  in  possession,  fraud  will  be  presum- 
ed  ^Q.  B.^Blaek  is  WaXker^  M.  L.  R.,  1  Q.  B.,  p.  225. 

10.  Cross,  J.  2og. — ^The  consent  of  the  parties  completes  the  sale  and  gives 
a  good  title  to  the  vendee,  but  it  is  equally  clear  that  a  vendor  who  has  given  a 
good  title  by  consent,  may  afterwards  give  a  better  title  to  another  by  consent 
and  delivery ^Q.  B Fairbanks  is  Barlow,  M.  L.  R.,  2  Q.  B.,  p.  332. 

(Confirmed  in  the  Supreme  Court,  10  L.  N.,  p.  108,  14  S.  C.  R.,  p.  218.  The 
holding  of  the  Supreme  Court  is  noted  in  full  at  C.  C.  2194.) 

11.  In  this  case,  the  sale  was  simulated  and  was  in  reality  a  pledging  of 
moveables  claimed  to  have  been  sold,  rather  than  a  veritable  sale  of  them,  and 
the  transaction  had  not  the  indicia  of  a  bona  fide  sale.— Privt  Coukoii_Oii«^Iii^ 
it  DupuUj  5  App.  Cas.,  409,  24  L.  C.  J.,  p.  151,  3  L.  N.,  p.  171,  R.  A.  C,  p.  913. 
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12.  Qa'un  bail  de  meubles  pour  une  oertaine  somme  repr^sentant  leur  va- 
leur,  avec  la  condition  que  lonque  la  somme  Btipul6e  sera  pay6e,  les  immeubles 
seront  la  propri6t6  du  looataire,  est  parfaitement  r6gulier  et  constitue  bien  un 
lonage  et  non  pas  one  vente. — ^MoitssbaU;  J. — May  vs  FoumieTf  M.  R.  L.,  1  S.  C, 
p.  389. 

13.  Similar  decision  noted  at  C.  C.  1478. — Mathieu,  J. — Bertrand  vs  Oau- 
dreaUf  12  R.  L.,  p.  154. 

14.  Que  la  vente  d'un  navirCi  £Eute  par  aote  sous  seing  priy6  non  enrSgistr^ 
rend  Taoheteur  propri6taire,  m6me  k  regard  des  tiers. — Q.  B. — Michon  <k  Mar- 
eoiU,  9  Q.  L.  R.,  p.  330. 

15.  That  where  a  Bill  of  Exchange  for  the  price  of  goods  is  enclosed  to  the 
buyer  for  acceptance,  together  with  the  Bill  of  Lading,  which  has  been  made  to 
the  order  of  the  seller's  agent  and  which  is  the  symbol  of  the  property  of  the 
goods,  the  buyer  cannot  lawfully  retain  the  Bill  of  Lading  without  accepting  the 
Bill  of  Exchange,  and  if  he  do  so  retain  it,  he  thereby  acquires  no  ri|^t  to  the 
Bill  of  Lading  or  to  the  goods.— 0.  B.-^MeOiUivray  vs  Watt,  31  L.  C.  J.,  p.  49,  M. 
R.  L.,  3  S.  C,  p.  170— Q.  B.— 31  L.  C.  J.,  p.  278,  M.  L.  R,  3  Q.  B.,  p.  249. 

16.  That  in  a  contract  for  the  sale  of  moveables  a  stipulation  that  no  title 
shall  pass  until  perfect  payment  of  the  price  is  lawful  and  in  default  of  payment 
such  moveables  may  be  revendicated  in  the  possession  of  a  third  party  who  has 
purchased  in  good  faith,  unless  protected  by  the  exceptions  provided  for  by 

articles  1488,  1489  and  1490  C.  C.  or  by  a  prescriptive  title  under  C.  C.  2268 

A2n>BBWS,  J. — Chray  vs  L'Hdpital  du  Saeri  Camr,  13  Q.  L.  R.,  p.  85. 

17.  That  a  sale  made  on  condition  that  the  property  in  the  article  sold  shall 
remain  in  the  vendor  until  payment,  is  valid  as  a  conditional  sale  and  that  the 
seller  can  recover  back  the  goods  in  default  of  payment  although  they  are  under 
seizure  at  the  suit  of  a  third  party. — ^B^lanobb,  J. — Harrigan  vs  Harrigatif  1 1  L. 
N.,  p.  201. 

18.  That  where  an  undertaking  to  purchase  a  property  is  made  in  writing 
by  one  of  the  parties,  the  acceptance  of  the  same  by  the  other  party  need  not  be 

in  writing,  but  may  be  inferred  from  the  acts  of  such  party. — ^Tait,  J Greene  vs 

Mappen,  31  L.  C.  J.,  p.  163,  M.  L.  R.,  3  S.  C,  p.  393. 

See  also  cases  noted  at  G.  0. 1476. 

1478«  The  contract  of  sale  is  subject  to  the  general  rules  relat- 
ing to  contracts  and  to  the  effects  and  extinction  of  obligations 
declared  in  the  title  Of  Obligations,  unless  it  is  otherwise  specially 
provided  in  this  code.— C.  N.  1584  ;  [11.  39.] 

DECISIONS : — 1.  Where  an  absolute  deed  of  sale  is  made  and,  simultaneously 
with  it,  another  deed  is  past  whereby  the  purchaser  agrees  to  re-assign  the 
articles  transferred  to  him  by  the  deed  of  sale  back  to  the  vendor  upon  the  per- 
formance of  a  certain  condition,  and  this  condition  is  not  complied  with,  the  deed 
of  sale  remains  in  full  force  and  the  purchaser  is  absolute  owner  and  proprietor 
of  the  efifects  transferred  to  him  in  virtue  thereof. — Privy  Council. — Shaw  & 
Jefferyj  10  L.  C.  R.,  p.  340, 13  Moore's  P.  C.  Rep.,  p.  432. 

2.  A  lease  of  moveable  property  containing  at  the  same  time  a  promise  of 
sale,  dependant  on  the  payment  of  certain  instalments  is  a  conditional  sale,  and 
therefore  on  non-payment  of  the  balance  of  the  same,  the  vendor  cannot  proceed 
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by  iaisie^evendication  against  ihe  purchaser.  The  action  should  be  for  resiliation 
of  the  sale. — Cason,  Badolbt,  Monk  and  DRUMMeND,  J.  J.  (Duval,  C.  J.  dissenting.) 
Messrs.  J.  J.  Caron,  Badgley  and  Drummond  would  not,  however,  dismiss  plaintiffs 
demand  for  a  condemnation  against  the  purchaser  to  pay  the  instalments  doe. 
Action  maintened  pro  tanto,  but  saiHe-reoendtcaiion  set  aside.  Mr.  Justice  Monk, 
with  the  Court  of  Review,  thought  that  in  a  iaisierevendicaiion,  no  such  condem- 
nation could  be  made.-^  B. — Brown  &  LemietuCf  1  B.  C,  476. 

3.  Uabsence  de  sceau  sur  un  acte  de  vente  d'une  propri6t6  aoquise  par  la 
demanderesse  en  cette  cause,  lorsqu'ellea  6t6  mise  en  possession  et  a  paye  le  prix 
de  vente,  n'est  pas  une  cause  de  nullit6  de  la  vente. — Maokat,  J^-J5i  PfUricVg 
Hall  A$sociaiion  vs  Moore^  5  R.  L.,  p.  294. 

1474*  When  things  moveable  are  sold  by  weight,  number  or 
measure,  and  not  in  the  lump,  the  sale  is  not  perfect  until  they  have 
been  weighed,  counted  or  measured ;  but  the  buyer  may  demand  the 
delivery  of  them  or  damages  according  to  circumstances.— ^^  L.  8,  De 
pericvZo  et  comm.  rei  venditce  ;  L.  35,  §  5  ;  De  contr.  empt ;  Pothier, 
Vente,  n.  308;  6  Marcad^,  p.  149;  Troplong,  Fe?!^,  nn.  86,  87;  14 
Fenet,  pp.  4,  21,  85, 153, 182,  183 ;  C,  N.,  1585.  [II.  39.] 

DECISIONS :— 1  •  Upon  the  sale  of  goods  by  admensuration,  which  may  happen 
to  be  destroyed  before  measurement,  the  loss  is  oast  upon  the  seller.  Stipula^oos 
of  admeasurement  and  delivery  at  a  particular  place  and  time  renders  the  sale 
conditional  and  incomplete  until  the  occurrence  of  those  events,  and  in  the  mean- 
time the  risk,  periculum  rei  venditcs,  must  be  borne  by  the  seller. — Coubt  of 
Appeals  : — Le  Meeurier  &  Logan,  1  R.  de  L.,  p.  176. 

2.  In  the  case  of  non-execution  of  a  contract  of  sale  of  a  specific  and  deter- 
mined article  destroyed  by  vis  major  without  any  foult  of  the  vendor  and  which 
cannot  be  replaced,  an  action  can  be  maintained  for  the  restitution  of  the 
moneys  paid  in  advance  of  such  contract,  but  cannot  be  maintained  for  damages 
by  reason  of  the  non-execution  of  the  samc^Tudgment  of  the  Superior  Coort 
accordingly  confirmed  as  to  the  restitution  and  reversed  as  to  the  damages  whioh 
were  awarded. — Q.  B. — Rueeel  &  Levey ,  2  L.  C.  R.,  p.  457. — Bowbn  &  Mbrbdith, 
JJ.— 2L.C.  R.,p.257. 

3.  Where  three  chains  are  attached  together  tor  the  purpose  of  delivery, 
they  compose  one  whole,  and  delivery  of  any  one  of  them,  will  not  be  held  to 
have  been  made  until  all  three  shall  have  been  delivered. — Q.  B^-^-MeMaster  S 
Walker,  8  L.  C.  R,  p.  171. 

4.  Held  in  the  Superior  Court : — ^That  a  purchaser  who  has  received  part  of 
a  quantity  of  flour  sold  by  sample  is  entitled,  when  sued  for  the  price,  to  a 
reduction  equal  to  the  diminished  value  of  the  flour  received,  it  being,  inferior  to 
the  sample.  That  the  purchaser  is  bound  on  receipt  of  the  flour  to  have  it  exam- 
ined without  delay  and  to  tender  it  back,  and  that  a  notarial  protest  and  tender 
on  the  21st.  July  was  too  late,  the  sale  and  delivery  having  been  made  on  the  19t]i. 
June,  although  verbal  notice  of  the  bad  quality  of  the  flour  had  been  given  to  the 
brokers  on  the  27th.  June.  That  the  purchaser  having  sold  part  of  the  flour,  was, 
not  entitled  to  have  the  sale  set  aside  for  the  remainder  of  the  flour  received... 
Held  in  Appeal :— That  an  offer  to  deliver  back  a  portion  of  the  flour  remaining 
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in  the  hands  of  the  purchaser  was  a  valid  offer  and  that  the  confession  of  judg- 
ment offered  in  one  of  the  pleas  for  the  balance  of  price  was  sufficient  and 
should  have  been  acccepted.  The  purchaser  was  entitled  as  part  of  his  damages, 
to  deduct  the  cost  of  transportation  to  and  from  his  customers  in  the  country,  to 
whom  part  of  the  flour  had  been  forwarded  without  having  been  examined,  and 
also  the  deduction  from  the  price  allowed  to  the  customers  on  such  sales. — Q.  B. 
^Ledue  d:  Shaw,  13  L.  C.  R.,  p.  438. 

5.  In  the  case  of  a  sale  of  a  given  quantity  of  seed  by  sample,  where  the 
bulk  proves  inferior  to  sample,  the  purchaser  is  not  bound  to  accept  the  part 
which  is  equal  to  sample,  but  may  repudiate  the  whole  purchase.— XI.  R — Des- 
marteau  vi  Harvey,  17  L.  C.  J.,  p.  244. 

6.  La  vente  d'objets  dont  le  priz  doit  ^tre  pay6  d,  tant  la  mesure,  ne  pent 
dtre  parfaite  que  par  la  livraison.  Dans  ce  oas,  I'acheteur  n'a  pas  d'autre  action 
que  celle  pour  demander  la  livraison  des  effets  vendus,  et  des  dommages,  le  cas 
6ch6ant.  Dans  le  dernier  cas,  si  I'acheteur  institue  une  action  en  revendication 
comme  propri6taire,  son  action  sera  d6bout6e  sur  demurrer  ;  cependant  il  pour- 
rait  avoir  droit  k  une  saisie  conservatoire  des  objets  vendus ^C.  lEL^Kelly  vs 

MervUle,  1  R.  L.,  p.  194. 

7.  Une  partie  qui  se  fait  mesurer  et  couper  des  marchandises  et  qui  office 
ensuite  un  accompte,  a  droit,  sur  le  refus  du  marchand  de  livrer  toutes  les  mar- 
chandises, de  choisir  parmi  les  effets  achet^s  pour  la  valeur  de  cet  accompte  ou 
de  se  faire  rembourser  le  montant  pay6.  Le  marchand  ne  peutretenir  le  montant 
pay6,  sous  pr6texte  de  Tinsolvabilit^  de  Tacheteur,  etsur  le  motif  qu'il  repr^sente 
la  valeur  des  marchandises  couples,  malgr6  qu'il  offre  de  les  remettrc-^OHNSON, 
J^^Walsh  vs  Bernard,  4  R.  L.,  p.  659. 

8.  By  a  writing  sous  seing  privi,  L.  purchased  from  D.  2,265  cords  of  wood 
^  as  now  corded  at  Port  Lewis,"  for  the  sum  of  $4,520,  and  by  the  same  writing 
acknowledged  receipt  of  the  wood,  declared  ^himself  satisfied  therewith,  and 
discharged  the  vendor  ^^de  toute  garantie  uU&ieureJ^  The  purchaser  having 
measured  the  wood,  found  it  423  cords  short,  and  a  portion  of  it  rotten.  Suit  was 
thereupon  instituted  for  the  value  of  wood  not  delivered  and  of  the  part  that  was 
rotten.  Held,  that,  by  the  terms  of  the  agreement,  the  sale  was  en  hloe  and  not  by 
the  cord,  and  the  purchaser  could  not  recover. — ^Q.  B. — Lalonde  d:  Drolet,  1 L.  N., 

p.  29. 

9.  In  the  case  of  a  sale  of  rags  by  sample,  the  purchaser  may  claim  the  resi- 
liation  of  the  sale,  on  the  ground  that  the  rags  delivered  were  not  according  to 
sample,  within  a  reasonable  delay  after  delivery.  The  mere  reception  of  the  rags 
at  the  railway  depot  where  they  were  delivered,  without  special  examination  and 
comparison  with  the  samples,  and  the  payment  of  a  sum  on  account,  on  the  sup- 
position that  all  was  right,  will  not  operate  as  a  bar  to  the  vendee's  repudiating 

the  sale  after  discovery  that  the  rags  were  not  according  to  sample Q.  B 

Buniin  is  Hibbard,  10  L.  0.  J.,  p.  1. 

10.  When  the  article  sold  turns  out  to  be  something  entirely  different,  the  sale 
is  null,  though  made  by  sample. — Badoley,  J — Kerry  v$  Sewell,  1  L.  C.  L.  J.,p.  62. 

11.  The  Defendant  agreed  to  purchase  a  quantity  of  cheese  in  warehouse, 
with  right  to  reject  spoiled  cheese.  The  cheese  being  sold  by  the  pound,  it  had 
to  be  weighed.  He  sent  men  to  examine  the  cheese  and  they  set  apart  1643, 
boxes  as  acceptable  and  rejected  33.  At  his  request,  the  cheese  was  allowed  to 
remain  a  few  days  longer  than  the  date  agreed  on  for  its  removal,  and  was  then 
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damaged  by  a  flood.  The  Defendant  refused  to  carry  out  the  purchase  and  the 
cheese  was  re-sold  at  a  loss. — Held  ;— That  the  sale  was  complete  on  the  ex- 
amination of  the  boxes  and  that  it  was  then  at  the  risk  of  the  buyer,  who  must 
bear  the  loss ^Tobranoe,  J. — Ross  vs  Hannan/,  M.  L.  R.,  2  S.  C,  p.  395. 

12.  Que  Pacqudreur  d'un  objet  ind6termin6,  dans  respdce,78  cordesde  bois, 
ne  pent  prendre  une  saisie  revendication  pour  revendiquer  cet  objet,  avant  qu'il 
soit  d6termin6. — Mathibu,  J. — Contant  vs  Normandinj  11  R.  L.,  p.  479. 

1 3.  Que  dans  une  vente  de  choses  mobilidres,  au  poids,  au  compte  ou  &  la 
mesure,  et  non  en  bloc,  Tacheteur  est  tenu  de  payer  le  prix  de  vente,  sulvant  la 
convention,  quoique  la  vente  ne  soit  pas  parfaite — Mathieu,  J. — Riopelle  vs 
Fleury,  12  R.  L.,  p.  303. 

14.  Appellants  had  no  right  to  refuse  payment  for  the  cargo  on  the  grounds 
of  deficiency  in  the  delivery,  considering  that  the  weighing  was  done  by  the 
defendants  in  the  absence  of  the  plaintiffs  and  without  notice  to  them,  at  a  time 
when  the  defendants  w*ire  bound  by  the  option  they  had  previously  made  to  take 

the  coal  in  bulk. — Supreme  Court Hudon  Cotton  Co.  d:  Canada  Shipping  Cb,  13 

S.  C.  R.,  p.  403. 

See  also  cases  noted  at  C.  C,  1492  and  1493. 


1475*  The  sale  of  a  thing  upon  trial  is  presumed  to  be  made 
under  a  suspensive  condition,  when  the  intention  of  the  parties  to  the 
contrary  is  not  apparent. — ff  L.  3,  L.  34,  §  5,  De  cmiir.  empt;  L.  31, 
§  32;  De  cedilitio  edicto  ;  Domat,  liv.  1,  tit.  2,  Dn  contrat  de  vente, 
sec.  4,  n.  8  ;  Pothier,  Vente,  nn.  264-5-6  ;  Marcad^,  vol.  6,  p.  156 ;  Trop- 
long,  Vente,  nn.  106, 107  ;  C.  N.,  1588.  [II.  39.] 

DECISIONS : — 1  •  The  plaintiff  sued  for  the  price  of  a  mowing  and  reaping 
machine.  The  plea  was  that  the  machine  was  only  taken  on  trial,  to  be  kept  only 
in  case  it  should  prove  a  perfect  instrument  in  every  respect  and  that  on  trial 
the  machine  was  found  unsuitable,  and  that  defendant  had  notified  the  plaintiff 
accordingly  and  called  upon  him  to  take  away  the  machine.  The  inferior  Court 
gave  judgment  in  favor  of  the  plaintiff,  but  the  majority  of  the  Court  of  Appeals 
was  in  favor  of  reversing  that  judgment. — Q.  B. — Fallow  d;  Smith,  1  L.  C.  L.  J., 
p.  35. 

2.  Qu'un  defendeur  poursuivi  pour  $158.40,  prix d'une  machine  &Iui  vendue, 
et  qui  plaide  qu'il  n'a  re9ue  cette  machine  qu'4  Tessai,  et  que  n'en  ayant  pas  ^tk 
satisfait,  il  a  inform^  le  vendeur  d'avoir  a  la  reprendre,  tel  que  convenu,  peut 
prouver  son  plaidoyer  par  tSmoins.  (C.  C.  1233.) — ^Tasohereau,  J. — C^optn  vs 
Whitfield,  M.  L.  R.,  2  S.  C,  p.  187. 

14*76.  A  simple  promise  of  sale  is  not  equivalent  to  a  sale,  but 
the  creditor  may  demand  that  the  debtor  shall  execute  a  deed  of  sale 
in  his  favor  according  to  the  terms  of  the  promise,  and  in  default  of 
so  doing,  that  the  judgment  shall  be  equivalent  to  such  deed  and  have 
all  its  legal  effects ;  or  he  may  recover  damages  according  to  the  rules 
contained  in  the  title  Of  Obligations. — Pothier,  Vente,  479  ;  Bardet, 
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Arrgt  2  mars  1627  ;  Joum.  des  Aud.,  Arr^t  28  mai  1658;  0.  N.,  1589. 
[11.  39.] 

DECISIONS : — 1*  A  naked  promise  to  sell  without  a  price  being  named,  and 
without  any  promise  on  the  part  of  the  vendee  to  buy,  to  pay  for  or  to  accept  the 
land,  is  a  nudum  pactum, — K.  B. — BHair  vs  PHUaon^  2  R.  de  L,  p.  79. 

2.  The  defendants  agreed  to  sell  their  undivided  share  in  a  certain  land  and 

premises  to  one  Laberge  and  his  wife  and  to  the  plaintiffs  jointly Held:  that  a 

joint  and  separate  action  would  not  lie  to  compel  the  execution  of  the  agreement, 
but  where  action  was  brought  by  one  of  the  parties  alone  it  was  held  that,  as  the 
non-execution  of  the  agreement  was  occasioned,  not  by  the  refusal  of  the  defend- 
ant, but  by  the  refusal  of  the  wife  of  Laberge  to  join  in  the  deed  of  sale,  the 
action  of  the  plaintifi&  could  not  be  maintained. — ^Coubt  of  Appeals. — Oaudin  & 
FicheiU,  3  R.  de  L.,  p.  261. 

3.  In  an  action  to  compel  a  party  to  execute  a  deed  of  sale,  the  plaintiff  is 
not  bound  to  tender  by  his  action  and  to  deposit  in  court  the  purchase  money, 
more  particularly  if  the  defendant  plead  that  he  is  unable  to  execute  the  required 
deed. — C.  R. — Perrault  vs  Arcandj  4  L.  C.  R.,  p.  449. 

4.  In  an  action  to  resiliate  a  verbal  promise  of  sale  of  an  immoveable, 
admitted  by  the  defendant,  but  with  conditions  different  from  those  alleged  by 
the  plaintiff,  the  latter,  who  has  adduced  no  evidence,  has  the  right  to  a  judgment 
conformably  with  the  conditions  admitted  by  the  defendant. — Q.  B. — Lacroix  Jc 
Lambert,  12  L.  C.  R.,  p.  229. 

5.  To  entitle  a  party  to  an  action  of  damages  for  the  non-fulfilment  of  a 
promise  of  sale,  the  promise  must  either  have  been  given  in  writing  or  must  be 
clearly  admitted  by  the  defendant. — ^Tasohbrbau,  J. — Oagnon  va  Fecteau,  15  L. 
C.  R.,  p.  89. 

6.  Que  la  promesse  de  vente  (qui  vaut  vente)  quoique  verbale,  est  obliga 
toire Q.  B Pinsonnault  &  Dubi,  3  L.  C.  J.,  p.  176. 

7.  The  Defendant  verbally  agreed  to  sell  his  house  and  lot  to  the  Plaintiff 
for  $1000,  payable  on  the  Plaintiff  takmg  possession  on  the  Ist  May.  The  Defend- 
ant, on  being  sued  to  execute  a  title  deed  in  conformity  with  his  promise,  pleaded 
that  there  was  no  bargain  made  but  that  there  were  certain  allusions  to  the  subject 
{pourparlers)  which  he  recounts,  but  positively  denied  agreement  to  sell  The 
Defendant,  on  oath  as  a  witness,  admitted  that  he  had  promised  to  sell  the  house 
as  claimed  by  the  plaintiff.  On  cross-examination  by  his  own  counsel,  the  Defend- 
ant further  said  that  it  was  a  further  condition  to  the  sale  that  his  (the  Defend- 
ant's) wife's  assent  should  be  given.  This  not  having  been  pleaded  was  held  by 
the  court  to  be  a  mere  afterthought  and  judgment  was  consequently  rendered 
in  favor  of  the  Plaintiff— Johnson,  J. — Leclhre  va  Oagnon,  5  R.  L.,  p.  447. 

8.  A  promise  to  sell  certain  real  estate  was  made  subject  to  three  condi. 
tions  which  were  to  be  complied  with  at  certain  specified  times.  These  condi- 
tions not  having  been  fulfilled  an  action  was  brought  to  annul  the  promise  of  sale; 
and  judgment  was  rendered  accordingly — Q.  B — Charlebois  <fe  Lemaire,  8  R,  L., 
p.  306. 

See  also  cases  noted  at  C.  C.  1472. 

I^ITT.  If  a  promise  of  sale  be  accompanied  by  the  giving  of 
earnest,  each  of  the  contracting  parties  may  recede  from  it ;  he  who 
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has  given  the  earnest,  by  forfeiting  it,  and  he  who  received  it,  by  re- 
turning double  the  amount. — Pothier,  Vente,  500  et  seq  ;  C.  L.,  2438 ; 
C.  Cant.  Vaud,  1122  ;  C.  N.,  1590.    [11.  39.] 

1478*  A  promise  of  sale  with  tradition  and  actual  possession  is 
equivalent  to  sale.— 0.  N.,  1589.  [II.  41.] 

DECISIONS  : — 1 .  A  verbal  sale  of  an  immoveable  accompanied  by  a  promise  to 
pass  the  requisite  deeds  therefor  at  later  date,  is  not  a  complete  and  perfected 
contract  of  sale.  The  sale  of  immoveables,  so  long  as  it  is  not  followed  by  the 
execution  of  a  deed  of  sale,  is  nothing  more  than  &  pourparler j  or  negociation  for 
a  sale,  and  either  of  the  parties  thereto  can  desist  therefrom. — ^The  effect  of  a 
promise  of  sale  and  the  effect  of  a  verbal  sale  of  immoveables  discussed — ^Cousr 
OF  Appeals. — Gaudin  d:  Fichettef  3  R.  de  L.,  p.  261. 

2.  A  deed  purporting  to  be  a  prombe  of  sale  but  containing  saUine  in 
fftvour  of  the  purchaser  and  transfer  of  possession  by  the  vendor  is  in  effect  a  deed 
of  sale,  notwithstanding  a  condition  to  give  a  title  after  payment  of  the  first  in- 
stalment.— Q.  B. — Kerr  S  Livingstone^  I  L.  C.  R.,  p.  275. 

3.  A  promise  of  sale  accompanied  by  delivery  is  equivalent  to  a  sale  and  an 
actions  for  lods  et  ventes  will  lie.— Stuabt,  J. — Seminary  of  Quebec  vs  Maguire^  9 
L.  C.  R.,  p.  272. 

4.  A  promise  of  sale,  followed  by  possession,  is  equivalent  to  an  absolute  sale 
and  an  hypothecary  claim  created  against  the  vendor  subsequent  to  such  pro- 
mise of  sale  is  inoperative  as  against  the  property  sold — Where  such  purchaser 
brings  an  action  against  a  third  party  to  whom  he  has  resold  a  portion  of  the 
property,  as  well  in  his  quahty  of  proprietor  as  in  his  capacity  of  attorney  of  his 
vendor  under  such  promise  of  sale,  judgment  must  be  rendered  in  his  favor  as 
proprietor  and  his  selling  in  the  capacity  of  attorney  of  his  vendor  cannot  affect 
his  right  to  recover  as  proprietor.— Q.  B. — Oosselin  ds  Grand  Trunk  By.,  9  L.  C. 
R.,  p.  315. 

5.  La  promesse  de  vente  (qui  vaut  vente),  quoique  verbale,  est  obligatoire. 
Q.  B.—Pinaonneauli  &  Dub^,  3  L.  C.  J.,  p.  176. 

6.  Par  ces  mots  :  **  Promesse  de  vente  avec  tradition  et  possession  actuelle 
«  6quivaut  &  vente,''  il  faut  entendre  qu'une  telle  promesse,  tout  en  liant  celui  qtii 
promet  assez  6nergiquement  pour  que  la  vente  s'ensuive  forc^ment  si  I'autre 
partie  remplit  les  conditions  du  contrat,  ne  signifie  pas  n^anmoins  que  telle  pro- 
messe de  vente  est,  en  droit,  la  mdme  chose  qu'une  vente ;  telle  promesse  zi'a 
pas  Peffet  de  transporter  le  droit  de  propri6t^  en  la  personne  du  stipulant,  lore* 
qu'il  appert  par  les  termes  du  contrat  que  telle  n'a  pas  6t6  Tintention  des  parties, 
mais  qu'au  contraire  elles  ont  voulu  rSserver  cet  effet  k  un  acte  post6rieur  et 
conserver  le  droit  de  propri6t6  en  la  personne  du  promettant.    Le  droit    de 
demaoder  la  r6solution  de  la  vente,  faute  de  paiement  du  prix,  appartient  au 
vendeur,  malgr6  qu'il  ait  stipul6  comme  remade  k  Pinex6cution  des  conditions  de 
la  part  de  celui  qui  a  promis  d*acheter,  la  revente  ou  reprise  des  biens  vendus, 
surtout  s'il  a  stipule  ce  remdde  sans  prejudice  k  tout  autre  droit.    La  clause  par 
laquelle  le  vendeur  se  reserve  le  droit  de  **  se  faire  remettre,  reprendre  et  reven- 
diquer,"  n'est  rien  autre  que  le  pacte  commis6oire.    La  position  du  prometteur 
n'est  sous  ce  rapport  nullement  chang6e  par  la  faillite  de  celui  i  qui  il  a  promis 
de  vendre. — Mackay,  J. — Renaud  vs  Arcand,  14  L.  C.  J.,  p.  102, 
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7.  Where  the  plamtiff  by  an  agreement  in  writing  transferred  to  the  defend- 
ant a  barge  to  use  it  and  take  possession  of  it  at  onoe,  but  subject  to  the  express 
condition  that  such  use  and  possession  would  give  the  defendant  no  right  of  pro- 
perty in  the  barge  until  he  should  have  completed  delivery  of  500  tons  of  coal  to 
plaintiff,  according  as  the  latter  would  require  it,  and  the  barge  was  lost  by  force 
majeure^  without  fiftult  of  the  defendant,  before  the  coal  was  all  delivered  though 
after  the  time  mentioned  in  the  agreement  within  which  it  was  deliverable :  these 
circumstances  did  not  take  the  case  out  of  the  ordinary  rule  res  perii  domino  ; 
the  loss  of  the  barge  fell  on  the  plaintiff  as  owner,  and  the  defendant  was  not 
bound  to  complete  delivery  of  the  coal. — C.  IL — Beaudry  vs  Janes,  15  L.  C.  J. 
p.  118. 

8.  In  the  case  of  an  agreement  (before  our  Civil  Code)  by  A.  B.  to  purchase 
from  C.  D.  a  lot  of  land  for  a  specified  sum,  to  be  paid  by  instalments,  followed 
by  a  bond  from  C.  D.  in  a  penal  sum,  to  the  efiect  that,  on  the  purchase  money 
being  fully  paid,  C.  D.  would  execute  a  deed  of  sale  in  due  form,  and  followed 
also  by  actual  and  uninterrupted  possession,  by  A.  B.,  the  right  of  property  of 
C.  D.  in  the  lot  of  land  was  unaffected,  so  long  as  any  portiox\  of  the  purchase 
money  remained  unpaid  and,  therefore,  C.  D.  had  a  right  to  be  collocated  for 
such  unpaid  purchase  money,  in  the  distribution  of  the  proceeds  of  a  sale  of  the 
lot  by  the  sheriff,  in  preference  to  duly  registered  judgments  obtained  by 
creditors  of  A.  B.  against  him,  while  in  possession  of  the  lot, — and  this,  without 
any  registration  either  of  the  agreement  or  of  the  bond. — Q.  B — Thomas  S  Ayleuy 
16  L.  C.  J.,  p.  309. 

9.  Uappelant  ayant  obtenu  une  promesse  de  vente  de  Tagent  publiquement 
reconnu  d'une  compagnie  faisant  le  commerce  de  propri6t6s  immobilidres,  et 
ayant  pris  possession  du  terrain,  ne  pent  dtre  d6poss6d6  par  cette  compagnie, 
sans  aucune  ndson  valable. — Q.  B. — Dubrule  &  Lafontaine,  1  R.  L.,  p.  709. 

10.  A  condition  in  a  promise  of  sale,  that  although  followed  by  possession, 
it  should  not  be  equivalent  to  a  sale,  held  valid. — C.  R. — Noel  vs  Laverdihre,  4  Q. 
L.  R,  p.  247. 

11.  Qu'une  promesse  de  vente  d'un  immeuble,  accompagn^e  de  possession, 
6quivaut  k  une  vente  et  que,  lorsqu'elle  est  faite  par  un  agent  ordinaire,  sans  au- 
torisation  sp^ciale,  elle  est  valable  sans  que  le  prix  en  soit  fix6. — Q.  B. — Nault  & 
Price,  4  Q.  B.  R,  p.  348,  11 Q.  L.  R,  p.  309.— Privy  Counoii— 13  Q.  L.  R.,  p.  287, 
12  App.  Cas.,  p.  110. 

12.  Que  la  convention  par  laquelle  le  propri6taire  d^un  cheval  le  loue  pour 
le  temps  de  1\  mois,  moyennant  un  loyer  de  $90,  et  au  cas  du  paiement  total  du 
loyer  promet  le  vendre  alors  et  donner  quittance  du  prix  que  le  loyer  repr^sente, 
est  legale,  et  que  la  propri6t6  du  cheval  ne  change  pas  tant  que  le  loyer  n'est  pas 
int^gralement  pay6.  Que  le  propri6taire  pent  revendiquer  ce  cheval,  mdme  entre 
les  mains  d*un  tiers. — Mathibu,  J — Bertrand  vs  Gaudreau,  12  R  L.,  p.  154. 

13.  Similar  decision  noted  at  C.  C.  1472,  n.  12. — ^Moctssbau,  J,— May  vs 
Foumier,  M.  L.  R,  1  S.  C,  p.  389. 

14.  Where  a  piano  was  sold  conditionally  upon  the  price  being  paid  by  the 
purchaser,  it  was  held  that  the  proprietorship  was  in  the  vendor  so  long  as  the 
price  was  not  paid  to  him. — ^C.  R — Fairview  vs  Wheeler,  4  L.  N.,  p.  237. 

15.  When  in  an  agreement  of  sale  of  land,  accompanied  by  possession  of  the 
vendor,  it  was  stipulated  that  the  vendor  should  furnish  deed  if  the  payments 
agreed  on  were  punctually  made,  the  purchaser  forfeited  his  rights  by  failure  to 
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make  the  payments  as  stipulated,  without  being  put  en  demeure.  (See  cases  at 
C.  C.  1067.)— Supreme  Couet. — Grange  &  McLennan^  9  S.  C.  R.,  p.  385,  C.  D.,  p- 
462,  6  L.  N.,  p.  209, 28  L.  C.  J.,  p.  69. 

]6.  Qu*une  personne  qui  vend  un  meuble  et  retient  son  droit  de  propri6t6 
jusqu'au  parfait  paiement  des  billets  promissoires  repr^sentant  le  priz  de  Teote, 
ne  peut  saisir  revendiquer  ce  meuble  entre  les  mains  d*un  tiers  de  bonne  foi,  lors- 
qu'il  a  ^t6  vendu  k  oe  dernier  par  I'acheteur  avant  P6ch^nce  des  billets.  II  en 
serait  autrement,  et  le  propri^taire  pourrait  saisir  revendiquer  son  meuble  si  ce 
dernier  eOt  6t6  perdu  ou  vol6,  par  ezemple,  si  le  proprietaire  PeCit  lou6,  avec  sti- 
pulation que  le  locataire  deviendrait  proprietaire  en  remplissant  les  conditions  da 
bail,  et  que  le  locataire  Teat  vendu.— Johnson,  J. —  Ooldie  vs  Bieaillon,  7  L.  N., 
p.  347. 

See  also  oases  noted  at  C.  C.  1487. 

1479.  The  expense  of  the  title  deed  and  other  accessories  to  a 
sale  is  borne  by  the  buyer,  unless  it  is  otherwise  stipulated. — C.  L., 
2441  ;  0.  C.  Vaiid,  1123  ;  C.  N.,  1593.  [IL  41.] 

DECISION : — ^Que  les  frais  d'enregistrement  d'un  contrat  de  vente  sont  com- 
pns  dans  ceuz  que  Pacheteur  est  tenu  de  payer — ^C.  R — PrucPhommevs  Scoit,^ 
L.  C.  J.,  p.  156,  M.  L.  R.,  2  S.  C,  p.  63. 

14SO*  The  articles  of  this  title,  in  so  far  as  they  affect  the 
rights  of  third  persons,  are  subject  to  the  special  modifications  and 
restrictions  contained  in  the  title  0/  Registration  of  Real  Rights, — 
II.  41.] 

14^1.  Tavern-keepers,  or  others,  selling  to  persons  other  than 
travellers,  intoxicating  liquors  to  be  drunk  on  the  spot,  have  no 
action  for  the  recovery  of  the  price  of  such  liquors. — Gout,  de  Paris, 
art.  128  ;  Guyot,  R6p.,  vo.  Cabaretier,  p.  575  ;  Gout.  d'Orl.,  art.  267  ; 
N.  Denisart,  vo.  Cabaret,  n.  16,  vo.  Aubergiste,  n  4.    [11.  41.] 

Amendment  : — The  Quebec  License  Act  of  1878  enacts  as  fol- 
lows : 

105.  Every  payment  in  money,  or  in  objects  having  a  pecuniary- 
value,  for  intoxicating  liquors,  furnished  in  contravention  of  this  law, 
is  held  to  have  been  made  without  consideration  and  against  law. 

106.  The  amount  thereof  may  be  recovered  from  the  receiver 
thereof  by  the  party  who  made  such  payment,  or  by  his  wife  withoat 
the  authorization  of  her  husband,  and  by  his  father  or  his  tutor  if 
he  be  a  minor  ;  and  all  contracts  and  obligations  whatever,  in  whole 
or  in  part,  made  and  entered  into,  for  or  by  recison  of  such  furnishing 
of  such  liquors,  in  violation  of  law,  are  null  ;  saving  the  rights  of 
third  parties. 
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107.  No  action  can  be  maintained,  for  or  by  reason  of  the  sale  of 
liquors,  furnished  in  contravention  of  this  law.  This  article  does  not 
affect  the  provisions  of  article  1481  of  the  civil  code  of  Lower  Canada. 
— Q.  41  Vict.,  cap.  3,  ss.  105-107. 

DECISIONS  : — 1.  La  valeur  des  boissons  vendues  anx  voyageurs  qtii  s^jour- 
nent  dans  un  hdtel  est  recouvrable  en  justice.  —  Berthelot,  J.  —  Mercier  vs 
BHllon,  5  L.  C.  J.,  p.  337. 

2.  The  supply  of  reireshments  to  a  gang  of  men  collected  during  an  election 
of  a  representative  to  the  Ck)mmons  of  Canada,  to  be  used  in  case  of  an  emer- 
gency, gives  rise  to  no  action  at  law  for  payment  of  the  refreshments.— .Torrance, 
J. — Johnson  vs  Drummond,  17  L.  C.  J.,  p.  176. 

3.  II  n'y  a  pas  d'aotion  pour  le  priz  des  liquf>urs  enivrantes,  vendues  par  des 
cabare tiers  pour  Stre  hues  sur  lelieu,  ^  d'autre  qu'i  des  voyageurs,  m^me  lorsque 
le  d^biteur  a  reconnu  la  dette  dont  la  nature  n'est  pas  chang^e  par  la  reconnais- 
sance.— ^LoRANOBR,  J. — Bergeron  vs  Fleury,  7  R.  L ,  183. 

4.  Que  le  priz  de  la  boisson,  mSme  vendue  au  verre  par  un  restaurateur, 

pour  oonsommer  pendant  le  repas,  pent  etre  recouvr^  en  loi. — Berthblot,  J 

Philippe  vs  DesmaraiSj  28  L.  C.  J.,  p.  291. 

5.  A  person  who  furnishes  a  room  m  an  hotel  and  lives  there  during  two 
month?,  cannot  be  considered  '<  a  traveller  ''  and  therefore  the  inn-keeper  has  no 
action  to  recover  the  price  of  intoxicating  liquors  sold  to  him — C.  R. — Ferguson 
vs  Riendeauj  M.  L.  R.,  2  S.  C,  p.  136. 

6.  That  when  a  traveller,  lodging  in  an  hotel,  has  spent  the  evening  in 
drinking  at  the  bar  room  with  a  number  of  inhabitants  of  the  locality  and  has 
ordered  intoxicating  beverages  in  his  turn  as  his  treats,  the  exception  mentioned 
in  C.  C.  1481  does  not  apply  and  the  tavern  keeper  has  no  action  against  him  for 
the  price  of  such  liquors — Wurtblb,  J. — Lapierre  vs  Brih'e,  10  L.  N.,  p.  387. 


CHAPTER  SECOND. 

OF  THE  CAPACITY  TO  BUY  OR  SELL. 

1482.  The  capacity  to  buy  or  sell  is  governed  by  the  general 
rales,  relating  to  the  capacity  to  contract,  contained  in  chapter  first, 
of  the  title  Of  Obligations.— C.  N.,  1594.  [II.  41.] 

Amendments  : — Notwithstanding  all  the  provisions  of  the  civil 
code,  and  namely,  the  articles  297,  298,  343  and  953,  it  shall  be  lawful 
for  all  coporations,  aggregate  or  sole,  communities,  institutes,  tutors, 
curators,  executors,  administrators,  and  all  other  representatives  or 
persons  whatsoever  not  only  for  themselves,  their  heirs  and  successors, 
but  also  for  and  on  behalf  of  those  whom  they  represent,  whether 
born  or  unborn,  lunatics,  idiots,  femes-coverty  or  other  person  or  per- 
sons who  are  or  shall  be  seized,  possessed  of,  or  interested  in  any 
lands  or  grounds  which  the  company  may  require  for  the  purposes  of 
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the  said  road,  to  contract  for,  sell  and  convey  to  the  said  company 
all  or  any  part  of  such  lands  so  required  by  the  company  for  such 
purposes,  and  all  contracts,  agreements,  sales,  conveyances,  and  assur- 
ances so  to  be  made,  shall  be  valid  and  effectual  in  law,  to  all  intents 
and  purposes  whatsoever,  any  law,  statute,  usage  or  custom  to  the 
contrary  thereof  in  any  wise  notwithstanding  ;  and  all  such  corpor- 
ations or  comitiunities,  or  all  persons  whatsoever,  so  conveying  as 
aforesaid,  are  hereby  indemnified  for  what  they,  or  any  of  them,  shall 
respectively  do,  by  virtue  of  or  in  pursuance  of  this  act. — Q.  33  Vict, 
cap.  32,  s.  42. 

The  Provincial  Act  intituled  "  An  Act  respecting  Railways  "  con- 
taining somewhat  similar  powers,  was  itself  repealed  by  the  section 
of  the  Act  hereinafter  next  cited. — Q.  32  Vict.,  cap.  51,  s.  9,  s.  s.  3. 

3.  All  corporations  and  persons  whatsoever,  usufructuaries,  insti- 
tutes, guardians,  curators,  executors,  administrators,  and  all  other 
trustees  whatsoever,  not  only  for  and  on  behalf  of  themselves,  their 
heirs  and  successors,  but  also  for  and  on  behalf  of  those  whom  they 
represent,  whether  infants,  issue  unborn,  lunatics,  idiots, /eme8  covert^ 
or  other  persons,  seized,  possessed  of,  or  interested  in  any  lands,  may 
contract,  sell  and  convey  unto  the  company  all  or  any  part  thereof  ; 
provided  always  that,  in  all  cases  in  which  the  parties,  above  men- 
tioned, shall  have  no  legal  right  to  sell  and  convey  the  ownership  of 
the  said  lands,  they  shall,  after  having  given  due  notice  to  the  parties 
interested  obtain,  from  a  judge  of  the  Superior  Court,  permission  to 
sell  such  lands  ;  and  the  said  judge  shall  give  the  necessary  orders 
for  the  investment  of  the  price  thereof,  in  such  manner  as  he  shall 
deem  expedient  and  in  accordance  with  the  laws  of  the  Province  to 
protect  the  rights  of  the  owner  of  such  land. — Q.  43-44  Vict.,  cap.  43, 
s.  9,  S.S.  3. 

The  Dommion  Act  (31  Vict.  cap.  68,  s.  9,  s.  a  3)  intituled  "  An 
Act  respecting  Railways"  containing  somewhat  similar  provisions  to 
the  preceding  enactment,  was  itself  repealed  by  the  Consolidated 
Railway  Act,  1879  (D.  42  Vict.  cap.  9,  s.  9,  s.  s.  3)  which  now  forms 
part  of  the  Revised  Statutes  of  Canada  and  reads  as  follows  : 

All  tenants  in  tail,  or  for  life,  grevds  de  substitution,  guardians 
curators,  executors,  administrators,  trustees  and  all  persons  whomso- 
ever, not  only  for  and  on  behalf  of  themselves,  their  heirs  and  suc- 
cessors, but  also  for  and  on  behalf  of  those  whom  they  represent,  whe- 
ther infants,  issue  unborn,  lunatics,  idiots,  femes  coverts,  or  other  per- 
sons, seized,  possessed  of  or  interested  in  any  lands,  may  contract,  sell 
and  convey  to  the  company  all  or  any  part  thereof. 
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In  all  cases  in  which  the  persons  hereinbefore  enumerated  have 
no  right  in  law  to  sell  or  convey  the  rights  of  property  of  the  said 
land,  the  said  persons  shall  obtain  from  a  judge,  after  due  notice  to 
the  persons  interested,  the  right  to  sell  the  said  land ;  and  the  said 
judge  shall  give  such  orders  as  are  necessary  to  secure  the  investment 
of  the  purchase  money  in  such  a  manner  as  he  deems  necessary,  in 
accordance  with  the  law  of  the  Province  to  secure  the  interest  of  the 
owner  of  the  said  land. — R.  S.  C,  cap.  109,  s.  8,  s.  s.  506. 

See  also  amendments  noted  at  C.  C.  298  and  299  relative  to  the 
disposition  of  the  property  of  minors. 

14^^.  Husband  and  wife  cannot  enter  into  a  contract  of  sale 
with  each  other.  —  Pothier,  Don  entre  mari  et  ferMne,  n.  78  ; 
Dumoulin,  sur  Tarticle  156;  C.  P.,  n.  5 ;  12  Toullier,  n.  41,  p.  62; 
6  Marcad^,  sur  Tart.  1595,  p.  185 ;  C.  C  Vaud,  1125  ;  C.  C.  P.,  282;  2 
Pigeau,  197 ;  C.  N.,  1595.  [D.  41.] 

DECISIONS : — 1*  Un  aote  authentique  pass^  entre  les  6pouz  et  fait  de  bonne 
foi  et  pour  valable  consideration,  en  paiement  des  reprises  matrimoniales  dues  & 

la  femme  en  vertu  d'un  jugement  en  separation,  est  un  acte  valide  et  16gal Q 

B. — Legault  &  Bourque,  15  L.  C.  J.,  p.  72. 

2.  A  husband  and  wife,  fraudulently  and  without  notioe,  contrived  to  convey 
his  real  estate  through  a  third  party  into  her  name,  giving  her  at  the  same  time  a 
notarial  power  of  attorney  or  mandate  by  which  he  authorized  her  "  to  sell, 
^  transfer  and  dispose  of  her  immoveable  property  situated  in  the  city  of  Mont- 
<'  real  or  elsewhere."  She  then  owned  no  other  real  estate  except  that  so  trans- 
ferred to  her.  Acting  under  the  mandate,  she  mortgaged  the  property  so  conveyed 
to  her  and  then  standing  in  her  own  name.  After  receiving  the  money  on  said 
mortgage,  the  husband  and  wife,  by  means  of  another  third  party  and  another  set 
of  deeds,  contrived  to  have  the  property  transfered  back  into  the  name  of  the 
husband.  The  husband  being  sued,  pleaded  that  she  was  not  authorized  and  that 
the  mandate  was  general  and  insufficient  to  bind  him. — Held  :~Under  the  cir- 
cumstances, the  husband  mortgaged  his  own  property  through  his  wife  as  mand- 
atory, and  he  cannot  plead  his  own  fraud  to  deprive  his  mandate  of  effect  and 
that,  the  lender  did  not  require  to  bring  an  action  to  set  aside  the  fraudulent 
deeds  by  which  the  husband,  through  a  third  person,  conveyed  his  property  into 
the  name  of  his  wife,  as  the  husband  and  wife  by  another  set  of  deeds  had  recon- 
veyed  the  property  back  into  the  name  of  the  husband,  and  a  direct  action 
against  the  husband  will  lie  on  the  deed  of  mortgage  passed  by  the  wife  while 
she  held  the  property,  and  husband  and  wife  so  conspiring  fraudulently  to  obtain 
money  will  be  jointly  and  severally  condemned  to  pay  back  the  amount,  and  the 
mortgage  will  be  held  good  as  against  the  property  of  the  husband_JoHNsoN,  J. 
Buchanan  vs  McMillan,  20  L.  C.  J.,  p.  105. 

1484*  The  following  persons  cannot  become  buyers,  either  by 
themselves  or  by  parties  interposed,  that  is  to  say  : 
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Tutors  or  curators,  of  the  property  of  those  over  whom  they  are 
appointed,  except  in  sales  by  judicial  authority ; 

Agents,  of  the  property  which  they  are  charged  with  the  sale  of ; 

Administrators  or  trustees,  of  the  property  in  their  charge, 
whether  of  public  bodies  or  of  private  persons ; 

Public  officers,  of  national  property,  the  sale  of  which  is  made 
through  their  ministry. 

The  incapa<5ity  declared  in  this  article  c€uinot  be  set  up  by  the 
buyer ;  it  exists  only  in  favor  of  the  owner  and  others  having  an 
interest  in  the  thing  sold.— jf  L.  34,  §  7 ;  L.  46,  Be  conir.  empt ;  Cod., 
L.  5,  Be  contr.  empt ;  Lamoignon,  Arrity  tit.  4,  art.  96,  tit.  22,  art.  27, 
p.  143 ;  Ord.  1524.  art.  23 ;  Ord.  Orl.,  art.  54 ;  Ord.  1629,  art  94 ; 
Domat,  liv.  1,  tit.  2,  sec.  8,  Introd,y  §  et  nn.  1,  2 ;  Pothier,  Vente,  13  I 
6  Marcad^,  190-193;  1  Troplong,  Vente,  nn.  187  et  seq.;  C.  L.,  2421, 
2422 ;  C.  C.  Vaud,  1126,  1127  ;  C.  N.,  1596, 1597.     [U.  41.] 

Artiendments : — See  the  act  intituled  an  "  Act  respecting  Tnists." 
— Q.  42-43  Vict.,  cap.  29,  as  amended  by  the  act  intituled  "  An  act  to 
"  amend  the  Act  respecting  Trusts  and  the  Act  defining  the  invest- 
"  ments  to  be  made  by  administrators  (42-43  Vict.,  cap.  29  and  30). — 
Q.  46  Vict.,  cap.  24. 

DECISIONS  : — !•  A  person  in  his  capacity  as  curator,  cannot  purchase  from 
himself  individually,  and  in  hb  own  right,  a  debt,  and  cannot  indirectly,  with  the 
assistance  of  s^prite-nom  do  an  act  which  be  cannot  do  directly  in  his  own  name. 
—Q.  ^.—Mackenzie  &  Taylor,  9  L.  C.  J.,  p.  113. 

2.  The  sale  made  of  a  substituted  property  for  debts  created  by  the  author 
of  the  substitution,  or  for  other  debts  or  charges  anterior  to  the  substitution,  ia  a 
valid  sale,  and  purges  the  substitution. — ^The  institute  can  legally  become  pur- 
chaser of  the  property  i^laUsihy  him  for  the  debts  of  his  auteur, — Q.B. — Melntoth 
&  Bell,  12  L.  C.  J.,  p.  121. 

3.  The  provisions  of  the  Civil  Code  prohibiting  agents  and  others  from 
becoming  buyers  of  the  property,  which  they  are  charged  with  the  sale  of,  apply 
to  subordinates. — C.  R. —  Wicksieedvs  Corporation  of  North  Ham^  15  L.  C.  J.,  p. 
249,  3  R.  L.,  p.  448. 

4.  Un  curateur  k  une  substitution  ne  pent,  par  perscmne  interpos^e,  se 
porter  ac^udicataire  des  inmieubles  de  la  substitution,  vendus  par  autorit^  de 
justice Q.  B Benoit  &  Benoitj  8  R.  L.,  p.  425. 

5.  L'intim^e,  appellee  4  la  substitution  cr66e  par  le  testament  de  son  pdre 
reclame  par  Taction  p6titoire,  de  Tappelant  un  inmieuble  faisant  partie  des  biens 
de  la  dite  substitution.  L'appelant,  dans  sa  defense,  alldgue  qu'il  a  acquis  oet 
immeuble  k  une  vente  judiciaire  k  la  poursuite  d'un  cr6ancier  pr6fi§rable  k  la  sub- 
stitution, laquelle  se  ti*ouve  en  consequence  purgde  par  le  d6cret.  R^ponse  de 
I'intim^e  que  cette  cr^ance  n'dtait  pr6f<§rable  k  la  substitution  que  par  Tenr^gis- 
trement  tardif  du  testament  cr6ant  la  dite  substitution,  et  que  Fappelant,  ayant 
6t6  son  tuteur,  ne  pouvait  se  pr^valoir  de  ce  d6faut.  Aucune  allegation  de  la 
connaissance  du  testament  par  Tappelant  n*est  faite  dans  la  dite  r^ponse.— Jro^  : 
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— Que  Tappelant,  ayant  iovoque  a  I'encontre  de  Taction  p6titoire  de  PintimSe,  un 
titre  bon  et  valable  4  sa  face,  rintim6e  est  tenue  d'en  dSmontrer  la  nullity,  et, 
qu*en  Pabsence  d^all6gation  et  de  preuve  que  Tappelant,  tuteur  de  rintimee,  con- 
naissait  Fezistence  de  ce  testament,  il  est  bien  fond6  k  en  invoquer  Tenregistre- 

ment  tardif.    (C.  C.  940) Q.  B.— rcrrwn  &  Labonii,  2  Q.  B.  R.,  p.  90. 

6.  That  when  power  was  given  by  a  will  to  two  of  the  executors  to  sell  im- 
moveable property  belonging  to  the  estate,  a  sale  by  two  of  the  executors  to  one 

of  themselves  was  void ^Privt  Com* oil. — Carter  <fc  Molsotij  10  App.  Cas.,  p.  664, 

8  L.  N.,  p.  281,  R.  A.  C,  p.  889. 

1485*  Judges,  advocates,  attorneys,  clerks,  sheriffs,  bailiffs  and 
other  officers  connected  with  courts  of  justice,  cannot  become  buyers 
of  litigious  rights  which  fall  under  the  jurisdiction  of  the  court  in 
which  they  exercise  their  functions ;  C.  N.  1597.     [II.  41.] 

DECISIONS: — 1.  Le  faitqu'un  sh6rifse  serait  port6  adjudlcataire  d'un  im- 
meuble  par  personnes  interpos^es,  ne  rend  pas  le  d^cret  nul  de  plein  droit,  mais 
annulable.-^C.  R. — Armstrong  vs  Barrettej  2  R.  L.,  p.  98. 

2.  Que  la  defense  que  fait  C.  C.  1485  auz  oflSciers  attaches  aux  tribunaux 
d'acqu6rir  des  droits  litigieux  qui  sont  de  la  competence  du  tribunal  dans  le  res- 
sort  duquel  ils  exercent  leurs  fonctions,  est  d'ordre  public,  et  cr6e  une  nullity  qui 
doit  dtre  propoe6e,  mais  qui  n'a  pas  besoin  d'etre  prononc^e. — Que  Pachat  d'une 
dette  qui  a  6t6  pay6e  mais  dont  il  n'y  a  pas  de  quittance,  est,  pour  Pacqu6reur, 
qui  a6t6  inform^  du  paiement,  celui  d'une  dette  litigieuse. — C.  R. — C6tS  vs 
Haugheyj  7  Q.  L.  R.,  p.  142,  4  L.  N.,  p.  280. 


CHAPTER  THIRD. 

OF  THINGS  WHICH   MAY   BE   SOLD. 

I486*  Every  thing  may  be  sold  which  is  not  excluded  from 
being  an  object  of  commerce  by  its  nature  or  destination  or  by  special 
provision  of  law.— C.  G,  1059-1061 ;  Pothier,  Vente,  10,  11  ;  C.  N., 
1598.    [H.  41.] 

DECISIONS  : — 1.  La  dot  consistant  en  uue  soaune  d'argent  est  alienable  par 
la  femme  s^parSe  de  biens  de  son  mari  et  de  lui  dilment  autoris^  4  c6der  oette 
somme  k  un  tiers. — Monk,  J. — Gauihier  vs  DagenaU,  7  L.  C.  J.,  p.  51. 

2.  To  an  action  instituted  by  the  cessionaire  of  a  claimant  under  the  ''  Re- 
*'  bellion  Losses  Act "  for  the  recovery  of  the  sum  of  £183  awarded  to  the  defend- 
ant, it  was  pleaded  that  the  transfer  was  illegal,  as  being  a  transfer  of  no  claim 
exigible  in  law — that  there  was  no  er^nce  exigible  in  law.  By  the  terms  of  the 
Act  itself)  it  was  held  that  the  claim  was  transferable — C.  R — Pacaud  vs  Bourda- 
ges,  M.  C.  R.,  p.  123. 

3.  Une  rente  annuelle  16gu6e  k  titre  d'aliments  et  d6clar6e  insaisissable  par 
le  testateur,  pent  Stre  ckdke  par  le  16gataire. — Le  l^gataire  est  non-recevable  k 
demander  la  rescision  de  cette  cession,  sur  le  principe  que  Tinsaisissabilite  et  la 


Digitized  by 


Google 


652  Of  things  which  Tnay  be  sold. — Art,  11^7, 

nature  aUmentaire   de  cette  rente  oomporte  son  inoesaibilit^. — Maokat,  J. 

Berlinguet  vs  Prioost,  16  L.  C.  J.,  p.  55. 

As  to  the  alienation  of  effects  declared  iMaUUMohU^  see  certain  of  the 
cases  noted  at  C.  C.  760  and  831. 

1487.  [The  sale  of  a  thing  which  does  not  belong  to  the  seller 
IS  null,  subject  to  the  exceptions  declared  in  the  three  next  following 
articles.  The  buyer  may  recover  damages  of  the  seller,  if  he  were 
ignorant  that  the  thing  did  not  belong  to  the  latter.] — 1  Troplong, 
Vente,  nn.  230,  231,  236  ;  6  Marcad6,  p.  208,  sur  I'art.  1599  ;  Cadri^s, 
pp.  196-7  ;  C.  L.,  2427  ;  C.  C.  Vaud,  1130 ;  C.  N.,  1599.    [II  43.] 

DECISIONS : — !•  The  lessee  of  a  piano  sold  it  to  a  person  who  sold  it  to  the 
defendant.  In  an  action  en  revendicaiion  by  the  lessors  and  proprietors  against 
the  second  purchaser  (the  present  defendant)  it  was  held  that  the  defendant 
could  not  set  up  a  possession  of  some  months  and  his  good  faith  as  a  title  against 
the  plaintiffs,  but  that  there  must  be  a  possession  of  three  years  in  good  faith  in 
order  to  acquire  moveable  property  by  prescription. — The  doctrine  that  en  faii 
de  meahUs  posseeHon  vaui  Hire,  over-ruled  as  not  applicable  in  this  case. — C.  R. 
—Oould  vs  Cowan,  17  L.  C.  R.,  p.  46. 

2.  Where  a  moveable  has  been  leased  by  the  owner  and  the  lessee  had  sold 
it  to  a  third  party,  an  action  en  revendieation  by  the  lessor  to  recover  it  back  will 
be  maintained,  although  the  possessor  may  have  purchased  in  good  foith. — 
Smith,  J Mathews  vs  Sen4edlj  7  L.  C.  J.,  p.  222. 

3.  After  the  advertisement  of  a  writ  of  attachment  in  insolvency,  the  public 
is  bound  to  know  the  incapacity  of  an  insolvent  to  sell  any  of  his  property. — This 
incapacity  continues  and  the  public  is  bound  to  know  it,  during  the  pendency  of 
an  appeal  from  a  judgment  which  quashed  the  attachment. — A  sale  made  by 
an  insolvent  of  property,  even  when  not  seized  under  the  attachment,  in  conse- 
quence of  its  being  then  secreted,  is  absolutely  null  and  not  annulable  only. — 
The  guardian  to  the  attachment  under  the  writ  can  revendicate  in  the  hands  of 
the  purchaser  such  property  when  so  sold — ^The  purchaser  cannot  claim  to  be 
reimbursed  the  price  paid  to  insolvent. — Q.  B. — Malletie  Ss  Whyte,  12  L.  C.  J., 
p.  229. 

4.  A  person  who  has  leased  a  piano  belonging  to  him,  has  a  right  to 
revendicate  it  after  it  has  been  sold  by  a  third  party  to  cover  advances  made  by 
such  third  party  to  the  lessee. — Badolet,  J. — Nordheimer  vs  FraseTf  1  L.  C.  L.  J^ 
p.  92. 

5.  The  plaintiffs  revendicated  a  piano-forte  which  had  been  purchased  by 
the  defendants  at  a  judicial  sale  of  the  goods  of  a  party  to  whom  the  plaintiffs  had 
leased  the  instrument.  This  sale  was  made  by  the  bailifiP  in  a  different  district 
from  that  in  which  the  instrument  was  seized ; — Held,  that  the  sale  was  null  and 
void,  and  could  not  convey  any  right  of  property  as  against  the  proprietors. — Q. 
B. — Nordheimer  ds  Duplessis,  2  L.  C.  L.  J.,  p.  105. 

6.  A  contract  by  which  a  person  purports  'to  sell  an  immoveable  which  he 
erroneously  believes  to  belong  to  him,  but  which  in  reality  is  not  his  property,  is 
a  nudum  pactum, — ^Q.  B. — Roy  &  Dion,  8  R.  L.,  p.  259. 

7.  Where  the  vendor  sold  goods  to  be  paid  for  by  monthly  instalments,  on 
the  understanding  that  no  title  was  to  pass,  until  all  the  instalments  were  paid, 
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and  the  vendee  sold  the  same  to  a  third  party,  who  knew  the  foots,  before  com- 
plete payment  was  made,  it  was  held  that  the  vendor  was  entitled  to  revendicate. 
— ToBKANOB,  J— Tb/te  vs  Brownrigg,  2  L.  N.,  p.  323. 

8.  A  husband,  after  the  death  of  his  wife,  sold  a  property  which  belonged 
to  the  community  and  of  which  his  wife  had  by  will  given  him  the  usufruct  of 
her  share.  The  purchaser  was  notified  by  those  to  whom  the  wife*s  half  of  the 
property  had  been  bequeathed,  of  their  claims  and  thereupon  sought  and  suc- 
ceeded in  annulling  the  sale.— Q.  B. — Mongeau  &  DubuCj  30  L.  C.  J.,  p.  25. 

9.  An  obligation  having  been  transferred,  merely  by  way  of  collateral 
security  for  a  debt,  the  pledgee  sold  it  to  defendant,  who  with  knowledge  of  all 
the  &cts,  collected  it  from  debtor.  It  was  held,  that  the  sale  by  the  pledgee  was 
a  nullity  and  that  the  pledgor  might  maintain  against  the  defendant  an  action  to 
recover  the  amount  received  by  him  in  excess  of  the  debt  secure'l  by  the 
pledge— C.  R^^Leduc  vs  Girouard,  M.  L.  R,  2  S.  C,  p.  470. 

10.  Where  a  man  had  leased  a  horse  for  a  period  of  time,  on  the  condition 
that,  if  the  rent  were  paid  duly  up  to  the  end  of  the  period,  the  horse  should  be 
the  property  of  the  lessee,  and  the  latter  sold  it  before  such  time  had  expired 
and  the  payments  had  been  completed,  it  was  held  that  the  lessor  could  revendi- 
cate it  in  the  vendee's  hands. — Mathibu,  J.—- B6r^ran(2  v«  GaudreaUj  12  R.  L., 
p.  154. 

11.  Que  la  vente  d'effets  saisis  par  le  sabi  4  un  tiers  de  bonne  foi,  doit  dtre 
assimil^  4  la  vente  d'effets  vol6s,  et  que  le  cr^ancier  saisissant  ou  le  gardien  a  le 
droit  de  les  revendiquer  entre  les  mains  du  tiers  acqu^reur. — ^Raikvillb,  J. — 
Franey  vs  Cosiello^  12  K.  L.,  p.  300. 

12.  Que  lorsque  le  gardien  d'un  cheval,  hamais  et  voiture  saisis,  a  place 
dans  une  6curie  de  louage,  tels  cheval,  hamais  et  voiture,  le  propri6taire  de  telle 
^curie  de  louage  sachant  que  tels  effets  n'appartiennent  pas  au  gardien  et  qu'ii 
oausera  un  certain  tort  k  celui  en  favour  de  qui  est  faite  la  saisie,  ne  pent  les 
vendre  et  s'approprier  le  produit  de  la  vente  en  paiement  de  la  pension  et  garde 
de  tels  effets,  sans  s'exposer  &  des  dommages — C.  R. — Morris  vs  Miller,  14  R.  L., 
p.  659,  M.  L.  R.,  2  S.  C,  p.  476,  31  L.  C.  J.,  p.  209. 

See  also  cases  noted  at  C.  C.  1478. 


1488.  [The  sale  is  valid  if  it  be  a  commercial  matter,  or  if  the 
seller  afterwards  become  owner  of  the  thing.]  — Troplong,  Vente, 
n.  236  ;  6  Marcad6,  p.  208  ;  Cadres,  loc.  cit  [II.  43.] 

Amendrrient :  Whereas  doubts  have  been  raised  as  to  the  right  of 
the  creditor  who  has  received  a  pledge  in  this  Province,  to  be  main- 
tained in  the  possession  thereof,  against  the  owner  when  the  same  was 
obtained,  in  good  faith,  from  a  trader  dealing  in  similar  articles  ;  and 
that  it  is  important  to  remove  such  doubts  ;  therefore,  Her  Majesty 
by  and  with  the  advice  and  consent  of  the  Legislature  of  Quebec, 
enacts  as  follows : 

1.  Articles  1488,  1489  and  2268  of  the  Civil  Code,  apply  to  the 
Contract  of  Pledge.— Q.  42-43,  Vict.,  cap.  19. 
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DECISION  : — ^Where  there  is  a  power,  by  law,  to  sell,  a  purchaser  may  ob- 
tain from  the  vendor  even  as  against  the  true  owner,  a  good  title,  bat  that  can- 
not extend,  by  implication  to  a  pledge. — ^Privy  Council. — Gity  Bank  is  Barrow, 
5  App.  Oas.  p.  664. 

1489.  If  a  thing  lost  or  stolen  be  bought  in  good  faith  in  a  fair 
or  market,  or  at  a  public  sale,  or  from  a  trader  dealing  in  similar  arti- 
cles, the  owner  cannot  reclaim  it,  without  reimbursing  to  the  pur- 
chaser the  price  he  has  paid  for  it. — C.  N.,  2280;  Lamoignon,  ArrStSs, 
tit.  21,  art.  96  ;  Pothier,  Clieptds,  nn.  45,  48,  50 ;  Troplong,  Vente,  n. 
42  ;  Merlin,  R6p.,  vo.  Vol,  sec.  4,  §  1,  n.  2  ;  C.  C,  Vaud,  1682 ;  C.  C.» 
2268.  [11.43.] 

Amendment : — See  amendment  noted  at  C.  C.  1488. 

DECISIONS  : — 1<  Possession  of  moveables  presiunes  title  or  right  of  property 
therein,  and  therefore,  (except  in  cases  of  theft,  violence,  and  perhaps  accidental 
loss,  the  purchaser  of  moveables,  bona  fine,  in  the  usual  course  of  trade,  acquires 
a  right  of  property  in  them,  although  they  may  have  been  sold  by  one  who  was 
not  the  owner  thereof. — Q.  B — Fatocet  &  Tkompsonj  6  L.  C.  J.,  p.  139. 

2.  The  purchaser  of  a  lost  horse,  bona  fide,  in  the  usual  course  of  trade,  in  a 
hotel  yard  in  Montreal,  where  horse  dealers  are  in  the  habit  of  congregating  and 
selling  daily  a  large  number  of  horses,  acquires  no  right  of  property  therein  as 
against  the  owner  who  lost  it ;  and,  although  the  purchaser  be  a  resident  of  the 
United  States  and  in  possession  there  of  the  horse  claimed,  he  may  nevertheless 
be  sued  in  Montreal  for  the  value  of  the  horse,  on  being  personally  served  with 
process  there. — Smith,  J. — Hughes  vs  Reed,  6  L.  C.  J.,  p.  294. 

3.  Une  vente  faite  par  un  failli,  apr^s  T^manation  d'un  bref  en  liquidation 
forc^e  et  la  publication  des  avis  de  faillite,  est  radicalement  nulle,  et  dans  le  cas 
de  telle  vente  l'acqu6reur  ne  pent  invoquer  sa  bonne  foi,  et  demander  le  rem- 

boursement  du  prix  d'achat  en  vertu  de  Particle   1489  du  Code  Civil. — Q.  B 

Mallette  <fc  Whitty  1  R.  L.,  p.  711. 

4.  Une  cour  d'hdtellerie  ou  se  font  des  encans  de  chevaux  n'est  pas  consi- 

der^e  comme  foire  ou  march§  dont  il  est  parl6  en  Particle  1489  C.  C Pour  que 

Vacheteur  de  bonne  foi.  dans  une  de  ces  cours,  d'un  objet  vol6,  ait  droit  de  r6cla- 
mer  le  prix  d'achat  sur  le  proprietaire  qui  le  revendique,  il  faut  que  cette  vente 

ait  eu  lieu  par  vente  publique  et  non  priv6ment. — Beaudry,  J Guy  vs  Booth,  4 

R.  L.,  p.  565. 

5.  Where  a  horse  was  stolen  and  sold  at  public  auction,  the  purchaser  at 
auction  in  good  faith  has  no  right  or  title  to  the  horse,  but  must  restore  the  same 
to  the  original  owner,  his  only  recourse  being  against  the  seller  for  recovery  of 
the  purchase  money. — Berthelot,  J. — Langenin  vs  McMillan,  9  L.  C.  J.,  p.  105. 

6.  Notwithstanding  anything  contained  in  articles  1488  and  2268  of  the 
Civil  Code  of  Lower  Canada,  a  valid  sale  or  pledge  cannot  be  made  of  btolen 
goods,  except  in  the  cases  mentioned  in  article  1489,  so  as  to  divest  the  real 
owner  of  his  right  to  reclaim  them  from  the  purchaser  or  pledgee  without  reim- 
bursing the  price  paid  for  or  advances  made  on  such  goods,  although  the  pur- 
chaser or  pledgee  may  have  bought  or  made  advances  on  the  stolen  goods  bona 
fide,  in  the  ordinary  course  of  his  business. — ^The  words  '^  nor  in  commercial  mat- 
ters generally  "  in  article  2268  do  not  protect  a  trader  acquiring  stolen  goods  in 
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any  commercial  transaction,  whether  from  a  trader  dealing  in  similar  articles  or 
not;  but  apply,  apparently,  to  cases  where  the  possession  of  the  goods  is  obtained 
in  a  commercial  transaction,  whether  by  sale  or  otherwbe,  but  under  the  same 
circumstances  by  which  a  sale  would  be  protected  under  article  1489. — Q.«B. — 
Cassila  &  Crawfordj  21  L.  C.  J.,  p.  1. 

7.  A  farmer  selling  cordwood  from  his  land  is  a  trader  dealing  in  similar 
articles,  within  the  meaning  of  C.  C.  1489.  Wood  cut  and  sold  on  land  held  under 
a  '*  location  ticket"  containing  a  prohibition  to  cut  wood,  is  not  stolen  property 
within  the  meaning  of  the  above  cited  article. — Q.  B. — Canada  Paper  Company 
&  British  American  Land  Company ^  5  L.  N.,  p.  310. 

See  also  cases  noted  at  C.  C.  2268. 

1490*  If  the  thing  lost  or  stolen  be  sold  under  the  authority  of 
law,  it  cannot  be  reclaimed.— C.  S.  L.  C,  c.  66  ;  C.  L.,  3474.  [II.  43.] 

DECISION  : — Qu'en  Pabsence  de  fraude  ou  de  coUusion,  un  tiers,  proprie- 
taire  de  meubles  qui  ont  6td  saisis  et  vendus  judiciairement,  n*a  aucun  droit  en 
revendication  contre  Padjudicataire  qui  en  a  paye  le  prix  :  son  recours  est  sur  le 
produit,  s*il  n'est  pas  encore  distribu6  ou,  s'il  Pest,  contre  le  saisissant  pour  value 
du  meuble.  (C.  C.  P.  599) — ^Mathibu,  J. — Mackay  vs  Vigeant,  M.  L.  R.,  1  S.  C, 
p.  382. 

CHAPTER  FOURTH. 


OF   THE   OBLIGATIONS   OF   THE   SELLER. 


SECTION  I. — GENERAL  PROVISIONS. 

1491.  The  principal  obligations  of  the  seller  are  :  1.  The  deliv- 
ery, and,  2.  The  warranty  of  the  thing  sold. — Pothier,  Vente,  41,  42  ; 
C.  N.,  1603.  [II.  43.] 

SECTION  IL — OF  DELIVERY. 

149S,  Delivery  is  the  transfer  of  a  thing  sold  into  the  power 
and  possession  of  the  buyer. — Domat,  liv.  1,  tit.  2,  sec.  2,  n.  5  ;  C.  N., 
1604.  [II.  43.] 

DECISIONS  : — 1.  The  actual  possession  by  a  purchaser  of  a  certain  quantity 
of  timber  amounts  to  a  delivery  in  law,  though  the  timber  has  not  been  culled  or 
counted. — ^C.  R. — Levey  Ss  lumbullf  1  L.  C.  R.,  p.  21. 

2.  The  purchaser  of  an  immoveable  property  who  has  neither  had  eeizin 

nor  possession,   cannot  maintain  the  petitory  action Bowen  &  Duval,  JJ 

Broehu  vs  Fitzbackj  2  L.  C.  R.  p.  7. 
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3.  The  Defendant  undertook  to  deliver  and  the  Plaintiff  agreed  to  receire, 
14,000  feet  of  birch  timber,  merchantable  and  averaging  a  certain  size,  the  said 
timber  to  be  piled  on  the  Defendant's  wharves  during  the  winter  of  1844-5  and 
to  be  delivered,  as  required  by  the  Plaintiff,  during  the  ensuing  season  of  naviga- 
tion. A  quantity  of  timber,  piled  upon  the  wharves  of  the  Defendant,  was 
destroyed  by  fire  during  the  winter  before  it  had  been  measured  as  between  the 
Plaintiff  and  Defendant.  Htld  : — ^That  there  had  been  no  delivery  of  any  timber 
by  the  Defendant  to  tho  Plaintiff;  lo.  Because  there  had  been  no  measurement 
of  the  timber  ;  2o.  Because,  therefore,  the  timber  had  not  been  ascertained  to  be 
of  the  requisite  average  size  ;  3o.  Because  the  timber  had  not  been  ascertained  to 
be  of  the  required  quality. — Bowbn  &  Mbbbdith,  JJ. — Levey  vs  Loundes,  2  L.  C. 
R.p.257. 

4.  In  cases  of  sales  of  waste  lands  tradition  is  necessary  to  convey  the  right 

of  property When  the  purchaser  by  private  sales  of  such  lands  does  not  take 

possession  of  the  same,  such  lands  may  be  legally  seized  and  sold  as  belonging  to 
the  vendor,  and  in  such  case  the  purchaser  becomes  seized  of  such  lands  to  the 

exclusion  of  the  purchaser  who  has  neglected  to  take  possession Q.  B. — Mai- 

lory  &  Huntj  2  L.  C.  R.,  p.  345. 

5.  A  sale  of  moveable  effects  by  a  notarial  deed,  which  declares  that  tra- 
dition of  the  whole  takes  place  by  the  delivery  of  a  chair  and  of  a  table,  does  not 
vest  the  property  in  the  vendee,  and  a  creditor  of  the  vendor  posterior  to  the 
sale  may  cause  the  seizure  and  siile  of  the  same  effects  upon  the  vendee.— 4}.  B. — 
Bonacina  <k  Seed,  3  L.  C.  R.,  p.  446. 

6.  Want  of  possession  and  want  of  consideration  are  strong  indications  of 
fraud Delivery  of  possession  is  only  presumptive  evidence  of  honesty,  but  non- 
delivery is  strong  evidence  of  fraud. — A  subsequent  creditor  may  plead  simulation 
of  previous  deed  for  property  which  never  passed  from  the  debtor. — ^Bowbk  & 
Badolet,  J  J. — Barbour  is  Fairchildj  6  L.  C.  R.,  p,  113. 

7.  A  judicial  sale  operates  a  real  tradition  and  the  purchaser  is  duly  seised 
of  and  may  transmit  possession. — Q.  B — Lor  anger  d;  Boudreau,  9  L.  0.  R.  p.  385. 

8.  The  Plaintiff  seized  a  quantity  of  timber  in  the  hands  of  a  third  party  as 
being  the  property  of  the  Defendant  and  another  party  who  was  surety  of  the 
Defendant  for  the  construction  of  a  church  for  which  the  timber  was  intended, 
intervened,  and  claimed  it  as  having  been  transferred  by  the  Defendant  to  him. 
The  only  proof  of  the  delivery  was  that  he  and  the  Defendant  bad  stood  on 
the  top  of  a  hill  overlooking  the  place  where  the  timber  was  piled,  and  that  the 
Defendant  then  said  to  the  surety,  pointing  to  the  timber,  <<  I  give  it  to  yoo." 
This  was  held  to  be  insufficient  to  constitute  a  delivery. — ^C.  R. — Chatirand  vs 
Jolyy  1  L.  C.  L.  J.,  p.  27. 

9.  When  goods  are  stored  in  a  warehouse,  a  written  order  by  the  seller  of  tiie 
goods,  directing  those  in  whose  care  the  goods  are  to  deliver  the  same  to  the 
buyer,  amounts  in  law  to  a  good  and  valid  delivery  of  such  goods. — Q.  B. — Fraser 
A  Roche,  8  L.  C.  R.,  p.  288. 

10.  To  entitle  opposants,  who  claimed  as  proprietors  by  purchase,  to  with- 
draw machinery  from  sale  and  execution,  the  same  having  been  seized  as  belong- 
ing to  the  defendants,  an  actual  dSplacement  and  delivery  must  be  proved,  which 
not  having  been  done,  their  pretentions  could  not  be  upheld. — Bbbthblot,  J« — 
Ash  V8  Willett,  4  L.  C.  J.,  p.  301. 

11.  Les  d^fendeurs  ayant  achet6  de  la  fleur,  livrable  auz  magasins  dec 
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demandeurs  de  temps  k  autre,  d  la  demande  des  aoheteurs,  la  vente  est  parfaite, 
qioiquUl  n'y  ait  pas  tradition  au  moment  du  contrat,  et  la  fleur  demeur^e  aux 

dits  magasins  est  la  propri6t6  des  aoheteurs  et  k  leurs  risques  et  perils Smith, 

J. — Boytr  vs  Prieur,  7  L.  C.  J.,  p.  52. 

12.  The  constructive  delivery  contained  in  the  following  words  "said  timber 
<<  to  be  delivered  at  Ottawa,  where  the  same  shall  be  manufactured,  and  to  be 
<<  considered  as  delivered  when  the  same  is  sawed  and  then  to  belong  to  and  to 
<<  be  the  property  of  the  parties  of  the  second  part,*'  is  not  valid,  as  regards  a 

third  party,  without  notice  and  actual  delivery Q.  B. —  White  S  Bank  of 

Montreal,  12  L.  C.  J.,  p.  189. 

13.  The  delivery  contemplated  by  the  1 2th  section  of  the  Insolvent  Act  of  1864, 
is  an  actual,  complete,  and  final  one,  and  consequently  the  delivery  of  goods  to  a 
purchaser's  shipping  agent  in  England,  for  transmission  to  the  purchaser  in 
Canada,  and  the  entering  of  the  goods  in  bond  here,  by  the  purchaser's  custom 
house  broker,  is  not  such  a  delivery  as  will  defeat  the  vendor's  remedy,  under 

the  176th  and  177  th  articles  of  the  Custom  of  Paris Bbbthblot,  J. — Hawkaworth 

V9  Elliotj  10  L.  C.  J.,  p.  197. 

14.  The  delivery  of  goods  sold  in  England  to  a  shipping  agent  there, 
employed  by  the  vendees,  who  forward  them  to  the  vendees  carr3ring  on  business 
in  Montreal,  is  not  such  a  delivery  as  is  contemplated  by  the  12th  section  of  the 
Insolvent  Act  of  1864,  and  such  gooJs  may  be  legally  revendicatedby  the  unpaid 
vendors  in  the  hands  of  the  Grand  Trunk  Railway  here,  although  more  than 

fifteen  days  have  elapsed  since  such  delivery  to  the  shipping  agent Monk,  J. — 

Bank  of  Toronto  vs  Hingsion,  12  L.  C.  J.,  p.  216. 

15.  La  reception  ici  de  marchandises  acbet6es  en  Angleterre,  par  leur  d6pdt 
dans  une  maison  d'entrep6t,  sur  une  entree  du  courtier  de  douane  de  I'acheteur, 
est  une  livraison  qui  privera  le  vendeur  de  son  privilege  en  vertu  des  articles  176 
et  177  de  la  Coutume  de  Paris,  s'il  n'est  pas  exerc^  dans  les  15  jours  de  telle 
livraison. — Q.  B — Brown  <k  Hawksworth,  2  R.  L.,  p.  182. 

16.  Le  vendeur  d'une  terre  avec  garantie  de  ses  faits  et  promesses,  est  tenu 
de  donner  la  possession  k  I'acheteur  avant  de  pouvoir  recouvrer  le  prix  de  vente 
— C.  R.— FomZ(&  vs  Laforce,  5  R.  L.,  p.  186. 

17.  A  question  as  to  when  the  goods  sold  (a  crop  of  apples)  should  have 
been  delivered,  there  being  no  time  fixed  by  the  contract — Q.  B. — Courville  d: 
-Ltfdttc,  30  L.  C.  J.,  p.  316. 

18.  Three  months  delay  in  delivery  is  not  reasonable  for  goods  to  be 
delivered  "  shortly." — ^Torrance,  J. — Thompson  vs  Carrie,  4  L.  N.,  p.  139. 

See  also  cases  noted  at  C.  C.  1474  and  1493. 

1493*  [The  obligation  of  the  seller  to  deliver  is  satisfied  when 

he  puts  the  buyer  in  actual  possession  of  the  thing,  or  consents  to 

such  possession  being  taken  by  him,  and  all  hindrances  thereto  are 

removed.] — ffh,  9,  §  6  De  acquirendo  rerum  ;  L.  21,  L.  25,  §  1,  De  acqui- 

rendo  poss, ;  L.  47,  De  contr,  enipt. ;  L.  1,  De  periculo  rei  vend.;  Cod.  L., 

1,  L.  28,  De  donat. ;  Pothier,  Vente,  313,  315 ;  Doinat,  liv.  1,  tit.  2,  s.  2, 

n.   7  ;  6    Marcad6,  pp.   221-2 ;   5  Boileux,  643 ;  1   Troplong,    Vente, 

nn.  675-6-7-8  ;  C.  L.,  2455  ;  C.  C.  Vaud,  1136  ;  C.  N.,  1605.  [II.  45.] 
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DECISIONS: — 1.  Advances  on  goods,  under  a  written  agreement,  are  made 
by  A.,  a  merchant  in  Upper  Canada,  to  enable  B.,  a  contractor  for  lumber,  to  cut, 
and  convey  to  the  Quebec  market,  a  quantity  of  timber  upon  the  conditions,  that 
as  soon  as  dressed  it  should  be  considered  as  belonging  and  delivered  to  A,  but 
conveyed  to  market  at  the  risk  and  expense  of  B.,  and  that  A.  should  have  the  sale 
of  the  timber,  and  account  to  B.  for  any  balance  remaining,  after  a  deduction  of 
his  disbursements  and  advances,  including  10  per  cent  upon  the  latter,  with  a 
commission  of  2}  per  cent  upon  the  sale : — Etld^  that  after  delivery  to  A.,  before 
it  reaches  the  market  without  fraud  or  collusion  with  B.,  the  timber  could  not  be 
attached  at  the  suit  of  B.*s  creditors  in  payment  of  his  debts,  but  the  balance,  if 
any,  after  a  sale  by  A.,  can  alone  be  arrested  in  his  hands,  under  the  process  of 
the  Court — Court  of  Appbals. — Koughnet  Ss  Maitland,  Stuart's  Rep.,  357. 

2.  A.  bought  of  B.  certain  articles  of  merchandize  which  were  weighed  and 
measured  and  paid  for.  It  was  agreed  that  the  goods  should  remain  in  B.'s  store 
until  A.,  sent  for  them.  Held  .—That  the  creditors  had  rightly  seized  them  as 
being  the  property  of  B.,  inasmuch  as  there  had  not  been  a  delivery  of  the  goods 
to  A.  so  as  to  pass  the  property  to  him  and  that  there  should  have  been  an  ab- 
solute or  actual  delivery  so  as  to  pass  the  property  in  the  goods  to  him. — Q.  B. — 
Ne$biU  &  Bank  of  Montreal,  9  L.  C.  R.,  p.  193. 

3.  In  a  sale  of  timber  growing,  with  the  right  to  cut  the  same,  the  only 
tradition  that  the  vendor  can  make  at  the  time  is  to  point  out  to  the  purchaser 
the  trees  to  be  cut — Badolbt,  J. — Rutsell  vs  Ouertin,  10  L.  C.  J.,  p.  133,  2  L.  C. 
L.  J.,  p.  42. 

4.  That  the  acceptance  by  a  third  party  or  middle-man  of  a  delivery  order 
granted  by  a  vendor  in  favor  of  a  vendee,  for  goods  to  be  manufactured  by  the 
third  party  or  middle-man,  and  the  setting  apart  these  goods  as  subject  to  the 
vendee's  orders  by  the  third  party  or  middle-man,  as  they  are  manufactured,  is  a 
complete  delivery,  even  though  they  should  still  be  entered  in  the  vendor's  name 

in  the  books  of  the  third  party  or  middle-man Q.  B. — Br  osier  A  HcUl,  10  L.  C. 

J.  p.  205. 

5.  The  constructive  delivery  contained  in  the  following  words,  "  said  timber 
«  to  be  delivered  at  Ottawa,  where  the  same  shall  be  manufactured,  and  to  be 
«  considered  as  delivered  when  the  same  is  sawed,  and  then  to  belong  to  and  to 
''  be  the  property  of  the  parties  of  the  second  part,"  is  not  valid  as  regards  a 
third  party,  without  notice  and  actual  delivery — Q.  B. — White  &  Bank  of  Mont- 
real, 12  L.  C.  J.,  p.  188. 

6.  Des  materiaux  pour  b&tir,  d61ivr6s  dans  une  rue  en  face  de  la  b&tisae 
pour  laquelle  ils  sont  destines  et  qui  ont  6t^pay6s  par  le  propri6taire  de  la  b&tisse, 
deviennent  sa  propri6t6  absolue  sans  ^tre  actuellement  incorpores  dans  la 
b&tisse ^C.  Vi.'-^MeQauvran  vs  Johnson,  4  R.  L.,  p.  680. 

7.  Merchandize  sold  in  England  and  transmitted  by  the  vendors  to  the 
agent  of  the  vendee  at  Liverpool  and  shipped  by  the  latter  to  his  mandator  at 
Montreal,  where  the  goods  remain  at  the  Custom  House,  have  not  been  delivered 
to  the  buyer  in  the  sense  of  C.  C.  1493. — Rainvillb,  J — Thompson  &  Darling ^  9 
R.  L.,  p.  379. 

8.  Where  the  Respondent  negotiated  for  the  purchase  of  268  packages  of 
butter  and  some  few  were  opened,  and  examined  and  subsequently  188  packages 
were  received  and  paid  for  by  Respondent  and  then,  he  finding  the  quality  not 
satisfactory,  stopped  the  weighing  and  receiving  of  the  butter  whereupon  the 
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Appellants  undertook  to  get  the  man  who  weighed  and  examined  the  butter  for 
Respondent,  to  weigh  the  rest,  and  afterwards  sent  an  invoice  to  Respondent  for 
the  whole  parcel  and  subsequentlyi  on  the  amount  thereof  not  being  paid,  sued 
for  the  same,  alleging  that  the  butter  was  in  their  store  at  the  Respondent's 
risk,  it  was  held  that  the  fact  of  inspecting  a  few  of  the  packages  did  not  bind 
the  Defendant  to  pay  the  price  of  good,  merchantable  butter  for  an  inferior 
article  and  the  action  was  dismissed,  and  the  obligation  of  delivery  had  not  been 
fulfilled  by  the  weighing  so  efieoted — Q.  B. — Moore  Ss  Butter s,  30  L.  C.  J ,  p.  32. 

9.  Where  the  purchaser  at  a  sheriff's  sale  was  unable  to  obtain  delivery  of 
certidn  machinery  contained  in  a  sugar  factory,  the  customs  authorities  having 
seized  the  same  for  duties,  it  was  held  that,  whether  the  seizure  were  warranted 
or  not,  it  effectually  prevented  the  sheriff'  from  giving  possession  and  conse- 
quently relieved  the  purchaser  from  the  obligation  of  paying  the  price. — Pbivt 
CounoiIm — Pr^ost  <k  Compagnie  de  Fives  LUle,  10  App.  Cas.,  p.  643,  R.  A.  C. 
p.  1039. 

10.  Where  flour  was  sold  at  Toronto,  Ontario,  to  a  purchaser  in  Sherbrooke, 
at  $4.85  per  barrel,  delivered  at  Sherbrooke  and  Arthabaska,  the  flour  was  held 
to  be  at  the  risk  of  the  vendor  until  it  was  delivered,  and  that  the  purchaser 
who  had  paid  cash  and  did  not  examine  the  flour  until  a  quantity  had  been  sold 
in  small  lots  to  his  customers,  was  entitled  to  recover  from  the  vendor  the  differ- 
ence in  value  between  flour  of  the  quality  ordered  and  that  which  had  been 
actually  received,  the  same  having  become  damaged  in  transitu. — Q.  B. — Taylor 
A  Gendron,  M.  L.  R.,  3  Q.  B.,  p.  38. 

See  also  cases  noted  at  C.  C.  1474  and  1492. 


141I4,  The  delivery  of  incorporeal  things  is  made  by  the  deliv- 
ery of  the  titles,  or  by  the  use  which  the  buyer  makes  of  such  things 
with  the  consent  of  the  seller. — Domat,  liv.  1,  tit.  2,  sec  2,  n.  7  ;  Po- 
thier,  Vente,  u.  316  ;  C.  L.,  2547  ;  C.  N.,  1607  ;  C.  C,  1570.  [II.  45.] 

DECISIONS  : — 1.  Actual  tradition  according  to  the  old  law  of  France  is  not 
absolutely  necessary  to  convey  to  the  purchaser  the  right  of  property,  and  a 
feigned  or  symbolical  tradition,  such  as  the  delivery  of  titles,  letters  patent, 
plans,  &c.,  &c.f  may  be  sufficient,  and  in  consequence  the  sale  made  by  J.  R.  to 
P.  R.  and  others  in  1804  of  an  extent  of  land  to  him  granted  in  1799  by  letters 
patent  was  rendered  effective  by  the  symbolical  tradition  arising  from  the  delivery 
of  the  titles  and  plans  of  the  land  in  question. — Q.  B — Stuart  d:  Bowman,  3  L.  C. 
R.,  p.  309. 

2.  Qu*un  acte  de  vente  non  sign6  par  Tacqu^reur  ne  fait  pas  preuve  que  ce 
dernier  a  le  droit  de  consentir  une  hypothdque  sur  le  terrain. — Q.  B. — Banque 
Union  S  Nutbrown,  14  R.  L.,  p.  64,  8  L.  N.,  p.  76.— C.  R.— 10  Q.  L.  R.,  p.  287. 

1495.  The  expenses  of  the  delivery  are  at  the  charge  of  the 
seller,  and  those  of  removing  the  thing  are  at  the  charge  of  the  buyer, 
unless  it  is  othei^wise  stipulated. — Pothier,  Vente,  nn.  42  et  seq. ;  C.  L., 
2459  ;  a  K,  1608.  [II.  45.] 
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1496.  The  seller  is  not  obliged  to  deliver  the  thing  if  the  buyer 
do  not  pay  the  price,  unless  a  term  has  been  granted  for  the  payment 
of  it — ff  L.  13,  §  8,  De  act.  erapti  ;  Domat,  liv.  1,  tit.  2,  sec.  3,  n.  8  ; 
Pothier,  Vente,  60,  63,  65  ;  C.  L.,  2463  ;  C.  N.,  1612.  [II.  45.] 

DECISIONS : — 1.  Une  partie  qui  se  fait  mpsurer  etcouper  dee  marchandiees 
et  qui  offre  ensuite  un  accompte,  a  droit,  sur  le  refus  du  marchand  de  livrer  toutes 
lea  marchandises,  de  ohoisir  parmi  les  effete  achet^  pour  la  valour  de  cet 
accompte  ou  de  se  faire  rembourser  le  montant  pay 6. — ^Le  marchaDd  ne  peut 
retenir  le  montant  pay6|  sous  pretexte  de  rinsolvabilitS  de  Tacheteur,  et  sur  le 
motif  qu'il  repr^sente  la  valeur  d^s  marchandises  couples,  malgr6  qu'il  offre  de 
les  remettre...-JoHNSOx,  J. — Walsh  vs  Bernard,  4  R.  L.,  p.  659. 

2.  La  vente  sansterme,  mSme  suiviede  tradition,  netransferant  la  propria te, 
qu'en  autant  que  le  vendeur  est  pay6,  celui-ci  peut,  s'il  n*a  pas  6te  pay6,  revendi- 
quer  dans  les  huit  jours  de  la  livraison,  la  chose  vendue,  si  elle  est  encore  entre 

les  mains  de  Tacheteur  (C.  C.  1554,  1998  et  1999.)— Q.  B Blagdon  &  Lebel,  5  Q. 

L.  R.,  p.  87. 

3.  Que  le  vendeur  n'est  pas  tenu  de  d61ivrer  la  chose,  si  Tacheteur  n'en 
paye  le  priz,  a  moins  que  le  vendeur  nelui  aitaccord^  un  d61ai  pour  le  paiement. 
— M^ATHiBU,  J. — Coniant  vs  Nortnandin,  11  R.  L.,  p.  479. 

4.  In  a  sale  the  expression  ''  prompt  cash  "  means  that  payment  must  be 
made  on  delivery  of  the  goods. — Q.  B,—Cox  &  Turner,  30  L.  C.  J.,  p.  253. 

5.  Que  dans  une  vente  pour  argent  comptant,  si  I'acheteur  refuse  de  payer 
comptant  et  n'offre  que  les  valeurs  commerciales  la  vente  est  en  loi  sans  effet  et 
que  dans  le  cas  ou,  sous  ces  circonstauces,  Tobjet  vendu  a  et^  livr6,  le  vendeur 

restant  propri§taire  peut  le  faire  saisir  ou  revendiquer Ouimet,  J. — PominvilU 

vs  Deslongchamps,  M.  L.  R.,  3  S.  C.  p.  195. 

1497*  Neither  is  the  seller  obliged  to  deliver  the  thing,  when 
a  delay  for  payment  has  been  granted,  if  the  buyer  since  the  sale 
have  become  insolvent,  so  that  the  seller  is  in  imminent  danger  of 
losing  the  price,  unless  the  buyer  gives  security  for  the  payment  at 
the  expiration  of  the  term. — Pothier,  Vente,  67  ;  Domat,  liv.  1,  tit.  1, 
sec.  2,  n.  22  ;  C.  L.,  2464  ;  C.  N.,  1613.     [II.  45.] 

1498.  The  thing  must  be  delivered  in  the  state  in  which  it  was 
at  the  time  of  sale,  subject  to  the  rules  relating  to  deterioration  con- 
tained in  the  title  Of  Obligations. 

From  the  time  of  sale  all  the  profits  of  the  thing  belong  to  the 
buyer. — Authorities  under  C.  C.  1150 ;  Pothier,  Vente,  n.  47,  Bail  d 
rente,  n.  48  ;  C.  L.,  2465 ;  C.  C.  Vaud,  1145  ;  C.  N.,  1614.  [IL  45.] 

DECISIONS  : — 1.  If  property  after  a  sale  perfected,  is  burnt  by  accident, 
before  delivery,  the  loss  falls  on  the  purchaser. — K.  B.—MeDonall  vs  Frasery 
Stuart's  Rep.,  p.  101. 

2.  Que  le  vendeur  d'instrutnents  d'agrioulture  est  tenu,  en  Tabsence  des 
conventions  contraires,  de  livrer  ces  instruments  k  I'acheteur  en  bon  ordre  et  en 
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6tat  de  fonctionner  convenablement,  et  que  Pacheteur  d*un  tel  instrumenty  qui 
lui  est  livr^  en  mauvais  ordre  au  temps  ot  il  en  a  besoin  pour  les  travaux,  peut 
en  acbeter  un  autre,  et,  lorsqu*il  est  poursuivi  pour  le  prix  de  cet  instrument, 
demander  la  r6siliation  de  la  vente. — ^Mathieu,  J. — McCortnick  vs  Neville,  12  R. 
L.,  p.  617. 

1499.  The  obligation  to  deliver  the  thing  comprises  its  acces- 
sories and  all  that  has  been  designed  for  its  perpetual  use. — ffL,  17, 
§  7,  De  act  empti ;  Pothier,  VentCy  47  ;  Intr,  gindraie  aux  Cout,  47, 
48  ;  C.  C,  1024 ;  C.  L.,  2466  ;  C.  N.,  1615.     [II.  45.] 

DECISIONS  : — 1*  Oas  and  water  pipes  are  fixtures,  but  they  may  be  removed 
at  the  expiration  of  his  lease  by  the  tenant  who  has  fitted  them  up. — ^The  sale  of 
a  house  with  its  appurtenancies  and  dependencies  will  include  the  gas  and  water 
pipes  then  fitted  up  in  the  same,  unless  specially  reserved  by  the  vendor. — 
Tasoberbau,  J. — Atkinson  vi  Noad,  14  L.  C.  R.,  p.  159. 

2.  Que  la  vente  des  dettes  actives  ou  *^  hook  debts,"  d'un  commeryant  en 
faillite  4  Tencan  public,  ne  comprend  pas  les  livres  de  compte  eux-mSmes,  mais 
simplement  la  vente  des  cr^ances  du  failli. — C.  R. — Ouindon  vs  Fait,  M.  L.  R.,  3 
S.  C,  p.  79. 

1500,  The  seller  is  obliged  to  deliver  the  full  quantity  sold  as 
it  is  specified  in  the  contract,  subject  to  modifications  hereinafter 
specified. — ffh,  51,  De  contr,  empt ;  L.  7,  §  1,  De  periculo  et  com.  r&i 
vend. ;  Pothier,  Vente,  250-1-2 ;  C.  N.,  1616.     [II.  45.] 

DECISIONS: — I.  A  sale  of  land  by  given  boundaries,  for  a  fixed  sum, 
although  a  quantity  is  stated  in  the  description,  is  a  sale  en  bloc  or  per  aversionem 
and  not  by  measurement.  The  vendor  by  such  a  sale  conveys  all  the  property 
within  the  specified  limits  and  cannot  reclaim  any  part  of  it,  under  pretence  of 
there  being  a  surplus,  unless  it  had  been  obtained  from  him  by  the  fraud  of  the 
purchaser. — In  such  a  case  the  law  gives  the  surplus  to  the  vendee,  in   this 

respect  differing  irom  the  Code  Napoleon  which  has  established  a  new  rule. Q. 

B Eerrick  &  Sixby,  8  L.  C.  J.,  p.  324, 17  L.  C.  R.,  p.  146. 

2.  That  in  a  sale  of  coal,  where  the  buyer  accepted,  without  reweighing,  coal 
from  a  ship  which  he  had,  by  his  contract,  the  right  to  take  at  the  weight  speci- 
fied in  the  bill  of  lading  without  reweighing,  or  to  have  the  same  reweighed,  it 
was  held  that  he  forfeited  his  right  in  respect  to  any  deficiency  that  there  might 
be  in  the  weight  of  the  coal. — Q.  B — Canada  Shipping  Co  <fc  Victor  Hudon  Cot- 
ton Co.,  5  L.  N.,  p.  309 ^Confirmed  in  Supreme  Court,  13  S.  C.  R.,  p.  403. 

3.  T.  brought  an  action  to  recover  balance  of  purchase  money  of  land  sold 
by  him  to  appellants,  who  pleaded  that  out  of  3307  superficial  feet  sold  to  them, 
T.  never  delivered  710  feet  and  that  so  long  as  the  full  quantity  was  not  delivered, 
they  were  not  bound  to  pay.  T.  replied  that  he  had  delivered  all  the  land  eold 
to  P.  B.  V.  with  their  assent  and  approbation,  together  with  other  land  sold  to  P. 
B.  V.  at  the  same  time.  At  the  trial  it  was  proved  that  P.  B.  V.  had  purchased 
all  the  land  owned  by  T.  in  that  locality,  but  exacted  two  deeds  of  sale,  one  of 
3307  feet  for  the  appellants  and  another  of  the  balance  of  the  property  for  him- 
self.   By  the  deed  to  P.  B.  Y.  his  land  is  bounded  by  that  previously  sold  to  the 
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company.  P.  B.  V.  took  possession  and  the  appellants  fenced  in  what  they  re- 
quired. Held,  affirming  the  judgments  of  the  court  below,  that  T.  having  deli- 
vered to  P.  B.  v.,  the  agent  of  the  appellants,  with  their  assent  and  approbation, 
the  whole  of  the  land  sold  to  them,  together  with  other  land  sold  to  P.  B.  V.,  at 
the  same  time,  he  was  entitled  to  the  balance  of  the  purchase  money,  Tasche- 
reau,  J.,  holding,  that  all  the  appellants  could  claim  was  a  diminution  of  the  price 
or  a  resiliation  of  the  sale  under  C.  C.  1501  and  1502  and  that  therefore  their  plea 
was  bad. — Supreme  Court. — Nwih  Shore  Railway  Co.  &  TVudel,  11  L.  N.,  p.  36. 
4.  Que  I'acheteur  d^une  certaine  quantity  de  quarts  de  farine  a  une  action 
centre  le  vendeur  pour  se  faire  rendre  une  partie  du  prix  suivant  Evaluation  si  la 
farine  vendue  n'est  pas  de  la  quality  commune  et  si  elle  est  sure,  et  qu'ne  action 
pour  restitution  de  partie  du  priz  intent^e  plus  de  trois  semaines  aprds  la  vente 
sera  maintenue  suivant  les  circonstances  de  Pespdce.— -Q.  B. — Taylor  S  Gendron^ 
]5R.L.,p.294. 

1501*  [If  an  immoveable  be  sold  with  A  statement,  in  whatever 
terms  expressed,  of  its  superficial  contents,  either  at  a  certain  rate  by 
measurement,  or  at  a  single  price  for  the  whole,  the  seller  is  obliged 
to  deliver  the  whole  quantity  specified  in  the  contract ;  if  such  deli- 
very be  not  possible,  the  buyer  may  obtain  a  diminution  of  the  price 
according  to  the  value  of  the  quantity  not  delivered. 

If  the  superficial  contents  exceed  the  quantity  specified,  the 
buyer  must  pay  for  such  excess  of  quantity,  or  he  may  at  his  option 
give  it  back  to  the  seller.] — Doraat,  liv.  1,  tit.  2,  sec  11,  n.  15; 
Pothier,  Vente,  250-8 ;  Voet,  Ad  pandect,  De  contr,  empt,  n.  7 ; 
Pothier,  Vente,  254-5  ;  Merlin,  R^p.,  vo.  Vente,  §  1,  n.  10  ;  6  Marcad^, 
p.  235 ;    1  Troplong,  Vente,  n.  336,  note  2 ;  C.  N.,  1618  ;  Pothier,  ! 

Vente,  254 ;    1  Bourjon,  p.  482 ;    2  Henrys,  p.  548,  liv.  4,  ch.  6,  quesi  J 

85,  nn.  1,  2 ;  1  Despeisses,  p.  46,  n.  15 ;  Lapeyrfere,  lettre  G,  n.  6 ;  13 
Pand.  Fran9.,  p.  81 ;  1  Troplong,  Vente,  nn.   338  et  seq. ;  5  Boileux,  j 

p.  655,  note  2 ;  C.  N.,  1617,  1618,  1619.    [11.  47.] 

DECISIONS  : — 1*  The  sale  of  an  immoyeable  by  the  Sheriff  which  does  not 
contain  (the  extent  of  ground  described,  gives  the  purchaser  the  right  of  de. 
manding  a  reduction  of  the  price  proportionate  to  the  extent  of  the  ground  defi- 
cient— ^DuvAL  &  MsRBDrrHy  J  J., — Paradis  vs  Alain,  2  L.  C.  R.,  p.  149. 

2.  A  purchaser  who  has  obtained  a  judgment  against  his  vendor  reducing  i 
the  amount  of  the  price  of  sale  by  reason  of  a  difaui  de  eontenance  may  bring  an 
action  en  dielaration  dejugementcommun  against  an  assignee  of  the  balance  of  the 

price  of  sale  who  has  given  notification  of  the  assignment — Q.  B Ryan  A  Idler ^ 

7  L.  C.  R.,  p.  385. 

3.  The  ad^udieataire  of  a  Fief  sold  at  a  Sheriff's  sale  having,  through  error 
as  to  the  true  extent  of  the  property  sold  (which  was  described  as  containing  400 
arpents,  whereas  it  really  only  contained  188  arpents)  paid  the  full  price  of  hia 
adjudication,  and  the  Bank  having,  as  an  Opposant  in  the  case,  receifed  \h» 

same,  was  bound  to  refund  the  excess Q.  B. — De^ardine  &  Banque  du  Peupltj 

10  L.  C.  R.,  p.  325,  8  L.  C.  J.,  p.  106.— Smith,  J— 9  L.  C.  R.,  p.  108. 
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4.  Where  in  the  description  of  a  lot  in  a  a  deed  of  sale  it  was  said  to  be 
^  131  feet,  towards  Hope  Street  "  and  as  a  matter  of  faot  there  was  only  a  front- 
age of  100  feet  but  the  back  of  the  premises  extended  to  175  feet  and  the  lot 
contained  even  more  than  was  intended  to  be  conveyed,  the  deed  giving  a  full 
description  of  the  boundaries  on  each  side,  it  was  held  that  the  sale  was  by 
measurement  and  that  the  vendor  could  not  be  allowed  to  take  money  for  what 
be  did  not  deliver. — Supbrior  Court  A.  D.  1830  (Judge's  name  not  given.) — 
Patterson  va  Usbome,  3  R.  L,  p.  458. 

5.  L'acqu6reur  d'un  immeuble  dans  la  contenance  duquel  il  y  avait  deficit, 
poorrait  r^lamer  du  cessionnaire  du  prix  de  vente,  une  diminution  sur  le  priz 
o6d6  proportionnelle  au  d^&ut  de  contenance. — L*acceptation  du  transport  ne 
rendait  pas  le  d6biteur  nonrecevable  &  opposer  au  cesssionnaire  les  exceptions 
qu'il  aurait  pu  opposer  au  cr6ancier  c^dant — Smith,  J. — Masson  vs  Corheille,  2  L. 
C.  J.,  p.  140. 

6.  Where  land  sold  is  found  to  be  less  than  the  alleged  extent,  the  con- 
aideration  money  will  be  proportionably  reduced. — Badolbt,  J. —  Walton  vs 
Doddsj  1  L.  C.  L.  J.,  p.  66. 

7.  A  lot  of  land  was  sold  under  a  deed  as  containing  40  arpents  in  super- 
ficies, more  or  less,  without  guarantee  of  precise  measurement,  but  giving  the 
different  boundaries  of  the  lot.  The  purchaser  found  on  measuring  the  lot  that 
it  only  contained  30  arpents  in  superficies. — Held :  That  such  sale  was  of  a  block 
of  land  within  defined  limits  and  not  a  sale  ad  tnensuram, — Maoeat,  J, — Munro 
V8  Lalonde,  13  L.  C.  J.,  p.  128. 

8.  Uac^udicataire  &  une  vente  par  le  sh^rif  d'un  terrain  de  49  acres,  qui  n'a 
pas  la  quantity  d6termin6e,  a  droit  &  une  reduction  pro  rata  du  priz  d'adjudica- 
tion.  SembU  qu'il  en  serait  autrement  de  la  vente  d'un  corps  certain.— jCoitbt  of 
Appeals. — Doutre  S  Elvidge,  1  R.  C,  p.  120. 

9.  An  adjudicaiaire  at  sheriff's  sale  of  real  estate,  sold  under  the  provisions  of 
the  Code  of  Civil  Procedure  of  Lower  Canada,  cannot  legally  claim  to  be  refunded 
by  way  of  collocation  on  the  proceeds  of  the  sale,  a  portion  of  the  price  paid,  on  the 
ground  that  the  property  proved  to  be  of  considerably  less  extent  than  advertised, 
in  consequence  of  an  adjoining  property  having  been  erroneously  included  in  the 
description. — Under  any  circumstances  the  knowledge  by  the  c^udicaiaire^  at 
the  time  he  bid,  that  the  ac^'oining  property  did  not  belong  to  the  defendants,  and 
was  included  in  the  description  by  error,  would  be  a  complete  bar  to  such  claim. 
— Q.  B. — Melanin  &  Hamilton^  1 6  L.  C.  J.,  p.  57. 

10.  An  action  quanto  minorUj  does  not  lie,  in  the  case  of  a  purchase  of  a 
lot  described  as  containing  100  acres,  more  or  less,  on  the  ground  that  a  portion  of 
the  lot  is  traversed  by  a  railway,  which  reduces  the  contents  to  the  extent  of 
the  property  of  such  railway,  when  the  existence  of  such  railway  prior  to  the 
sale  was  known  to  the  purchaser. — Q.  B — Derby  &  fferrick,  19  L.  C.  J ,  p.  24. 

11.  The  remedy  of  a  purchaser  of  real  estate  in  case  of  deficiency  of  quan- 
tity in  the  land  sold  is  not  in  damages,  but  to  claim  either  a  diminution  of  the 
price  or  the  revocation  of  the  sale. — Dorion,  J. — Doutney  vs  Bruyh^e^  21  L.  C.  J., 
p.  95. 

12.  But  held  in  Appeal — ^The  value  of  a  deficiency  in  quantity  of  land  sold, 
is  properly  recoverable  in  the  shape  of  damages,  and  that  the  diminution  in 
price  allowed,  in  such  a  case,  by  C.  C.  1501,  is  only  a  mode  of  assessing  such 
damages.—^  B. — Doutney  d:  Bruyhre,  24  L.  C.  J.,  p.  17.* 
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13.  Depuis  le  Code  de  procedure  Paciyudication  d'un  immeuble  eat  toujoura 
Bans  garantie  de  contenance,  et  Pacfjudicataire  ne  peut,  par  opposition  afin  de 
conserver  sur  les  deniers  de  la  ventei  r6c)amer  la  valeur  d'un  deficit  dans  cette 
contenance ^Tasohbrkau,  J — Pelletier  vs  ChaasSy  3  Q.  L.  R.,  p.  65. 

14.  By  law  the  ac^udication  of  an  immoveable  at  a  sherifiTs  sale  is  without 
any  warranty  as  to  contents,  and  the  a^udicataire  purchases  per  aversionem  and 
not^«r  mensuram, — Stdart,  J. — Douglas  vs  DougltUf  3  Q.  L.  R.,  p.  197. 

]  5.  Le  d6faut  de  contenance  dans  un  immeuble  vendu  par  le  syndic  par 
d^ret  sous  Facte  de  faillite  donne  droit  a  I'adjudicataire  de  demander  la  dimi- 
nution du  prix,  dans  les  proportions  d'achat  et  de  deficit — L'a^judicataire  ayant 
par  erreur  quant  &  la  contenance  de  la  propriety,  pay6  le  montant  entier  de  son 
acyudication,  est  bien  fonde  &  demander  la  reduction  du  prix  d  acyudication. — 
Pour  que  ces  principes  puissent  Stre  appliques,  11  faut  d^montrer  que  Ta^judioa- 
taire  a  ^t^  trompe  lorsqu'il  a  pay6  le  plein  montant  et  que  le  paiement  qull  a 
fait  est  un  paiement  fondS  sur  Terreur. — Q.  B. — Thomas  &  Murphy ,  8  R.  L..  p. 
231. 

16.  Que  Tacheteur  d'un  immeuble  dont  les  limites  n'ont  jamais  6t6  definies 
par  un  bornage  l^gal,  ne  pourra  obtenir  une  diminution  de  prix  de  vente  pour 
un  pr6tendu  deficit  qu'il  n'a  pai  fait  constater  par  un  bornage  entre  lui  et  ses 
voisins. — ^Chaonon,  J. — Lalonde  vs  McManuSy  12  R.  L.,  p  23. 

1502*  [In  either  of  the  cases  stated  in  the  last  preceding  article, 
if  the  deficiency  or  excess  of  quantity  be  so  great,  in  comparison  with 
the  quantity  specified,  that  it  may  bo  presumed  the  buyer  would  not 
have  bought  if  he  had  known  it,  he  may  abandon  the  sale  and  recover 
from  the  seller  the  price,  if  paid,  and  the  expenses  of  the  contract, 
without  prejudice  in  any  case  to  his  claim  for  damages.] — 16  Duran- 
ton,  n.  223  ;  3  Delvincourt,  p.  138,  note  ;  1  Duvergier,  n.  286  ;  4  Za- 
charise,  p.  289,  nn.  29, 30 ;  eMarcad^p.  236 ;  C.  C,  Tiile  of  ObligaOom, 
ch.  6  ;  C.  N.,  1618,  1619,  1620 ;  Gontrd,  Troplong,  VerUe,  nn.  330,331. 
[II.  47.] 

1503*  [The  rules  contained  in  the  last  two  preceding  articles 
do  not  apply,  when  it  clearly  appears  from  the  description  of  the  im- 
moveable and  the  terms  of  the  contract  that  the  sale  is  of  a  certain 
determinate  thing,  without  regard  to  its  quantity  by  measurement, 
whether  such  quantity  is  mentioned  or  not.] — [11.  47.] 

DECISIONS  : — 1.  The  hypothecation  of  a  lot  of  land  described  by  its  medes 
and  bounds  is  a  hypothecation  of  a  thing  certain  although  the  contents  assigned 
be  less  than  those  contained  in  the  said  lot  and  in  such  case  the  hypothec  covers 
the  lot  in  its  entirety — Q.  B — Labadie  &  Truieauy  3  L.  C.  R.,  p.  155. 

2.  A  sale  of  land  by  gL^en  boundaries,  for  a  fixed  sum,  although  a  quantity 
is  stated  in  the  description,  is  a  sale  en  bloc  or  per  aversionem^  and  not  by  measu- 
rement.— ^The  vendor  by  such  a  sale  conveys  all  the  property  within  the  specified 
limits,  and  cannot  reclaim  any  part  of  it,  under  pretence  of  there  being  a  sarplua. 
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unless  it  had  been  obtained  from  him  by  the  fraud  of  the  purchaser. — In  such  a 
case  the  law  gives  the  surplus  to  the  vendee,  in  this  respect  differing  from  the 
Code  Napoleon  which  has  established  a  new  rule. — In  a  conflict  of  titles  between 
two  proprietors  of  different  portions  of  a  lot  of  land  derived  from  a  common 
auieuTf  the  one  who  traces  back  his  title  to  the  common  source,  particularly  when 
it  appears  or  is  to  be  presumed  he  was  the  first  purchaser,  will  have  the  pref. 
erence  over  the  one  who  only  shows  a  more  recent  deed  ;  and  in  determining  the 
contest,  the  question  will  be  as  if  it  had  arisen  between  the  original  vendee  and 
the  original  vendor,  bound  to  make  good  the  description  by  which  he  sold.  For 
determining  the  extent  of  the  thing  sold  specific  boundaries  are  to  be  preferred  to 
an  indication  of  quantity. — Q.  B. — Herrick  S  Sixby,  8  L.  C.  J.,  p.  324,  17  L.  C.  R., 
p.  146. 

See  also  cases  noted  at  C.  C.  1501. 

1504*  The  action  for  supplement  of  price  on  the  petrt  of  the 
seller,  or  for  diminution  of  price,  or  for  vacating  the  contract,  on  the 
part  of  the  buyer,  is  subject  to  the  general  rules  of  prescription. — 
C.  N.,  1622.  tn.  47.] 

1505.  If  two  immoveable  properties  be  sold  by  the  same  con- 
tract, at  a  single  price  for  the  whole,  with  a  declaration  of  the  con- 
tents of  each,  and  in  one  the  quantity  be  less  them  stated  6tnd  in  the 
other  greater,  the  deficiency  of  the  one  is  compensated  by  the  excess 
of  the  other  so  far  as  it  goes,  and  the  action  of  the  buyer  or  seller  is 
modified  accordingly.— jf  L.  42,  De  contr.  empt. ;  Pothier,  Vente,  256  ; 
C.N,  1623.    [11.49.] 

DECISION  : — If  five  lots  of  land  have  been  sold  in  one  lot  en  hloe  and  for 
one  price  and  the  purchaser  has  only  obtained  possession  of  four  of  them,  the  said 
purchaser  being  sued  for  the  balance  of  the  purchase  money  is  well  founded  in 
pleading  that  the  lot  not  delivered  to  him  is  worth  a  larger  sum  than  the  rest  of 
the  lots  and  that  therefore  he  is  entitled  to  have  the  value  of  such  lot  deducted 
from  the  original  price  of  the  five  lots. — Q.  B.— .Jfc  Vtigh  is  Lussier,  7  L.  C.  J.,  p. 
132,  l3L.a  R.,  p.  265. 

SECTION  III. — OP  WARRANTY. 

Oeneral  ProviaioTis. 

1506.  The  warranty  to  which  the  seller  is  obliged  in  favor  of 
the  buyer  is  either  legal  or  conventional.    It  has  two  objects  : 

1.  Eviction  of  the  whole  or  €uiy  part  of  the  thing  ; 

2.  The  latent  defects  of  the  thing.— jfL.  3,  De  net.  empt,  L.  21, 
L.  38,  Decedilitio  edicto  ;  Pothier,  Vente,  nn.  81,  82,  181,  202  ;  C.  L., 
2460,  2451  ;  C.  N.,  1625.  [II.  49.] 
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ISWt*  Legal  warranty  is  implied  by  law  in  the  contract  of  sale 
without  stipulation.  Nevertheless  the  parties  may,  by  special  agree- 
ment, add  to  the  obligations  of  legal  warranty,  or  diminish  its  effect,  or 
exclude  it  altogether.— jfL.  21,  De  cedUo.  edict ;  Pothier,  VerUe,  n.  202, 
210,  229,  230;  Domat,  liv.  1,  tit  2,  sect  10,  nn.  6,  7;  G  N.,  1627. 
[II.  49.] 

AmeTtdments  :  See  amendments  noted  at  C.  C,  1522. 

DECISIONS  : — !•  One  who  binds  himself  with  a  vendor  aolidairemeni  to 

defend  the  purchaser  against  all  claimants  is  necessarily  a  garant  formel. K.  B. 

^patter  V8  Puizej  2  R.  de  L.,  p.  207. 

2.  Le  sh^rif  n'est  pas  garant  enyers  I'adjudicataire  qui  n'apu  obtenir  posses- 
sion d'un  bien  i  lui  adjug6  par  le  sh6rif  en  sa  quality  de  sh6rif.  L'acyudioataire  a 
son  recours  centre  oeuz  qui  ont  re^u  Vargent.^— MoCord,  J — Laehanee  vs  Sewell, 
M.  C.  R.,  p.  95. 

3.  La  garantie  conventionnelle  fait  cesser  la  garantie  legale. — Pbtvt  Council. 
— Chauditre  Gold  Mining  Co.  vs  DesbaraUf  4  R.  L.,  p.  645.  (Not  reported  in 
P.  C.  App.  Cas.) 

§  1.  Of  warranty  a^/ainst  eviction. 

1S08*  The  seller  is  obliged  by  law  to  warrant  the  buyer  against 
eviction  of  the  whole  or  €my  part  of  the  thing  sold,  by  reason  of  the 
act  of  the  former,  or  of  any  right  existing  at  the  time  of  the  sale,  and 
against  incumbrances  not  declared  and  not  apparent  at  the  time  of 
the  sale.— jf  L.  1,  De  evictions  ;  L.  11,  §§  8,  11,  De  act.  empt  ; 
Cod.,  L.  6.  De  eviction ;  Pothier,  Venie,  nn.  86,  200  ;  Domat,  loe. 
cit,  nn.  2,  3,  5  ;  Quyot,  R^p.,  vo.  Oarantie,  726 ;  6  Marcad^,  p.  252, 
sec.  2  ;  C.  N.,  1626.    [II.  49.] 

DECISIONS : — 1.  La  garantie  est  divisible  entre  covendeurs  qui  vendent 
ensemble  des  parts  indivis^es,  mais  d6termin6es,  qu*ils  poss^dentdansPimmeuble 
yendu,  sans  stipulation  de  solidarity. — G.  H^Marieau  vs  Titreat^  1  L.  C.  J.,  p.  245. 

2.  The  obligation  of  the  garant  formel  is  not  extinguished  by  a  dSertty  which 
does  not  purge  the  charge^  even  where  the  aequireur  becomes  a^judieaiairt 
under  the  dicret — Q.  B. — Soulard  S  Letoumeau^  19  L.  C.  J.,  p.  40. 

3.  In  the  case  of  a  donation  of  an  immoveable,  creating  a  substitution,  fol- 
lowed by  another  donation  of  the  same  property,  by  the  same  donor  to  the  same 
donee,  without  mention  of  any  substitution,  but  without  any  express  revocation 
of  the  former  donation,  the  ac^'udieaiaire  of  such  immoveable  at  sherifi's  sale  is 
justified  in  claiming  to  be  relieved  irom  the  sale,  on  the  ground  of  fear  of  trouble 
in  his  possession,  and  he  is  entitled  to  claim  to  be  so  relieved  in  an  answer  to  a 
rule  against  him  for  folle  enchhre. — Q.  B. — Johin  dt  ShuieTf  21  L.  C.  J.,  p.  67. 

4.  The  appellants  bought  from  the  respondent,  the  assignee  to  the  estate  of 
L.  J.  Campbell,  the  assets  of  the  estate.  The  sale  was  according  to  inventory  and 
comprised  an  item  of  Railway  and  Newspaper  advertising  stock  $5,642.76.  The 
price,  which  was  payable  ten  days  after  the  sale,  was  paid  before,  on  an  agree- 
ment by  the  respondent  that  he  would  account  for  any  deficiency  aooordliig  to 
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the  yaluation  placed  by  the  appellants  opposite  each  item  on  the  inventory.  The 
stock  consisted  of  150  shares  of  $100  each,  par  value,  on  which  $5,642.76  had 
been  paid,  leaving  a  balance  of  $9,357.24  still  due.  The  shares  could  not  be  trans- 
ferred, imlees  the  purchasers  assumed  this  liability,  which  they  refused  to  do  — 
Held:  That  the  appellants  had  the  right  to  have  the  safe  of  stock  annulled 
and  to  claim  a  sum  of  $2000,  being  the  valuation  they  had  placed  on  the  stock 
when  they  purchased,  and  according  to  which  the  respondent  had  agreed  to 
reftmd  in  case  of  deficiency. — ^Q.  B. — Dixon  S  Perkins^  1  Q.  B.  R.,  p.  1,  3  L.  N., 
p.  364. 

5.  In  a  division  of  common  property  between  partners,  M.  one  of  the  part- 
ners, agreed  to  take  certain  shares  as  his  interest  in  a  transaction,  but  in  conse- 
quence of  a  claim  by  a  third  party,  which  was  a  partnership  liability,  these  shares 
passed  into  other  hands  aud  could  not  be  delivered  to  M.  Held;  That  under  the 
agreement  between  the  partners,  M.  was  entitled  to  have  his  portion  made  good 
out  of  the  partnership  assets,  and  the  value  of  the  shares  not  delivered  to  him 
should  be  calculated  as  at  the  time  of  the  partition  or  agreement  between  the 

partners  settling  their  respective  rights. — ^Prtvt  Council Maedougall  S  Pren- 

UeeySL,  N.,  p.  163,  R.  A.  C,  p.  1996.— Q.  B.— 7  L.  N.,  p.  162,  4  Q.  B.  R.,  p.  91. 
(Not  reported  in  App.  Gas.) 

6.  The  buyer  of  an  immoveable  property,  when  sued  in  an  action  en  bor- 
nage  containing  at  the  same  time  petitory  conclusions,  has  a  right  to  proceed  en 
garaniie  against  the  vendor. — C.  R. — Blackburn  V8  Blaekbumj  11 Q.  L.  R.,  p.  170. 

7.  Que  le  cr^ancier  qui  fait  vendre  un  meuble  par  autorit^  de  justice  con- 
naissant  qu'il  y  a  un  p6ril  d'^viction  provenant  d'un  douaire  coutumier  non  ouvert 
aurait  dO  le  denoncer  dans  les  annonces  de  )a  vente  et  ne  Tayant  pas  fait,  il  ne 
peut  eziger  de  I'adjudicataire  le  priz  de  Pa^judication  sans  lui  donner  caution. — 
Q.  B.^Blondin  &  Lizoite,  31  L.  C.  J.,  p.  80,  M.  L.  R.,  3  Q.  B.,  p.  496. 

8.  Vente  de  cr^ances  port^es  aux  livres  d'un  faillL  Le  syndic  est-il  oblig6 
d'en  garantir  Texistence. — Q.  B. —  Wade  &  Mooney,  31  L.  C.  J.,  p.  222. 

9.  Que  la  guarantie  d'eviction  ne  s*6tend  pas  k  la  cession  d*un  droit  incer- 
tain  o6d6  i  part  de  la  chose  principale,  quoique  dans  le  mSme  acte,  surtout  lors- 
qu'il  est  stipule  sans  garantie  excepts  des  faits  et  promesses  du  vendeur — Q.  B. 
^Demers  d:  Dueharme,  14  Q.  L.  R.,  p.  16.  16  R.  L.,  p.  31.  (This  case  has  been 
carried  to  the  Supreme  Ck>urt.) 

See  aleo cases  noted  at  CO.  1535. 


1S09*  Although  it  be  stipulated  that  the  seller  is  not  obliged 
to  any  warranty,  he  is  nevertheless  obliged  to  a  warranty  against  his 
personal  acts.  Any  agreement  to  the  contrary  is  null. — Pothier, 
Vente,  183-4 ;  Domat,  loc.  cit.,  n.  8  ;  C.  N.,  1628.     [II.  49.] 

DECISIONS  : — 1*  Le  vendeur  d'une  terre  avec  garantie  de  ses  faits  et  pro- 
messes,  est  tenu  de  donner  possession  k  Tacheteur  avant  de  pouvoir  recouvrer  le 
prix  de  vente C.  R. — Foulds  vs  Laforccj  5  R.  L.,  p.  186. 

2.  It  would  appear  that,  by  the  law  in  force  in  Lower  Canada,  in  the  case  of 
a  sale  without  warranty,  the  vendor  would  be  liable  to  the  purchaser  if  he  sold 
with  a  knowledge  of  the  fact  that  he  had  no  title. — Paivt  Council. — Macfarlane 
d:  Leclaire,  1  Moore's  P.  C.  Rep.  [N.  S.]  p.  1,  12  L.  C.  R.,  p.  374. 
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1510.  In  like  manner,  when  there  is  a  stipulation  excluding 
warranty,  the  seller  in  case  of  eviction  is  obliged  to  return  the  price 
of  the  thing  sold,  unless  the  buyer  knew  at  the  time  of  the  sale  the 
danger  of  eviction  or  had  bought  at  his  own  risk.— jf  L.  11,  §  18,  2)e 
action,  empti, ;  Pothier,  Vente,  185-6  ;  C.  N.,  1629.     [XL  49.] 

DECISIONS  : — 1*  Ud  d6feQdeurcondamn6i  payer  au  demandeur  le  piix  d'une 
q\iantit6  de  oordes  d'6coroe  de  pruches  qu'il  ayait  vendues  au  demaDdeor  et  que 
ce  dernier  pr6tend  ne  pas  lui  avoir  6t6  livr6eS|  ne  pourra  recouvrer  du  demandeur 
le  montant  qu*il  aura  6t6  condamn6  k  lui  payer,  s'il  d^couvre  aprds  le  jugement 
que  oes  cordes  de  pruohe  sent  restdes  dans  le  bois  et  ont  ensuite  6t6  vendues  par 
le  demandeur  k  son  profit,  s*il  avait  pu  dScouvrir  oe  fait  avant  le  jugement— 
Q.  B. — Laincase  vs  LabonUf]S  B.  L.,  p.  354. 

2.  Que  le  c6dant  sous  la  simple  garantie  de  ses  faits  et  promesses  de  tous 
les  droits  qu*il  peut  avoir  en  vertu  d'un  certain  aote  de  convention  indiqui6,  n'est 
pas  tenu  de  rembourser  k  Pacqu^reur  le  prix  de  la  cession  si  oes  droits  ne  peu- 
vent  dtre  exerc^  par  ce  dernier. — Q.  B — Demers  S  Ducharme^  16  R.  L.,  p.  31, 
14  Q.  L.  R.,  p.  16.  (This  case  has  been  carried  to  the  Supreme  Court). 

1511*  Whether  the  warranty  be  legal  or  conventional,  the  buyer, 
m  case  of  eviction  ,  has  a  right  to  claim  from  the  seller : 

1.  Restitution  of  the  price ; 

2.  Restitution  of  the  fruits  in  c€kse  he  is  obliged  to  pay  them  to 
the  party  who  evicts  him ; 

3.  The  expenses  incurred,  as  well  in  his  action  of  warranty 
against  the  seller  as  in  the  original  action ; 

4.  Damages,  interest  and  all  expenses  of  the  contract ; 
Subject  nevertheless  to  the  provision  contained  in  the  article 

next  following.— /  L.  60,  L.  70,  De  evict  \  Pothier,  Vente,  118,  123, 
128, 130 ;  Domat,  loc.  cU,,  nn.  12,  13  ;  C.  N.,  1630.  [II.  49.] 

DECISION  * — ^Le  droit  k  la  restitution  du  prix  de  vente  est  ind6pendant  de 
la  garantie  et  n*a  d'existence  qu'entre  les  parties  imm^diates  de  la  vente. — ^Psivr 
CouyoiL  : — Chaudihre  Gold  Mining  Co,  S  Desbarais,i  R.  L.|p.  645.  (Not  reported 
in  P.  C.  App.  Cas.) 

1512.  If  in  the  case  of  warranty  the  causes  of  eviction  were 
known  to  the  buyer  at  the  time  of  the  sale,  and  there  be  no  special 
agreement,  the  buyer  has  a  right  to  recover  only  the  price  of  the 
thing  sold. — Pothier,  Vente,  nn.  187-8-9, 190,  and  the  authorities  cited 
by  him ;  2  Delvincourt,  p.  154.  [11.  49.] 

1518*  The  seller  is  obliged  to  make  restitution  of  the  whole 
price  of  the  thing  sold,  although,  at  the  time  of  eviction,  it  be  found 
to  be  diminished  in  value,  or  deteriorated,  either  by  the  neglect  of 
the  buyer,  or  by  a  fortuitous  event ;  unless  the  buyer  has  derived  a 
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profit  from  the  deterioration  caused  by  him,  in  which  case  the  seller 
may  deduct  from  the  price  a  sum  equal  to  such  profit. — ff  L.  43,  De 
act  em/pti  ;  Dumoulin,  Tractatiis  de  eo  quod  interest,  nn.  68,  69 ;  Po- 
thier,  Vente.  69,  118;  1  Troplong,  Vente,  n.  488  ;  C.  N.,  1631,  1632  ; 
Gontrd,  Domat,  loc.  cit,  n.  14.  [IT.  51.] 

DECISION  : — Neither  party  can  rescind  a  contract,  without  replacing  the 
other  in  the  same  position  in  respect  to  the  goods  as  he  occupied  before  the  deliv- 
ery of  the  article;  nor  without  rescinding  in  ioio ^TorranoB;  J. — LewU  vs  Jtf- 

frey,  18  L.  C.  J.,  p.  132. 

1514*  If  the  thing  sold  be  found,  at  the  time  of  eviction,  to  have 
increased  in  value,  either  by  or  without  the  act  of  the  buyer,  the 
seller  is  obliged  to  pay  him  such  increased  value  over  the  price  at 
which  the  sale  was  made,  —ff  L.  66,  §  3,  De  evict.  ;  Cod.,  L.  9;  L.  16  J 
L.  45,  De  evict ;  Domat,  loc.  cit,  nn.  15,  16  ;  Pothier,  VentCy  71,  132  ; 
C.  N.,  1633.  [II.  51.] 

1515«  The  seller  is  obliged  to  indemnify  the  buyer,  or  to  cause 
him  to  be  indemnified,  for  all  repairs  and  useful  expenditures  made  by 
him  upon  the  property  sold,  according  to  their  value. — Pothier,  Vente^ 
134;  Troplong,  Vente,  510;  C.  N.,  1634;  Domat,  loc.  cit.,  nn.  17,  18. 
[n.  51] 

DECISION  : — Que  lorsqu'un  immeuble  est  vendu  avec  indication  d*une  con- 
tenance  dSterminSe,  sans  ]aquelle  l'acqu6reur  n'aurait  pas  achet6,  ce  dernier  a  le 
droit  de  demander  la  r6siliation  de  la  vente  avec  dommages  int^rdts  centre  le 
vendeur,  en  y  comprenant  la  valeur  de  constructions  par  lui  commenc6es  sur  cet 
immeuble,  s41  coostate,  aprds  la  vente,  qu'4  la  date  d*icelle  une  rue  passant  sur 
une  6tendue  considerable  de  ce  terrain  avait  6t6  trac^e  sur  les  plans  de  la  Cit6  de 
Montreal,  diiment  homologu6s  par  la  Cour,  et  qu'il  est  sujet  a  expropriation,  eans 
indemnity,  pour  les  constructions  qu*il  pourrait  faire  sur  cet  immeuble,  et  qu*il 
n'est  pas  tenu  d'attendre  Pezpropriation  pour  proc^der  centre  son  vendeur. — 
MathibUi  J. — Memard  vs  Eatnibeau,  16  R.  L.,  p.  97,  M.  L.  R.,  4  S.  C,  p.  25. 

1516*  If  the  seller  have  sold  the  property  of  another,  in  bad 
faith,  he  is  obliged  to  reimburse  the  buyer  for  all  expenditures  laid 
out  by  him  upon  it.— jf  L.  45,  §  1,  in  jinh,  De  act  empti ;  Domat,  loc. 
dt.,  n.  19  ;  Pothier,  Vente,  137 ;  C.  N.,  1635  ;  C.  C,  417.  [II.  51.] 

151T.  If  the  buyer  suffer  eviction  of  a  part  only  of  the  thing, 
or  of  two  or  more  things  sold  as  a  whole,  which  part  is  nevertheless 
of  such  importance  in  relation  to  the  whole  that  he  would  not  have 
bought  without  it,  he  may  vacate  the  sale.— jf  L.  1,  De  evict ;  Pothier, 
VenU,  144 ;  C.  L.,  2487  ;  C.  N.,  1636.     [II.  51.] 
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1518.  If  in  the  case  of  eviction  of  a  part  of  the  thing,  or  things 
sold  as  a  whole,  the  sale  be  not  vacated,  the  buyer  has  a  right  to  claim 
from  the  seller  the  value  of  such  part,  to  be  estimated  proportionally 
upon  the  whole  price,  and  also  damages  to  be  estimated  according  the 
increased  value  of  the  thing  at  the  time  of  eviction.—/  L.  13,  De 
evict;  Dumoulin,  Tract,  de  eo  quod  interest,  nn.  67-8-9;  Pothier, 
Vente,  142,  143;  1  Troplong,  Vente,  n.  517  ;  16  Duranton,  n.  300 ;  3 
Delvincourt,  p.  149,  note ;  C.  N.,  1637.     [II.  51.] 

DECISIONS  :— In  a  deed  of  siJe  it  was  stipulated  that  the  purchaser  should 
have  the  right  at  any  time  to  keep  in  his  hands  the  whole  or  any  part  of  the 
balance  payable  to  the  vendor,  until  such  time  as  the  vendor  should  have  fur- 
nished a  registered  certificate  showing  the  property  sold  to  be  "  free  and  dear 
"  of  all  mortgages,  dowers  or  other  encumbrances  whatsoever."  It  appeared  that 
part  of  a  small  island,  which  was  included  in  the  property  sold,  did  not  ^long 
to  the  vendor,  and  there  also  existed  a  right  of  passage  over  the  rest  of  this 
island.  The  island  was  of  small  value.  Held^  that  the  purchaser  was  not  entitled 
under  the  above  cited  clause  of  the  deed,  to  retain  an  instalment  of  the  purchase 
money  sued  for,  there  remaming  unpaid  another  instalment  which  was  much 
more  than  sufficient  to  cover  the  proved  value  of  the  island  and  the  right  of 
passage — Q.  B — McDonnell  &  Ooundry,  1  L.  N.,  p.  50. 

2.  Some  fifty  miles  of  timber  limits  were  sold  by  Respondents,  with 
guarantee  against  all  troubles  and  the  purchasers  were  subsequently  evicted 
from  part  as  they  interfered  with  other  limits  granted  by  the  crown.  Held :— .That 
in  a  sale  of  timber  limits,  held  under  licence,  in  pursuance  of  C.  S.  C.  cap.  23,  a 
clause  of  simple  warranty  {garantie  de  tons  troubles  ^Sn^ralement  queleonques) 
does  not  operate  to  protect  the  purchaser  against  eviction  by  a  person  claiming 

to  be  entitled,  under  a  prior  licence,  to  a  portion  of  the  limits  sold. Privy 

CojJVOiL.-^Ducondu  S  Dupuy,  9  App.  Cas.  p.  150, 7  L.  N.,  p.  46,  R.  A.  C,  p.  934. 

SuPRBMB  Court — 6  S.  C.  R.,  p.  425,  5  L.  N.,  p.  72.— Q.  B 3  L.  N.,  p.  350. 

1519.  [If  the  property  sold  be  charged  with  a  servitude  not 
apparent  and  not  declared,  of  such  importance  that  it  may  be  pre- 
sumed the  buyer  would  not  have  bought,  if  he  had  been  informed  of 
it,  he  may  vacate  the  sale  or  claim  indemnity,  at  his  option,  and  in 
either  case  may  bring  his  action  so  soon  as  he  is  informed  of  the 
existence  of  the  servitude.]— jf  L.  1,  §  2,  De  cedil.  edicto;  Pothier, 
Vente,  239  ;  0.  N.,  1638.    [11.  51.] 

DECISIONS  : — I.  La  stipulation,  de  la  part  d'un  acqu6reiur,  <*  de  souffrir  les 
<<  servitudes  de  toute  nature  qui  pourraient  ezister  sur  la  dite  terre  ou  en  sa 
«<  faveur,  lesquelles  tourneront  au  profit  ou  a  la  perte  de  TacquSreur,  sauf  a  lui  de 
<<  se  defendre  de  ce  qui  lui  porterait  pi*§judice  et  i  profiter  de  ce  qui  lui  serait 
*<  utile  k  ses  risques  et  perils,  sans  aucun  reoours  centre  le  vendeur,  le  dit  ven- 
<<  deur  d6clarant  n6anmoins  ne  conn^tre  aucune  servitude  de  Tune  ou  de  I'autie 
«<  esp^ce  qu'un  droit  de  passage  dpied  ou  en  i>oiture  sur  la  dite  terre  en  faveur  de 
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^  Pierre  Monastesse,  que  le  dit  aoqu6reur  sera]  obHg6  de  souffrir  oomme  susdit," 
n'empdohe  pas  oet  aoqu^reur  de  demander  la  resoision  de  la  yente  ou  une  dimi- 
nution du  priz  de  yente,  si  oe  droit  de  passage  est  aocompagn6  de  la  charge  de 
Ventretien,  &  la  oonnaissance  du  yendeur,  mais  non  de  TacquSreur. — ^Monk,  J. — 
ChrUtU  vs  Malhiot,  10  L.  C.  J.,  78. 

2.  Que  dans  la  oM  de  Montreal,  un  yendeur  d*un  lot  de  terre  sur  lequel  la 
oit6  de  Montreal  a  un  droit  de  senritude  en  yertu  de  sa  chartei  c'est-^-dire,  le  droit 
d'empdoher  les  propriStaires  de  construire  en  dehors  de  la  ligne  fiz6e  par  le  plan 
homologu6  de  la  cit^,  dans  les  rues  qui  doiyent  6tre  61arc;ies  ou  ouyertes,  est  tenu 
de  garantir  Taoheteur  oontre  cette  seryitude  &  moins  de  conyention  oontraire  et 
Paoheteur  menao6  d*6yiction  pent  faire  r^silier  la  yente.  Que  dans  ce  cas  Tache- 
teur  a  droit  de  se  faire  rembourser  par  le  yendeur  toutes  les  impenses  et  amelio- 
rations qu'ilaura  ftiites  sur  oe  lot. — Hatbiku^  J. — M^ard  vs  BanibeaUf  M.  L.  R.,  4 
a  C,  p.  25, 16  R.  L.,  p.  97. 

1520«  Warranty  against  eviction  ceases  in  case  the  buyer  fails 
to  call  in  the  seller  within  the  delay  prescribed  in  the  Code  of  Civil 
Procedure,  if  the  latter  prove  that  there  existed  suflScient  ground  of 
of  defence  to  the  action  of  eviction. — Domat,  liv.  1,  tit.  2,  sec.  10, 
nn.  21,  22  ;  Pothier,  Vente,  nn.  108-9  ;  C.  N.,  1640.  [II.  53.] 

DECISIONS  : — 1-  Que  si  un  garanti  neglige  de  mettre  en  cause  son  garant, 
U  doit  payer  tons  les  frais  enoourus,  aprds  le  proo6d6  qui  exige  cette  mise  en 
cause.  Que  le  garant  pent  se  charger  des  risques  de  la  contestation  et  dispenser 
le  garanti  de  prendre  les  proc6d6s  n^cessaires  pour  le  mettre  en  cause,  mais  que 
le  fnit  seul  qu'un  garant  a  foumi  au  garanti  les  noms  de  t6moins  n6cessaires  pour 
prouyer  I'existenoe  de  la  dette  garantie,  n*est  pas  une  preuye  suffisante  que  le 
garant  a  entendu  se  charger  de  la  contestation. — Q.  B. — Carreau  &  McOinnis, 
1  Q.  B.  R.,  p.  12,  3  L.  N.,  p.  362. 

2.  Que  pour  que  la  garantie  pour  cause  d'6yiction  cesse  lorsque  Pachetenr 
n'appelle  pas  son  yendeur  en  garantie,  il  faut  que  ce  dernier  prouye  qu'il  ayait 
des  moyens  suffisants  pour  faire  renyoyer  la  demande  d*6yiction  dirig^e  centre 
Facheteur. — Cimon,  J. — Drapeau  vs  Marion,  M.  L.  R.,  2  S.  C,  p.  99. 

1521«  The  buyer  may  enforce  the  obligation  of  warranty  when 
without  the  intervention  of  a  judgment,  he  abandons  the  thing  sold 
or  admits  the  incumbrance  upon  it,  if  he  prove  that  such  abandon- 
ment or  admission  is  made  by  reason  of  a  right  which  existed  at  the 
the  time  of  sale.— Pothier,  Vente,  94,  95.  [IL  53.] 

§  2: — Of  warrarUy  agavnst  latent  defects. 

1532*  The  seller  is  obliged  by  law  to  warrant  the  buyer  against 
such  latent  defects  in  the  thing  sold,  and  its  accessories,  as  render  it 
unfit  for  the  use  for  which  it  was  intended,  or  so  diminish  its  useful- 
ness that  the  buyer  would  not  have  bought  it,  or  would  not  have 
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given  so  large  a  price,  if  he  had  known  them.— 7^  L.  1,  §  1,  De  cBdU. 
edicto  ;  Domat,  liv.  1,  tit.  2,  sect.  11,  nn,  1,  3  ;  Pothier,  Vente,  nn.  202, 
203,  232  ;  Merlin,  E^p,  vo.  Garantie,  §  8,  n.  2  ;  C.  N.,  1641.  [U.  53.] 

AmeTidment : — 20.  Whenever  any  person  sells  or  contracts  to  sell, 
whether  by  writing  or  not,  to  any  other  person,  any  chattel  or  article, 
with  any  trade  mark  thereon,  or  upon  any  cask,  bottle,  stopper,  oork- 
capsule,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label  or  other 
thing  together  with  wich  such  chattel  or  article  is  sold  or  contracted 
to  be  sold,  the  sale  or  contract  to  sell  shall  in  every  such  case  be 
deemed  to  have  been  made  with  a  warranty  or  contract  by  the  vendor 
to  or  with  the  vendee,  that  every  trade  mark  upon  such  chatt'Cl  or 
article,  or  upon  any  such  cask,  bottle,  stopper,  vessel,  case,  cover 
wrapper,  hand,  reel,  ticket,  label  or  other  thing  as  aforesaid,  was 
genuine  and  true,  and  not  forged  or  counterfeit,  and  not  wrongfully 
used,  unless  the  contrary  is  expressed  in  some  writing  Mgned  by 
or  on  behalf  of  the  vendor  and  delivered  to  and  accepted  by  the 
vendee. 

21.  Whenever  any  person  sells  or  contracts  to  sell,  whether  by 
writing  or  not,  to  any  other  person,  any  chattel  or  article  upon  which, 
or  upon  any  cask,  bottle,  stopper,  cork,  capsule,  vessel,  case,  cover, 
wrapper,  band,  reel,  ticket,  label  or  other  thing,  together  with  which 
such  chattel  is  sold,  or  contracted  to  be  sold,  there  is  any  description, 
statement  or  other  indication  of  or  respecting  the  number,  quality, 
quantity,  measure  or  weight  of  such  chattel  or  article,  or  the  place  or 
country  in  which  such  chattel  or  article  has  been  made,  manufcictured, 
bottled  or  put  up,  or  produced,  the  sale  of  contrcwjt  to  sell  shall,  in 
every  case,  be  deemed  to  have  been  made  with  a  warranty  or  con- 
tract by  the  vendor  to  or  with  the  vendee,  that  no  such  description, 
statement,  or  other  indication  was  in  any  material  respect  false  or 
untrue,  unless  the  contrary  is  expressed  in  some  writing  sii^ed  by  or 
on  behalf  of  the  vendor  and  delivered  to  and  accepted  by  the  vendee. 
— R.  S.  C,  cap.  166,  ss.  20,  21. 

DECISIONS  : — 1.  Where  the  parties  had  exchanged  horses  with  warranty  of 
soundness  and  the  defendant,  more  than  four  months  afterwards,  discovered  that 
the  horse  which  he  had  received  from  the  plaintiff  was  subject  to  Uc  or  rot,  a 
malady  which  could  not  be  perceived  at  the  time  of  the  exchange,  it  was  held 
that;  in  consequence  of  the  delay  which  had  transpired  since  the  transaction,  the 
defendant  could  not  demand  a  rescission  of  the  sale,  but  he  could  nevertheless 
set  up  against  a  demand  by  the  plaintiff,  a  claim  for  the  diminution  of  the  price, 
according  to  the  value  established  by  proof. — Bbrthblot,  J.-^J)uroeher  vi  Bone, 
8  L.  C.  J.,  p.  168. 

2.  In  an  action  of  damages,  based  on  the  allegation  that  the  defendant 
knowing  a  horse  to  be  unsound,  falsely  and  fraudulently  represented  the  anunal 
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to  be  sound,  and  that  the  plaintiff  purchased  the  horse  from  defendant,  on  the 
faith  of  the  truth  of  such  representation,  it  must  be  established  beyond  doubt 
that  these  facts  are  true,  to  entitle  plaintiff  to  recover.— Q.  B. — Te<Mtl  dt  Pry  or  ^ 
12  L.  C.  J.,  p.  108. 

3.  An  imperfect  wooden  drain,  connecting  the  closet  and  sinks  of  a  house 
with  the  common  sewer  in  the  street  of  a  city,  is  a  latent  defect  against  which 
the  seller  is  obliged  by  law  to  warrant  the  buyer,  where,  from  the  character  of 
the  house,  the  buyer  had  reason  to  believe  that  the  drains  were  constructed  in 
a  proper  manner. — Q.  B. — Ibbotson  &  Ouimetj  21  L.  C.  J.,  p.  53. 

4.  A  person  who  buys  wheat  for  seeding  purposes  is  not  bound  to  pay  the 
price  thereof  if  the  wheat  does  not  germinate,  even  although  the  seller,  at  the 
time  of  the  sale,  was  ignorant  of  the  existence  of  any  latent  defects  in  the  wheat 
sold. B^LANGEB,  J. — Meloche  vs  Bruyhre^  5  R.  L.,  p.  395. 

5.  Que  le  r&le,  Voithme  et  le  souffle  ne  constituent  pas  des  defauts  caches. — 
Maokay,  J. — Crevier  vs  Chayer^  3  L.  N.,  p.  84. 

6.  Que  le  rot  ou  tic  chez  un  cheval  coostitue  unVice  redhibitoire. — Q.  B. — 
DroUt  &  LaferrUrej  12  R.  L..  p.  359. 

7.  Que  la  maladie  appel^e  ^'  tactisse ''  constitue  chez  le  cheval  un  vice  red- 
hibitoire.— Rainvillb,  J — Oosselin  vs  Brisebois,  12  R.  L.,  p.  366. 

8.  Que  la  boiterie  iniermitiente  ne  constitue  pas  un  vice  redhibitoire. — 
Olivier,  J. — Lenoir  vs  Mandeville^  12  R.  L.,  p.  369. 

9.  La  vente  du  droit  de  se  servir  d'une  invention  comprend  une  garantie 
que  Finvention  est  nouvelle  et  utile,  et  Pacqu^reur  de  tel  droit  poursuivant  en 
dommages  n'est  pas  oblig6  de  faire  mettre  de  c6t6  la  patente  avant  de  pouvoir 
reoouvrer  le  prix  qu'il  a  pay6.  L*usage  d'une  patente  pour  les  fins  de  fabrication 
est  une  affaire  commerciale. — Q.  B — D^  A  Hamelj  11  Q.  L.  R.,  p.  24,  13  R.  L., 
p.  50,  7  L.  N.,  p.  405. 

10.  Que  les  vices  ou  defauts  non  apparents,  mais  pouvant  dtre  d^couverts 
par  un  ezamen  minutieux,  ne  donnent  pas  lieu  k  Paction  redhibitoire,  bien  que 
le  vendeur  n*ait  pas  d^clar6  a  Pacheteur  les  vices  de  la  chose  vendue,  qui  6taient 
&  sa  connaissance  et  bien  qu'il  fut  de  mauvaise  foi. — Lorangbr,  J. —  Vincent  vs 
Moore,  8  L.  N.,  p.  3. 

11.  Que  Pon  ne  pent  consid^rer  comme  un  d^faut  cach6  dont  le  vendeur  est 
tenu  de  garantir  Pacheteur,  la  trop  grande  faiblesse  des  ressorts  d'une  voiture  que 
Pacheteur  a  pu  examiner  en  Pachetant.  Que  le  vendeur  n'est  pas  tenu  des  vices 
de  la  chose  vendue  et  la  vente  n'en  peut  ^tre  annul6e,  lorsque  Pacheteur  les  a 
oonnus  depuis  la  vente,  et  qu41  a  persists  a  garder  cette  chose  vendue,  acceptant 

Pobligation  du  vendeur  de  la  r^parer. — Mathieu,  J Parquette  vs  Dipocas,  M.  L.  v 

R,  3  S.  C,  p.  48. 

12.  That  a  statement  in  an  advertisement  of  an  auction  sale,  that  a  pair  of 
horses  were  '^  warranted  sound ''  did  not  constitute  a  warranty  ;  especially  when 
the  conditions  of  sale  expressly  stated  that  *'  no  warranty  would  be  given.*'  The 
horses  in  question  were  *'  sound,"  notwitstanding  that  one  of  them  was  bent  over 
or  "sprung "  in  the  knees — Dohbrty,  J. — Allan  vs  Burland^  M.  L. R.,  2  S.  C,  p.  1 . 

13.  Que  la  boiterie  intermittente  dans  un  cheval  vendu  comme  6talon  repro' 
duoteur,  avec  garantie  expresse  de  tous  defauts  par  acte  authentique,  est  un  vice 
redhibitoire.— Q.  B^Houle  &  CU6,  13  Q.  L.  R.,  p.  80. 

1528*  The  seller  is  not  bound  for  defects  which  are  apparent 
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and  which  the  buyer  might  have  known  of  himself .—j^  L.  48,  §  4, 
De  cedU.  edicto  ;  Domat,  loc.  cit,  and  nn.  10, 11 ;  Pothier,  Vente,  nn.  207- 
9 :  C.  N,  1642.  [H.  53.] 

DECISIONS  : — 1.  The  bad  quality  of  goods  purchased  and  delivered  is  not  a 
dd/ense  to  an  action  for  the  price,  if  the  defendant,  when  they  were  purohasedi 
had  it  in  his  power  to  examine  them — ^K.  B. — Marquis  vs  Poulinf  1  R.  de  L.,  p. 
347. 

2.  II  ne  peut  y  avoir  lieu  &  la  rescision  d'un  oontrat,  pour  cause  de  dol  on 
fraude,  si  les  d^fauts  dont  se  plaint  la  partie  ISs^e  6taient  ouverts  et  &ciles  k 
constater,  et  si  ces  objections  ne  portent  que  sur  des  incidents  ou  aocessoires,  on 
des  6ventualit6s  probables,  et  non  sur  la  substance  m6me  de  la  chose. — ^Bbaudrt,  J. 
— Frigon  vs  Busself  5  R  L.,  p.  559. 

3.  Que  celui  qui  achdte  une  pile  de  bois  de  eciage  d6tennin6e  et  qui,  avant 
de  Pacheter,  Pexamine  en  partie  et  se  declare  content  et  satisfait  de  la  quality, 
n*a  pas,  lorsqu'elle  lui  est  d61ivr6e,  le  droit  de  r^pudier  son  achat  pour  partie,  en 
employant  une  partie  du  bois  et  remettant  la  plus  mauvaise  partie  au  vendeur. 
Que  si  le  vice  dont  Tacheteur  se  plaint  est  apparent,  il  ne  peut  pour  cela  deman- 
der  la  rSsiliation  de  la  vente. — Mathibu,  J — Dufreme  vs  Reilly^  12  R.  L.,  p.  433. 

4.  The  Appellants  bought  a  quantity  of  sherry  from  the  Respondent,  on 
sample,  the  sale  and  delivery  of  which  took  place  in  1881.  In  1883,  the  Appel- 
lant sought  the  nullity  of  the  sale  alleging  that  the  wine  was  not  equal  to  the 
sample  but  was  unmerchantable  in  quality.  It  was  held  that  the  action  was  not 
brought  with  reasonable  diligence. — ^Q.  B^ — Quest  S  Douglas,  30  L.  C.  J.y  p.  21 1 . 

See  also  cases  noted  at  C.  C.  1530. 

1S24«  The  seller  is  bound  for  latent  defects  even  when  they 
were  not  known  to  him,  unless  it  is  stipulated  that  he  shall  not  be 
obliged  to  any  warranty. — ffh.  1,  §2,  Z)e  cedil.  edicto.  Domat,  loc.  cU.^ 
n.  5,  Pothier,  Vente,  n.  210 ;  C.  N.,  1643.     [11.  63.] 

1525*  When  several  principal  things  are  sold  together  as  a 
whole,  so  that  the  buyer  would  not  have  bought  one  of  them  without 
the  other,  the  latent  defect  in  one  entitles  him  to  vacate  the  sale  for 
the  whole.— ^  L.  34,  §  1,  L.  35  L.  38,  De  cedU.  edicto ;  Pothier,  VerUe^ 
227-8  ;  Domat,  loc.  cit.,  n.  16 ;  C.  L.,  2518.    [II.  53.] 

1526*  The  buyer  has  the  option  of  returning  the  thing  and  recov- 
ering the  price  of  it,  or  of  keeping  the  thing  and  recovering  a  part 
of  the  price  according  to  an  estimation  of  its  value.— jf  L.  21,  L.  23, 
§  7,  loc.  clt. ;  Domat,  loc.  cit.,  n.  2;  Pothier,  Vente,  202,  217,  232  ;  C.  N. 
1644.     [II.  53.] 

1537.  If  the  seller  knew  the  defect  of  the  thing,  he  is  obliged 
not  only  to  restore  the  price  of  if,  but  to  pay  all  damages  suflTered  by 
the  buyer. 
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He  is  obliged  in  like  manner  in  all  cases  in  which  he  is  legally 
presumed  to  know  the  defects. — ff  L.  13,  Be  actio,  empti ;  Domat,  loc, 
cit,,  n.  7 ;  Pothier,  Vente,  loc,  cit,  OK,  163  ;  C.  N.,  1645.   [IL  53.] 

152S«  If  the  seller  did  not  know  the  defects,  or  is  not  legally  pre- 
samed  to  have  known  them,  he  is  obliged  only  to  restore  the  price 
and  to  reimburse  to  the  buyer  the  expenses  caused  by  the  sale. — ffh, 
1,  §  1,  De  act.  empti.;  Domat,  loc.  cit,  n.  6 ;  Pothier,  loc,  cit,  G.  N., 
1646    [n.  53.] 

1520.  If  the  thing  perish  by  reason  of  any  latent  defect  which 
it  had  at  the  time  of  the  sale,  the  loss  falls  upon  the  seller,  who  is 
obliged  to  restore  the  price  of  it  to  the  buyer,  smd  otherwise  to  indem- 
nify him,  as  provided  in  the  two  last  preceding  articles. 

If  it  perish  by  the  fault  of  the  buyer  or  by  a  fortuitous  event, 
the  value  of  the  thing  in  the  condition  in  which  it  was,  at  the  time  of 
the  loss,  must  be  deducted  from  his  claim  against  the  seller.— jfL.  31, 
§  11 ;  L.  47,  §  1,  />e  cedU  edicto ;  Pothier,  Vente,  220-1 ;  Domat,  loc.  cit., 
n.  9  ;  3  Delvincourt.  p.  152,  n.  9  ;  16  Duranton,  n.  326  ;  1  Duvergier, 
n.  414;  4  Zachariae,  p.  304,  n.  11 ;  6  Marcade,  p.  285;  2  Troplong, 
VerUe,  n.  568,  p.  30;  C.  N.,  1647.  [II.  55.] 

1580*  The  redhibitory  action  resulting  from  the  obligation  of 
warranty  against  latent  defects,  must  be  brought  with  reasonable 
diligence,  according  to  the  nature  of  the  defect  and  the  usage  of  the 
place  where  the  sale  is  made. —  Pothier,  Vente,  231 ;  Domat,  loc.  cit, 
n.  18 ;  C.  N.,  1648.  [IL  55.] 

DECISIONS  : — 1.  As  soon  as  the  purchaser  asoertains  that  the  merchandise 
delivered  does  not  answer  the  order  given,  he  must  return  them  to  the  vendor  or 
give  him  notice  to  take  them  back ;  and  if  he  neither  returns  them,  or  give  the 
vendor  notice,  he  cannot  afterwards  rest  his  defence  upon  the  ground  that  the 
goods  were  quite  imfit  for  the  purpose  for  which  he  intended  to  use  them. — Q.  B. 
^Wurtele  S  Boswell,  3  R.  de  L.,  p.  193. 

2.  No  damages  can  be  claimed  by  a  vendee,  who  has  neglected  to  tender 
back  the  article  bought,  so  soon  as  he  discovered  the  defects  thereof. — C.  R — 
CUment  vs  Pagij  1  L.  C.  J.,  p.  87. 

3.  When  there  is  a  sale  by  sample,  and  the  goods  do  not  agree  with  it,  the 
vendor  must  make  known  the  defect  within  reasonable  delay )  he  could  not  claim 
to  rescind  the  sale  and  return  the  goods  after  a  delay  of  six  months. — Smith,  J. — 
Joseph  vs  Morrow,  4  L.  C.  J.,  p.  288. 

4.  Par  suite  des  d^lais  6coul6s  depuis  Techange  de  chevaux  entre  ies  parties, 
la  garantie  stipul^e  de  la  part  du  demandeur  n^entraioe  pas  la  resolution,  mais 
donne  lieu  seulement  &  une  diminution  du  priz. — Bbsthelot,  J. — Duroeher  vs 
Bone,SUC.J'tp.  168. 
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5.  No  action  j)Otcr  vice  rSdhibiioire  will  be  maintained  unless  brou^t  within 
eight  days  after  the  sale  of  the  horse. — Bbrthblot,  J. — Darte  vs  Kennedy ,  15  L. 
C.  J.,  p.  280. 

6.  Although  the  redhibitory  action  must  be  brought  with  reasonable  dili- 
gence, yet  if  the  defendant  does  not  complain  of  the  delay  oocuring  before  the 
institution  of  the  action  by  his  pleadings,  the  Ck>urt  cannot  9uo  tnotu  supply  the 
omission. — B£lanobb,  J. — Dania  vs  Tailleferj  5  R.  Ij.,  p.  404. 

7.  Piomi^sory  notes  of  a  person,  who  was  insolyent  and  who  made  an  assign- 
ment fire  days  later,  were  given  in  payment  of  goods  sold.  Three  months  later 
the  vendors  brought  a  redhibitory  action.  This  was  held  not  to  have  been 
brought  with  reasonable  diligencei  knowledge  of  the  worthlessness  of  the  notes 
having  been  brought  home  to  the  vendors  with  a  few  days  from  the  date  of  the 
sale— Torrance,  J. — Lewis  vs  Jeffrey,  5  R.  L.,  p.  462. 

8.  Where  the  parties  resided  within  20  miles  of  one  another,  a  redhibitory 
action  instituted  six  weeks  after  the  sale  will  not  be  considered  to  have  been 
brought  <*  with  reasonable  diligence ''  and  will  be  dismissed. — ^Tessibr,  J. — Bigin 
vs  Dubois,  1  Q.  L.  R.,  p.  381. 

9.  It  is  not  competent  for  a  party  sued  on  a  note  given  as  boot  on  an 
exchange  of  horses  to  plead  non-liability  on  the  groimd  of  a  redhibitory  vice  in 
the  horse  received  by  him,  and  without  bringing  any  action  to  set  aside  the 
exchange,  especially  when  such  plea  is  filed  several  months  after  the  defendant 

knew  of  the  vice  and  had  tendered  back  the  animaL-^OHNSON,  J V^onneau 

vs  Poupart,  21  L.  C.  J.,  p.  326. 

10.  Where  the  buyer  of  a  horse  pleaded  redhibitory  defects  in  answer  to  an 
action  for  the  price,  brought  fourteen  months  after  the  delivery  of  the  animal*  it 
was  held  too  late  to  raise  that  defense. — ^Toreancb,  J — Orioier  vs  Soci€U  d Agri- 
culture de  Berthier,  27  L.  C.  J.,  p.  357,  4  L.  N.,  p.  373. 

1 1.  The  redhibitory  action  may  be  brought  by  the  purchaser  of  a  horse 
even  after  eight  or  more  days  have  elapsed  from  the  time  of  its  delivery,  so  long 

as  reasonable  diligence  has  been  used. — Q.  B Lanihier  A  Champagne,  23  L.  C. 

J.,  p.  253. 

12.  Que  la  question  de  diligence  raisonnable  suivant  '^  la  nature  du  vice  et 
«  Tusage  du  lieu,"  est  laiss^e  k  la  discretion  du  juge  de  premiere  instance  et  sa  dM- 
sion  ne  doit  pas  Stre  mise  de  cdte  4  moins  d'erreur  6vidente,  en  matidre  d'actions 
redhibitoires.— Q.  B.^Houle  <fe  Cdii,  13  Q.  L.  R.,  p.  80. 

13.  Qu'une  action  en  r^siliation  de  vente  pour  vice  redhibitoire  pent, 
suivant  les  circonstances,  Stre  maintenue  quoiqu'elle  ne  soit  intentSe  qu'un  mois 
et  huit  jours  aprds  la  vente — Angbbs,  J. — Picard  vs  Morin,  13  Q.  L.  R.,  p.  223, 
15R.L.,p.  317. 

14.  Qu'une  action  pour  restitution  de  partie  du  prix,  intent6e  plus  de  trois 
semaines  aprds  la  vente,  sera  maintenue  suivant  les  circonstances  de  Pesp^ce. 
— Q.  B.^Taylor  &  Gendron,  15  R.  L.,  p.  294. 

15.  Qu'une  action  redhibitoire  signifi6e  au  d^fendeur  32  jours  aprds  la  vente 
n'est  pas  mtent^e  avec  diligence  raisonnable.— Mathibu,  J. — Tieman  vs  Trudeanh 
15  R.  L.,  p.  444. 

See  also  cases  noted  at  C.  C.  1 523. 

1581*  In  sales  made  under  process  of  execution  there  is  no 
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obligation  of  warranty  against  latent  defects.—^  L.  1,  §  3,  De  cedU 
edicto ;  Domat,  loc.  cit.,  n.  17;  C.  N.,  1649.  [II.  55.] 


CHAPTER  FIFTH. 

OF  THE  OBLIGATIONS    OF  THE  BUYER. 

1SS3*  The  principal  obligation  of  the  buyer  is  to  pay  the  price 
of  the  thing  sold. — Domat,  liv.  1,  tit.  2,  sec.  3,  n.  1 ;  Pothier,  Vente, 
278;  C.  N.,1650.  [11.55.] 

DECISIONS: — !•  A  bailiff  has  no  action  for  the  recovery  of  the  price  of 
goods  seized  and  sold  en  Justice  against  the  purchaser  to  whom  he  has  delivered 
these  goods  previously  to  his  being  paid — Tasohbrbau,  J. — Pelletier  vs  Lc^oie,  5 
L.  C.  R.,  p.  39.    (See  also  cases  cited  there.) 

2.  Dans  la  vente,  la  valeur  de  Tobjet  vendu  n'est  qu'une  quality  accidentelle 
du  stget  de  la  vente^ — Q.  B^ — Rosenheim  dh  Martin^  6  R.  L.,  p.  258. 

3.  It  is  not  competent  for  the  vendor  of  goods,  bargained  and  sold  for  cash 
and  not  delivered  in  consequence  of  the  non-payment  of  the  purchase  money,  to 
sue  for  the  price. — Moin)BLBT,  C.  J. — Oordon  vs  Henry,  3  L.  C.  J.,  p.  166. 

4.  Que  lorsqu'un  vendeur  s'oblige,  par  acte  de  vente  k  foumir  &  Pacqu^reur 
k  la  date  du  paiement  du  prix  d*achat  et  avant  de  pouvoir  exiger  ce  paiement, 
tons  les  titres  &  la  propri^t6  vendue,  il  ne  pent  recouvrer  aucune  partie  de  ce 
prix  de  vente  sans  avoir  foumi  tous  les  titres. — Q.  B. — Petrin  vs  Brunei^  12  R  L., 
p.  657. 

5.  Satisfaction  of  the  clause  of  ^^ franc  et  quitte,**  by  the  vendor  of  real  es- 
tate, where  the  deed  contains  such  a  clause,  is  a  condition  precedent  to  bringing 
an  action  for  the  purchase  money  or  for  any  portion  thereof. — Q.  B. — Law  &  Fro. 
thinghamj  4  L.  N.,  p.  67. 

6.  Where  real  estate  is  sold  free  and  clear  of  incumbrances  and  it  appears 
that  the  property  b  charged  with  a  hypothec,  the  purchaser  b  not  bound  to  take 
a  deed  until  the  vendor  has  caused  the  hypothec  to  be  discharged. — Q.  B. — Bur. 
roughs  dh  Wells,  M.  L.  R,  3  Q.  B.,  p.  492,  15  R.  L,,  p.  228. 

See  also  cases  noted  at  C.  C.  1535. 

1S83*  If  the  time  and  place  of  payment  be  not  fixed  by  agree- 
ment, the  buyer  must  pay  at  the  time  and  place  of  the  delivery  of 
the  thing.— ^  L.  41,  §  1,  De  verb,  obUg.;  L.  14,  De  regvlis  juris ; 
Domat,  loc.dt,  n.  2 ;  Pothier,  Vente.  279  ;  C.  N.,  1651.  [II  55.] 

DECISIONS :— See  cases  noted  at  C.  C.  1532. 

1S84  The  buyer  is  obliged  to  pay  interest  on  the  price  in  the 
cases  following : 

1.  In  case  of  a  special  agreement,  from  the  time  fixed  by  such 
agreement ; 
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2.  In  case  the  thing  sold  be  of  a  nature  to  produce  fruits  or 
other  revenues,  from  the  time  of  entering  into  possession  of  it  But  if 
a  term  be  stipulated  for  the  payment  of  the  price,  the  interest  is  due 
only  from  the  expiration  of  such  term  ; 

3.  In  case  the  thing  be  not  of  a  nature  to  produce  fruits  or  reve- 
nues, from  the  time  of  the  buyer  being  put  in  default.—^  L.  13,  §§  20, 
21,  De  act  empti;  Pothier,  Vente,  283-4-5-6 ;  Domat,  loc.  cit.,  n.  6 ;  C. 
C,  1067,  1070, 1077  ;  C.  N.,   1652.  [11.  55.] 

DECISIONS : — !•  A  purchaser  enjoying  the  property  purchased  and  the 
rents,  issues  and  profits  thereof  and  withholding  the  purchase  money  until  his 
vendor  shall  have  complied  with  a  judgment  condemning  him  to  remove  certain 
oppositions  fyled  against  a  petition  for  ratification  of  title,  b  boimd  to  pay  his 
vendor  the  interest  of  the  purchase  money  as  it  becomes  due,  even  although 
the  latter  may  have  failed  to  remove  the  oppositions  in  compliance  with  the  judg- 
ment against  him.— Q.  B. — Denning  &  Douglass^  9  L.  C.  R,  p.  310. 

2.  Un  prix  de  vente  stipul/^  payable  par  instalmentf  &  de  certains  termes 
d*6ch6ance  sans  intirU^  n*en  portera  pas  moins  int^rSt  de  plein  droits  ex  naturd 
rei,  k  compter  de  l'6ch6ance  de  chaque  instalment  si  Vinsialment  n'est  pas  alors 
pay6. — ^Chaonon,  J. — Arpin  vs  Lamoureux,  7  R.  L.,  p.  196. 

3.  That  a  Railway  Ck>mpany  which  takes  possession  of  land  during  the  pro- 
ceeding in  expropriation,  owes  the  proprietor  thereof  interest  on  the  price 
allowed  by  the  arbitrators  from  the  moment  that  he  was  dispossessed  of  the  land. 
Mathieu,  J — Atlantic  (k  North  Western  Railway  Co.  vs  Prudhommef  M.  L.  R.,  2 
S.  C,  p.  21. 

4.  Que  la  stipulation  que  le  priz  d'une  chose,  de  nature  4  produire  des 
fruits  ou  autres  revenus,  sera  pay6  k  terme,  sans  int^rSt,  doit  entendre  sans  int6r6t 
jusqu'aux  termes,  et  n'%joute  Hen  k  la  rdgle  que  fait  Particle  1534  C.  C — C.  R. — 
Dumont  vs  Sevignyj  12  Q.  L.  R.,  p.  76. 

5.  Where  a  person  occupied  property  under  a  prombe  of  sale  for  several 
years,  and  when  the  seller  nought  to  eject  him  as  a  trespasser,  the  occupier  only 
tendered  with  his  plea  to  the  action  the  exact  sum  for  which  he  contended,  and 
it  was  proved,  the  promise  of  sale  was  made,  it  was  held  that  he  should  have  also 

tendered  interest Q.  B. — Nault  df  Price,  4  Q.  B.  R.,p.357 — Ck>nfirmed  in  PRnrr 

Council  :— 13  Q.  L.  R.,  p.  287,  12  App,  Cas.  p.  110. 

1585*  If  the  buyer  be  disturbed  in  his  possession  or  have  just 
cause  to  fear  that  he  will  be  disturbed  by  any  action,  hypothecary  or 
in  revendication,  he  may  delay  the  payment  of  the  price  until  the 
seller  causes  such  disturbance  to  cease  or  gives  security,  unle&s  there 
is  a  stipulation  to  the  contrary.  —  C.  S.  L.  C,  ch.  36,  sec.  31  ;  C.  C, 
Vaud,  1185  ;  C.  L.,  2535 ;  C.  N.,  1653.  [II.  55.] 

DECISIONS  : — 1.  An  action  cannot  he  maintained  by  a  vendor  against  a 
vendee  to  recover  an  instalment  due  on  a  prix  de  vente,  the  deed  of  sale  contain- 
ing a  stipulation  that  the  vendor  should  furnish  to  the  purchaser,  before  pay- 
ment of  the  instalment,  a  certificate  from  the  registrar  of  the  Ck>unty  within 
which  the  land  is  situated  that  there  are  no  encumbrances  or  mortgages  on  the 
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land,  and  that,  there  being  no  proof  that  euch  certificate  was  fumishei,  notwith- 
standing proof  adduced  with  the  Plain  tifiTs  answer  to  the  plea  of  a  notarial 
receipt  not  registered,  dated  previous  to  the  sale,  discharging  the  mortgage  or 
hailleur  defonds  claim  alleged  by  the  Defendants  pleas  to  exist  on  the  land  in 
question C.  R Bunker  vs  Carter,  5  L.  C.  R.,  p.  291. 

2.  A  temporary  exception  pSremploire  en  droit,  to  an  action  for  the  recovery 
of  a  price  of  sale  setting  forth  the  existence  of  a  mortgage  on  the  property  sold 
and  the  fyling  of  an  opposition  to  letters  of  confirmation,  is  a  good  plea. — C.  R. — 
O^Sullivan  vs  Murphy,  7  L.  C.  R.,  p.  424. 

3.  A  purchaser  enjoying  the  property  and  the  rents,  issues  and  profits 
thereof  and  withholding  the  purchase  money  until  his  vendor  shall  have  complied 
with  a  judgment  condemning  him  to  remove  certain  oppositions  fyled  against  a 
petition  for  ratification  of  title,  is  bound  to  pay  his  vendor  the  interest  of  the 
purchase  money  as  it  becomes  due,  even  although  the  latter  may  have  failed  to 

remove  the  oppositions  in  compliance  with  the  judgment  against  him. Q.  B. 

Denning  &  Douglass,  9  L.  C.  R,  p.  310. 

4.  The  purchaser  of  immoveable  property,  who  has  accepted  anassigmentof 
the  price  of  sale,  cannot  set  up,  in  answer  to  the  claim  of  the  assignor,  a  demand 
en  dHaissement  made  against  him,  so  long  as  he  has  not  been  judicially  dispos- 
sessed  Q.  B. — Laeombe  &  Fletcher,  11  L.  C.  R.  p.  3«. 

5.  Upon  motion,  a  Plaintiff  will  be  allowed  to  substitute  and  fyle  in  a  case  a 
notarial  aete  of  cautionnement  with  a  new  surety  in  place  of  one  produced  with 
the  action,  the  first  surety  being  alleged  to  have  desisted  from  his  eautionnement. 
Monk,  J. — Mongeau  vs  Dubue,  12  L.  C.  R.,  p.  94. 

6.  But  it  was  held,  in  Appeal,  that  the  purchaser  of  an  immoveable,  half  of 
which  was  possessed  by  the  vendor  simply  d  litre  d'usufruit,  may  refuse  to  pay 
the  price  of  sale,  if  he  be  threatened  with  eviction,  and  Uiis  without  being  obliged 
to  accept  the  sureties  offered  by  the  vendor. — Q.  B,— Mongeau  &  Dubuc,  14  L.  C, 
R,  p.  344. 

7.  Celui  qui  vend  avec  la  clause  de  franc  et  quitte,  obtiendra  jugement  avec 
d6pens  contre  I'acheteur  qui  aura  plaid6  et  prouv6  Texistence  d'une  hypothdque, 
pourvu  qu'en  d6duisant  du  prix  de  vente  le  paiement  r6clam6  par  Taction,  il  reste 
une  somme  suffisante,  entre  les  mains  de  Vacheteur,  pour  le  garantir. — Badglby, 
J^^PaquetU  vs  Milette,  4  L.  C.  J.,  p.  310. 

8.  Lorsqu'il  existe  des  hypothdques  sur  un  bien  vendu,  11  sera  sursis  k  I'ex^- 

cution  du  jugement,  jusqu'cl  ce  que  le  vendeur  donne  caution. — BBRTHsixn*,  J. 

Perras  vs  Beaudin,  6  L.  C.  J.,  p.  241. 

9.  When  the  purchaser  is  in  danger  of  being  troubled,  by  reason  of  mort- 
gages, in  the  possession  of  a  property  sold  franc  et  quitte,  he  may  retain  the  pay- 
ment of  the  purchase  money  until  such  mortgages  are  removed  by  the  vendor  or 
unless  security  be  given  by  the  latter,  according  to  the  provisions  of  chapter  36 
of  the  Consolidated  Statutes  of  Lower  Canada.— Smith,  J. — Bruneau  vs  Robert, 
6  L.  C.  J.,  p.  247. 

10.  Lorsqu'il  existe  des  hypothdq*ies  et  charges  sur  un  bien  vendu,  il  sera 
Bursis  k  rex6cution  du  jugement,  jusqu'i  ce  que  le  vendeur  donne  caution  sous 
hypoth^ue  de  biens  immeubles  que  Tacheteur  ne  sera  jamais  trouble  ni  inqui6t6. 
Le  vendeur  n'ayant  pas  offert  telle  caution  dans  le  cours  de  Pinstance,  doit  payer 
les  frais  de  Taction — Monk,  J,^£emesse  vs  Madon,  7  L.  C.  J.,  p.  32. 

11.  L'acqu6reur  de  biens  immeubles  par  contrat  ant^rieur  au  statut  23  Vic- 
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toria,  chap.  59,  peut,  s'il  est  trouble  ou  a  de  fortes  raisons  de  oraindre  d'etre  trou- 
ble, par  action  hypoth^caire  ou  en  revendication,  retarder  le  paiement  du  prix 
d'achat,  jusqu'i  ce  que  le  vendeur  ait  fait  cesser  ce  trouble,  tout  comme  s'il  6tait 
acqu^reur  en  vertu  d^un  contrat  post^rieur  k  cette  loi. — Sioottb,  J. — Merrill  vm 
Salary,  8  L.  C.  J.,  p.  38. 

12.  L'acqu6reur  de  biens  immeubles  qui  a  de  fortes  nusons  de  craindre  qu'il 
sera  trouble  par  quelqu*action  hypoth^caire  ouen  revendication,  a  droit  de  retenir 
les  int^rSts  de  son  prix  de  vente,  de  mSme  que  le  capital  — ^C.  R. — Dorian  vs 
Hyde,  10  L.  C.  J.,  p.  327. 

13.  The  purchaser  of  a  lot  of  land  upon  being  sued  for  the  balance  of  the 
prix  de  vente  alleged  and  proved  that  the  land  was  originally  granted  by  letters 
patent  to  A.  B.  and  others  and  was  afterwards  sold  to  the  Plaintiff  without  any 
warranty,  except  as  to  his  own  acts  and  deeds,  by  a  person  who  failed  to  show  any 
connection  of  title  between  himself  and  the  patentees  or  any  person  claiming 
through  them.  It  was  held  that  a  purchaser  so  sued  was  not  entitled  to  obtain 
from  the  Plaintiff  the  security  provided  by  the  Act  23  Vict.  cap.  59  b.  18.-^ 
MoCouD,  J. — Ease  vs  Messier,  14  L.  C.  R.,  p.  320. 

14.  In  an  action  by  a  bailleur  de  fonds  against  a  purchaser  to  reoover 
$1216.66,  the  price  of  an  immoveable  propety,  the  plaintiff  set  up  in  his  declara- 
tion that  two  mortgages  amounting  to  $766.66  existed,  affecting  the  property  scdd, 
and  offered  to  furnish  good  and  sufficient  sureties,  with  hypothique,  that  the  de- 
fendant would  not  be  troubled  by  reason  of  these  mortgages.  The  Defendant 
pleaded  by  exception  the  existence  of  the  same  mortgage  and  his  right,  under 
the  3 1  st  section  of  the  Consolidated  Statutes  of  Lower  Canada,  chapter  36,  to  retain 
in  his  hands  the  capital  sum  and  interest  and  praying  that  unless  security  were 
given  by  the  plaintiff,  within  a  delay  to  be  iixe>l.  his  action  be  dismissed,  with 
costs,  and  the  Defendant  declared  to  be  entitled  to  retain  the  sums  sued  for.  The 
Plaintiff,  with  his  answer  to  the  plea,  produced  discharges,  duly  registered,  of  the 
two  mortgages.  Held: — In  the  Superior  Court,  that  the  Plaintiff  was  entitled  to 
judgment  for  the  amount  due,  with  costs  of  the  action  and  contestation  against 
the  Defendant,  and  this  judgment  was  conformed  by  the  Court  of  Review.— C.  R. 
Tilrcau  vs  Bouvier,  15  L.  C.  R.,  p.  76. 

15.  That  where  in  an  action  for  a  balance  of  the  prix  de  vente  oi  an  immo- 
veable under  a  deed  of  sale  from  the  Plaintiff  to  the  Defendant,  passed  in  18S1,  the 
Defendant  set  up  under  the  36th  section  of  chapter  36  of  the  Consolidated  Statutes 
of  Lower  Canada  as  a  trouble  that  there  were  arrears  of  eenset  rentes  for  nineteen 
years,  since  the  date  of  a  deed  from  the  mother  of  the  Plaintiff  to  the  Defendant, 
dated  in  1842,  the  Court  will  presume  that  the  Defendant  was  in  possession  of 
the  lot,  from  the  date  of  the  deed  of  1842,  invoked  by  him,  down  to  the  date  of 
the  second  deed — ^That  as  such  possessor  and  ditenteur  the  eens  el  rentes  are  due 
by  him  and  security  will  not  be  ordered  to  secure  him  against  such  eens  et  rentes. 
That  the  Plaintff  is  entitled  in  such  case  to  his  costs  against  the  Defendant  not- 
withstanding that  by  the  judgment  he  is  ordered  to  give  security  against  an 
alleged  claim  of  title  in  the  previous  vendor  and  without  tender  of  such  security 
before  or  by  his  action. — C.  K,,"— Thompson  vs  Thompson,  15  L.  C.  R,  p.  80. 

16.  In  an  action  for  a  prix  de  vente,  when  the  Defendant  sets  up  trouble  by 
mortgages  registered  against  the  immoveable,  some  of  which  were  discharged 
after  the  filing  of  the  plea,  the  Plaintiff  will  obtain  judgment  for  the  amount  due, 
with  costs  up  to  the  fihng  of  the  plea  and  that  costs  after  the  filing  of  the  plea 


Digitized  by 


Google 


Of  ike  oUigationa  of  tite  bwyer, — AH.  1535.  681 

will  be  granted  to  the  defendant. — Badolbt,  J. — Oolleite  V8  Dansereau,  15  L.  C. 

17.  A  purchaser  of  real  estate  who  becomes  party  to  a  transport  of  a  portion 
of  the  prix  de  vmte  and  declares  that  he  is  content  and  satisfied  therewith  and 
holds  it  duly  signified,  obliging  himself  towards  the  cessionnaire  for  the  payment 
of  the  sum  transferred,  in  the  manner  set  forth  in  his  deed  of  purchase  from  the 
eSdani,  has  neverthless  the  right  to  obtain  security,  when  sued  by  the  cession- 
nairSf  against  a  hypoth^ue  existing  on  the  land  prior  to  the  sale  made  to  him. — 
Such  security  will  be  ordered  for  the  whole  amount  of  such  hypothhque  although 
such  amount  greatly  exceeds  the  sum  sought  to  be  recovered  by  the  action. — The 
Defendant,  in  the  case  submitted,  will  be  condemned  to  pay  costs  up  to  the  date 
of  his  tender,  which  was  made  two  days  after  action  brought,  and  the  Plaintiff 
condemned  to  pay  costs  subsequent  to  that  date. — Q.  ^^^^Quentin  d:  Butterfietd^ 
15  L.  C.  R,  p.  488. 

18.  To  an  action  brought  to  enforce  a  sale  by  an  auctioneer  of  certain  real 
estate,  according  to  a  memorandum  of  purchase  signed  by  the  Defendant,  and 
praying  that  the  Defendant  be  condemned  to  take  a  title  and  to  pay  the  instal- 
ment to  become  due  at  the  passing  of  the  deed  and  to  create  a  mortgage  and  to 
insiu^  the  property  as  security  for  the  balance  of  the  prix  de  vente,  within  a  time 
to  be  fixed  by  the  court,  and  in  default  thereof  that  the  judgment  should  avail 
as  a  title  under  the  condition  or  memorandum,  the  Defendant  pleaded  that  he 
had  just  cause  to  fear  being  troubled  by  a  substitution  created  by  the  will  of  the 
Plaintifi^s  father  in  favor  of  the  children  of  the  Plaintiff  and  tiiat  the  sherifi^s 
title  invoked  by  the  Plaintiff  and  obtained  on  a  dilaissement  made  by  them  in  a 
cause  brought  by  their  mother,  widow  of  the  testator,  was  not  valid  but  was 
obtained  by  concert  to  get  rid  of  the  substitution. — It  was  held  that  the  Defen- 
dant had  just  cause  to  fear  that  he  would  be  troubled  by  reason  of  the  matters 
set  up  in  the  plea  and  that,  inasmuch  as  the  Plaintiff  demanded  an  immediate 
condemnation  for  the  instalment  payable  at  the  passing  of  the  deed  and  had  not 
offered  security  nor  the  Defendant  demanded  such  security,  the  Ck>urt  had  no 
power  to  order  it  to  be  given  and  that  therefore,  inasmuch  as  the  Defendant  was 
not  liable  to  be  condemned  to  pay  without  security,  the  action  must  be  dismissed 
with  costs Monk,  J^^Melntosh  vs  Belly  16  L.  C.  R,  p.  348. 

19.  Where  the  defendant  pleads  trouble  to  an  action  for  instalments  of  pur- 
chase money,  and  offers  to  pay  on  security  being  given,  the  plaintiff  should  be 
condemned  to  pay  the  costs  of  the  contestation. — Baoolbt,  J.^McDoncUd  vs 
Molleiirf  1  L.  C.  L.  J.,  p.  108. 

20.  Quand  Facheteur,  poursuivi  pour  le  prix  de  vente,  alUgue  et  prouve 
qu'il  a  de  justes  raisons  de  craindre  d'etre  trouble,  d,  raison  d'un  droit  de  p&tu- 
rage  et  de  rente  annuelle  hypoth6qu6  en  favour  d'un  tiers  sur  Tunmeuble  vendu, 
le  demandeur  est  maXfond^k  pr^tendre  qu'en  laissant  entre  ses  mains  une  por- 
tion du  prix  repr^sentant  le  montant  de  Fhypoth^ue  dont  Pimmeuble  est  grev6, 
pour  garantie  de  la  prestation  de  tel  droit  de  p&turage  et  paiement  de  telle 
rente,  il  a  foumi  au  d^fendeur  ^^uivalent  du  cautionnement  requis  par  la  loi. — 
Le  vendeur  ne  pent  s'exempter  de  rapporter  purge  des  hjrpothdques  dont  Pache- 
teur  se  plaint,  ou  de  donner  caution,  et  il  ne  peut  laisser  ds  mains  de  ce  dernier, 
le  montant  de  telles  hypothdques  que  quand  elles  sont  pour  des  sommes  fixes, 
precises,  d^termin^es  et  payables  absolument  et  en  argent. — II  ne  suffit  pas  pour 
Taeheteur  de  d^noncer  purement  et  simplement,  pr6alablement  k  Paction,  au 
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vendeur  lea  causes  de  troubles,  pour  Sire  envoys  indemne  des  frais ;  il  &at  de 
plus  lui  offrir  rSellement  la  portion  du  priz  exigible. — Dans  Tespdce,  led§fendeur 
n'ayant  point  fiftit  d'offres  rdelles  avant  Paction,  mabs'dtant  contents  de  d6n<mcer 
les  causes  de  trouble,  tant  avant  Taction  que  par  ses  defenses,  doit  6tre  oon- 
damn6  aux  frais  jusqu'i  Penfilure  du  plaidoyer. — ^Le  d6fendeur  ayant  ooiitest6  le 
droit  r6clam6  par  le  demandeur  au  cautionnement  ou  &  la  purge,  doit  6tre  con- 
damn^  aux  frais  de  contestation. — ^Mais  dans  la  mdme  cause  la  Cour  de  Rdvinoii 
a  jug6  comme  suit:  L'acqu6reur  d*un  immeuble  hypoth6qu6  jusqu*&  concuirenoe 
de  $50,  en  fiftveur  de  tiers  "  pour  aider  ces  derniers  a  se  faire  payer  d'une  rente 
«  viagdre  de  $6  par  an  et  d*un  droit  de  p&turage,"  sans  stipulation  &  Pacte  coosti- 
tutif  de  telle  annuite,  que  tel  droit  de  p&turage  devra  s'exercer  sur  tel  immeublei 
est  mal  fond6  &  demander  caution  ou  purge,  si  le  demandeur  (son  vendeur)  a 
offert  de  lui  laisser  entre  les  mains  la  dite  somme  de  $50,  par  Pactiim  m§me«— -Le 
d^fendeur,  en  tel  cas,  pent  se  lib^rer  et  purger  son  heritage,  envers  lea  tiers 
cr^anciers  de  la  rente  et  du  droit  de  p&turageen  leurpayant,  une  fois  pour  toutes, 
la  dite  somme  de  $50,  montant  de  leur  garantie  hypoth^caire. — ^C.  R — ChabotU 
V8  Charbyt  3  R.  L.,  p.  392 — Sioottb,  J— .2  R.  L.,  p.  698. 

21.  Uacqu^reur  d*un  immeuble  qui  a  joui  pendant  dix  ans  &  titre  de  pio- 
pri6taire  d'un  immeuble  grev6  d'hypothdques  par  son  vendeur,  ne  peut  refuser  le 
paiement  d'aucune  partie  du  prix  de  vente  pour  cause  de  crainte  de  trouble 
resultant  de  Texistence  de  ces  hypothdques,  la  prescription  les  ayant  6teinte8 
quant  k  lui. — Maokay,  J. — Adams  vs  McCready,  1  R  C,  p.  243.— €.  R.,  3  R.  L., 
p.  448. 

22.  Un  d6fendeur  ne  peut,  sous  Particle  1535  C»  C.,exiger  une  garantie  6gale 
&  la  valeur  de  la  propri6t6 ;  mais  lorsqu'il  a  pay6  partie  du  principal  du  prix  de 
vente,  il  peut  retenir  la  balance  et  les  intSrdts  sur  icelle  pouvant  6galer  ce  qu'il  a 
en  partie  pay6,  a  moins  que  le  demandeur  ne  donne  caution  pour  le  prix  entier 
de  la  vente,  mais  sans  intSrdt  sur  icelui« — ^Mbrbdith,  C.  J. — F<urrell  vs  Casain,  3 
R.  L.,  p.  32. 

22.  L*acqu6reur  poursuivi  pour  le  paiement  du  prix  de  vente,  et  qui  pre- 
tend Stre  trouble,  ne  peut  invoquer  le  b^nSfice  de  Particle  1535  du  Code  civil, 
que  par  une  exception  dilatoire.  et  il  ne  peut  le  faire  par  une  exception  p6remp- 
toire  en  droit  temporaire.  L'acqu6reur  d'un  immeuble  qui  a  M  trouble  par  une 
action  petitoire  intent^e  centre  lui,  plus  de  dix  ans  avant  la  poursuite  pour  le 
paiement  du  prix  de  vente,  et  qui  n*a  pas  d6nonc6  ce  trouble  &  son  vendeur, 
mais  a  plaid6  k  Paction  petitoire,  n'est  pas  pour  cela  priv6  du  droit  de  plaider 
trouble,  et  de  demander  avant  de  payAr  que  ce  trouble  cesse  ou  caution,  et  ce 
droit  n'est  pas  6teint  par  la  prescription.—RouTHiER,  J. — Wainwright  vs  Viile  de 
de  Sorel,  5  R.  L.,  p.  668. 

23.  La  Cour  peut  d'office  supplier  aux  conclusions  prises  par  le  tiers  pour- 
suivi pour  son  prix  de  vente ;  et  la  Cour  ne  pouvant  rescinder  Paote  d'acquisition 
de  ce  tiers  pour  les  raisons  mentionn6es  dans  sa  defense,  ordonnera  pour  oes 
mdmes  raisons  que  jugement  aille  centre  Pacheteur  suivant  que  demand^  mats 
quUl  soit  sursis  k  Pex6cution  du  jugement,  jusqu'&  ce  que  le  demandeur  lui  ait 
foumi  cautionnement  suivant  la  loi,  k  Peffet  de  le  garantir  centre  tons  troubles 
qu'il  pourrait  souffrir  plus  tard  relativement  k  la  revendication  de  oe  propre  par 
la  femme. — Chaonon,  J — Molleur  vs  Dijadon,  6  R.  L.,  p.  105. 

24.  Le  trouble  ou  la  crainte  de  trouble  mentienn^s  dans  Particle  1535  du 
Code  Civil,  doivent  dtre  plaid6s  par  une  exception  p6remptoire  en  droit  tempo- 
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nure,  et  non  par  une  ezoeption  dilatoire. — Loraque  le  defendeur  a  plaid6  e  rainte 
de  trouble,  le  demandeur  peut  produire  aveo  ses  r^ponses  les  quittances  des  hy- 
poth^ues  mentionn^es  dans  les  exceptions  du  defendeur. — Si,  lors  de  Vinstitu- 
tion  de  Faction,  Pimmeuble  dont  le  demandeur  reclame  le  priz  est  hypoth^u6 
&  des  tiers,  mais  que  ces  hypoth^ues  soient  radices  avant  la  production  des 
dMbnses  du  defendeur,  qui,  avant  la  production  de  ces  defenses,  avait  eu  con- 
naissance  de  la  dite  radiation,  le  d6fendeur,  pour  se  lib^rer  des  frais  de  la  demande, 
doit,  avant  Finstitution  de  Faction  du  demandeur,  le  notifier  de  son  intention  de 
se  pr6valoir  de  Particle  1535  du  Code  Civil,  &  raison  des  dites  hypothdques,  etflEdre 
ofl&es  relies. — ^Le  demandeur  a  le  droit  de  plaider  et  produire,  en  r6ponse  &  Fez- 
cepti<m  du  defendeur  all6guant  trouble,  des  documents  6tablissant  la  radiation  et 
extinction  (mtoie  post^rieure  k  la  date  de  Finstitution  de  Faction)  des  hypothd- 
ques  dont  se  plaint  le  defendeur,  et  le  demandeur  n'est  nuUement  oblige  en  ce 
oas  de  se  d6sister  de  sa  demande  en  tout  ou  en  partie. — B6lakobr,  J. — Mathieu 
vs  VigneaUf  6  R.  L.,  p.  514. 

25.  Un  vendeur  qui  poursuit  pour  le  recouvrement  du  priz  de  vente  d'un 
immeuble  grev6  d'hypoth^ues,  obtiendra  jugement  pour  le  montant  du  priz, 
mais  sera  condamn6  k  donner  caution — Lobanobr,  J. — Deguire  vs  BourgeoU,  6 
R.  L.,  p.  718. 

26.  Un  acyudicataire  peut  se  reftiser  de  payer  le  priz  de  son  acyudication  et 
en  demander  la  nullity,  s'il  prouve  qu'il  est  ezpos6  &  un  trouble  imminent,  et  il 
n'est  pas  tenu  de  prouver  qu*il  est  ezpos6  &  une  Eviction  certaine,  et  la  cour,  si 
elle  est  d'opinion  que  Facyudioataire  a  juste  s^jet  de  craindre  d*6tre  trouble, 
d^larera  Fa4judication  nuUe,  sans  se  prononcer  sur  la  validity  de  la  crainte  de 
trouble_Q.B Johin  &  Shuter,  7  R.  L.,  p.  705. 

27.  When  a  party  is  sued  for  the  price  of  land,  which  is  burdened  with 
hypothecs  beyond  the  price  claimed,  and  the  party  sued  has  demanded  before 
action  that  such  hypothecs  should  be  discharged,  or  good  and  sufficient  security 
given  against  all  possible  trouble  arising  from  such  hypothecs,  and  the  plaintiff 
has  failed  to  cause  the  hypothecs  to  be  discharged  or  the  required  security  to  be 
given,  his  action  ought  to  be  dismissed  purely  and  simply. — Mere  personal  secu- 
rity in  such  a  case  is  insufficient. — ^That  although  in  such  an  action,  the  Defend- 
ant, by  her  plea,  only  prays  for  the  dbmissal  of  the  action,  in  case  the  necessary 
security  be  not  given  within  a  delay  to  be  fixed  by  the  judgment  and  althou^ 
the  judgment  in  the  Court  of  original  jurisdiction  be  rendered  according  to  t^e 
conclusions  of  such  plea  and  such  judgment  be  confirmed  in  Review,  the  Court  of 
Appeal,  on  an  appeal  instituted  by  the  Plaintiff  only  and  without  any  cross-appeal 
by  Uie  Defendant,  and  although  the  Respondent  pray,  in  her  answer  to  the  rea- 
sons of  appeal  and  in  her  faeiumf  for  the  confirmation  of  both  judgments,  will 
neverthless  reform  these  judgments  and  dismiss  the  original  action  purely  and 
simply.— Q.  B Dorian  is  Hyde,  12  L.  C.  J.,  p.  49. 

28.  D  suffit  &  Facheteur  poursuivi  pour  paiement  du  priz  de  vente  et  des 
fnt^rftts  sur  icelui.  d'avoir  d6nonc6  les  hypoth^ues  dont  la  propri6t6  vendue  est 
charg^e  sans  faire  d'offres  r6elles  pour  se  garantir  des  frais  d'action. — L'acheteur 
d'une  propri6t6  vendue  avec  la  clause  de  franc  et  quitte,  mais  grev6e  d'hypo- 
th^ue,  peut  retenir  les  int^rSts  stipules  au  contrat  de  vente,  tout  en  jouissant 
des  fhiits  et  revenus  de  la  propri6t6  vendue,  si  partie  du  priz  de  vente  a  k\k 
pay6e  par  Facheteur,  et  ce  ind^finiment,  jusqu'i  ce  que  le  vendeur  donne  caution 
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ou  fasse  disparaitre  lea  hypothdques  qui  grdvent  la  propri6t6. — Q.  B.— J>orton  A 
JTycfo,  12L.C.J.,p.  80. 

29.  In  the  case  of  a  donation  of  an  immoveable,  creating  a  substitutiony 
followed  by  another  donation  of  the  same  property,  by  the  same  donor  to  the 
same  donee,  without  mention  of  any  substitution,  but  without  any  express 
revocation  of  the  former  donation,  the  acb'udicataire  of  such  immoveable  at  sheriflf  s 
sale  is  justified  in  claiming  to  be  relieved  from  the  sale  on  the  ground  of  fear  of 
trouble  in  his  possession,  and  he  is  entitled  to  claim  to  be  so  relieved  in  an  answer 
to  a  rule  against  him  for  folle  enchh'e, — Q.  B< — Jobin  dh  Shutetf  21  L.  C.  J.,  p.  67 

30.  L'acqu6reur  qui  a  pay6  son  prix  de  vente  on  une  partie  d'ioelui  n'a  pat 
le  droit  de  demander  k  dtre  rembours6  de  ce  qu'il  a  pay6  ou  &  avoir  un  oaution- 
nement,  sous  pr^texte  qu'il  est  expose  &  6tre  koubU.  —  L'acqu^renr  peut 
encore  moins,  dans^un  semblable  cas,  retenir  les  int^rdts  dus  sur  le  capital  ousur 
la  balance  du  prix  de  vente,  tout  en  jouissant  des  fruits  et  revenus  de  la{ropri6t6 
vendue. — ^Dorion,  J — Hogan  vs  Bemierj  21  L.  C.  J.,  p.  101. 

31.  The  production  of  a  registrar's  certificate,  showing  that  mortgages  are 
registered  against  the  property  purchased,  which  mortgages  do  not  appear  to 
have  been  discharged,  is  sufficient  to  support  a  plea  of  fear  of  troubUf  under  art. 
1535  C.  C. — In  such  case  the  balance  of  purchase  money  which  the  buyer  has  yet 
to  pay  on  the  property  b  the  only  amount  for  which  he  can  claim  security. — 
Q.  B.^Parker  &  Felionj2{  L.  C.  J.,  p.  253. 

32.  Notwithstanding  a  clause  in  a  deed  of  sale  of  land,  that  the  purchaser 
might  at  any  time  keep  the  whole  or  any  part  of  the  purchase  money  in  his 
hands  until  the  vendor  should  furnish  him  with  a  registrar's  certificate  showing 
the  property  to  be  free  and  clear  of  all  mortgages  and  incumbrances  whatsoever, 
the  purchaser,  in  an  action  for  the  recovery  of  a  portion  of  the  purchase  money, 
will  be  condemned  to  pay  in  the  absence  of  such  a  certificate,  when  it  is  shown 
that  he  has  in  his  hands  a  sufficient  balance  of  the  purchase  money  to  meet  any 
possible  disturbance  or  trouble  in  his  possession  of  the  land  sold. — Q.  B. — Jfe- 
Donell  is  Ooundrt/y  22  L.  C.  J.,  p.  221. 

33.  The  purchaser  of  a  property  with  warranty  against  '<  every  description 
<<  of  trouble  or  eviction  which  may  arise  Irom  whatsoever  source,"  but  whose  title 
does  not  contain  the  clause  '*  free  from  all  debts  and  hypothecs,"  cannot  demand 
a  resiliation  of  the  sale  in  default  of  a  removal  of  certain  hypothecs  which  may 
afterwards  appear  to  be  a  charge  upon  the  property. — ^The  difference  between 
the  ordinary  covenant  of  warranty  and  the  clause  franc  et  quitte,  considered.— 
C.  H^^Talbot  vs  Biliveau^  4  Q.  L.  R.,  p.  104. 

34.  The  representatives  of  the  late  John  Frothingham  sold  to  the  Appe- 
lant a  lot  of  land  free  and  clear  ot  all  incumbrances,  except  a  vendor's  privilege 
in  ikvour  of  the  heirs  McKenade,  which  the  vendors  undertook  to  pay  and  to  have 
a  discharge  of  duly  registered.  Hbld  : — ^That  the  stipulation  was  in  effect  a  sti- 
pulation of  franc  et  quittej  and  that  the  Appellant  was  not  bound  to  pay  any  por- 
tion of  the  balance  due  on  the  purchase  money,  nor  of  the  interest  accrued,  until 
the  encumbrance  was  removed,  and  that  this  was  properly  pleaded  by  an  excep- 
tion temporaire ^Q.  B. — Law  dh  Frothingham,  1  Q.  B  R.,  p.  252,  4  L.  N.,  p.  67. 

35.  Que  lorsqu'un  vendeur  s'oblige,  par  acte  de  vente,  k  foumir  &  Taoqu^ 
reur  &  la  date  du  paiement  du  prix  d'achat  et  avant  de  pouvoir  exiger  oe  paie- 
ment,  tons  les  titres  &  la  propri6t6  vendue,  il  ne  peut  recevoir  aucune  partie  de 
ce  prix  de  vente  sans  avoir  foumi  tons  les  titres. — ^Q.  B. — PetHn  is  Brunei,  12  R. 
L.,  p.  657. 
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36.  Que  Faoheteur  qui,  sur  une  yente  par  le  sh^rif,  a  pay6  son  prix  de  ventei 
ne  peut  forcer  le  cr6ancier  poursuivant  le  d^oret,  qui  a  re^u  le  prix  de  vente,  &le 
rembourser  sous  le  pr6texte  qu'il  est  expose  k  $tre  trouble,  et  qu'il  ne  peut  exer- 
cer  de  reoours  centre  tel  cr6ancier  que  s'il  est  trouble  dans  sa  possession. — ^Q.  B. 
^Trust  SLoan  Co.  &  Quintal,  2  Q.  B.  R,  p.  190. 

37.  When  the  purchaser  of  an  immoveable  stipulated  that  he  would  pay 
part  of  the  purchase  money  to  a  third  party  and  such  third  party  sues  him  for  it, 
it  is  a  good  defence  to  plead  that  he  has  good  reason  to  fear  trouble  m  hb  pos- 
session of  the  property  by  reason  of  a  hypothecary  claim  against  it,  if  he  tender 
an  amount  equal  to  the  interest  during  the  time  of  his  enjoyment  of  the  property. 
— ToBRANOB,  J. — Rli^ume  vs  Bouchard^  4  L.  N.,  p.  55, 

38.  The  purchaser  of  real  estate  who  is  neither  evicted  nor  disturbed  in  his 
possession,  has  no  right  to  obtain  the  resiliation  of  the  sale  by  reason  of  certain 
undischarged  hypothecs  registered  against  the  property,  although  far  exceeding 
the  whole  amount  of  the  capital  of  the  purchase,  and  which  were  not  declared  to 
him  in  the  deed,  unless  the  vendor  sold  to  him  with  astipulation  oi franc  ei  quiite* 
_Q.  B.^Grand  Trunk  Ry.  Co.  &  Brewster,  6  L.  N.,  p.  34. 

39.  On  a  sale  of  timber  limits  held  under  license  pursuant  to  C.  S.  C,  cap. 
23,  a  clause  of  simple  warranty  (garantie  de  tous  troubles  g^iraltmeni  quel- 
eonques),  does  not  operate  to  protect  the  purchaser  against  eviction  by  a  person 

claiming  to  be  entitled  under  a  prior  license  to  a  portion  of  the  limits  sold 

Pjiivt  Counoil. — Ducondu  S  Dupuy,  9  App.  Cas.,  p.  150,  7  L.  N.,  p.  46,  R.  A.  C, 
p.  934^— SuPEBMB  Court.— 6  S.  C.  R.,  p.  425,  5  L.  N.,  p.72.— Q.  B 3  L.  N.,  p.  350. 

40.  Que  racqu6reur  qui  a  pay6  comptant  et  qui  d6couvre  ensuite  qu'ilexiste 
au  bureau  d'enr^gistrement  une  hypoth^que  consentie  par  son  vendeur  et  enr6- 
gistr^e  avant  la  date  de  son  acquisition  ne  peut  pas,  avant  d*dtre  trouble,  pour- 
suivre  son  vendeur  pour  qu^l  la  fasse  rayer. — Casault,  J.^Drolet  vs  Belleau,  11 
Q.  L.  R.,  p.  190. 

41.  That  in  a  suit  by  a  vendor  of  real  property  for  the  recovery  ot  the  inter- 
est merely  on  the  purchase  money,  it  is  not  competent  for  the  defendant  to 
claim  the  right  to  retain  such  interest  until  security  be  given  that  he  will  not  be 
dbturbed  in  the  possession  of  his  property,  by  reason  of  certain  undischarged 
hypothecs  registered  against  it,  exceeding  in  amount  the  whole  capital  of  the 
purchase  money.— Johnson,  J. — Chrand  Trunk  Ry.  Co.  vs  Currie^  2^  L.  C.  J.,  p.  22, 
4  L.  N.,  p.  45. 

42.  Where  a  purchaser  of  an  immoveable  has  reason  to  fear  eviction  in  res- 
pect of  a  claim  exceeding  in  amount  the  balance  due  by  him  to  the  vendor,  in 
capital  and  interest,  and  he  offers,  before  suit  by  the  vendor,  to  pay  him  such 
balance,  provided  he  give  the  purchaser  security  against  the  apprehended  evic- 
tion,  and  after  suit  deposits  such  balance  with  his  plea,  the  action  of  the  vendor 
should  not  be  dismissed,  purely  and  simply,  but  he  should  be  ordered  to  furnish 
the  security  asked,  within  a  delay  to  be  fixed  by  the  Ck>urt,  and  in  default  thereof 
his  action  be  dismissed  and  the  vendor  should,  under  the  circumstances,  pay  all 
costs. — ^C.  R. — Cannor  vs  Stewart,  27  L.  C.  J.,  p.  358. 

43.  Under  a  plea  of  fear  of  eviction,  the  question  to  be  decided  is  not  as  to 
the  validity  of  the  mortgage  registered,  but  as  to  whether  it  gives  the  Defendant 
just  cause  to  fear  that  he  may  be  disturbed.  A  plea  urging  such  a  ground  of 
defence  and  praying  that  the  Plaintiff's  action  be  declared  premature  and  be  dis- 
missed, unless,  within  a  time  to  be  fixed  by  the  Ck)urt,  the  Plaintiff  either  cause 
the  mortgage  to  be  discharged  or  give  the  Defendant  security  to  keep  him  harm- 
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less  from  such  mortgage  was  also  held  to  be  a  good  plea.  (Bat,  note^  the  Court 
may  modify  the  conclusions  so  taken  21  L.  C.  J.  p.  225.)— C.  R — Noelvs  Oofftumj 
5  Q.  L.  B.,  p.  218. 

44.  Que  Tacqu^reur  d*un  immeuble,  poursuivi  pour  recouvrement  d'an^ 
rages  d'int^rdts  sur  le  priz  de  Pimmeuble,  ne  peut  I^galement  mettre  en  question 
les  titres  du  vendeur,  ni  mdme  diffl^rer  le  paiement  d'auoune  partie  du  prix  de 
yente,  sans  d^montrer  qu'il  est  trouble  ou  qu'il  a  un  juste  sujet  decraindre  d  ^tre 

trouble,  par  une  action  en  rerendioation  de  la  part  du  veritable  propri6taire. C. 

K^Birch  V9  De^ardmSf  1 1  R.  L.,  p.  468. 

45.  A  husband,  after  the  death  of  his  wife,  sold  a  property  which  belonged 
to  the  community  and  of  which  his  wife  had,  by  will,  given  him  the  usufruct  of 
her  share.  The  purchaser  was  notified  by  those  to  whom  the  wife's  half  of  the 
property  had  been  bequeathed,  of  their  claims,  and  theupon  sought  and  sue- 
ceded  in  annulling  the  sale — Q.  B*^>Mongeau  &  DubuCf  30  L.  C.  J.,  p.  25. 

46.  Qu*une  inscription  hypoth6caire  constitue  un  trouble  du  droit  qui  permet 
au  d6biteur,  acqu6reur  du  dit  immeuble,  de  repousser  Taction  du  vendeur,  quo!- 
qu'il  apparaissejprtma/octe  que  la  dite  obligation  est  6teinte  par  la  prescription 
trentenaire  (see  C.  C.  21  50). — ^C.  C. — Maisonneuvevs  Campeau,  30  L.  C.  J.,p.  277. 

47.  Que  la  cour  inf(§ri*)ure  ayant  condamn6  le  vendeur  k  donner  caution  en 
vertu  de  Particle  1535  C.  C,  sans  limiter  la  dur^  de  tel  cautionnement,  la  cour 
d*appel  r6formera  le  jugement  tout  en  reconnaissant  que  la  question  de  savoir  si 
Facheteur  a  juste  siget  de  craindre  d*Stre  trouble  est  une  matidre  discr6tionnaire 
laiss^e  &  Pappr^ciation  du  tribunal  de  premiere  instance. — Q.  B. — Biron  S  Trahan^ 
29  L.  C.  J.,  p.  183,  M.  L.  R.,  1  Q.  B.,  p.  247. 

48.  Que  les  dispositions  de  Particle  1535  C.  C.  sont  applicables  aussi  bien  i 
Padjudioataire  qu'^  Paoheteur  &  vente  priv^e. — Que  la  simple  connaissanoe,  par 
PacquSreur  ou  Padjudioataire,  du  fait  qui  pourrait  occasionner  le  trouble,  ne  sa£St 
pas  pour  Pobliger  au  paiement  de  son  priz,  sans  la  garantie  qui  lui  est  promise 
par  C.  C.  1535_Q.  B.^Blondin  is  LizotU,  15  R  L.,  p.  130. 

49.  Que  le  vendeur  d'un  immeuble,  avec  garantie,  doit  le  lib6rer  de  toute 
hypothdque  avant  d'obliger  Paoheteur  &  passer  un  titre  et  k  payer  le  priz  oon- 
venu Q.  'B^^BurrougAs  S  Wells,  15  R.  L.,  p.  228,  M.  L.  3.,  3  Q.  B.,  p.  42. 

50.  Where  real  estate  is  sold  free  and  clear  of  incumbrance,  the  purchaser 
to  pay  the  price  in  cash  to  the  vendor,  ani  it  appears  that  such  property  is  in 
reality  charged  with  hypothecs,  the  purchaser  is  not  bound  to  ezecute  a  deed 
until  the  seller  has  caused  the  hypothecs  to  be  discharged.— Tait,  J, — Oreme  V8 
Mapping  M.  L.  R.,  3  S.  C,  p.  393. 

See  also  cases  noted  at  C.  C.  1532. 

19S6*  [The  seller  of  an  immoveable  cannot  demand  the  disso- 
lution of  the  sale  by  reason  of  the  failure  of  the  buyer  to  pay  the 
price,  unless  there  is  a  special  stipulation  to  that  effect.] — -f  lib.  18, 
tit.  3,  De  lege  com. ;  Cod.,  L.  8,  De  contr.  empti  et  vend.,  L.  1,  L.  3,  De 
pactis  in  empt.  et  vend. ;  Pothier,  Vente,  n.  458  ;  1  Despeisses,  p.  48, 
n.  19 ;  2  Troplong,  Vente,  n.  621,  p.  96 ;  Domat,  loc.  cit,  n.  8,  sec.  12, 
n.  1 ;  Pothier,  Vente,  n.  475,  §  4 ;  C.  L.,  2539 ;  C.  N.,  1654 ;  C.  C,  1065. 
[XL  65  to  57.] 

Amendmients: — See  amendments  noted  at  C.  C.  1537. 
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DECISIONS  : — !•  The  vendor  of  real  estate  has  a  revooatory  aotion  on  default 
of  payment  of  the  purchase  money,  whether  such  purchase  be  made  with  or 
wiUiout  delay  for  the  payment  of  the  price.  In  this  case,  the  bailleur  defonds, 
who  has  not  registered,  can  demand  a  resiliation  of  the  sale  on  default  of  pay- 
ment of  the  purchase  money  to  the  prejudice  of  a  subsequent  purchaser  who  has 
undertaken  to  pay  him  and  who  has  caused  his  deed  of  purchase  to  be  registered 
at  length_Q.  B^^Patenaude  &  LSriger,  7  L.  C.  R.,  p.  66. 

2.  An  action  en  r^luiion  de  vente  by  a  vendor  for  non-payment  of  the  price 
of  sale  is  not  affected  by  the  non-registration  of  the  deed  or  by  the  fact  of  the 
vendor  having  been  an  opposant  to  an  application  for  ratification  of  title  on  a  sale 
made  by  his  immediate  vendee. — Bbrthblot,  J. — David  vs  Oirard,  12  L.  C.  R., 
p.  79. 

3.  On  an  aotion  brought  by  the  vendor  of  a  lot  of  land  against  the  vendee 
and  a  third  party  to  whom  the  land  had  afterwards  been  sold,  praying  for  the 
resolution  of  both  deeds  of  sale  by  reason  of  the  non-payment  of  the  balance  of 
purchase  money  due  under  the  first  deed  of  sale,  it  was  held  that  the  action 
could  not  be  maintained  inasmuch  as  there  was  no  offer  by  the  plaintiff  to  reim- 
burse to  the  second  purchaser  certain  sums  paid  by  him  on  account  of  a  debt 
indicated  in  both  deeds  as  due  to  the  seignieur  and  also  a  certain  sum  paid  on 
account  of  a  joint  and  several  obligation  of  the  vendee  and  the  plaintiff,  for  the 
payment  of  which  the  land  in  question  was  mortgaged  by  the  first  purchaser. — 
Smith,  J. — Surprenant  vs  Surprenani,  12  L.  C.  R.,  p.  397. 

4.  An  action  en  risiliaiion  de  venie  may  be  maintained  by  an  unpaid  vendor 
of  an  immoveable  against  his  vendee  at  any  time  within  thirty  years  from  the 
date  of  the  deed,  in  the  event  of  the  balance  of  the  prix  de  vente  remaining 
unpaid,  and  the  judgment  will  be  declared  commun  to  a  co-defendant,  purchaser 
from  such  vendee,  who  will  be  condemned  to  give  up  the  property,  unless  he 

prefer  to  pay  the  balance  of  the  price,  with  interest  and  costs. — Monk,  J Pot- 

rier  V8  Tassij  13  L.  C.  R.,  p.  459. 

5.  Le  vendeur  non  paye  qui  n'a  pas  vendu  sans  jour  et  sans  terme,  n'a  que 
Taction  en  resolution  et  non  Taction  en  revendication  comme  en  droit  remain  ; 
encore  qu41  se  soit  r6serv6  son  droit  de  propriety  jusqu'4  parfait  paiement  et  le 
droit  de  reprendre  sa  chose,  en  cas  de  non-paiement,  mSme  sans  precedes  judi- 
ciaires. — Q.  B. — Brown  &  Lemieux,  3  R.  L.,  p.  361. 

6.  Par  ces  mots  :  *'  Promesse  de  vente  avec  tradition  et  possession  actuelle 
^<  6quivaut  &  veote,"  il  faut  entendre  qu'une  telle  promesse,  tout  en  liant  celui  qui 
promet  assez  6nergiquement  pour  que  la  vente  s'ensuive  forcement  si  I'autre 
partie  remplit  les  conditions  du  contrat,  ne  signifie  pas  n^anmoins  qne  telle  pro- 
messe de  vente  est,  en  droit,  la  mSme  chose  qu'une  vente  ;  telle  promesse  n'a 
pas  Pefifet  de  transporter  le  droit  de  propria te  en  la  personne  du  stipulant,  lors- 
quUl  appert  par  les  termes  du  contrat  que  telle  n*a  pas  6te  Pintention  des  parties, 
mais  qu'au  contraire  elles  ont  voulu  reserver  cet  effet  a  un  acte  post^rieur  et  con- 
server  le  droit  de  propri6t6  en  la  personne  du  promettant. — Le  droit  de  deman- 
der  la  resolution  de  la  vente,  faute  de  paiement  du  priz,  appartient  au  vendeur, 
malgr6  qu'il  ait  stipule  comme  remade  a  Tinezecution  des  conditions  de  la  part 
de  celui  qui  a  promis  d'acheter,  la  revente  ou  reprise  des  biens  vend  us,  surtout 
s'il  a  stipule  ce  remdde  sans  prejudice  fl  tout  autre  droit.  La  clause  par  laqueile 
le  vendeur  se  reserve  le  droit  de  <'  se  faire  remettre,  reprendre  et  revendiquer," 
n'est  rien  autre  que  le  pacte  commissoire. — La  position  du  prometteur  n'est  sous 


Digitized  by 


Google 


688  Of  the  obligations  of  the  buyer, — Art.  16S7, 

ce  rapport  nullement  ohang^e  par  la  faiUite  de  celui  &  qui  il  a  promb  de  yendre. 
— Maokat,  J^^Renaud  vs  Arcandj  14  L.  C.  J.,  p.  102- 

7.  A  vendor  of  immoveables,  (before  the  passing  of  the  code,)  who  has 
assigned  portion  of  the  purchase  money,  can,  nevertheless,  bring  a  resolutory 
action  by  reason  of  the  de&ult  of  the  vendee  to  pay  any  portion  of  the  purchase 
money  ;  the  intervention  in  such  action  by  the  assignees,  containing  a  declaration 
of  acquiescence  in  such  action,  places  the  plaintifiPs  right  of  action  beyond  ques- 
tion.— The  sale  of  government  timber  limits  is  a  sale  of  an  immoveable. — Semble : 
That  the  resolutory  action  would  lie,  even  if  such  last  mentioned  sale  were  really 
a  sale  of  moveables. — ^Q.  B. — Watson  dt  Perkins,  18  L.  C.  J.,  p.  261. 

8.  Dans  le  ressort  de  la  coutume  de  Paris  le  cessionnaire  pur  et  simple  d'un 
prix  de  vente  sans  autre  stipulation,  pouvait  ezercer  Taction  en  resolution  de 
vente  pour  dSfaut  de  paiement  soit  total,  soit  partiel  du  prix.  La  demande  en 
resolution  pouvait  aussi  6tre  form6e  pour  d6faut  de  prestation  d'une  rente  cons- 
titute, prix  d'un  immeuble — mdme  par  le  vendeur  qui  avait  poursuivi  le  paie- 
ment du  prix.— C.  IL^St-Oyr  vs  MilUtte^  3  Q.  L.  R.,  p.  369. 

9.  Avant  la  promulgation  du  Code,  )e  vendeur  avait  sans  stipulation  &  cet 
e£fet,  le  droit  d'exercer  Taction  en  resolution  de  vente  faute  de  paiement,  soit 
partiel,  soit  total,  du  prix,  et  m^me  faute  de  prestation  de  la  rente  constituee  re- 
pr^sentant  le  prix.  Ce  droit  de  resolution  peut  etre  exerce  par  le  vendeur,  qui 
n'a  pas  fait  renouveler  Tenregistrement  de  son  titre  ^  Tencontre  des  creanciers 
hjrpothecaires  dont  les  droits  sont  regulierement  enregistres.*  Le  vendeur  noa 
paye,  qui  n'a  pas  exerce  son  droit  de  resolution  avant  le  decret  de  Fimmeublei 
peut  convertir  sa  demande  en  reclamation  sur  les  deniers  et  etre  prefire  aux 
creanciers  enregistres.^ETTi  J. — Compagnie  de  Frit  et  de  Oridit  Fancier  vs  Go- 
rand,  3  L.  N.,  p.  379. 

10.  In  this  case,  a  judgment  in  resolution  of  the  sale  was  given  for  de&ult 
of  payment  of  the  interest  of  the  purchase  money,  the  capital  itself  not  being 
due. — C.  R — Brunei  vs  Lacoste,  4  L.  N.,  p.  245. 


1587*  [The  stipulation  and  right  of  dissolution  of  the  sale  of  an 
immoveable,  by  reason  of  non-payment  of  the  price,  are  subject  to  the 
rules  relating  to  the  right  of  redemption  contained  in  articles  1547, 
1548,  1549,  1550,  1551,  1552. 

The  right  can  in  no  case  be  exercised  after  the  expiration  of  ten 
years  from  the  time  of  sale.] — Loyseau,  Bdguerpiaeement,  liv.  6,  ch.  3, 
n.  90 ;  2  Troplong,  Vente,  n.  651 ;  2  Troplong,  Hypotkiquea,  n.  466, 
p.  160.  [II.  57.] 

AmendToents :  The  Act  intituled  "  An  Act  respecting  the  sale 
and  management  of  the  Public  Lands  "  enacts  as  follows. 

If  the  commissioner  of  crown  lands  is  satisfied  that  any  pur- 
chaser, grantee  or  locatee  or  lessee  of  any  public  land,  or  any  assignee 
claiming  under  or  through  him,  has  been  guilty  of  any  fraud  or  im- 
position, or  has  violated  or  neglected  to  comply  with,  any  of  the 
conditions  of  sale,  grant,  location  or  lease,  or  of  the  licence  of  occu- 
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pation  or  if  any  such  sale,  grant,  location  or  lease,  or  license  of  occu- 
pation has  been,  or  is,  made  or  issued  in  error  or  mistake,  he  may 
cancel  such  sale,  grant,  location,  lease  or  license,  and  resume  the  land 
therein  mentioned,  and  dispose  of  it  as  if  no  sale,  grant,  location  or 
lease  thereof  had  ever  been  made ;  and  all  such  cancellations  here- 
tofore made  shall  continue  until  altered. —  Q.  32  Vict.,  cap.  11,  a  20. 

The  Act  intituled  :  "  An  Act  to  amend  the  laws  respecting  the 
management  of  the  Crown  Lands  "  amends  the  above  cited  Act  and 
enacts  as  follows. 

The  twentieth  section  of  the  said  act  is  and  shall  be  interpreted  as 
giving  to  the  revocation  made  by  the  commissioner  of  crown  lands,  in 
virtue  of  the  said  section,  the  effect  of  a  full  and  complete  forfeiture 
of  all  moneys  paid  by  the  purchaser,  grantee,  occupant  or  lessee,  whe- 
ther on  account  of,  or  in  full  payment  of  any  sale,  grant,  location, 
lease  or  permit  of  occupation,  or  any  expenses  or  improvements  laid 
out  or  made  on  the  land  or  lands  therein  mentioned.  The  commissionner 
of  crown  lands  may  nevertheless  in  all  such  revocations,  grant  such 
compensation  or  indemnity  as  he  may  consider  just  and  equitable.  The 
right  of  revocation  so  conferred  on  the  commissioner  of  crown  lands, 
shall  not  be  deemed  an  ordinary  right  of  dissolution  of  contract  for 
non-fulfilment  of  conditions,  and  shall  not  be  subject  to  the  provisions 
of  article  1537  of  the  Civil  Code,  or  the  rules  thereir  mentioned  and 
may  always  be  exercised  as  occasion  may  require  at  whatever  length 
of  time  after  the  sale,  grant,  location,  lease  or  permit  of  occupation. 

Provided  always,  that  this  present  section  shall  not  affect  any 
cases  pending  or  any  judgment  rendered  by  any  competent  court  con- 
trary to  the  preceding  provisions. — Q.  36  Vict.  cap.  8,  s.  6. 

DECISIONS: — 1*  An  action  tn  rMliation  de  venie  by  a  vendor  for  non- 
payment of  the  pnce  of  sale  is  not  affected  by  the  non-registration  of  the  deed 
or  by  the  fact  of  the  vendor  having  been  an  opposant  to  an  application  for  rati- 

fication  of  title  on  a  sale  made  by  his  immediate  vendee. — ^Bbrtbblot,  J David 

vs  Oirardj  12  L.  C.  R.,  p.  79. 

2.  In  the  case  of  a  deed  of  sale  in  consideration  of  a  rente  viagh-ey  the 
retrocession  by  the  purchaser  to  the  vendor  by  reason  of  a  pacte  eommissoire 
will  not  be  viewed  in  the  light  of  a  re  sale  to  the  original  vendor,  so  as  to  admit 
of  intermediate  mortgagees  obtaining  a  preference  over  the  original  vendor,  pro- 
vided that  the  retrocession  be  made  without  fraud  and  that  the  property  retro- 
ceded  be  in  the  same  state  and  of  the  same  value  as  when  originally  sold,  and  in 
such  case  it  is  not  necessary  that  the  pacte  eommissoire  should  be  enforced  by 
means  of  a  judgment  of  a  Court  of  Justice. — Q.  B. — People's  Building  Society  <k 
Evansj  13  L.  C.  R,  p.  288. 

3.  The  unpaid  vendor  of  an  immoveable^  who  has  instituted  an  action  riso- 
lutoire,  for  non-payment  of  the  price,  before  the  dScret  of  the  property,  (although 
the  judgment  be  not  rendered  until  some  months  after)  has  a  right  to  be  paid 
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by  preference  eyen  to  a  mortgagee,  whose  hypothec  has  been  registered  two 
years  before  the  registration  of  the  deed  of  sale  by  the  vendor. — Q.  B.^-^Gauthier 
dh  ValoU,  18  L.  C.  J.,  p.  26. 

1S88*  [The  judgment  of  dissolution  by  reason  of  non-payment 
of  the  price  is  pronounced  at  once,  without  any  delay  being  granted 
by  it  for  the  payment  of  the  price  ;  nevertheless  the  buyer  may  pay 
the  price  with  interest  and  costs  of  suit  at  any  time  before  the  render- 
ing of  the  jugment.] — Pothier,    Vente,  n.  459,  3e  aJ.,  n.  461,  2e  al. 

[n.  57.] 

1S89«  The  seller  cannot  have  possession  of  the  thing  sold,  upon 
the  dissolution  of  the  sale  by  reason  of  non-payment  of  the  price, 
until  he  h&s  repaid  to  the  buyer  such  part  of  the  price  as  he  has 
received,  with  the  costs  of  all  necessary  repairs,  and  of  such  improve- 
ments as  have  incre^ased  the  value  of  the  thing,  to  the  amount  of 
such  increased  value.  If  these  improvements  be  of  a  nature  to  be 
removed,  he  has  the  option  of  permitting  the  buyer  to  remove  them. 
—Pothier,  Vente,  n.  469.  470.  [U,  57.] 

DECISIONS  : — !•  In  an  action  en  rMliatian  de  vente  the  rents,  issues  and 
profits  of  the  property  from  the  date  of  sale  will  be  declared  to  have  been  com- 
pensated and  will  be  set  off  against  any  sums  paid  to  the  Plaintiff  or  on  his 
behalf  by  his  immediate  vendee. — Monk,  J — Poiriervs  Tassi,  13  L.  C.  R.,  p.  459. 

2.  The  principle  laid  down  in  this  article  applies  to  the  case  of  a  promise  of 
sale  as  well  as  to  an  absolute  sale — Q.  B. — Nault  dh  Price,  4  Q.  B.  R.,  p.  354. — 
Privt  Couhoil.— 12  App.  Cas.  p.  110,  13  Q.  L.  R.  p.  286. 

1540.  The  buyer  is  obliged  to  restore  the  thing  with  the  fruits 
and  profits  received  by  him,  or  such  portion  thereof  as  corresponds 
with  the  part  of  the  price  remaining  unpaid. 

He  is  also  answerable  to  the  seller  for  the  deteriorations  of  the 
property  which  have  been  caused  by  his  fault. — Pothier,  Verite,  465, 
466,  468.  [II.  57.] 

1541.  The  seller  is  held  to  have  abandoned  his  right  to  recover 
the  price  when  he  ha.s  brought  an  action  for  the  dissolution  of  the 
sale  by  reason  of  the  non-payment  of  it.— jf  L.  4,  §  2,  De  lege  com, ; 
Pothier,  Vente,  n.  461;  1  Despeisses,  p.  73.  [II.  57.] 

DECISION  : — Dans  le  ressort  de  la  coutume  de  Paris  le  oessionnaire  pur  et 
simple  d*un  priz  de  vente,  sans  autre  stipulation,  pouvait  exercer  Paction  en 
resolution  de  vente  pour  d^faut  de  paiement,  soit  total,  soit  partiel  du  prix.  La 
demande  en  resolution  pouvait  aussi  ^tre  form6e  pour  d6faut  de  prestation  d'une 
rente  constitute,  prix  d'un  immeuble,  mSme  par  le  vendeur  qui  avait  poursuivi 
le  paiement  du  prix — C.  R — 67  (7yr  vs  Milette,  3  Q.  L.  R.,  p.  369. 
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1S42.  [A  demand  of  the  price  by  action  or  other  legal  proceed- 
ing does  not  deprive  the  seller  of  his  right  to  obtain  the  dissolution 
of  the  sale  by  reason  of  non-payment.] — 1  Tropl.,  Priv,  et  Hyp., 
n.  224  bis ;  1  Duvergier,  nn.  444  et  seq. ;  Merlin,  Quest,  vo.  Option,  §  1, 
n.  10 ;  R6p.,  vo,  lUaolution ;  16  Duranton,  n.  239 ;  Contrd  ^  L.  7,  diet. 
tU. ;  1  Despeisses,  p.  73,  nn.  3,  4 ;  Pothier,  Vente,  n.  462.  [H.  57.] 

3^  1S4S*  In  the  sale  of  moveable  things  the  right  of  dissolution 
by  reason  of  non-payment  of  the  price  can  only  be  exercised  while 
the  thing  sold  remains  in  the  possession  of  the  buyer  without  preju- 
dice to  the  seller's  right  of  revendication  as  provided  in  the  title  Of 
Privileges  and  Hypothecs. — Cout.  de  Paris,  170;  1  Bourjon,  p.  145, 
sec.  1,  2 ;  Troplong,  Vente,  p.  531,  add.,  to  art.  1654 ;  Troplong,  Priv. 
€i  Hyp.,  n.  395 ;  C.  C.  V.,  1187.  [II.  59.] 

ATnendment :  Article  1543  of  the  Civil  Code  is  amended  by 
adding  thereto  the  following  paragraph : 

"  In  the  case  of  insolvency  such  right  can  only  be  exercised 
"  during  the  fifteen  days  next  after  the  delivery." — Q.  48  Vict.,  cap.  20, 
s.  1. 

DECISIONS  : — 1.  The  unpaid  vendor  of  moveables  has  a  rightj  under  art. 
1543  of  the  Civil  Code,  to  demand  the  resolution  of  the  sale,  under  the  circum- 
stances stated  in  that  article,  even  after  the  expiration  of  the  eight  days  allowed 
for  revendication  by  article  1999.— In  an  action  claiming  such  resolution  the  plaintiff 
has  a  right  to  attach  the  moveables  by  a  aaisie  conservatoire^  and,  although  his 
attachment  may  be  in  the  nature  of  a  saisie-revendicationj  it  will  nevertheless 
avail  to  him  as  a  saisU  conservatoire, — Q.  B. — Henderson  d:  Tremblay,  21  L.  C.  J., 
p.  24. 

2.  See  the  opinion  of  counsel  in  the  matter  of  A.  &  C.  J.  Hope,  noted  at  6 
L.  Nm  p.  18. 

3.  Que  le  vendeur  non  pay6  d'une  partie  du  priz  pent  exercer  Taction  en 
r^Aolution  de  la  vente  jusqu'i  concurrence  de  la  balance  &  lui  due,  soit  en  rem- 
boursant  la  partie  du  prix  re9ue,  soit  en  demandant  la  resolution  de  la  vente  pour 
partie  lorsque  les  ohoses  vendues  sont  divisibles.  Que  le  vendeur  a  le  droit  k  la 
saisie  conservatoire  pour  conserver  sur  les  effets  vendus  les  droits  et  privileges 
qu'il  a  comme  vendeur,  jusqu*4  la  decision  de  sa  demande  en  resolution  de  la 
vente. — RAnrviLLB,  J,^~^Pambrun  va  Park,  12  R.  L.,  p.  363. 

4.  La  vente  sans  terme,  mdme  suivie  de  la  tradition,  ne  transf^rant  pas  la 
propriety  qu'en  autant  que  le  vendeur  est  paye,  celui-oi  pent,  s'il  n'a  pas  ete  paye, 
revendiquer  dans  les  huit  jours  de  la  livraison,  la  chose  vendue,  si  elle  est  entre 
les  mains  de  Paoheteur. — ^Q.  B. — Blagdon  &  LdbelUf  5  Q.  L.  R.,  p.  87. 

5.  Que  les  oreanciers  d'un  debiteur  insolvable  qui  a  remis  des  marchandises 
au  vendeur  non  paye,  ne  peuvent  obliger  les  vendeurs  qui  ont  repris  leurs  mar- 
chandises de  les  remettre  &  la  masse,  vu  que  ses  creanciers  ne  peuvent  se  plain- 
dre  de  cette  remise,  attendu  que  oes  marchandises  n'ont  pas  6t6  payees  et  que 
les  vendeurs  avaient  un  privilege  sur  icelles  pour  le  prix  de  vente.  (But  see  Act 
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amending  this  article  cited  above). — Q.  B. — BoUseau  &  ThibaudeaUf  12  B.  L.,  p. 
672. 

6.  La  faillite  de  Tacheteur  ne  fait  pas  obstacle  &  la  resolution,  £aute  de  paie- 
ment,  de  la  vente  k  terme. — Casault,  J. — OreenahUldva  Dubeau,  9  Q.  L.  R.,  p.  353. 

7.  Similar  decision— Tobranob,  J. — Hughes  va  Oaasila,  7  L.  N.,  p.  367. 

8.  That  under  C.  C.  1543,  the  unpaid  vendor  has  the  right  to  resiliate  the 
sale  o^  moveables,  so  long  as  the  property  sold  remains  in  the  possession  of  the 
purchaser  and  that  this  right  may  be  validly  exercised  voluntarily  between  the 
parties,  without  legal  proceedings — Q.  B.^Thibaudeau  S  Milla,  29L.C.  J.,p.  149. 

9.  Que  le  recours  du  vendeur  non  pay6  de  faire  r^silier  la  vente  lorsque  le 
d6biteur  est  insolvable  et  entidrement  distinct  de  son  droit  de  £siire  saisir-reven- 
diquer  les  choses  vendues  ;  que  le  §2  de  Tarticle  1999  du  Code  Civil,  qui  exige 
pour  la  saisie-revendication  que  les  choses  vendues  sclent  entidres  et  dans  le 
mdme  ^tat,  ne  s'applique  pas  k  la  resolution  de  la  vente  ;  que  par  suite,  le  ven- 
deur peut  faire  rSsilier  la  vente  mdme  lorsque  les  marchandises  vendues  ont  6t6 
m^ees  au  stock  du  d6biteur,  si  elles  peuvent  6tre  identifiSes. — ^Cimon,  J. — Brown 
va  Labelle.  M.  L.  R.,  2  S.  C,  p.  114. 

10.  That  under  article  C.  C.  1543,  the  unpaid  vendor  has  the  right  to  bring 
an  action  to  dissolve  a  sale  of  goods,  tor  non-payment  of  the  price,  whenever  he 
can  find  the  goods  in  the  possession  of  the  vendee,  although  the  delays  mentioned 
in  C.  C.  J  998  and  1999  may  have  expired,  and  that  creditors  of  the  vendee  have  no 
greater  rights  than  their  debtor  in  opposing  the  dissolution  of  such  sale  at  the 
demand  of  the  unpaid  debtor.  (But  see  Act  amending  this  article,  cited  above.) 
— Q.  B — Balaton  &  StanaJUld,  31  L.  C.  J.,  p.  1. 

11.  Que  celui  qui  vend  &  terme  des  marchandises  d  une  personne  insolvable, 
ignorant  Pinsolvabilite  de  Pacheteur  qu^il  decouvre  ensuite.  n*a  pas  le  droit  de  les 
revendiquer,  en  all^guant  la  fraude  et  riobolvabilite,  si  I'achete  .r  avant  la  reven- 
dication  les  a  transport's  k  une  banque  comme  garantie  collafrale  d*un  prSt  par 
re^u  d^entrepdt. — Q.  B. — Moaa  &  Banque  St.  Jean^  15  R.  L.,  p.  353. 

12.  That  the  "  delivery*'  mentioned  in  C.  C.  1543,  as  amended  by  the  Act  Q. 
48  Vict,  ch.  20,  s.  1,  means  actual  delivery  into  the  possession  of  the  purchaser 
and  not  such  constructive  delivery  as  results  from  the  putting  of  goods  tor  ship- 
ment into  the  hands  of  a  carrier. — Andrews,  J. — Rogera  va  Miaaiaaippi  &  Domi- 
nion S.  S.  Co.,  14  Q.  L.  R.,  p.  99. 

See  also  cases  noted  at  C.  C.  1544. 

1544*  In  the  sale  of  moveable  things  the  buyer  is  obliged  to 
take  them  away  at  the  time  and  place  at  which  they  are  deliverable. 
[If  the  price  have  not  been  paid  the  dissolution  of  the  sale  takes 
place,  in  favor  of  the  seller,  of  right  and  without  the  intervention  of 
a  suit,  after  the  expiration  of  the  delay  agreed  upon  for  taking  them 
away,  or  if  there  be  no  such  agreement,  after  the  buyer  has  been  put 
in  default  in  the  manner  provided  in  the  title  Of  Obligationa ;]  with- 
out prejudice  to  the  seller's  claim  for  damages.  —  Pothier,  Venter 
290-1 ;  2  Troplong,  Vente,  677  et  seq. ;  1  Duvergier,  474 ;  4  Zach., 
p.  305,  notes  1,  2 ;  p.  306,  notes  3,  4  ;  C.  N.,  1657 ;  6  Marc,  p.  296  ; 
16  Duranton,  87 ;  C.  C,  1067,  1068,  1069, 1152,    [II.  29.] 
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DECISIONS  : — !•  Que  la  resolution  stipul^e  de  la  vente  faute  de  paiement 
du  prix  peut  dire  demand^e  par  le  vendeur  qui  a  transports  le  prix  comme  sdretS 
du  paiement  d'une  dette  par  lui  due ;  mais  que,  dans  ce  cas,  la  resolution  doit 
etre  &  la  condition  que  le  demandeur  dSgage  le  prix  par  lui  donn6  en  nantisse- 
ment— C.  R^  Farmer  vs  Bell,  6  Q.  L.  R.,  p.  1. 

2.  The  pUintiffs  in  Montreal  were  bound  by  a  contract  to  pay  for  the  goods 
supplied  by  defendants  in  Scotland,  upon  receipt  of  invoice  and  bill  of  lading. 
They  foiled  to  pay  for  one  lot  until  fifteen  days  after  receipt  of  bill  of  lading,  and 
it  was  held  that  the  defendants  were  justified  in  cancelling  the  contract — ^Tor. 
RAKOB,  J. — Russell  vs  Maxwell,  6  L.  N.,  p.  91. 

3.  The  fact  that  the  buyer  gave  a  note  for  the  price  of  goods  which  note 
was  discounted  at  a  bank  by  the  seller,  does  not  afiect  the  right  of  the  latter  to 
dissolve  the  sale,  when  the  note  is  not  paid  at  maturity.— Johnson,  J. — Rea  vs 
Kerr,  7  L.  N.,  p.  157. 

4.  Que  le  droit  k  la  resolution  de  la  vente,  faute  de  paiement  au  terme,  est 
distinct  de  la  revendication  dans  la  huitaine  (C.  C.  1998  &  1999)  des  meubles 
vendus  sans  termes,  et  que  la  premiere  subsiste  apres  Pexpiration  du  deiai  fatal 
&  la  seconde.  Que  le  creancier  qui  a  un  privildge  sur  des  meubles,  peut  Passurer 
par  une  saisie  conservatoire. — Casault,  J. —  Wiser  vs  Murphy,  9  Q.  L.  R.,  p.  327. 

5.  Que  lorsque  les  biens  d^un  failli  sont  vendus  sur  une  soumission,  et  que 
Paoheteur  refuse,  sans  raison,  d'en  payer  le  prix  et  d'en  recevoir  la  livraison,  la 
vente  est  risolue  do  plein  droit,  apr^s  la  mise  en  demeure  de  Pacheteur,  et  le 
vendeur  peut,  aprds  les  avis  nScessaires  faire  revendre  les  effets  ik  la  folle  enchdre 
de  Pacheteur  et  &  ses  risques  et  perils.    Dans  ce  cas,  la  diflOlrence  du  produit  de 

la  vente  compensera  ce  que  ce  dernier  aura  paye  comptant. — Tasohbrbau,  J 

DesmaraU  vs  Pichen,  M.  L.  R.,  1  S.  C,  p.  185.— C.  R.— M.  L.  R.,  1  S.  C,  p.  477. 

6.  Que  la  resolution  de  la  vente  prononcee  par  Particle  1544  C.  C.  n'est 
etablie  qu'en  faveur  du  vendeur,  qui  peut  revendre  une  partie  des  effets  veadus, 
et  poursuivre  Pacheteur  pour  le  paiement  de  la  balance  du  prix  des  effets  qu'il 
n'a  pu  vendre. — ^Mathibu,  J. — Riopelle  vs  Fleury,  12  R.  L.,  p.  303. 

7.  Qu^en  matidre  commerciale,  lorsque  Pacheteur  neglige  de  donner  au  ven- 
deur un  billet  promissoire,  tel  qu'il  aurait  ete  convenu,  ce  dernier  peut  alors  et 
avant  Pexpiration  du  terme,  poursuivre  Pacheteur  pour  le  montant  de  la  vente. 
Qu'il  peut  aussi  dans  le  cas  precedent,  offrir  le  montant  de  la  vente  en  compen. 
sation  k  Pencontre  d'un  billet  promissoire  dont  Pacheteur  reclame  le  f'aiement 
contre  luL    (C.  C.  1188.)— C.  ^,^Quintal  vs  Auhin,  M.  L.  R.,  1  S.  C,  p.  397. 

8.  Que  la  faillite  de  Pacheteur  ne  fait  pas  obstacle  a  la  resolution  faute  de  paie. 
ment  de  la  vente  k  terme.  Que  le  rdglement  du  prix  de  marchandises  par  lettre 
de  change  ou  billet  promissoire,  n'est  pas  im  paiement,  ni,  sans  circonstances  ex- 
traordinaires,  une  novation  de  la  dette,  et  n'empeche  pas  la  resolution  de  la  vente 
k  terme  faute  de  paiement,  mais  que  le  ven^leur  doit,  pour  Pobtenir,  remettre  les 
valours  revues. — Casault,  J. — Greenshields  vs  Dubeau,  9  Q.  L.  R.,  p.  353. 

9.  That  when  a  bill  of  exchange  for  the  price  of  goods  is  enclosed  to  the 
buyer  for  acceptance,  together  with  the  bill  of  lading  which  has  been  made  to 
the  order  of  the  seller's  agent  and  which  is  the  symbol  of  the  property  in  the 
goods,  the  buyer  cannot  lawfully  retain  the  bill  of  lading  without  accepting  the 
bin  of  exchange  and,  if  he  do  so  retain  it,  he  thereby  acquires  no  right  to  the  bill 
of  lading  or  to  the  goods. — C.  R. — MacOillivray  vs  Watt,  31  L.  C.  J.,  p.  49.— Q.B. 
-.31  L.  C.  J.,  p.  278. 
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10.  An  unpaid  vendor  is  not  entitled  at  the  same  time  to  pray  for  the  resi- 
liatiou  of  the  sale  and  also  that  the  goods  be  sold  and  that  he  be  paid,  by  privi- 
lege, from  the  proceeds ;  but  he  is  entitled  to  pray  for  the  resiliation  of  the  sale 
and  the  return  of  the  goods  without  offering  the  buyer  the  option  of  paying  the 
price — LoRANOBR,  J — Wylie  va  Taylor,  M.  L.  R.,  2  S.  C,  p.  374. 

11.  Qu*un  vendeur  qui  accorde  &  Pacheteuroio  d61ai  pour  le  paiement  da 
priz  convenu,  ne  pent  ensuite  refuser  de  livrer  les  marchandises  vendues  et 
eziger  des  garanties  k  moins  que  Paoheteur  ne  soit  devenu  insolvable,  de  manidre 
&  ce  que  le  vendeur  soit  dans  un  danger  imminent  de  perdre  sa  cr^ance ',  et  un 
plaidoyer  4  une  action  r6clamant  des  dommages  pour  d^faut  de  livraison,  qui 
n*alldgue  pas  cette  insolvabilit6  est  mal  fondle  en  droit  et  pent  #tre  renvoy^  sur 
r6ponse  en  droit — Wcjrtelb  J — Colleite  v$  Lewis,  M.  L.  R.,  4  S.  C,  p.  23. 

See  also  oases  noted  at  C.  C.  1496  (?)  and  1543. 


CHAPTER  SIXTH. 

OF  THE  DISSOLUTION  AND  OF  THE  ANNULLING   OF  THE 
CONTRACT  OF  SALE. 

1S4S*  Besides  the  causes  of  dissolution  and  of  nullity  already 
declared  in  this  title,  and  those  which  are  common  to  contracts,  the 
contract  of  sale  may  be  dissolved  by  the  exercise  of  the  right  of  re- 
demption.— Domat,  liv.  1,  tit.  2,  sec.  12,  Intr.,  art.  and  n.  6  ;  Pothier, 
Vente,  nn.  330,  385 ;  C.  N.,  1658.  [II.  59]. 

ATnendmenta : — The  Act  intituled  "  An  Act  to  facilitate  re-entry 
upon  abandoned  Lands  in  certain  cases,"  provides  as  follows : — 

1.  Whenever  land  has  been  sold,  under  a  deed  of  sale,  and  the 
seller  is  entitled,  by  reason  of  non-payment  of  price  or  any  other 
cause,  to  demand  the  dissolution  of  the  sale,  and  the  buyer  has  aban- 
doned th^  land  and  has  left  it  so  abandoned  during  two  years  or  a 
longer  period,  then  the  seller  may  proceed  in  a  summary  manner  as 
hereinafter  provided  to  recover  back  the  land  so  sold,  and  re-enter 
into  possession  of  the  same. 

2.  A  notice  shall  be  served  upon  the  buyer  stating  that  at  a  time 
and  place  therein  mentioned  the  seller  will  apply  to  a  judge  of  the 
superior  court  to  recover  bewsk  the  land,  or,  if  the  buyer  cannot  be 
found  within  the  district,  he  may  be  ordered  to  appear  in  the  manner 
prescribed  by  article  68  of  the  code  of  civil  procedure. 

The  notice  shall  likewise  be  served  upon  any  person  then  in 
actual  possession  of  the  land. 

3.  The  delay  between  the  service  of  the  notice  and  the  day  on 
which  the   application  is  to  be  made  shall  be  that  prescribed  for 
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ordinary  cases  by  article  75  of  the  said  code,  or  that  given  by  the  said 
article  68,  as  the  case  may  require. 

4.  After  notice  has  been  so  given,  and  at  the  time  and  pleuse 
mentioned  in  the  notice,  the  seller  may,  by  a  petition  setting  forth 
the  facts  of  the  case  and  supported  by  affidavit,  and  production  of  the 
written  evidence  of  sale,  if  in  his  hands,  apply  to  a  judge  of  the 
superior  court  to  have  the  deed  of  sale  declared  void,  and  to  be  put 
in  possession  of  the  land. 

5.  No  contestation  of  the  said  petition  shall  be  allowed  except  by 
counter-affidavits  produced  within  three  days  after  the  presenting  of 
the  petition. 

6.  After  the  said  delay  of  three  days  the  judge  may,  in  his  discre- 
tion, either  reject  the  petition  or  render  a  jugdment  declaring  the 
deed  of  sale  void,  and  authorizing  the  petitioner  to  take  possession 
of  the  land.  In  the  event  of  the  judgment  rejecting  the  petition,  it 
shall  not  prejudice  the  seller  in  any  right  he  may  have  by  law  of 
bringing  an  action  in  the  ordinary  manner. 

7.  No  such  judgment  shall  be  rendered  if  at  any  time  before  the 
rendering  thereof  the  buyer  or  any  person  for  him  or  holding  under 
him  shall  have  paid  either  to  the  seller  or  into  the  office  of  the  protho- 
notary  of  the  superior  court  the  full  amount  of  any  instalments  of 
purchase  money  or  interest  due  in  virtue  of  the  deed  of  sale,  or  shall 
have  fulfilled  every  obligation  entered  into  therein  by  the  failure  to 
fulfil  which  the  seller  had  become  entitled  to  demand  the  dissolution 
of  the  sale. 

8.  If  the  seller  is  prevented  by  any  person  or  persons  from  taking 
possession  of  the  land  in  virtue  of  the  said  judgment,  he  may  demand 
and  obtain  from  the  prothonotary  of  the  superior  court  a  writ  of 
possession  to  eject  such  person  or  persons  and  to  place  the  seller  in 
possession,  and  article  550  of  the  code  of  civil  procedure  shall  apply 
to  such  writ. 

9.  The  buyer  may  obtain  a  review  of  the  same  judgment,  and 
articles  495  to  604  inclusively  of  the  code  of  civil  procedure  shall 
apply  to  such  review. 

10.  All  documents  forming  part  of  the  proceedings  under  this  act 
shall  form  part  of  the  records  of  the  superior  court. 

11.  Articles  2148,  2152  and  2153  of  the  civil  code  shall  apply  to 
the  registration  of  any  judgment  rendered  under  this  act,  and  to  the 
cancelling  of  the  registration  of  any  deed  of  sale  declared  void  by 
such  judgment,  but  article  2154  shall  not  apply  if  under  section  2  of 
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this  act,  the  buyer  has  been  notified  in  the  manner  prescribed  by 
article  68  of  the  code  of  civil  procedure. 

12.  In  construing  and  applying  this  act  every  buyer  who  having 
ceased  to  occupy  the  land  by  himself  or  by  his  family,  has  either  made 
no  transfer  of  his  rights  in  the  land  or  has  made  a  transfer,  but  has 
not  notified  the  seller  in  writing  of  such  transfer,  shall  be  deemed  to 
have  abandoned  the  land ;  and  no  actual  possession  of  the  land  by 
any  person  shall  be  deemed  to  be  a  notice  of  any  such  transfer. 

13.  The  words  ''  deed  of  sale  "  in  this  act  shall  mean  and  include 
not  only  any  deed  of  sale  but  also  any  promise  of  sale  or  contract  in 
the  nature  of  a  promise  of  sale  followed  by  tradition  and  actual 
possession. — Q.  33  Vict.,  cap.  16. 

The  Act  intituled  "  An  Act  respecting  re-entry  upon  certain 
"  abandoned  lands  in  seigniories,  "  enacts  as  follows : 

1.  Whenever,  in  any  seigniory,  a  censitaire  at  any  time  before 
or  after  the  passing  of  this  act  has  abandoned  any  land  held  by  him 
subject  to  the  payment  of  any  seigniorial  dues  or  constituted  rents 
created  in  lieu  thereof,  and  such  land  has  remained  so  abandoned 
during  twenty  years  or  a  longer  period,  and  arrears  of  such  seigniorial 
dues  or  rents  for  more  than  ten  yeajcs  have  not  been  paid,  then  the 
seignior  may  proceed  in  a  summary  manner  as  hereinafter  provided 
to  recover  back  such  land  and  re-enter  into  possession  of  the  same. 

(The  remaining  sections  of  the  Act  prescribe  the  procedure  to  be 
taken  to  effect  this  object). — Q.  34  Vict,  cap.  7. 

SECTION   I. — OF  THE   RIGHT  OP  REDEMPTION. 

1546*  The  right  of  redemption  stipulated  by  the  seller  entitles 
him  to  take  back  the  thing  sold  upon  restoring  the  price  of  it,  and 
reimbursing  to  the  buyer  the  expenses  of  the  sale  and  the  costs  of  all 
necessary  repairs,  and  of  such  improvements  as  have  increased  the 
value  of  the  thing,  to  the  atnount  of  such  increased  value. 

The  seller  cannot  have  possession  of  the  thing  until  he  has 
satisfied  all  these  obligations. — Domat.  loc,  cit.n.  6  ;  Pothier,  Vente,385, 
411,  421-3-4-6;  2  Troplong.  Vente,  762;  6  Marc.,  pp.  307-8;  C.  N., 
1659, 1673.  [XL  59.] 

DECISIONS: — I.  Dans  una  vented  rem6r6,  la  loi  n'exige  pas  des  offres 
r^elles  et  une  ooosignation  pr^alable  pour  que  le  vendeur  puisteexeroer  la&oult6 

de  r6m6re — ^Des  offres  irr^guU^res  ou  verbales  sont  suffi^ntes Q.  B. — Dorion  & 

St' Germain,  15  L.  C.  J.,  p.  316. 

2.  That  a  vendor  cannot  exercise  the  right  of  redemption  stipulated  in  his 
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fkyor,  until  he  has  tendered  the  price  of  the  property  sold. — ^Q.  B. — Demers  is 
Lgnehf  1  Q.  B.  B.,  p.  341. 

3.  Qae  le  vendeur  des  ohoses  mobili^res,  dans  I'espdce  des  actions  d*une 
compagnie  de  chemin  de  fer,  qui  se  rdserve  le  droit  de  racheter  les  choses  yen- 
daes  pendant  un  certain  temps  pour  un  priz  d6termin6,  anra,  centre  Tacheteur, 
s'il  lui  offire,  dans  le  d61ai  fiz6|  le  montant  convenu  et  un  recours  en  dommage  si 
ce  dernier  les  revend  &  un  tiers,  et  que  la  mesure  de  ce  dommage  sera  le  prix 
re^u  par  le  second  aoqu6reur.— Q.  B. — McDougall  S  McOreevy,  16  R.  L.,  p.  ],  14 
Q.  L.  R.,  p.  30. 

1547*  When  the  seller  takes  back  the  property  under  his  right 
of  redemption,  he  receives  it  free  from  all  incumbrances  with  which 
the  buyer  may  have  charged  it. — Domat,  loc.  cit,  n.  7 ;  Pothier,  Vente, 
430;  C.N.,  1673.  [II.  61.] 

DECISIONS  : — L  In  the  case  of  a  deed  of  sale  in  consideration  of  a  rente 
viaghre,  the  retrocession  by  the  puroliaser  to  the  vendor  by  reason  of  a  pacte 
eommUeovre  will  not  be  regarded  in  the  right  of  a  re-sale  to  the  original  vendor  so 
as  to  admit  of  intermediate  mortgagees  obtaining  a  preference  over  the  original 
▼endori  provided  that  the  retrocession  be  made  witliout  fraud  and  that  the  pro- 
perty retroceded  be  in  the  same  state  and  of  the  same  value  as  when  originally 
sold,  and  in  such  case  it  is  not  necessary  that  the  pacte  eammiseoire  should  be 
enforced  by  means  of  a  judgment  of  a  Court  of  Justice. — ^Q.  B. — Peoples  Building 
Society  &  Etane,  13  L.  C.  R.,  p.  288. 

2.  Que  le  vendeur  4  r6m6r6  conserve  un  jue  in  re  dans  la  chose  vendue,  et 
le  voisin  peut  le  joindre  &  Taoheteur  dans  une  demande  en  homage. — Casault,  J. 
— Lemieux  ve  Lemieuxj  10  Q.  L.  R.,  p.  365. 

1548«  [The  right  of  redemption  cannot  be  stipulated  for  a  term 
exceeding  ten  years. 

If  it  be  stipulated  for  a  longer  term,  it  is  reduced  to  the  term  of 
ten  years.] — Domat,  loc.  dt.,  a  9  ;  Pothier,  Vente,  433  et  seq. ;  IrUr, 
an  titre,  14  Gout,  dVrl,  s.  2 ;  C.  L.,  2546  ;  C.  N.,  1660.  [II.  61.] 

1549«  [The  stipulated  term  is  to  be  strictly  observed.  It  cannot 
be  extended  by  the  court.;|— C.  L.,  2547  ;  C.  N.,  1661.  [H.  61.] 

DECISIONS  : — 1.  The  action  en  rimiri  must  be  returned  into  court  before 
the  expiration  of  the  stipulated  delay,  and  not  merely  served  within  that  time, 
and  must  be  accompanied  by  offres  r belles. — C.  R — Walker  vi  Sheppard,  19  L. 
C.  J.,  p.  103. 

2.  The  action  en  rimiri  need  not  be  returned  into  court  before  the  expira- 
tion of  the  stipulated  delay.-^BTTiE,  J. — Trudel  vs  Bouchardf  27  L.  C.  J.,  p.  218. 

3.  Where  a  droit  de  rim&4  is  stipulated  on  payment  of  a  fixed  sum  within 
a  specified  time,  the  entire  sum  must  be  paid  within  the  delay.— Tasohbrbau,  J. 
--^(jfoodwater  vs  Hendereon,  4  L.  N.,  p.  206. 

4.  Where  a  property  was  sold  and  the  purchaser  bound  himself  to  re-convey 
it  to  the  vendor  within  three  months  from  the  time  that  he  (the  purchaser)  should 
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have  completed  a  house  then  in  course  of  construction  thereon  on  being  paid 
$3,000,  it  was  held  to  have  been  the  duty  of  the  purchaser  to  notify  the  vendor 
of  the  completion  of  the  house  and  that,  in  default  of  such  notice,  the  right  of 
redemption  might  be  exercised  by  the  vendor  after  the  expiration  of  the 
stipulated  delay. — Q.  'B^^Leger  is  Foumier,  M.  L.  R.,  3  Q.  B.,p.  124.«-jGonfirmed 
in  the  Supbbmb  Court.— .10  L.  N.  p.  324. 

1550*  [If  the  seller  fail  to  bring  a  suit  for  the  enforcement  of 
his  right  of  redemption  within  the  stipulated  term,  the  buyer  remains 
absolute  owner  of  the  thing  sold. J— C.  L.,  2548 ;  0.  N..  1662.  [II.  61.] 

Amend/ment — See  amendment  noted  at  C.  C.  1040. 

1S51«  [The  term  runs  against  all  persons,  including  minors  and 
those  otherwise  incapable  in  law,  reserving  to  the  latter  such  recourse 
as  they  may  be  entitled  to.]— C.  L.,  2549 ;  0.  N.,  1663.  [II.  61.] 

1553«  The  seller  of  immoveable  property  may  exercise  his  right 
of  redemption  against  a  second  buyer,  although  the  right  be  not 
declared  in  the  second  sale. — Pothier,  V^rUe,  396-8,428 ;  Tropl.,  Vente, 
728-9  ;  C.  N.,  1664.  [II.  61.] 

1558*  The  buyer  of  a  thing  subject  to  a  right  of  redemption 
holds  all  the  rights  which  the  seller  had  in  the  thing.  He  may  pres- 
cribe as  well  against  the  true  proprietor  as  against  those  having 
claims  and  hypothecs  on  the  thing. — Pothier,  Vente,  385  and  402  in 
fine]  0.  L.,  2551 ;  C.  N.,  1665.  [H.  61.] 

1SS4*  He  may  set  up  the  benefit  of  discussion  against  the  cred- 
itors of  the  seller.— C.  L.,  2552  ;  C.  N.,  1666.  [II.  61.] 

15S5«  If  the  buyer  of  an  undivided  part  of  an  immoveable  sub- 
ject to  the  right  of  redemption  become  afterwards  the  buyer  of  the 
whole  property,  upon  a  sale  by  licitation  instituted  against  him,  and 
such  right  be  not  purged,  he  may  oblige  the  seller  who  wishes  to  exer- 
cise it  to  take  back  the  whole  property. — 2  Troplong,  Vente,  744-5  ; 
6  Marc,  p.  304 ;  16  Duranton,  n.  413  ;  C.  S.  L  C,  c  48,  s.  5  ;  C.  N., 
1667.  [11.  61.] 

1556*  If  several  persons  sell  conjointly,  and  by  one  contract,  an 
immoveable  which  is  their  common  property,  with  a  right  of  redemp- 
tion, each  of  them  can  exercise  his  right  for  the  part  only  which  be- 
longed to  him.  —  Dumoulin,   Tra^ct  de  div.  et  indiv.,  nn.  582  et  seq. ; 
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Pothier,  VenU,  397 ;  2  Tropl.,  Vente,  746  et  seq. ;  0.  C,  Title  Of  Obli- 
gatiom  C.  7,  s.  5 ;  C.  N.,  1668.  [II.  61.] 

1S57*  The  rule  declared  in  the  last  preceding  article  applies 
also  if  one  seller  of  an  immoveable  have  left  several  heirs  ;  each  of 
the  coheirs  can  exercise  the  right  of  redemption  for  the  part  only 
which  he  has  in  the  succession  of  the  seller. — ^Dumoulin,  Pothier, 
Tropl.,  loda  citatia  ;  0.  N.,  1669.     [II.  63.] 

1558*  In  the  case  stated  in  the  two  last  preceding  articles  the 
buyer  may,  if  he  think  fit,  compel  the  co-vendor  or  the  coheir  to 
take  beusk  the  whole  of  the  property  sold  with  the  right  of  redemp- 
tion, and  in  default  of  his  so  doing,  he  may  cause  the  suit  of  such  co- 
vendor  or  coheir  for  a  part  of  the  property  to  be  dismissed. — Dum., 
Poth.,  Tropl.  locia  citatia;  C.  N.,  1670.  [II.  63.] 

1559«  K  the  sale  of  an  immoveable  belonging  to  several  owners 
be  made  not  conjointly  of  the  whole  property  together,  but  by  each 
of  them  of  his  part  only,  they  may  exercise  their  right  of  redemption 
separately,  each  for  the  portion  which  belonged  to  him,  and  the  buyer 
cannot  oblige  him  to  take  bewsk  the  whole. — Pothier,  Vente,  396 ; 
Troplong,  Vente,  754,  755  ;  6  Marcad6,  p.  306,  and  authors  cited  by 
him;  C.N.,  1671.  [n.63.] 

1560«  If  an  immoveable  have  been  sold  to  several  buyers,  or  to 
one  buyer  who  leaves  several  heirs,  the  right  of  redemption  can  be 
exercised  against  each  of  the  buyers  or  coheirs  for  his  part  only ;  but 
if  there  have  been  a  partition  of  the  property  among  the  coheirs,  the 
right  may  be  exercised  for  the  whole  property  against  any  one  of  them 
to  whom  it  has  fallen. — Dumoulin,  Pothier,  loc.  cit.;2  Troplong,  Vente, 
766  et  seq.  and  Dumoulin  and  Tiraqueau,  as  there  cited  ;  C.  N.,  1672. 
[11.  63.] 

SECTION  II. — OP  THE  ANNULLING   OP  SALE  FOR  CAUSE  OF  LESION. 

>f^  1561*  The  rules  relating  to  the  avoiding  of  contracts  for  cause  of 
lesion  are  declared  in  the  title  Of  Obligations. — C.  0.,  1012  ;  0.  N., 
1674.  [II.  63.] 
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CHAPTER  SEVENTH. 

OF  SALE  BY  LICITATION. 

1563*  If  a  thing,  either  moveable  or  immoveable,  held  in  com- 
mon by  several  proprietors  cannot  be  partitioned  conveniently  and 
without  loss,  or  if  in  a  voluntary  partition  of  a  property  held  in  com- 
mon there  be  a  part  which  none  of  the  co-proprietors  is  able  or  willing 
to  take,  a  public  sale  of  it  is  made  to  the  highest  bidder,  and  the  price 
is  divided  among  them. 

Strangers  are  admitted  to  bid  at  such  sale. — Pothier,  Vente,  515  ; 
C.  S.  L.  C.  c.  48,  ss.  3,  5  ;  C.  C.  300 ;  C.  N.,  1686.  [H.  63.] 

DECISIONS: — 1*  Que  Pusufraitier  ne  peut  prendre  une  action  en  partage 
et  licitation  du  fonds  sur  lequel  porte  son  usufhiit.— Routhibb,  J. — McNieholl  V9 
Laberge,  10  L.  N.,  p.  130.    But  see  judgment  in  C.  R— 10  L.  N,,  p.  153. 

2.  Qu'entre  le  nu  proprietaire  et  Tusufruitier;  il  n*y  a  pas  d'indivision  qai 
puisse  rendre  n^cessaire  la  licitation  des  immeubles  dont  Pun  a  la  nue  propri6t6 
et  Pautre  Pusufruit,  ces  deux  droits  n*6tant  pas  de  m6me  nature,  mais  que,  cepen- 
dant,  si  Pusufruit  d'immeuble  appartient  4  un  seul,  et  la  nue  propri£t6  4  pin* 
sieurs,  la  licitation  peut  avoir  lieu ;  mais  ne  doit  porter  que  sur  la  nue  propri6t6, 
et  qu'il  en  doit  6tre  ainsi,  alors  m6me  que  Pusufruitier  est  en  m^me  tempe  oo- 
proprietaire  de  la  nue  propri6t6. — Mathibu,  J. — Kent  va  Beaudin,  16  R.  L.,  p.  333. 

1563*  The  manner  and  formalities  of  proceeding  in  sales  by 
licitation  are  declared  in  the  Code  of  Civil  Procedure. —  C.  C.  P.,  919 
et  seq., ;  C.  N.,  1688.  [II.  63.] 

CHAPTER    EIGHTH. 

OF  SALE   BY   AUCTION. 

1564*  Sales  by  auction  or  public  outcry  are  either  forced  or 
voluntary. 

The  rules  relating  to  forced  sales  are  declared  in  chapters  seven 
and  eleven  of  this  title,  and  in  the  Code  of  Civil  Procedure. — C.  C.  P., 
919  etseq.  [11.63.] 

1965*  The  voluntary  sale  by  auction  of  goods,  wares,  mer- 
chandise or  effects,  cannot  be  made  by  any  person  other  than  a 
licensed  auctioneer,  subject  to  the  following  exceptions  ; 

1.  The  sale  of  goods  or  effects  belonging  to  the  crown,  or  seized 
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by  a  public  officer  under  judgment  or  process  of  any  court  or  as  being 
forfeited ; 

2.  The  sale  of  goods  and  effects  of  deceased  persons  or  belonging 
to  any  dissolution  of  community  of  property  or  to  any  church  ; 

3.  Sales  by  the  inhabiteuits  in  the  rural  districts,  not  for  trading 
purposes,  of  their  furniture,  grain,  cattle,  and  other  property  not 
being  merchandise  and  stock  in  trade,  when  changing  their  residence 
or  finally  disposing  of  the  same  ; 

4.  Sales  by  auction  for  municipal  taxes  under  the  act  respecting 
municipalities.— C.  S.  L.  C,  c.  5,  ss.  1,  2,  7.  [H  65.] 

A7n£ndme7ds  : — 109.  With  the  exception  of  the  immoveable  and 
moveable  property  of  the  crown,  of  real  and  personal  property  sold 
by  authority  of  justice,  or  through  confiscation,  of  the  real  and 
personal  property  appertaining  to  any  dissolution  of  community,  or  to 
any  church,  or  which  are  sold  at  any  bazaar  held  for  religious  or 
charitable  purposes,  or  sold  for  religious  purposes,  or  which  are  sold 
in  payment  of  municipal  taxes  under  the  municipal  code,  or  any  other 
law  regulating  municipalitiea 

With  the  exception  likewise  of  the  real  and  personal  property, 
grain  or  cattle  sold  for  non-commercial  purposes  by  the  inhabitants  of 
the  rural  districts,  removing  from  the  locality,  and  the  goods  of 
minors  sold  by  forced  or  voluntary  licitation. 

All  goods  and  effects  and  moveable  and  immoveable  property, 
wares,  merchandise  and  stock  in  trade,  sold  by  auction  and  outcry  in 
this  Province  and  adjudged  to  the  highest  and  last  bidder  therefor, 
shall  be  sold  by  a  licensed  auctioneer. 

And  such  sales  by  auction  are  subject  to  a  duty  of  one  per  cent 
on  the  amount  thereof,  which  duty  shall  be  paid,  by  the  auctioneer, 
to  the  License  Inspector  out  of  the  proceeds  of  the  sale,  at  the  cost  of  the 
seller,  unless  an  express  stipulation  be  made,  in  the  condition  of  sale, 
that  such  duty  shall  be  paid  by  the  buyer,  in  which  the  case  duty  is 
added  to  the  price. 

110.  Moveable  property,  wares,  merchandise,  stock  in  trade  and 
active  debts,  comprising  insolvent  estates  sold  by  auction  under  the 
laws  on  insolvency,  remain  chargeable  with  the  duty  of  one  per  cent 
hereinbefore  imposed,  notwithstanding  that  the  same  may  be  sold 
otherwise  than  by  a  licensed  auctioneer. 

111.  Whosoever,  not  being  an  auctioneer  duly  licensed  as  required 
by  the  present  law  (such  license  being  at  the  time  in  force),  sells,  by 
public  auction  and  by  outcry,  in  this  Province,  any  property,  immo- 
veable or  moveable,  effects,  merchandise  and  stock  in  trade,  subject  to 
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auction  duty,  excepting  such  moveable  property,  effects,  merchandise 
and  insolvent's  stock,  mentioned  in  the  preceding  article,  and  whoso- 
ever causes  such  sale,  whether  he  be  proprietor  or  not  of  the  property 
so  sold,  in  violation  of  the  terms  of  this  article,  shall  incur  a  penalty 
for  each  contravention  thereof,  at  the  maximum,  in  the  sum  of  four 
hundred  dollars  and  at  the  minimum,  of  two  hundred  dollars  at  the 
discretion  of  the  tribunal  pronouncing  the  same. 

112.  Such  persons,  selling  without  license,  shall  pay  the  duties 
on  such  sale,  in  the  same  manner,  as  if  the  sale  had  been  under  a 
a  license. 

In  addition  to  the  penalty  aforesaid,  whosoever  without  such 
license  makes  a  sale  so  prohibited,  as  aforesaid,  and  who,  within  the 
thirty  days  following  such  sale,  neglects  to  pay  to  the  License  In« 
spector>  or  to  his  agent,  the  amount  of  the  duty  on  such  sale,  incurs  a 
fine  of  twenty  dollars  for  each  day  during  such  neglect 

113.  The  amount  of  such  duty,  and  of  such  penalty  may  be 
recovered  by  the  license  Inspector  by  the  same  prosecution,  and  in 
default  of  payment  of  the  amount  in  principal  and  costs  thereof,  the 
contravening  person  is  liable  to  imprisonment,  for  such  time  as  shall 
be  pronounced  by  the  tribunal,  being  not  more  than  three  months 
and  not  less  than  one  month. 

114.  Every  auctioneer  shall  under  a  penalty  of  twenty  dollars 
keep  in  a  book,  preserved  for  that  purpose,  a  detailed  statement, 
in  the  form  prescribed  by  the  Tresisurer,  of  all  sales  made  by  him, 
and  give  to  said  Treasurer  all  information  by  him  required  from  time 
to  time. 

115.  The  License  Inspector,  his  deputy,  and  every  person  autho- 
rised to  that  effect,  by  the  Treasurer,  shall  have,  at  all  times,  access 
to  such  book,  for  its  examination ;  and  every  auctioneer  refusing  to 
allow  such  examination  incurs  a  penalty  of  fifty  dollars  for  each  con- 
travention of  this  article. 

116.  Within  the  first  ten  days  of  each  of  the  months  of  February, 
May,  August  and  November  of  each  year,  every  licensed  auctioneer 
shall  pay  to  the  License  Inspector  or  to  his  deputy,  the  amount  of 
duties  levied  on  the  sales  by  him  made,  and  not  paid  over. 

He  shall  also  furnish  to  the  License  Inspector,  or  his  deputy,  a 
full  return,  with  a  report,  in  detail,  signed  by  himself  or  his  assistant, 
chief  clerk,  agent  or  partner,  stating  the  quantity  of  all  moveable  and 
immoveable  property,  effects,  merchandise  and  stock  in  trade,  subject 
to  duty,  which  he  has  sold  during  the  period  not  comprised  in  his  last 
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return,  stating  the  amount  of  the  sales  of  each  day,  and  the  total 
amount  of  the  sales  made  by  each  person,  firm  or  estate. 

K  no  sales  have  been  made  by  such  licensed  auctioneer  during 
said  period,  the  same  shall  be  mentioned  in  his  return. 

Such  return  shall  in  either  case  be  attested,  under  the  oath  or 
affirmation  of  the  person  making  the  same. 

117.  The  License  Inspector  or  his  deputy,  may  receive  such  oath 
or  affirmation,  and  may  put  to  the  person  making  the  same,  all  such 
questions  as  he  may  think  fit,  to  which  questions  the  deponent  or 
affirmant  shall  make  answer,  under  the  sanction  of  the  same  oath  or 
affirmation. 

118.  Every  auctioneer  and  every  person  who  sells  goods  by 
auction,  charged  with  the  duty  of  one  per  cent,  but  which  goods  may 
be  sold  by  other  than  an  auctioneer,  who  neglects  to  pay  the  amount 
of  the  duties,  and  to  make  the  return  aforesaid,  in  the  required  form, 
shall  incur  a  penalty  of  twenty  dollars,  for  ea^  day  he  neglects  so 
to  do. 

119.  The  amount  of  duties  received,  and  not  so  paid  over,  may 
be  recovered,  with  costs,  in  the  same  prosecution  as  for  the  penalties. 

The  person,  so  in  default,  becomes  liable  to  have  his  license 
declared  forfeited,  and  such  license,  from  the  day  a  notice,  to  that 
efiect,  is  inserted  by  the  License  Inspector  in  the  Ojfficial  Oazette,  is 
revoked,  null  and  void,  and  no  new  license  can  be  granted  to  such 
defaulter,  until  entire  payment  be  made,  in  principal  and  costs,  of  the 
amount  due.— Q.  41  Vict.  cap.  3,  ss.  109  to  119. 

The  act  intituled  "  An  Act  to  amend  The  Quebec  License  Law  of 
1878  (41  Vict.  chap.  3)  and  its  amendments,"  enacts  as  follows  : 

Section  111  of  the  said  a^t  is  amended,  by  striking  out  the 
words  :  "  four  hundred  dollars "  in  the  eleventh  and  twelfth  lines 
and  substituting  the  words  :  ''  one  hundred  dollars  "  in  place  thereof 
and  by  striking  out  the  words  :  "  two  hundred  "  in  the  twelfth  line, 
and  substituting  the  word  :  "  fifty  "  in  place  thereof  ;  and  by  adding 
the  following  words  to  the  said  section  to  form  part  thereof  : 

"  Any  person  who  shall  advertise  any  property  for  sale  by  him 
at  auction  over  his  signature,  or  who  shall  allow  his  name  to  be  used 
in  any  newspaper,  hand-bill,  poster  or  other  mode  of  advertising  pro- 
perty for  sale,  without  first  having  procured  a  license  as  an  auc- 
tioneer, shall  incur  and  be  liable  to  a  penalty  of  fifty  dollars  for  each 
such  offence,  which  may  be  recovered  by  the  License  Inspector  of  the 
District,  in  the  same  manner  as  provided  for  other  offences  against 
the  License  Act,  one  half  of  said  penalty  shall  be  paid  into  the  Pro- 
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vincial  Treasury  and  the  remainiiig  half  to  the  License  Inspector," — 
Q.  43-44  Vict.,  cap.  11,  a  33. 

1566*  A  sale  by  auction  contrary  to  the  provisions  contained 
in  the  last  preceding  article,  is  not  null ;  it  merely  subjects  the  con- 
travening parties  to  the  penalties  imposed  by  law. — pX  65.] 

1567*  The  adjudication  of  a  thing  to  any  person  on  his  bid  or 
offer,  and  the  entry  of  his  name  in  the  sale-book  of  the  auctioneer 
completes  the  sale  to  him,  and  he  becomes  owner  of  the  thing,  subject 
to  the  conditions  of  sale  announced  by  the  auctioneer,  notwithstand- 
ing the  rule  contained  in  article  1235.  The  contract  from  that  time  is 
governed  by  the  rules  applicable  to  the  contract  of  sale. — Smith, 
Merc.  Law,  (Edit.  1859),  pp.  496, 507  ;  Chitty,  On  contracts,  (Am.  Ed. 
1865),  p.  308,  note  2,  p.  389,  note  1  ;  Kent's  Com.  (5th  Ed.),  539,  540 ; 
1  Sugden,  V.  and  P.,  c.  3,  s.  3,  p.  130  ;  C.  L„  2586,  2587.     [II.  65.] 

DECISIONS  : — 1.  An  auctioneer  who  sells  a  ship  without  naming  his  prin 
cipal|  cannot  maintain  an  action  for  the  sum  offered  by  the  last  bidder,  without 
a  tender  of  a  valid  bill  of  sale. — K.  B. — Bums  vi  Hart,  2  R.  de  L.,  p.  77. 

2.  An  auctioneer  who  sells,  without  naming  his  principal,  is  liable  in  dam- 
ages for  the  non-execution  of  his  contract — E.  B — Hart  vs  Bums,  2  R.  de  L.,  p.  79. 

3.  L'entr^e  du  nom  de  Tadjudicataire,  sur  le  livre  de  vente  de  I'encanteor, 
accompagn^e  de  sa  signature  mise  au-dessous  de  Pindication  de  I'objet  rendu 
forme  la  preuve  du  contrat  intervenu  entre  le  propri6talre  et  rac(judicataire  — 
Beaudbt,  J. — Frigon  vs  Bussel,  5  R.  L.,  p.  559. 

4.  The  sale  of  land  in  lots  at  public  auction  is  governed  by  the  French  law 
Each  aoyudication  of  a  lot  is  a  separate  contract — ^Q.  B. — JetiS  S  MeNaughton, 
20  L  C.  J.,  p.  255.^ToBRANCB,  J.— 19  L.  C.  J.,  p.  153. 

5.  See  also  the  holdings  in  above  case  noted  at  C.  C.  993,  nn.  5  and  6. 

6.  Whe>^  a  vendor  seeks  to  enforce  the  sale  of  a  lot  of  land,  and  tenders  a 
deed  to  the  purchaser  differing  in  several  unimportant  particulars  from  the  ac- 
knowledged conditions  of  »ale,  the  court  may  vary  and  reduce  the  conditions  sought 
to  be  imposed,  and  may  order  a  deed  to  be  executed,  pursuant  to  the  precise 
condition  of  sale An  ac^'udication  at  auction  on  condition  signed  by  the  pur- 
chaser completes  the  sale  as  between  the  parties  ;  and  where  there  is  a  stipul- 
ation that  a  deed  shall  be  executed  within  ten  days  after  a  sale  by  auction,  the 
failure  of  the  vendor  to  tender  a  deed  before  the  expiration  of  the  delay  does  not 
ipsofaeto  resolve  the  sale. — A  stipulation  in  the  condition  of  sale  by  auction 
that  the  vendor  shall  be  entitled  to  proceed  to  follt  enchh'e  if  the  purchaser 
makes  default,  does  not  restrict  the  vendor*s  recourse  to  that  remedy  or  exclude 
other  actions.— .Q.  B.-.^-Liggeti  &  Trae^,  20  L.  C.  J.,  p.  313. 

1568.  If  the  purchaser  do  not  pay  the  price  at  which  the  thing 
was  adjuged  to  him,  in  conformity  with  the  conditions  of  sale,  the 
seller  may,  after  having  given  reasonable  and  customary  notice  there- 
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of,  again  expose  the  thing  to  sale  by  auction,  and  if  at  the  resale  the 
price  obtained  for  the  thing  be  less  than  that  for  which  it  was 
adjudged  to  the  first  purchaser,  the  seller  may  recover  from  him  the 
difference  and  all  the  expenses  of  the  resale.  But  if  at  the  resale  a 
greater  price  be  obtained  for  the  thing,  the  first  purchaser  is  not 
entitled  to  the  benefit  thereof,  beyond  the  expenses  of  the  resale  and 
he  is  not  allowed  to  bid  at  such  resale. — Chitty,  On  Contra/^.  {Edit. 
Am.  1865),  p.  430,  note  2  and  note  4  for  cases  cited  ;  Kent's  Com. 
(5th  Edit.),  p.  504  ;  Ruston  vs  Perry,  n.  2155,  24  juillet  1848,  Mont- 
real ;  C.  L.,  2589,  2590  ;  Anc.  Den.,  vo.  FoUe  Enchhre,  n.  3  ;  1  Par- 
dessus,  Dr.  Com.,  n.  131,  p.  258  ;  Pothier,  Proc.  civ.,  p.  254.  [II.  65.] 
DECISION  : — Where  a  purchaser  at  an  auction  refuses  to  pay  in  compliance 
with  the  oonditions  of  sale,  the  goods,  after  notice  to  him,  may  be  resold  and  an 
action  will  lie  against  him  for  the  difference  between  the  price  of  the  first  and 
second  sale  together  with  all  the  costs  and  charges  thereby  incurred. — ^Tabohb- 
RBAU,  J Maxham  v»  Stafford,  5  L.  C.  J.,  p.  105. 


CHAPTER  NINTH. 

OF  THE   SALE   OF    REGISTERED   VESSELS. 

i569«  Special  provisions  concerning  the  sale  of  registered  ships 
or  vessels  are  contained  in  the  fourth  book  of  this  code  in  the  title 
Of  Merchant  Shipping.  [11.  65,  III.  383.] 

DECISION  : — An  auctioneer  who  sells  a  ship  without  naming  his  principal, 
cannot  maintain  an  action  for  the  sum  offered  by  the  last  bidder,  without  a  ten- 
der of  a  valid  bill  of  sale K.  ^^--Bums  vs  Hart,  2  R.  de  L.,  p.  77. 

CHAPTER  TENTH. 

OF  THE   SALE   OF   DEBTS   AND  OTHER   INCORPOREAL  THINGS. 


SECTION    I. — OF  THE    SALE    OF   DEBTS    AND    RIGHTS    OF    ACTION. 

1570*  [The  sale  of  debts  and  rights  of  action  against  third 
persons,  is  perfected  between  the  seller  and  buyer  by  the  completion 
of  the  title,  if  authentic,  or  the  delivery  of  it,  if  under  private  signa- 
ture.]—Pothier,  Vente,  316,  554;  Paris  108 ;  C.  C.  1494;  C.N.,  1689. 

n.  67.] 


45 


Digitized  by 


Google 


706       Sale  of  debts  and  other  incorporeal  thinge. — Art.  1571, 

Amendment :  See  the  Act  intituled  "  An  Act  respecting  voluntary 
"  sales,  transfers  and  assignments  of  rentes  constitvAes  representing 
''  seigniorial  dues,  created  in  virtue  of  seigniorial  cadastres  and  the 
''  signification  of  the  said  sales,  transfers  and  assignments." — Q.  38 
Vict,  cap.  26. 

DECISION  : — ^I'he  assignment  of  a  debt  accepted  by  the  notary  in  the  name 
of  the  assignee  is  sufficiently  ratified  and  perfected  by  the  signification  which  is 
made  in  the  name  of  such  assignee  and  takes  effect  from  the  day  of  such  notifi- 
cation.—Q.  'R.^Perrauli  &  Oniario  Bank,  14  L.  C.  R.,  p.  5. 

3^157i«  The  buyer  has  no  possession  available  against  third 
persons  until  signification  of  the  act  of  sale  has  been  made,  and  a 
copy  of  it  delivered  to  the  debtor.  He  may,  however,  be  put  in 
possession  by  the  acceptance  of  the  transfer  by  the  debtor,  subject  to 
the  special  provisions  contained  in  article  2127. — Paris  108 ;  Pothier, 
OU.  502 ;  Vente,  554 ;  Lacombe,  vo.  Transport,  n.  17  ;  3  Maleville,  p. 
366  ;  C.  N.,  1690.  [II.  67.] 

AmcTidments  :  3.  Whenever,  in  the  case  of  a  sale  of  a  debt  or  a 
right  of  action  against  a  third  person,  the  debtor  has  left  or  has  never 
had  his  domicile  in  this  province,  the  signification  of  the  sale  required 
by  article  1571  of  the  civil  code,  may  be  affected,  by  publishing,  in 
the  form  given  in  the  schedule  of  this  act,  or  in  any  form  equivalent 
thereto,  a  notice  of  the  said  sale,  twice  in  the  French  language,  in  a 
newspaper  published  in  the  French  language,  and  twice  in  the  Finglish 
language,  in  a  newspaper  published  in  the  English  language,  in  the 
district  in  which  the  debt  was  contracted  or  in  which  the  action  has 
been  instituted  ;  and  in  default  of  either  of  such  newspapers  in  such 
district,  then  in  a  similar  newspaper  of  the  nearest  locality. 

The  delivery  of  a  copy  of  the  act  of  sale,  required  by  the  said 
article  1571  may  be  effected,  in  either  of  the  cases  mentioned  in  this 
section,  by  leaving  such  copy  for  the  debtor  in  the  hands  of  the  pro- 
thonotary  of  the  district  in  which  the  signification  was  published. 

4.  Whenever  in  either  of  the  cases  mentioned  in  the  preceding 
section,  an  action  has  been  brought  against  the  debtor,  the  service  of 
the  action,  in  the  manner  prescribed  by  article  68  of  the  code  of  civil 
procedure,  shall  be  a  sufficient  signification  of  the  act  of  sale,  if  in  the 
order  published  in  virtue  of  the  said  article,  the  sale  is  mentioned 
and  described  ;  and  the  filing  of  a  copy  of  the  act  of  sale  together 
with  the  return  of  the  action,  shall  be  a  sufficient  delivery  thereof  to 
the  debtor. 

5.  Whenever  a  whole  class  of  rents  or  debts  collectively  is  sold. 
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whether  such  sale  has  been  made  before  or  after  the  coining  into 
force  of  this  fiwjt,  the  signification  of  sale  required  by  article  1571  of 
the  civil  code  may  be  effected  by  causing  the  act  of  sale  to  be  published 
in  the  manner  prescribed  by  section  three  of  this  act,  and  the  delivery 
of  a  copy  required  by  the  said  article  may  be  effected  by  depositing  a 
copy  of  the  deed  of  sale  in  the  office  of  the  prothonotary  of  the 
district  in  which  the  succession  opened,  or  in  which  the  lands  are 
situated  in  respect  of  which  the  debts  are  due,  or  of  the  district  in 
which  is  or  was  the  chief  plfiice  of  business  of  the  original  creditor. 
And  such  publication  and  deposit,  once  made,  shall  be  a  sufficient 
signification  fiuid  delivery  with  respect  to  each  debtor  individually. — 
Q.  35  Vict.,  cap  6,  ss.  3,  4,  5. 

The  Insolvent  Act  of  1875,  sec.  69  (since  repealed)  affected  this 
article  in  so  far  as  sales  of  book  debts  by  official  fiwsignees  were 
concerned : 

See  also  amendment  noted  at  C.  C.  1570, 

DECISIONS : — 1  •  Le  d^lai  accord6  par  le  o^dant  &  son  d^biteur  par  un  aoie 
subsequent  &  Facte  constitutif  de  la  cr6ance,  mais  ant6rieur  au  transport,  pent 
dtre  plaid6  par  exception  &  une  action  par  le  cessionnaire. — K.  B. — LangloU  vs 
Verretj  2  R.  de  L.,  p.  177. 

2.  An  assignee  can  bring  his  action  without  notifying  his  deed  of  assignment 
to  the  debtor  and  the  service  of  process  in  such  case  is  equivalent  to  notification. 
— C.  R— ifarWii  vs  Coti,  1  L.  C.  R.,  p.  239. 

3.  A  bailiff's  certificate  cannot  be  taken  as  authentic  to  establish  the 
signification  of  an  assignment  before  notaries. — C.  R. — SU  John  vs  DelUle,  2  L.  C. 
R.,  p.  15a 

4.  An  assignee  may  bring  suit  without  having  previously  notified  his  deed 
of  assignment  to  the  debtor — ^C.  R. — Quinn  vs  Atchison f  4  L.  C.  R.,  p.  378. 

5.  In  the  case  of  the  institution  of  an  action  by  an  assignee  for  the  recovery 
of  an  amount  assigned  him,  without  previous  notification  of  the  assignment,  no 
costs  will  be  given  to  him  and  he  will  be  condemned  to  pay  costs  to  the  Defendant, 
if  the  latter  have  tendered  the  amount  due  and  p>iid  the  same  into  Court — 
DmrAL  &  Mbrbdith,  JJ Parivs  DirouselUt  6  L.  C.  R.,  p.  411. 

6.  No  lods  are  due  on  the  resiliation  of  a  deed  of  donation  which  had  not 
its  perfect  execution.  The  want  of  service  (signification)  of  an  assignment  can- 
not deprive  the  assignee  of  his  right  to  fyle  an  opposition  afin  de  eonserver  to  re- 
cover the  debt  assigned — Q.  B. — Lamothe  S  Fontaine^  7  L.  C.  R.,  p.  49. 

7.  A  purchaser  who  had  obtained  a  judgment  against  his  vendor  reducing 
the  amount  of  the  price  of  sale  by  reason  of  a  difaut  de  eontenanee,  may  bring  an 
action  en  declaration  de  jugemeni  commun  against  the  assignee  of  the  balance  of 
the  price  of  sale  who  has  given  notification  of  his  assignment — Q.  B,—Byan  S 
/<«er,7L.C.R.,p.385. 

8.  An  assignment  made  by  a  debtor  to  trustees  for  the  benefit  of  his  credi- 
tors, subsequently  resiliated  by  reason  of  the  payment  of  his  debts,  is  entitled  to 
be  replaced  in  full  possession  of  the  remainder  of  the  affects  assigned,  as  well 
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those  that  remam  as  the  moneys,  proceeds  of  tho^e  sold,  and  he  is  entitled  to 
recover  such  effects,  even  in  the  hands  of  third  parties,  without  notification  of  the 
judgment  awarding  him  the  effects,  saving  the  question  of  costs  upon  the  reco- 
very  Q.  B.—Hagan  <fc   Wright^  1 1  L.  C.  R,  p.  92. 

9.  In  an  action  by  a  vendor  for  the  balance  of  the  price  of  a  farm  sold  by 
him  to  the  defendant,  the  defendant  pleaded  certain  payments  made  before 
action  brought  to  assignees  of  the  plaintiff  under  assignments  not  signified.  The 
plaintiff  replied  praying  acie  of  his  readiness  to  deduct  the  sums  so  paid  and  to 
give  security  against  any  demand  for  the  balance  claimed.  It  was  held  that,  not- 
withstanding the  facts  above  mentioned  and  the  defendant's  admission  that  the 
assignees  had  absconded  from  the  Province  previous  to  the  institution  of  the 
action,  the  exception  must  be  maintained  and  the  action  dismissed. — ^Monk,  J. — 
Orr  V8  Hubert f  12  L.  C.  R.,  p.  401. 

10.  In  an  hyt  othecary  action  brought  by  a  plaintiff,  cesaionnaire  of  a  debt 
the  signification  of  the  action  on  the  defendant.  Hers  d^tenieur,  cannot  be  held 
as  a  signification  of  the  transfer  to  the  principal  debtor.  By  the  jurisprudence  of 
Lower  Canada  the  cessionnaire  of  a  debt  may  maintain  an  action  against  the 
debtor  without  a  previous  signification  to  him  of  the  acte  of  transfer. — Q.  B. — 
Jylwin  d:  Judah,  14  L.  C.  R.,  p.  421. 

1 1 .  ^acceptation  du  transport  ne  rend  pas  le  d^biteur  non  recevable  &  oppo- 
ser  au  cessionnaire  les  exceptions  qu'il  auiait  pu  opposer  au  creancier  c6dant — 
Smith,  J. — Masson  vs  Corbeille,  2  L.  C.  J.,  p.  140. 

1 2.  Une  action  port6e  par  le  cessionnaire  d'une  creance  sans  signification 
du  transport  ou  sans  acceptation  par  le  d^biteur,  sera  renvoy^e  avec  d6pens  sur 
une  defense  en  droit. — ^Tascherbau,  J — Mignot  vs  Reeds,  9  L.  C.  J.,  p.  27. 

13.  While  an  action  upon  a  transfer  not  signified  may  be  maintained  against 
the  original  debtor,  an  hypothecary  action  against  a  tiers  d4lenteur  upon  such 
transfer,  cannot  be  maintained  without  previous  signification  of  the  transfer  upon 
the  debtor.  Partial  payments  by  a  debtor,  on  account  of  a  debt  transferred,  or 
papers  sous  seing  privS,  showing  that  the  debtor  had  a  knowledge  of  the  transfer, 
are  equivalent  to  a  transfer  only  as  between  the  cessionnaire  and  the  debtor,  and 
not  as  between  the  cessionnaire  and  a  third  party. — ^Q.  B. — Aylwin  S  Judah,  9 
L.  C.  J.,  p.  179. 

14.  In  a  joint  demand  by  two  creditors  under  s.  3,  §  2  of  the  Insolvent  Act 
of  1864,  against  a  debtor  to  make  an  assignment  under  the  Act,  the  claims  of  one 
of  the  two  creditors  being  based  upon  a  transfer  made  to  him  by  a  third  party, 
which  was  only  signified  upon  the  debtor  several  days  after  the  demand  of  an 
assignment,  cannot  avail  in  support  of  the  demand. — ^Torrancb,  J. — Turgeon  vs 
Taillon^  13  L.  C.  J.,  p.  19. 

15.  The  article  CO.  1571,  does  not  apply  to  an  action  founded  on  a  transfer 
without  signification,  when  the  only  plea  is  that  the  defendant  is  not  proprietor. 
— Torrance,  J. — Gibeau  vs  Dupuis,  18  L.  C.  J.,  p.  101. 

16.  Un  tran8(»ort  n'est  parfait  et  le  cessionnaire  n*est  saisi  de  la  creance 
transport^e  et  ne  peut  poursuivre  en  justice  le  recouvrement  de  telle  cr6ance, 
que  lorsque  le  transport  a  ete  dilment  signifi6  en  en  laissant  copie  au  d^biteur, 
ou  que  ce  dernier  Ta  accepte — Q.  B. — Charlebois  <fc  Forsyth,  1  R.  L.,  p.  606. 

17.  Un  transport  n*est  pas  nul  par  le  fait  que  le  cessionnaire  ne  Ta  pas 
accepts  personnellement,  ni  par  un  procureur  spScialement  autorise  k  cette  fin  ] 
et  Tacceptation  du  notaire  pour  le  cessionnaire  est  valable,  pourvu  que  ce  dernier 
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raiifie  telle  acceptation  par  des  actes  subs^quents ',  renregistrementdu  transport, 
k  la  requisition  du  cessionnaire,  est  une  ratification  suffisante  de  Tacceptation 
£ute  par  le  notaire. — Le  transport  d'une  cr^anoe  enregistr^e  est  parfait  par  I'ac- 
ceptation  du  debiteur  et  Tenregistrement  subsequent  ^  Pacceptation ;  et  il  n'est 
pas  neoessaire)  lorsqu'il  y  a  acceptation  du  debiteur,  de  lui  foumir  un  double  du 
certificat  de  Tenregbtrement — C.  R — OrSbasxa  vs  Oripeavj  1  R.  L.,  p.  667. 

18.  Le  debiteur  qui  a  accepte  la  signification  d'un  transport  n'est  plus  rece- 
vable  k  plaider  erreur  quant  au  montant  dt  par  lui  au  cedant._C.  R. — Macdonald 
vs  Qoyeite,  2  R.  L.,  p.  185. 

19.  Senecal,  to  whose  insolvent  estate  Sauvageau  was  assignee  on  the  10th 
August  1866,  transferred  to  Gauthier  certain  sums  of  money  owing  to  him  a 
year  before  he  become  insolvent  and  made  an  assignment,  and  the  transfers 
above  mentioned  were  only  served  on  the  debtors  a  few  days  prior  thereto.  On 
action  by  Gauthier  against  debtors,  Sauvageau  intervened,  and  Gauthier^s  action 
was  dismissed  in  the  court  below  (Arthabaska).  Judgment  reversed  by  the 
Court  of  Queen^s  Bench,  which  held  that  the  creditors  of  the  vendor  are  not,  in 
the  absence  of  fraud  or  simulation,  iieraj  in  the  sense  of  the  art.  1571  C.  C;  that 
the  notification  of  the  transfer  under  the  circumstances  was  vaUd,  and  would 
have  been  valid  even  had  the  transfers  been  served  "  aprha  la  failUte  no  loir e- 
meni  cannue  et  dAilarSe^^Q,.  B, — Oauihier  d:  Sauvageau^  1  R.  C,  p.  248. 

20.  II  est  neceseaite  de  signifier  au  debiteur  copie  de  I'acte  de  signification 
en  mdme  temps  que  la  copie  de  Paote  de  transport — Torrance  J. — McLennan  vs 
MartWy  3  R.  L.,  p.  31. 

21.  Une  quittance  sous  seing  prive  donne  par  un  cedant  k  son  debiteur,  est 
une  exception  valable  et  une  reponse  sufiisante  k  Taction  d'un  oeasionnaire  qui 
n'a  pas  signifie  son  transport,  s*il  n'y  a  pas  eu  fraude.— .Q.  B. — In  re  Leducj  M.  C. 
R.,  p.  96. 

22.  It  is  the  duty  of  the  creditor  to  effect  a  signification  of  the  transfer. — 
Q.  B.— Dorion  <Cr  Doutre,  3  L.  C.  L.  J.,  p.  119. 

23.  Le  cessionnaire  d'une  creance,  par  transport  non  signifie  au  debiteur, 
peut  poursuivre  ce  dernier,  et  la  signification  de  Taction  equivaut  a  la  significa- 
tion du  transport.~-SiooTTE,  J. — Lamoureux  vs  Eenaud,  3  R.  L.,  p.  39. 

24.  II  n'y  a  pas  lieu  a  Taction  hypothecs  ire,  sur  un  transport  qui  n'a  pas  ete 
signifie  au  debiteur  originaire. — C.  R. —  Pacaud  vs  Provenchevy  3  R.  L.,  p.  454. 

25.  Qu'un  cessionnaire  n'a  pas  droit  d'action  tant  que  le  transport  n'a  pas 
ete  signifie  et  qu'il  n'en  a  pas  ete  deiivie  copie  au  debiteur,  k  moins  que  le  ces- 
sionnaire ne  justifie  de  Tacceptation  du  transport,  acceptation  qui  equivaut  &  signi- 
fication.—Q.  B Charlebois  &  Forsyihj  14  L.  C.  J.,p.  135. 

26.  Le  transport  d'une  creance  hypothecaire  donne  au  cessionnaire  la  pos. 
session  utile  de  la  dette,  par  Tenregistrementdu  transport  avec  signification  d'une 
copie  enregistree  au  tierd  detenteur. — ^Q.  B. — Pacaud  d:  BeaucMne^M  L.  C.  J., 
p.  70. 

27.  A  memorandum  sous  seing  priv4y  by  which  a  printing  corporation,  au- 
thorized W.  (its  president)  to  collect  a  debt  due  to  the  corporation,  the  memo- 
randum stating  that  such  account  had  been  transferred  to  him  for  value  received, 
could  not  be  considered  a  transfer  to  a  banking  corporation  of  which  W.  was  also 
president,  though  the  course  of  dealing  indicated  that  such  was  the  intention  of 
the  parties.  Even  if  such  memorandum  could  be  considered  a  transfer  to  the 
banking  corporation,  the  latter,  not  having  used  diligence  to  collect  the  debt, 
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and  there  having  been  no  signification  upon  the  debtor,  had  no  claun  against  a 
subsequent  transferee  buying  in  ignorance  of  such  alleged  previous  transfer,  hj 
notarial  deed  duly  signified,  and  acted  upon  by  the  debtor  by  payment  of  the 
debt  to  such  subsequent  transferee. — Q.  B. — B<mk  of  Montreal  S  Whiiej  17  L.  C. 
J.,  p.  335. 

28.  Le  requ^rant  en  nullit6  de  d6cret,oes8ionnaire  d'un  cr^ancier,  doit  avant 
de  faire  sa  requite,  faire  signifier  son  transport  au  d6fendeur  ou  le  lui  faire  accep- 
ter, pour  cr6er  un  lien  de  droit  entre  lui  et  le  d6fendeur  ]  mais  il  n'est  pas  n^oes- 
saire  que  ce  transport  soit  signifi^  aux  adjudicataires. — Routhibb,  J. — L^ine  vs 
Barretttj  5  R.  L.,  p.  703. 

29.  The  article  C.  C.  1571  does  not  apply  to  an  action  founded  on  a  transfer 
without  signification,  where  the  only  plea  is  that  the  defendant  is  not  proprietor 
(C.  C.  P.  144.)— ToRRANOB,  J Qiheau  vs  Dupuis,  18  L.  C.  J.,  p.  101. 

30.  Dans  une  action  personnelle  par  un  oessionnaire,  sur  son  transport,  il 
ne  lui  est  pas  n6cessaire  d'all^guer  qu'il  a  signifi^  au  d^fendeur  un  double  de 
Penregistrement  requis  par  Tarticle  2127  du  Code  Civil^  et  Pall^gation  de  la  signi- 
fication requise  par  Particle  1571  C.  C,  lui  est  suffisante. — ^Tasohbrbau,  J. — Du- 
mont  V8  Lqforge,  1  Q.  L.  R.,  p.  159. 

31.  Non-signification  of  transfer  of  the  claim  sued  on  must  be  pleaded  ;  and 
therefore  where  the  defendant  allowed  judgment  to  be  obtained  ex  parte  it  was 
held  that  he  could  not  raise  the  question  of  non-signification  in  appeal — Q.  B. — 
Stanley  &  Honlon,  21  L.  C.  J.,  p.  75. 

32.  Le  cr6ancier  n'a  pas  droit  d'action  contre  son  d6biteu»  pour  une  cr§ance 
qui  se  trouve  transport^e  par  un  jugement  sur  tierssaisie.-*Q.  B.—T^Mberge  S 
Foumierj  8  R.  L.,  p.  390. 

33.  The  plaintiff  brought  action  for  a  debt  due  to  a  firm  of  Tate  &  Co.,  of 
which  he  had  been  a  partner.  By  the  de^  of  dissolution  it  was  agreed  that  the 
business  of  the  firm  should  be  carried  on  by  plaintiff  and  Charles  Tate,  to  whom 
the  retiring  partner,  Grant,  transferred  his  rights.  Charles  Tate  died  and  his 
rights  were  represented  by  the  plaintiff. — Heldj  that  it  was  not  necessary  that  the 
deed  of  dissolution  by  which  Grant  transferred  his  rights  to  the  other  partners^ 
should  be  signified  to  defendants  before  suit,  such  deed  of  dissolution  of  partner- 
ship and  transfer  not  falling  within  the  category  of  transfers  or  sales  of  debts  or 
rights  of  action,  which  must  be  signified  before  action  brought  against  third 
parties. — Tasohbrbau,  J. — Tate  vs  Torrance,  1  L.  N.,  p.  52,  22  L.  C.  J.,  p.  48. 

34.  A  eSdani,  although  his  transfer  has  not  been^served  'on  the  debtor,  has 
no  action,  the  oessionnaire  only  having  the  right  to  sue  and  recover  the  amount 
of  the  transfer.— C.  K^Berthelet  vs  ThSorety  I  L.  N.,  p.  387. 

35.  Although  an  heir  has  sold  all  his  rights  in  the  succession  of  his  fiather 
to  a  third  party,  and  has  caused  the  deed  of  sale  to  be  duly  registered,  but  the 
transfer  has  not  been  signified,  he  must  sue  afterwards  in  his  own  name  in  the 
interest  of  the  third  party  who  has  acquired  such  rights,  such  third  party  having 
no  action  in  his  own  name. — Sioottb,  J. — Sauvi  vs  SauvS,  1  L.  N.,  p.  387. 

36.  But  it  was  held  in  the  Court  of  Review  that  a  dee  1  of  sale  or  cession  of 
droit  de  succession  duly  enregistered,  does  not  require  signification,  an  <tcie  sous 
seing  privi  subsequently  passed  between  the  parties,  purporting  to  annul  and  set 
aside  the  deed  of  cession,  but  which  acts  sous  seing  privi  has  been  neither  regis- 
tered nor  signified,  does  not  give  the  cSdant  a  right  of  action. — ^C.  R. — 8auv4  vs 
Sauvif  1  L.  N.,  p.  546. 
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37.  Qu'un  transport  d'une  or6anoe  hypoth6oaire  qui  a  6t6  enr^gistr^  est 
valablement  signifiS  par  Taotion  du  cessionnaire. — C.  R — No  name,  10  R.  L.,  p.  200. 

38.  Que  Pa^judioataire  de  cr^ances  k  lui  vendues  par  un  syndio  k  une  fail- 
lite,  devra  pour  obtenir  jugement  en  vertu  de  cette  vente,  produire  Pautorisation 
des  cr^anoiers  au  syndio  offioiel  de  faire  ce  transport  de  cr§ance,  et  que  la  decla- 
ration dans  Taote  de  vente  ou  transport  faite  par  le  syndic  lui*m^me  qu'il  est 
autosis^  n*est  pas  suffisante.— Q.  B — Tourville  vs  Patrick,  11  R.  L ,  pp.  442  &  534. 

39.  When  a  person  contracted  with  a  number  of  farmers  to  build  a  cheese 
factory,  on  condition  that  they  should  give  him  all  their  milk  to  be  made  into 
cheese,  for  a  period  of  twenty  years  and  he  subsequently  sold  his  business  to  a 
third  party,  transfering  to  him  his  privileges,  whereupon  the  farmers  ceased  to 
bring  the  transferee  their  milk,  it  was  held  that,  although  there  was  no  significa- 
tion and  acceptance  of  the  transfer,  yet  the  farmers  were  bound  by  it. — Angers, 
J. — Bemaichez  vs  Beaunumty  13  R.  L.,  p.  281. 

40.  Que  I'acceptation  faite  par  le  d^biteur  d*un  transport  d'une  cr^anoe  par 
lui  due,  ne  Toblige  pas  k  payer  au  cessionnaire  plus  qu'il  ne  devait  au  cMant,  <*t 
que  Facceptation  n'6quivaut  qu'&  une  signification  de  transport.— Mathibu,  J. — 
Dorion  vs  Ouimet,  13  R.  L.,  p.  381. 

41.  Que  dans  le  cas  d'une  convention  par  laquelle  im  certain  nombre  de 
personnes  s'engagent,  pour  une  p^riode  de  vingt  ann^es  &  ne  pas  envoyer  le  lait 
de  leurs  vaches  k  d'autre  fromagerie  que  celle  de  la  personne  envers  qui  elles 
s*obligent  (cette  demidre  s'engageant  de  son  c6t6  k  manufacturer  en  fromage, 
moyennant  20  p.  c.  et  sous  responeabilit^  pour  le  fromage  qu'elle  g&terait,  tout  le 
lait  que  les  personnes  lui  enverraient),  ne  constitue  pas  une  sociM  entre  les 
parties,  mais  un  simple  contrat  de  louage  qui  ne  cr6e  que  des  obligations  per- 
sonnelles,  et  que  dans  ce  cas,  le  propri^taire  de  telle  fromagerie  qu'il  a  o§d^,  y 
inclus  tous  les  droits  que  lui  conf(§rait  le  dit  acte,  n'a  pu  cr6er  aucun  lien  de  droit 
entre  le  cessionnaire  et  les  autres  parties  k  la  convention,  et  qu41  n'y  a  pas  lieu 
pour  le  cessionnaire  k  aucune  action  contre  les  dites  parties  pour  FinexScution 
des  obligations  qu'elles  ont  contract6es  par  le  dit  acte. — Q  B—Beauhien  S 
Bemaichez,  14  R.  L.,  p.  193. 

42.  Des  cr^ances  non  ^chues,  notamment  des  loyers,  sontsusceptibles  d'etre 
donn^es  en  nantissement  et  que  la  cession  d'uiie  cr^ance  non  encore  6chue  con- 
fdre  un  privildge  que  le  cessionnaire  pourra  invoquer,  lors  de  P^ch^ance,  k  Ten- 
con  tre  de  tout  cr6ancier  arrdtant  subsequent— Mathibu,  J — DeBelle/euille  vs 
Ross,  29  L.  C.  J.,  p.  145,  M.  L.  R.,  1  S.  C,  p.  212. 

43.  A  non-negotiable  note,  endoraed  by  payer  in  full  and  transferred  to  a 
third  party,  may  be  collected  by  the  latter  in  his  own  name  from  the  maker,  if 
sigoification  of  the  transfer  be  duly  made  upon  him  and  such  signification  of 
transfer  need  not  be  in  authentic  form,  but  may  be  sous  seing  privi, — C.  R. — 
MeCorkill  vs  Barrabi,  M.  L.  R.,  1  S.  C,  p.  319. 

44.  That  service  of  an  action  by  the  transferer  of  a  debt,  setting  up  the 
transfer,  is  equivalent  to  signification  of  the  transfer. — Dohbrtt,  J. — Nicholson  vs 
Prowse,  M.  L.  R.,  3  S.  C,  p.  189. 

45.  That  an  attorney  to  whom  distraction  of  costs  has  been  awarded,  is  the 
personal  creditor  for  such  costs,  and  if  his  client  pays  them  and  obtains  a  tians- 
fer,  the  transfer  must  be  served  upon  the  debtor  before  an  action  can  be  brought 
therefor. — Davidson,  J. — Bury  vs  Corriveau  Silk  Mills  Co,,  M.  L.  R.,  3  S.  C, 
p.  218. 
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1573*  If  before  the  signification  of  the  act  by  one  of  the  par- 
ties to  the  debtor  he  have  paid  to  the  seller,  he  is  discharged. — Pothier, 
Vente,  555  ;  2  Troplong,  Vente,  901  ;  C.  N.,  1691.     [II.  67.] 

Amendments  : — See  amendments  noted  at  C.  C.  1570  and  1571. 

DECISION  : — One  DulaC;  being  indebted  to  the  Appellant,  procured  for  him 
from  one  Fortier  an  obligation  in  terms  as  if  Fortier  were  personally  the  debtor 
of  the  Appellant.  Dulac  paid  the  Appellant  and  received  from  him  the  obligation 
and  then  Dulac  transferred  it  to  the  Respondent — Heldy  that  Respondent  had  no 
action  against  Appellant  for  the  amount  of  the  transfer,  even  if  he  obtained  it  for 
value,  his  action,  if  any  he  had,  being  against  Fortier  or  Dulac. — Q.  B. — Roy  & 
Lepage,  11  Q.  L.  R.,  p.  204. 

1578*  The  two  last  preceding  articles  do  not  apply  to  bills, 
notes  or  bank  checks  payable  to  order  or  to  bearer,  no  signification 
of  the  transfer  of  them  being  necessary  ;  nor  to  debentures  for  the 
payment  of  money  ,  nor  to  transfers  of  shaxes  in  the  capital  stock  of 
incorporated  companies,  which  are  regulated  by  the  respective  acts  of 
incorporation  or  the  by-laws  of  such  companies. 

Notes  for  the  delivery  of  grain  or  other  things,  or  for  the  pay- 
ment of  money,  and  payable  to  order  or  to  bearer,  may  be  transferred 
by  endorsement  or  delivery,  without  notice,  whether  they  are  payable 
absolutely  or  subject  to  a  condition.     [II.  67.] 

DECISIONS : — 1.  A.,  the  holder  of  a  receipt,  by  which  B.  declared  he  held  in 
trust  for  A.  two  hundred  tons  of  coal  and  would  sell  the  same  accounting  for  the 
proceeds  and  acknowledging  himself  to  be  bailee  of  said  coal  for  A.,  cannot  trans- 
fer the  said  receipt  without  endorsement. — C.  R. — Baile  vs  Whyte,  13  L.  C.  J., 
p.  130. 

2.  Sailors  advance  note*',  although  conditional  in  their  terms,  can  be  trans- 
ferred by  endorsement,  when  made  to  order,  and  by  delivery,  when  payable  to 
bearer,  but  not  being  a  bill  of  exchange  or  a  promissory  note,  it  has  not  the  pri* 
vilege  that  C.  C.  2287  gives  such  documents,  and  the  cessionnairef  even  before 

maturity,  only  acquires  the  rights  of  the  payee Casaxtlt,  J Duehaine  vs  Ma- 

guire,  8  Q.  L.  R.,  p.  295. 

3.  Que  le  cessionnaire  d'actions  dans  une  Soci6t6  de  Construction,  qui  lui 
ont  ^t^  transport^es  pour  les  retirer  lorsqu'elies  deviendraient  dues  et  payables, 
aiin  de  garder  sur  ce  montant  certaines  sommes  de  deniers  par  lui  pr^t^es  au  ce- 
dant,  avec  convention  de  remettre  au  dit  c^dant  la  balance,  lo»quUl  serait  pay6 
de  son  dil,  devient  le  cr6ancier  et  propri6taire  de  ces  parts,  nonobstant  tout  ce 
qu'il  (le  cessionnaire)  pourrait  devoir  au  cedant  pour  d'autres  raisons. — ^Q.  B. — 
Oauthier  <k  Eoy,  10  R.  L.,  p.  443. 

1574*  The  sale  of  a  debt  or  other  right  includes  its  accessories 
such  as  securities,  privileges  and  hypothecs. — C.  C.  1024, 1499  ;  C.  N., 
1692,  1615.     [II.  67.] 

DECISIONS  : — 1-  The  assignee  of  a  debt  has  the  right  to  intervene  on  the 
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seiiure  of  an  immoyeable  property  of  the  debtor  made  in  the  name  of  the  assign- 
or before  notification  of  the  assignment  for  the  benefit  of  the  assignee  and  also 
to  be  declared  proprietor  of  the  debt  and  dominus  litiSf  in  the  proceedings. — ^The 
assignor  has  no  right  to  contest  such  a  demand  nor  to  claim  to  be  first  reimbursed 
the  costs  by  him  incurred  as  well  in  the  suit  as  upon  the  seizure. — In  the  case 
submitted,  the  deed  between  the  Appellant  and  the  Respondent  is  ap  assignment 
which  has  made  the  Appellant  proprietor  of  the  debt. — Q.  B. — Berihelot  S  Onyj 
8  L.  0.  R,  p.  306. 

2.  Ilie  assignee  has  the  right  of  using  the  name  of  his  assignor  and  to  bring 
suit  in  the  name  of  such  assignor*— JStuabt,  J. — Oremazie  vs  Cauchon,  16  L.  C.  R., 
p.  482. 

3.  That  a  promissory  note  given  in  payment  of  the  price  of  an  immoveable 
and  secured  by  hypothec  on  such  immoveable,  may  be  transferred  without 
signification  and  such  transfer  will  include  the  hypothec  as  an  accessory  of  the 
debt. — That  the  transferee  of  such  note,  after  fruitless  discussion  of  the  maker 
and  endorsers,  may  take  an  hypothecary  action  against  the  holder  of  the 
property— Q.  'B^-^Quebic  Bank  <k  Bergeron,  11  Q.  L.  R.,  p.  368,  14  R.  L.,  p.  170. 
— C.R.— 11  Q.L.R.,p.88. 

1575*  Arrears  of  interest    accrued  before  the  sale  are  not 
included  in  it  as  an  accessory  of  the  debt — Ancien  Den.,  vo.,  Acceasoi- 
res,  n.  4 ;  Quyot  E6p.,  vo.  Acoesaoirea,  p.  108 ;  Conlrd  Troplong,  Venle, 
n.  915  ;  6  Duranton,  n.  507  ;  Duvergier,  n.  221 ;  6  Marcad^,  p.  634 
[II.  67.] 

1576.  The  seller  of  a  debt  or  other  right  is  bound  by  law  to 
the  warranty  that  it  exists  and  is  due  to  him,  although  the  sale  be 
without  warranty.  Subject  nevertheless  to  the  exception  declared  in 
article  1610.— /L.  6,  De evict;  Pothier,  Vente,  559;  Tropl.,  Vente,931' 
5-6 ;  Loyseau,  Oarantie  des  rentes,  c.  3,  n.  11  infin^  ;  1  Bourjon,  467, 
nn.  19,  20  ;  C.  N.,  1693.    [IL  69.] 

DECISION  : — ^La  garantie  de  faits  et  promesses  stipul6e  dans  un  transport, 
entralne  la  garantie  de  Pezistence  de  la  dette  prescrite  d^  avant  la  date  du 
transport. — Court  of  Appbals. — Donegani  A  ChoquetU,  2  R.  de  L.,  p.  301. 

1577.  When  the  seller  by  a  simple  clause  of  warranty  obliges 
himself  for  the  solvency  of  the  debtor,  the  warranty  applies  only  to 
his  solvency  at  the  time  of  sale,  and  is  limited  in  amount  to  the  price 
paid  by  the  buyer.— jf  L.  74  De  evict ;  Loyseau,  loc.  cit,  c  7,  nn.  7,  8  ; 
Pothier,  Vente,  570  ;  1  Bourjon,  p.  467,  nn.  21  et  seq ;  Lamoignon, 
tit.  22,  art.  10  et  seq  ;  2  Tropl.,  Venle,  938  et  seq.,  948;  C.  N.,  1694, 
1695.  [II.  69. 

DECISIONS  : — 1.  That  under  the  clause  d  garantir,  foumir  et  faire  valoir 
in  a  deed  of  transfer  of  a  debt,  the  assignee  cannot  sue  the  assignor,  without 
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previously  diBoassing  the  debtor  and  establishing  his  insolyenoy. — ^Douoir,  J— ^ 
Homier  vs  Brosseau,  22  L.  C.  J.,  p.  135. 

2.  Que  le  ceseionnaire  d'une  or^anoe  ne  peut  poursuiyre  le  c6daot  qui  Ini  • 
transports  cette  orSance  aveo  garantie  de  foumir  et  ikire  yaloir,  sans  aToir  au 
prSalable  disoutS  les  biens  dii  d6biteur  ou  6tabli  16galement  sa  compUte  insolya- 
bilitS. — Que  rinsolvabiUtS  complete  ne  peut  6tre  prouy^e  par  tSmoins. — ^C.  R. — 
Labelle  vs  Saytr^  10  R.  L.,  p.  545. 

3.  Que  la  promesse  de  garantir,  de  foumir  et  faire  yaloir  rend  le  o6dant 
garant  de  rinsolvabilitS  prSsente  du  dSbiteur  et  de  celle  qui  peut  arriver  dans  la 
suite,  mais  le  cessionnaire  ne  peut  exercer  son  recours  contre  son  o6dantqu'apfte 
avoir  discutS  les  biens  du  dSbiteur  et  prouy6  son  insolvabilitS. — Chaoitok,  J. — 
BSdard  vs  R^millardy  28  L.  C.  J.,  p.  64. 


157^«  The  preceding  articles  of  this  chapter  apply  equally  to 
transfers  of  debts  and  rights  of  action  against  third  persona  by  con- 
tracts other  than  sales,  except  gifts  to  which  article  1576  does  not 
apply. — Lacombe,  vo.  Eviction,  n.  26 ;  Loyseau,  Benies,  c  1,  n.  14; 
Kicard,  Donations,  part.  1,  n.  954.  [II.  69.] 


SECTION   II. — OF  THE  SALE  OF  SUCCESSIONS. 

1570*  [He  who  sells  a  right  of  succession  without  specifying 
in  detail  the  property  of  which  it  consists  is  bound  by  law  to  warrant 
only  his  right  as  heir.]— C.  N.,  1696.  [n.  69.] 

1580*  If  the  seller  have  received  the  fruits  or  revenues  of  any 
property,  or  the  amount  of  any  debt,  or  sold  any  thing  making  part, 
of  the  succession,  he  is  bound  to  reimburse  the  same  to  the  buyer, 
unless  they  have  been  expressly  reserved.— jf  L.  2,  §§  1,  3,  De  hatred, 
vend;  Ood.,  L.  5,  De  hcered.  vend;  Pothier,  Vente,  nn.  530,  631,  632, 
534,  536,  537  ;  2  Troplong,  963 ;  0.  N.,  1697.  [11.  69.] 

1581*  The  buyer,  besides  his  obligations  common  to  the  con- 
tract of  sale,  is  obliged  to  reimburse  the  seller  for  all  debts  and 
expenses  of  the  succession  paid  by  him,  to  pay  him  the  debts  which 
the  succession  may  owe  him,  and  to  discharge  all  debts  and  obliga- 
tions of  the  succession  for  which  he  is  liable  ;  unless  there  is  a  stipu- 
lation to  the  contrary.—^  L.  2*  §§  16, 17, 18,  De  hcered,  vend. ;  Pothier, 
Vente,  540-1-2,  Succea.,  c.  5,  art.  2,  §  2  ;  2  Troplong,  Fenie,  976-7  ;  C. 
N.,  1698.     [II.  69.] 
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SECTION  in — OF  THE  SALE  OF  LITIGIOUS  RIGHTS. 

1583*  When  a  litigious  right  is  sold,  he  against  whom  it  is 
claimed  is  wholly  discharged  by  paying  to  the  buyer  the  price  and 
incidental  expenses  of  the  sale,  with  interest  on  the  price  from  the ' 
day  that  the  buyer  has  paid  it. — Cod.,  L.  22,  L.  23,  L.  24,  Mandati  vel 
Contrd  ;  Pothier,  Vente,  590  ;  N.  Den.,  Cession  de  d/roits  litigieux  ;  2 
Troplong,  Vente,  985  ;  C.  N.,  1699.     [II.  69.] 

DECISIONS: — I*  A  transfer  of  a  litigious  right,  made  od  condition  that  the 
assignee  shall  bear  the  costs  and  share  in  the  amount  to  be  recovered,  is  vend,  as 
being  against  law  and  public  policy,  and  the  assignee  cannot  maintain  an  action 
on  such  a  transfer. — Q.  B. — Power  <k  Phelan,  4  Q.  B.  R.,  p.  57. 

2.  Where  an  action  brought  by  a  transferee  was  dismissed  on  the  ground 
that  the  consideration  of  the  transfer  was  champertous,  the  transferor  regained 
his  rights  and  might  institute  the  action  in  his  own  name. — Loranobb,  J. — Hig- 
gins  vs  Power,  M.  L.  R.,  1  S.  C,  p.  268. 

3.  Que  le  retrait  de  la  dette  litigieuse  dont  Texistence  est  niSe  ne  pent  pas 
dtre  propose  par  des  conclusions  subsidiaires  pour  le  cas  oil  la  demande  serait 
prouv^e,  ni  par  le  d^biteur  qui  a  contests  jusqu'au  bout ;  que  le  d^fendeur,  tant 
qu'il  conteste  ne  pent  pas  user  de  ce  droit  et  que,  pourdemander  le  retrait,  il  doit 
cesser  de  d6fendre.«-CASAxrLT,  J. —  Weil  vs  Oagnon,  13  Q.  L.  R.,  p.  357. 

1588*  A  right  is  held  to  be  litigious  when  it  is  uncertain,  and 
disputed  or  disputable  by  the  debtor,  whether  an  action  for  its  reco- 
very is  fiwjtually  pending  or  is  likely  to  become  necessary. — Cod.,  L.  1, 
In  authent  de  litigiosis  ;  Pothier,  Vente,  583  ;  N.  Den.,  loc,  cit, ;  2 
Troplong,  Vente,  n.  986  ;  6  Marcad^,  p.  351  ;  Contrd,  2  Duvergier,  n. 
350,  pp.  444-5  ;  C.  N.,  1700.     [II.  71.] 

DECISIONS  : — 1*  Un  droit  ne  pent  dtre  consid6r6  comme  liti^eux  que  quand 
il  y  a  proems  mil. — Bbbthblot,  J. — Leclerc  vs  Beaudry,  10  L.  C.  J.,  p.  20. 

2.  Que  Pachat  d'une  dette  qui  a  6t^  pay6e,  mais  dont  il  n*y  a  pas  de  quit- 
tance est,  pour  Tacqu^reur,  qui  a  ^t6  inform^  du  pidement,  celui  d'une  dette  liti. 
gieuse. — Que^la  preuve  testimoniale  suffit,  mSme  pour  une  dette  excMant  $50, 
pour  en  determiner  le  caractdre  litigieux. — ^C.  R — CoU  vs  Haughty ,  7  Q.  L.  R., 
p.  142. 

3.  An  instance  held  by  the  Court  to  be  *<  droit  litigieux.*^ -^(i.  B.^^Z>an«ereatt 
ds  LStoumeuXf  M.  L.  R.,  1  Q.  B.,  p.  362. 

4.  Que  dans  I'espdce  actuelle,  le  droit  d'action  de  Pappelant  ne  d6coulant 
pas  du  pr6tendu  contrat  de  ''  champerty ''  entre  ^appelant  et  un  tiers,  son  beau- 
Mre,  il  n'y  a  pas  lieu  d'absoudre  Tintim^e  de  Tobligation  de  r6parer  le  tort  caus6 
&  Tappelant,  resultant  du  quasi-d^lit  commis  par  Pintim^e. — Q.  B. — Dussault  & 
Compagnie  du  Chemin  de  Fer  du  Nord,  12  Q.  L.  B.,  p.  50. 

1584*  The  provisions  contained  in  article  1582  do  not  apply  ; 
1.  When  the  sale  has  been  made  to  a  co-heir  or  co-proprietor  of 
the  right  sold  ; 
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2.  When  it  has  been  made  to  a  creditor  in  payment  of  what  is 
due  to  him  ; 

3.  When  it  has  been  made  to  the  possessor  of  a  property  subject 
to  the  litigious  right  ; 

4.  When  the  judgment  of  a  court  has  been  rendered  affirming 
the  right,  or  when  it  has  been  made  clear  by  evidence  and  is  ready 
for  judgment.— Cod.,  L.  22,  L.  23,  L.  24,  loc.  cit. ;  Pothier,  Fente, 
593-7  ;  Lebrun,  Success.,  liv.  4,  ch.  2,  sec.  5,  n.  68  ;  N.  Den.,  loc.  cit,,  § 
2,  n.  4  ;  2  Troplong,  Vente,  998-9, 1005  et  seq  ;  6  Marcad^,  355-6,  n.  3  ; 
2  Duvergier,  377-8  ;  C.  N.,  1701.     [II.  71.] 

DECISION  :— That  C.  C.  1584  §  4,  which  states  that  <«  the  provisions  of  C.  C- 
<<  1582,  do  not  apply  when  the  judgment  of  a  court  has  been  rendered  affirming  the 
<<  right,''  refers  to  a  judgment  upon  the  particular  demand  in  litigation  and  not  to 
a  judgment  affirming  another  right  of  a  similar  character. — Q.  B. — Brady  is 

Stewart,  M.  L.  R.,  2  Q.  B.,  p.  272 — Ck>nfirmed  by  the  Supbbmb  Court 10  L.  N., 

p.  324. 

CHAPTER  ELEVENTH. 

OF   FORCED  SALES  AND  TRANSFERS  RESEMBLING  SALE. 


SECTION  I. — OF  FORCED  SALES. 

• 

1585*  The  creditor  who  has  a  judgment  against  his  debtor  may 
take  in  execution  and  cause  to  be  sold,  in  satisfaction  of  such  judg- 
ment, the  property  moveable  or  immoveable  of  his  debtor,  except  only 
the  articles  specially  exempted  by  law ;  subject  to  the  rules  and 
formalities  provided  in  the  Code  of  Civil  Procedure. — C.  S.  L.  C,  c.85, 
S9. 1,  2,  3.  C.  C.  P.  545  et  seq.  [II.  71.] 

15S6*  In  judicial  sales  under  execution,  the  buyer,  in  case  of 
eviction,  may  recover  from  the  debtor  the  price  paid  with  interest 
and  the  incidental  expenses  of  the  title  ;  he  may  also  recover,  from 
the  creditors  who  have  received  it,  the  price  with  interest ;  saving  to 
the  latter  their  exception  of  discussion  of  the  property  of  the  debtor. 
— /  L.  74,  §  1,  De  evict ;  2  Pigeau,  254 ;  13  Duranton,  n.  686  ;  16  Ibid., 
n.  265  ;  Voet  ad  Pand.,  De  evict,  n.  5 ;  Pothier,  Procid.,  p.  254 ; 
Troplong,  VenU,  432,  522 ;  6  Marcad^,  p.  256 ;  C.  L.,  2599.  [H.  71.]  • 

DECISIONS  : — 1.  In  November,  1853,  the  Plaintiff  became  adjudieataire^  for 
£1100.0.0,  of  a  Fief  sold  at  a  Sheriff's  sale  on  a  suit  of  La  Banque  du  Peuple  va 
Donegani.    The  proceeds  of  the  sale  were  ordered  by  judgment  of  distribution  to 
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be  paid  to  the  Bank,  opposant  in  the  case.  By  a  survey  made  by  the  ctdjudieatairt 
on  the  15th  January,  1857,  it  appeared  that  the  property  described  as  containing 
400  arpents,  only  contaiDed  188  arpents.  On  the  15th  September.  1857,  the  cu^/udi- 
eataire  brought  his  action  to  recover  from  the  Baok  £583.0.0,  bring  the  propor- 
tional deduction  for  the  deficiency  {difaut  de  contenanee,)  It  was  held  that  the 
action  was  brought  within  a  reasonable  delay,  notwithstanding  Donegani's  insol- 
yency  and  that  the  Bank  had,  on  the  27th.  March,  1857,  recovered  £4053.13.0  from 
Quesnel,  eeisionnaire  of  Donegani,  as  the  balance  of  the  debt  due  by  Donegani  to 
the  Bank  and  recognized  and  accepted  the  transfer  of  392  shares  of  stock  in  the 
said  Bank  held  in  Donegani's  name,  which  shares  by  the  terms  of  the  Act  of  in- 
corporation  Donegani  cotdd  not  have  transferred  without  first  paying  all  he  owed, 
to  the  Bank— That  the  Defendant  in  the  previous  action  (Donegani)  need  not 
be  put  en  cause, — ^That  the  adjudicataire  having,  through  error  as  to  the  true  ex- 
tent of  the  property,  paid  the  full  price  of  his  abjudication  and  the  Bank  having, 
as  an  opposant  in  the  case,  received  the  same,  was  bound  to  refund  the  excess 
Q.  ^.^De^ardins  &  Banque  du  Peuple,  10  L.  C.  R.,  p.  325. 

2.  An  acyudicataire  at  sherifi^s  sale  of  real  estate  sold  under  the  provisions 
of  the  Code  of  Civil  Procedure  of  Lower  Canada,  cannot  legally  claim  to  be 
refunded,  by  way  of  collocation  on  the  proceeds  of  the  sale,  a  portion  of  the  price 
paid,  on  the  ground  that  the  property  proved  to  be  of  considerably  less  extent 
than  advertised,  in  consequence  of  an  adjoining  property  having  been  erroneously 
included  in  the  description. — Under  any  circumstances  the  knowledge  by  the 
a^udieataire^  at  the  time  he  bid,  that  the  adjoining  property  did  not  belong  to 
the  defendants,  and  was  included  in  the  description  by  error,  would  be  a  complete 
bar  to  such  claim. — Q.  B — Melangon  ve  Hamilton,  16  L.  C.  J.,  p.  57. 

3.  The  obligation  of  the  garani  formel,  is  not  extinguished  by  a  (2tfi;re<,  which 
does  not  purge  the  charge,  even  where  the  acqu^reur  becomes  adjudicaiaire 
under  thd  d6cret — ^Q.  B Soulard  S  Letoumeauy  19  L.  C.  J.,  p.  40. 

1587.  The  last  preceding  article  is  without  prejudice  to  the 
recourse  which  the  buyer  has  against  the  prosecuting  creditor,  by 
reason  of  informalities  in  the  proceedings,  or  of  the  seizure  of  pro- 
perty not  ostensibly  belonging  to  the  debtor. — [II.  71.] 

1588.  The  general  rules  concerning  the  effect  of  forced  judicial 
sales  in  the  extinction  of  hypothecs  and  of  other  rights  and  incum- 
brances, are  declared  in  the  title  Of  Privileges  and  Hypothecs,  and  in 
the  Code  of  Civil  Procedure.— C.  C  P.  710.     [II.  71.] 

1580*  In  cases  in  which  immoveable  property  is  required  for 
purposes  of  public  utility,  the  owner  may  be  forced  to  sell  it  or  be 
expropriated  by  the  authority  of  law  in  the  manner  and  according  to 
the  rules  prescribed  by  special  laws. — Pothier,  VentCj  511-2-3-4;  Ord. 
de  1303  ;  Louet  et  Brodeau,  lettre  E,  art.  1,  2  ;  C.  L.,  2604  et  seq ;  C. 
S.  L.  C.  c.  70,  s.  26  et  seq.,  ss.  42,  43,  c.  24,  s.  50.  [II.  71.] 
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1590*  In  the  case  of  sales  and  expropriations  for  purposes  of 
public  utility,  the  party  acquiring  the  property  cannot  be  evicted. 
The  hypothecs  and  other  charges  are  extinguished,  saving  to  the 
creditors  their  recourse  upon  the  price  6uid  subject  to  the  special  laws 
relating  to  the  matter. — Pothier,  Vente,  513  ;  C.  S.  L.  0.,  ibid.,  sec  43. 
[n.  73.] 


1501*  The  rules  concerning  the  formalities  and  proceedings  in 
judicial  6uid  other  forced  sales  and  expropriations  are  contained  in 
the  Code  of  Civil  Procedure  and  in  the  acts  relating  to  municipal  and 
other  incorporated  bodies  ;  such  sales  6uid  expropriations  are  subject 
to  the  rules  generally  applicable  to  the  contract  of  sale,  when  these 
are  not  inconsistent  with  special  laws  or  6uiy  article  of  this  code. — 
[II  73.] 

SECTION  II. — OF  THE  GIVING  IN  PAYMENT. 

1503*  The  giving  of  a  thing  in  payment  is  equivalent  to  a  sale 
of  it,  and  makes  the  party  giving  liable  to  the  same  warranty. 

The  giving  in  payment,  nevertheless,  is  perfected  only  by  the 
fiictual  delivery  of  the  thing.  It  is  subject  to  the  provisions  relating  to 
the  avoidance  of  contracts  and  payments  contained  in  the  title  Of 
Obligations, — C.  C.  1032  et  seq  ;  Cod.,  L.  4,  De  evict ;  Pothier,  Vente, 
600  et  seq..  604,  605  ;  1  Troplong,  VentCy  n.  7  ;  1  Duvergier,  n.  46  ; 
Championnifere  et  Kigaud,  Droits  d*Enreg.,  vo.  Dation  ;  1  Pardessus, 
Droit  Com,,  n.  203  ;  C.  L.,  2625  et  seq.     [II.  73.] 

DECISION : — Que  la  d^Iiyrance  n'est  requise  dans  la  dation  en  paiement^ 
que  pour)  mp^herqu'un  tiers  puisse  acqu6rir  la  ohose  c6d6e  au  prejudice  da 
cr^anoier  cessionnaire. — ^Que  Tobligation  naturelle  et  la  simple  obligation  morale 
suffisent  pour  faire  de  la  donation  un  contrat  on^reux  qui  nest  pas,  pour  sa  vali- 
dit6|  soumis  aux  formes  requises  pour  la  donation  entrevifs. — ^C.  R— Proutn  vt 
Provenchetf  9  Q.  L  R.,  p.  179. 


SECTION  III. — OF  ALIENATION  FOR  RENT. 

1508*  The  alienation  in  perpetuity  of  immoveable  property 
for  an  annual  rent,  is  equivalent  to  a  sale.  It  is  subject  to  the  same 
rules  as  the  contract  of  sale  in  so  far  as  they  can  be  made  to  apply. — 
Pothier,  Bail  A  rente,  ch.  1.    [IL  73.] 
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1504«  The  rent  may  be  payable  either  in  money  or  in  kind. 
Its  nature  and  the  rules  to  which  it  is  subject  are  declared  in  the 
articles  relating  to  rents  contained  in  the  second  chapter  of  the  first 
title  of  the  second  book. — Pothier,  Bail  d  Re^itey  n.  13  ;  C.  S.  L.  0.,  c. 
51,  sec.  5,     [XL  73.] 

1505*  The  obligation  to.  pay  the  rent  is  a  personal  liability  ; 
the  purchaser  is  not  discharged  from  it  by  abandonment  of  the  pro- 
perty, nor  is  he  discharged  by  reason  of  the  destruction  of  the  pro- 
perty by  a  fortuitous  event  or  by  irresistible  force. — C.  S.  L.  C,  c  51 
[n.  73.] 

DECISION  : — ^A  party  who  contracts  to  pay  a  ground  rent  for  ever  (d  p€rp4- 
iuUi)  depriyeshimselfof  the  power  of  making  a  diguerpUsement. — The  stipula- 
tion de  payer  la  rente  d  iavjours  ei  *d  perpiiuiU  is  equivalent  to  the  obligation 
de  foumir  ei/aire  oafo^_Q.  B_J7aZI  A  Dubou,  8  L.  C.  R.,  p.  361. 


TITLE  SIXTH. 


OF  EXCHANGE. 

1506«  Exchange  is  a  contract  by  which  the  parties  respectively 
give  to  each  other  one  thing  for  another. 

[It  is  effected  by  consent,  in  the  same  manner  as  sale.]— jf  L.  1,  De 
cantr.  empL  ;  L.  1,  §§  1, 2,  De  rerum  permut,  ;  Pothier,  Vente,  617, 
621 ;  0.  N.,  1702, 1703.;  [II.  73.] 

DECISION  :— La  garantie  resultant  d'un  aote  d'^change  ne  oonfdre  aucun 
droit  d'hypothdque  s'il  n'y  a  eu  une  somme  stipul6e  pour  determiner  le  montant 
de  teUe  garantie— Smith,  ^.^CkMavant  vs  Lemieux,  2  L.  C.  J.,  p.  139. 

1507«  If  one  of  the  parties,  even  after  having  received  the 
thing  given  to  him  in  exchange,  prove  that  the  other  party  was  not 
owner  of  such  thing,  he  cannot  be  compelled  to  deliver  that  which  he 
has  promised  in  coonter-exchange,  but  only  to  return  the  thing  which 
he  has  received.— jfL.  1,  §§  1,  2,  De  rerum  permutatione  ;  Pothier, 
Vente,  621 ;  C.  N.,  1704.  [H.  75.] 
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720  Of  exchange.— Art  1698-1699. 

1508*  The  party  who  is  evicted  of  the  thing  he  has  received  in 
exchange  has  the  option  of  demanding  damages  or  of  recovering  the 
thing  given  by  him. — f  loc.  cit,  §§  3,  4 ;  Pothier,  Vente,  623 ;  C.  N., 
1705.  [II.  75,] 

1599.  The  rules  contained  in  the  title  Of  Sale  apply  equally  to 
exchange,  when  not  inconsistent  with  any  article  of  this  title. — Pothier, 
Vente,  624 ;  C.  N.,  1707.  [II.  75.] 


END  OF  VOL.   ONE. 
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APPENDIX. 


5770.  Article  2  shall  read  as  follows  : 

"  2»  The  acts  of  the  Legislature  are  deemed  to  be  promulgated  : 

1.  If  they  be  assented  to  by  the  Lieutenant-Governor,  from  the 
date  of  such  assent ; 

2.  If  they  be  reserved,  from  the  time  at  which  the  Lieutenant- 
Governor  makes  known,  either  by  proclamation  or  by  speech  or 
message  to  the  Legislative  Council  and  Assembly,  that  they  have 
received  the  assent  of  the  Governor  General  in  Council. 

If,  however,  they  have  not  been  reserved,  and  unless  another 
time  has  been  fixed,  they  come  into  force  only  on  the  sixtieth  day 
after  they  have  been  sanctioned  ;  and  if  they  have  been  reserved  and 
afterwards  assented  to,  then  on  the  tenth  day  after  their  publication 
in  the  Quebec  Official  Gazette."  C.  C,  2 ;  B.  N.  A.  Act.,  1867,  ss.  57, 
and  90 ;  31  V.,  c.  6,  s.  2 ;  35  V.,  c.  4,  ss.  1  and  2  ;  49-50  V.,  c.  95,  s.  5. 

5771.  Article  3  shall  read  as  follows  : 

"  8.  Any  provincial  act  assented  to  by  the  Lieutenant-Governor 
ceases  to  have  force  and  eftiect  from  the  time  at  which  it  is  announced, 
either  by  proclamation  or  by  speech  or  message  to  the  Legislative 
Council  and  Assembly,  that  such  act  has  been  disallowed,  within  the 
year  following  the  reception  by  the  Governor-General  of  the  authentic 
copy  which  has  been  transmitted  to  him  of  such  act."  C.  C,  3  ;  B.  N. 
A.  Act.,  1867,  ss.  56  and  90  ;  49-50  V.,  c.  95,  s.  6. 

5772.  Article  4  shall  read  as  follows : 

•'  4.  An  authentic  copy,  in  French  and  English,  of  the  statutes 

assented  to  by  the  Lieutenant-Governor,  or  the  assent  to  which  has 

been  published  as  required  by  article  2,  if  a  reserved  act,  is  furnished 

by  the  Clerk  of  the  Legislature  to  the  Queen's  printer,  whose  duty  it 

is  to  print  the  number  of  copies  indicated  to  him  by  the  Lieutenant- 

46 
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Governor  in  Council  and  distribute  them  to  those  persons  designated 
by  orders  in  council  and  to  the  members  of  the  Legislative  Council 
and  Legislative  Assembly  according  to  the  joint  resolution  of  the  two 
Houses."  0.  C,  4 ;  31  V.,  c.  6,  ss.  4,  5,  7  and  8 ;  49-50  V.,  c.  95,  ss.  44, 
47,  50  and  51. 

5773.  Article  5  shall  read  as  follows : 

*'  S*  The  persons  entitled  to  such  distribution  are  :  the  members 
of  both  Houses  of  the  Legislature,  and  the  public^departments,  admin- 
istrative bodies,  judges,  public  officers  and  other  persons,  mentioned 
in  the  orders  in  council  of  the  Lieutenant-Governor."  G.  C.  5 ;  31  V. 
c.  6,  ss.  8  and  10 ;  49-50  V.,  c.  95,  ss.  51  and  53. 

5774.  Article  10  shall  read  as  follows  : 

"  !©•  Every  act  is  public  unleas  declared  to  be  private. 

All  persons  are  bound  to  take  cognizance  of  public  acts ;  but 
private  acts  must  be  pleaded."  C.  C,  10 ;  31  V.,  c.  7.  s.  6  ;  49-50  V., 
c.  95,  s.  35. 

6776.  Article  17  shall  read  as  follows : 

"  IT*  The  words,  terms,  expressions  and  enactments,  enumei-ated 
in  the  following  schedule  whenever  used  in  this  Code  or  in  any  act  of 
the  Provincial  Legislature,  have  the  meaning  and  application  respect- 
ively assigned  to  them  in  such  schedule,  and  are  interpreted  in  the 
manner  therein  specified,  unless  there  is  some  special  enactment  to 
the  contrary."    C.  C.  17  ;  31  V.,  c.  7,  s.  2  §  1  ;  49-50  V.,  c  95,  s.  36. 


SCHEDULE. 

1.  Each  of  the  expressions  "  Her  Majesty,"  "  the  King,"  "  the 
Sovereign,"  "  the  Queen,"  "  the  Crown,"  means  the  King  or  the  Queen, 
his  or  her  heirs  and  successors.  Sovereigns  of  the  United  Kingdom  of 
Great  Britain  and  Ireland.  C.  C,  17.,  §  1. 

2.  The  words  "  Imperial  Parliament "  mean  the  Parliament  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  ;  the  words  "  Fed- 
eral Parliament "  mean  the  Parliament  of  the  Dominion  of  Canada ; 
the  word  "  Legislature  "  means  the  Legislature  of  Quebec ;  the  words 
"  Imperial  acts  or  statutes  "  mean  the  laws  passed  by  the  Imperial 
Parliament;  the  words  ''Federal  acts  or  statutes"  mean  the  laws 
passed  by  the  Parliament  of  Canada ;  the  words  "  act,"  "  statute  "  or 
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**  law  "  used  without  qualification  mean  the  acts,  statutes  and  laws  of 
the  Legislature  of  Quebec ;  the  word  "  Province/'  when  used  alone, 
means  the  Province  of  Quebec,  and  the  qualification  **  provincial, " 
added  to  the  words  "act,"  "statute"  or  "  law,". means  the  acts,  statu- 
tes or  laws  of  the  Province.  0.  0.  17,  §  2  ;  31  V.,  c.  7,  s.  2  §§  2,  3,  9 
and  10 ;  49-50  V.,  c  95,  s.  36  §§  7,  8  and  10. 

3.  The  words  "  Governor-General "  mean  the  Governor  General 
of  Cfimada  or  the  person  administering  the  Government  of  Canada  ; 
and  "Lieutenant-Governor"  the  Lieutenant-Governor  of  the  Pro- 
vince of  Quebec,  or  the  person  administering  the  Government  of  the 
Province.  0.  C,  17,  §  3  ;  31  V.,  c.  7,  s.  2  §  §  4  and  5  ;  49-50  V.,  c.  95, 
s.  36  §  2. 

4.  The  words  "Governor-General  in  Council"  mean  the  Governor- 
General  or  person  administering  the  Government  acting  with  the 
advice  of  the  Queen's  Privy  Council  for  Canada  ;  and  "  Lieutenant- 
Governor  in  Council,"  the  Lieutenant-Governor  or  person  adminis- 
tering the  Grovemraent  acting  with  the  advice  of  the  Executive  Coun- 
cil of  the  Province  of  Quebec.  C.  C,  17  §  4  ;  B.  N.  A.,  Act,  1867,  ss. 
11,  12, 13,  14,  66  and  67  ;  31  V.,  c.  7,  s.  2  §  6  ;  49-50  V.,  c.  95,  s.  36  §  3. 

5.  The  word  "  proclamation "  means  proclamation  under  the 
Great  Seal,  and  the  words  "  Great  Seal "  mean  the  Great  Seal  of  the 
Province  of  Quebec.  C.  C,  17  §  5  ;  31  V.,  c.  7,  s.  2  §  1  ;  49-50  V.,  c. 
95,  s.  36  §  19. 

6.  The  words  "Canada,"  "Dominion,"  mean  the  Dominion  of 
Canada  ;  the  words  "  Lower  Canada,"  mean  all  that  part  of  Canada 
which  formerly  constituted  the  Province  of  Lower  Canada,  and  mean 
now  the  Province  of  Quebec  ;  and  the  words  "  Upper  Canada  "  mean 
that  part  of  Canada  which  formerly  constituted  the  Province  of  Upper 
Canada,  and  mean  now  the  Province  of  Ontario.  C.  C,  17  §  6  ;  B.  N. 
A.  Act,  1867,  8.  6. 

7.  The  words  "  United  Kingdom  "  mean  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  the  "  United  States "  the  United 
States  of  America.     C.  C,  17  §  7. 

8.  The  name,  commonly  given  to  a  country,  place,  body,  corpor- 
ation, society,  oflBcer,  functionary,  person,  party  or  thing,  designates 
and  means  the  country,  place,  body,  corporation,  society,  officer,  func- 
tionary, person,  party  or  thing  thus  named,  without  the  necessity  of 
more  ample  description.     C.  C,  17  §  8. 

9.  The  meisculine  gender  includes  both  sexes,  unless  it  appears 
by  the  context  that  it  is  only  applicable  to  one  of  them.  C.  C,  17  §  9. 

10  The  singular  number  extends  to  more  than  one  person,  or 
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more  than  one  thing  of  the  same  sort,  whenever  the  context  admits 
of  such  extension.     0.  0.,  17  §  10. 

11.  The  word  "person"  includes  bodies  politic  and  corporate, 
and  extends  to  heirs  and  legal  representatives,  unless  such  meaning 
is  contrary  to  law  or  inconsistent  with  the  particular  circumstances 
of  the  case.     C.  C,  17  §  11. 

12.  The  words  "writing,"  "manuscript"  and  terms  of  like 
import,  include  words  printed,  painted,  engraved,  lithographed  or 
otherwise  traced  or  copied.     C.  0.,  17  §  12  ;  49-50  V.,  c.  95,  s.  36  §  21. 

13.  The  word  "month  "  means  a  calendar  month.  C.  C,  17  §  13 ; 
31  v.,  c.  7,  s.  2  §  1  ;  49-60  V.,  c.  95,  s.  36  §  24. 

14.  By  "holidays"  are  understood  the  following  days  : 

1.  Sundays  ; 

2.  New  Year's  Day  ; 

3.  The  festivals  of  the  Epiphany  and  the  Annunciation.  Ash 
Wednesday,  Good  Friday,  Easter  Monday,  the  Ascension,  Corpus 
Chriati,  the  festival  of  St.  Peter  and  St.  Paul,  All  Saints*  Day, 
Conception,  and  Christmas  Day  ; 

4.  The  anniversary  of  the  birthday  of  the  Sovereign,  or  the 
day  fixed  by  proclamation  for  its  celebration  ; 

5.  The  first  day  of  July,  (the  anniversary  of  the  day  on  which 
the  British  North  America  Act,  1867,  came  into  force),  or  the 
second  day  of  July,  if  the  first  be  a  Sunday,  and 

6.  Any  other  day  fixed  by  Royal  proclamation  or  by  procla- 
mation of  the  Grovernor-General  or  of  the  Lieutenant-Governor, 
as  a  day  of  general  fast  or  thanksgiving.  C.  C,  17  §  14  :  31  V., 
c.  7,  s.  2  §§  1  and  25 ;  42-43  V.,  c.  19  s.  2  ;  49-50  V., c.  95,  s.  36  §  23. 

15.  The  word  "  oath  "  includes  the  solemn  affirmation  which 
certain  persons  are  permitted  to  make  instead  of  an  oath.  C.  C,  17 
§15. 

16.  The  word  "  magistrate,"  means  a  justice  of  the  peace.  "Two 
justices  of  the  peace  *'  mean  two  or  more  justices  sitting  or  acting 
together. 

When  anything  is  ordered  to  be  done  by  or  before  a  justice  of 
the  peace,  magistrate,  functionary  or  public  officer,  one  is  understood 
whose  powers  or  jurisdiction  extend  to  the  place  where  such  thing 
ought  to  be  done. 

The  authority  given  to  do  a  thing  carries  with  it  all  the  powers 
necessary  for  that  purpose.     C.  C,  17  §  16  ;  33  V.,  c.  12  §  §  1  and  2. 

17.  The  right  of  nominating  to  an  office  or  employment  carries 
with  it  that  of  removal.    C.  C,  17  §  17. 
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18.  The  duties  imposed  and  the  powers  conferred  upon  an  officer 
or  public  functionary,  in  his  official  capacity,  pass  to  his  successor  , 
and  pertain  to  his  deputy  in  so  far  as  they  are  compatible  with  the 
charge  of  the  latter.     C.  C,  17  §  18. 

19.  When  an  act  is  to  be  performed  by  more  than  two  persons, 
it  may  be  validly  done  by  the  majority  of  them,  except  in  the  cases 
otherwise  specially  provided.     C.  C.  17  §  19. 

20.  The  pound  sterling  is  equivalent  to  the  sum  of  four  dollars 
eighty-six  cents  and  two-thirds  or  one  pound  four  shillings  and  four 
pence  currency.  The  **  sovereign  "  is  of  like  value.     C.  C,  17  §  20. 

21.  The  words  "inhabitant  of  Lower  Canada"  or  "inhabitant 
of  the  Province  of  Quebec"  mean  a  person  having  his  domicile  in  the 
Province  of  Quebec.     C.  C,  17  §  21  ;  B.  N.  A.  Act,  1867,  s.  6. 

22.  The  terms  "  axsts  of  civil  status  "  mean  the  entries  made  in  the 
registers  kept  according  to  law,  to  establish  births,  marriages  and 
burials. 

"  Registers  of  civil  status  "  are  the  books  so  kept  and  in  which 
such  acts  are  entered. 

"  Officers  of  civil  status  "  are  those  intrusted  with  the  keeping  of 
such  registers.     C.  C,  17,  §  22. 

23.  By  "  bankruptcy  "  is  meant  the  condition  of  a  trader  who 
has  discontinued  his  payments.     C.  C,  17  §  23. 

24.  A  "  fortuitous  event "  is  one  which  is  unforeseen,  and  caused 
by  superior  force  which  it  was  impossible  to  resist."  0.  C,  17  §  24. 

5776.  Article  26  shall  read  as  follows  : 

"  26.  An  alien  cannot  serve  as  a  juror."  B.  N.  A.  Act,  1867,  s.  92  ; 
46  v.,  c.  16,  s.  3. 

6777.  Article  42  shall  read  as  follows  : 

"  42.  Acts  of  civil  status  are  inscribed  in  two  registers  of  the 
same  tenor,  kept  for  each  Roman  Catholic  parish  church,  church, 
private  chapel  or  mission,  and  for  each  Protestant  church  or  con- 
gregation or  other  religious  community,  entitled  by  law  to  keep  such 
registers,  each  of  which  is  authentic,  and  has  in  law  equal  authority." 
C.  C,  42  ;  36  V.,  c.  16,  s.  1. 

6778.  The  following  articles  are  added  after  article  42  : 

"  4S8a.  The  duplicate  registers  for  €icts  of  civil  status  may  be 
divided  into  three  volumes,  one  for  acts  of  births,  one  for  acts  of 
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marriage,  and  the  third  for  a<5ts  of  burial  ;  or  into  two  volumes,  one 
for  acts  of  birth  and  of  marriage,  and  the  other  for  acts  of  burial. 

Such  volumes  of  the  duplicate  registers  may  be  either  blank,  or 
may  be  prepared  with  printed  forms,  running  consecutively  through 
each  volume  ;  but  when  one  volume  is  used  for  acts  of  birth  and  of 
marriage,  the  first  part  shall  contain,  in  consecutive  order,  the  forms 
for  acts  of  birth,  and  the  last  part,  the  forms  for  a^t8  of  marriage.  41 
v.,  c  8,  s.  1. 

486.  Whenever  the  duplicate  registers  are  divided  into  volumes 
and  are  in  printed  forms,  a  sufficient  number  of  blank  pages  shall  be 
placed  at  the  end  of  the  volume  for  the  certificates  of  death  of  per- 
sons whose  bodies  have  been,  before  burial,  delivered  to  a  school  of 
medicine  or  university  for  the  purposes  of  the  study  of  anatomy.  41 
v.,  c.  8,  s.  4  ;  46  V.,  c.  30,  s.  9. 

''  4Stc.  An  alphabetical  index  is  made  at  the  end  of  each  dupli- 
cate of  the  registers  of  civil  status  for  ecich  church,  congregation  or 
other  religious  community,  by  the  person  entitled  by  law  to  keep 
such  registers."     41  V.,  c.  8,  s.  6. 

5779.  Article  44  shall  read  as  follows  : 

"  44.  The  registers  are  kept  by  the  rector,  curate,  priest  or  min- 
ister having  charge  of  the  churches,  congregations  or  religious  com- 
munities, or  by  any  other  officer  entitled  so  to  do. 

In  the  case  of  Roman  Catholic  churches,  private  chapels  or  mis- 
sions they  are  kept  by  any  priest  authorized  by  competent  ecclesias- 
tical authority  to  celebrate  marriages  or  administer  baptism  and  per- 
form the  rites  of  burial."     C.  C,  44  ;  36  V.,  c.  16,  s.  1. 

5780.  Article  45  shall  read  as  follows  : 

"  45.  The  duplicate  register  so  kept,  before  it  is  used,  must,  at 
the  instance  of  the  party  keeping  it,  be  presented  to  one  of  the  judges 
of  the  Superior  Court  or  to  the  prothonotary  of  the  district,  or  to  a 
clerk  of  the  Circuit  Court  in  the  county,  to  be  by  such  judge,  pro- 
thonotary or  clerk,  numbered  and  initialed  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure. 

In  the  case  of  Roman  Catholic  churches,  private  chapels  or  mis- 
sions, the  register  must  be  granted  under  the  name  mentioned  in  the 
certificate  of  authorization  by  the  bishop,  the  ordinary  of  the  diocese. 
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the  vicar  general,  or  the  admministrator ;  and  the  priest  on  presenting 
the  register  for  authentication  must  exhibit  the  certificate  of  autho- 
rization." C.  C,  45  ;  32  V.,  c.  26,  ss.  2  and  7  ;  36  V.,  c.  16,  sa  2,  5  and  9. 

5781.  Article  47  shall  read  as  follows  : 

"  Vi.  Within  the  first  six  weeks  of  each  year,  the  person  who 
kept  the  said  registers,  or  who  has  charge  thereof  deposits  in  the 
oflBce  of  the  prothonotcury  of  the  Superior  Court  of  the  district  in 
which  the  registers  were  kept,  one  of  the  said  duplicates. 

Such  delivery  is  acknowledged  by  a  receipt  which  the  prothonotary 
is  bound  to  give,  free  of  charge."     C.  C,  47  ;  32  V.,  c  26,  s.  3. 

5783.  Article  48  shall  read  as  follows  : 

"  48.  Within  six  months  after  such  deposit,  each  prothonotary 
is  bound  to  verify  the  condition  of  the  registers  deposited  in  his 
office,  and  to  draw  up  a  summaary  report  of  such  verification."  C.  C, 
48;  32  v.,  c.  26,  s.  4. 

5783.  Article  49  shall  read  as  follows  : 

"  49.  The  other  duplicate  register  remains  in  the  custody  and 
possession  of  the  priest,  minister  or  other  officer  who  kept  the  same, 
to  be  by  him  preserved  and  transmitted  to  his  successor  in  office. 

In  the  case  of  a  Roman  Catholic  mission,  such  other  duplicate  is 
deposited  by  the  priest  in  charge  of  such  mission  at  the  palace  of  the 
bishop  of  the  diocese  to  which  the  mission  belongs ;  and  for  the  pur- 
pose of  authenticating  copies  or  extracts  from  any  such  register  and 
for  all  other  purposes  connected  therewith,  the  bishop  or  his  secretary 
is  deemed  to  be  the  depositary  thereof."  C.  C,  49  ;  36  V.,  c.  16,  ss.  3 
and  5. 

6784.  The  following  article  is  added  after  article  53 : 

"  58a«  The  father,  or  in  case  of  his  death  or  absence,  the 
mother,  of  every  child  bom,  who  has  not  caused  such  child  to  be 
baptized,  or  who,  being  of  a  creed  other  than  Roman  Catholic,  has 
not  caused  the  birth  of  such  child  to  be  registered  by  the  persons 
authorized  to  keep  a  register  of  acts  of  civil  status,  is  bound  to  cause 
the  birth  of  such  child  to  be  registered,  within  four  months  from  the 
date  thereof,  at  the  office  of  the  secretary-treasurer  or  of  the  clerk  of 
the  municipality  or  city  of  his  domicile,  or  else  with  the  nearest 
justice  of  the  peace ;  and  the  latter  shall  during  the  first  two  weeks 
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of  the  month  of  January  in  each  year,  make  to  the  secretary-treasurer 
or  to  the  clerk  of  the  municipality  or  city  a  report  of  the  births  by 
him  so  registered. 

The  secretary-treasurer  or  clerk  of  the  municipality  or  city  shall 
each  year  during  the  month  of  January  transmit  a  statement  of  such 
births  to  the  office  of  the  Provincial  Secretary."  39  V.,  c.  20,  ss.  7 
and  8  ;  50  V.,  c.  7,  s.  14. 

5785.  The  following  article  is  added  after  article  59  : 

"  59a.  In  so  far  as  regards  the  solemnization  of  marriage  by 
Protestant  ministers  of  the  Gospel,  marriage  licenses  are  issued  by  the 
Department  of  the  Provincial  Secretary  under  the  hand  and  seal  of 
the  Lieutenant-Governor,  who  for  the  purposes  thereof  is  the  com- 
petent authority  under  the  preceding  article. 

The  minister,  who  has  performed  any  marriage  ceremony  under 
the  authority  of  such  license,  is  not  subject  to  any  action  or  liability 
for  damages  or  otherwise,  by  reason  of  there  being  any  legal  impedi- 
ment to  the  marriage,  unless,  at  the  time  when  he  performed  such 
ceremony,  he  was  aware  of  the  existence  of  such  impediment."  35 
v.,  c.  3,  ss.  1,  2  and  6. 

5786.  The  following  article  is  added  after  article  66  : 

"66a«  It  belongs  solely  to  the  Roman  Catholic  ecclesiastical 
authority  to  designate  the  plcwje  in  the  cemetery,  in  which  each 
individual  of  such  faith  shall  be  buried  ;  and  if  the  deceased  cannot, 
according  to  the  canon  rules  and  laws,  in  the  judgment  of  the 
ordinary,  be  interred  in  ground  consecrated  by  the  liturgical  prayers 
of  such  religion,  he  receives  civil  burial,  in  ground  reserved  for  that 
purpose  and  adjacent  to  the  cemetery."  39  V.,  c.  19,  s.  1 ;  51-52  V., 
c.  48,  s.  2. 

5787.  The  following  article  is  added  after  article  69  : 

"  B9a.  The  body  of  no  person  who  died  of  a  contagious  disease 
shall  be  disinterred  until  after  the  expiration  of  five  years  from  its 
interment  or  of  such  period  as  may  be  fixed  by  the  Provincial  Board 
of  Health. 

Subject  to  the  preceding  provision  and  by  observing  the 
formalities  prescribed  by  the  law  respecting  interments  and  disinter- 
ments, one  or  more  bodies  may  be  removed  from  any  church,  chapel 
or  cemetery  for  the  purpose  of  building,  repairing  or  selling  such 
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church,  chapel  or  cemetery,  or  re-interring  the  bodies  in  another  part 
of  the  same  or  in  any  other  church,  chapel  or  cemetery,  or  of  rebuild- 
ing or  repairing  the  tomb  or  coffin  in  which  a  body  is  buried."  51- 
52  v.,  c.  48,  ss.  19  and  21. 

6788.  Article  210  shall  read  as  follows : 

"  ftlO*  The  separation  renders  the  wife  capable  of  suing  and 
being  sued,  and  of  contracting  alone  for  all  that  relates  to  the 
administration  of  her  property  ;  but  for  all  acts  and  suits  tending  to 
alienate  her  immoveable  property,  she  requires  the  authorization  of 
her  husband,  or,  upon  his  refusal,  that  of  a  judge."    39  V.,  c.  24,  s.  1 

6789.  Article  304  shall  read  as  follows : 

"  304*  Actions  belonging  to  a  minor  are  brought  in  the  name 
of  his  tutor. 

Nevertheless,  a  minor  of  fourteen  years  of  age  may  bring  alone 
actions  to  recover  his  wages. 

He  may  also,  with  the  authority  of  a  judge,  bring  alone  all  other 
actions  arising  from  the  contract  for  the  hire  of  his  personal  services." 
51-52  v.,  c.  22,  s.  1. 

6790.  The  following  chapter  is  added  after  chapter  second  of  title 

tenth  of  book  first : 

8S6a.  May  also  be  interdicted  any  habitual  drunkard  who 
squanders  or  mismanages  his  property  or  places  his  family  in  trouble 
or  distress,  or  transacts  his  business  prejudicially  to  his  family,  his 
friends  or  his  creditors,  or  who  uses  intoxicating  liquors  to  such  an 
extent  that  he  thereby  incurs  the  danger  of  ruining  his  health  or 
shortening  his  life.     33  V.,  c.  26  s.  1. 

"  886&.  The  demand  in  interdiction  is  meAe  by  a  petition,  under 
oath,  presented  to  any  one  of  the  judges  of  the  Superior  Court,  who 
ajone  shall  have  power  to  act,  by  any  relations,  whether  of  blood  or 
by  affinity,  or,  in  default  of  relations,  by  any  friend  of  such  habitual 
drunkard. 

The  judge  may,  for  any  of  the  reasons  mentioned  in  the  preced- 
ing article,  set  forth  in  the  petition  and  established  before  him  to  his 
satisfaction,  pronounce  the  interdiction  of  such  habitual  drunkard 
and  appoint  a  curator  to  him,  to  manage  his  affairs,  as  in  the  case  of 
one  interdicted  for  prodigality.     33  V.,  c.  26,  s.  1 ;  42-43  V.,  c.  28,  s.  1. 
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836c.  Any  person  who,  according  to  the  common  report  of  the 
neighborhood,  has  the  reputation  of  being  a  drunkard,  is  considered 
as  being  an  habitual  drunkard  within  the  meaning  of  this  chapter. 
33  v.,  c.  26,  s.  12. 

"  886c2.  The  petition  prajdng  for  the  interdiction  of  any  habitual 
drunkard  is  personally  served  upon  him  at  a  time  when  he  is  sober, 
or,  if  at  the  time  of  the  said  service,  the  person  whose  interdiction  is 
demcmded  is  not  sober,  the  petition  is  served  upon  a  reasonable  person 
of  his  family,  at  least  eight  days  before  that  fixed  for  the  appearance 
before  the  judge  for  the  purpose  of  the  interdiction."  33  V.,  c  26,  a  5. 

"  8866.  The  interdiction  is  proceeded  with,  by  summoning  before 
such  judge  a  family  council  as  in  the  case  of  tutorships,  under  the 
provisions  of  this  Code,  and  by  taking  the  opinion,  under  oath,  of 
each  person  composing  the  family  council,  as  to  the  truth  of  the  fact 
of  such  person  being  an  habitual  drunkard  and  as  to  the  necessity  of 
such  interdiction ;  but  the  person  making  such  demcind  in  interdic- 
tion cannot  form  part  of  such  family  council.     33  V.,  c.  26,  s.  2. 

**  886/.  The  person,  whose  interdiction  is  thus  demanded,  may 
produce  before  the  judge  witnesses  to  contradict  the  allegations  of 
the  petition  and  the  evidence  of  any  of  the  members  of  the  family 
council ;  and  each  party  may  retain  an  advocate  to  conduct  the  pro- 
ceedings on  his  behalf  and  to  examine  the  witnesses  before  the  judge, 
who  may  require,  from  the  person  instituting  the  demand  in  inter- 
diction, further  evidence  of  the  facts  alleged  in  the  petition,  in  addi- 
tion to  that  of  the  family  council.     33  V.,  c.  26,  s,  6. 

'*  886^.  In  proceeding  to  the  interdiction,  the  proof  is  taken 

orally  or  in  writing,  in  the  discretion  of  the  judge ;  and  it  is  not 

necessary  that  the  person,  whom  it  is  sought  to  interdict,  be  inter- 
rogated before  the  judge.     33  V.,  c.  26,  as.  4  and  6. 

"  886A.  The  decision  of  the  judge  is  final  and  without  appeal, 
whether  he  grants  the  interdiction  or  rejects  the  demand  therefor. 
33  v.,  c  26,  a  7. 

"  886i.  The  judgment  ordering  the  interdiction  may  also  order, 
if  it  have  been  prayed  for,  that  the  person  interdicted  be  confined  in 
an  establishment  for  habitual  drunkards,  for  such  space  of  time  as 
may  be  deemed  necessary.     47  V.,  c  21,  a  2. 


Digitized  by 


Google 


Appendix,    Amendments  by  R  S,  Q. — Art,  JSejSSdp.       731 

"  880;.  Such  order  may,  if  not  then  obtained,  be  applied  for 
and  obtained  subsequently  upon  sufficient  proof,  upon  petition  pre- 
sented to  one  of  the  judges  of  the  Superior  Court  in  the  district  in 
which  the  interdicted  person  has  his  domicile,  by  observing  the 
formalities  prescribed  in  articles  336d,  336^,  336/  and  3S6g.  47  V., 
c.  21,  s.  2. 

''  886A;.  The  judp^ment  must  mention  the  name  of  the  establish- 
ment in  which  the  person  is  to  be  confined,  the  duration  of  the  con- 
finement, the  name  or  names  of  the  persons  who  are  to  carry  out  the 
order,  a  certified  copy  whereof  is  given  to  the  director  of  the  establish- 
ment at  the  same  time  as  the  person  is  confided  to  his  care.  47  V., 
c.  21,  s.  2. 

"  836;.  The  order  for  confinement  may  be  suspended  or  can- 
celled at  any  time  by  one  of  the  judges  of  the  Superior  Court,  upon 
summary  petition  accompanied  by  sufficient  proof  that  the  person 
may,  in  his  own  interest  and  in  that  of  his  family,  be  released.  47 
v.,  c.  21,  s.  2. 

"  SSOm.  If  any  demand  in  interdiction  under  this  chapter  be 
rejected,  the  same  shall  not  be  renewed  before  the  expiration  of  three 
months.     33  V.,  c.  26,  s.  8. 

"  880n.  Any  person  interdicted  as  an  habitual  drunkard  may 
be  relieved  from  such  interdiction,  after  one  year's  sober  habits,  and 
the  removal  thereof  is  effected  by  observing  the  same  formalities  as 
those  prescribed  to  obtain  the  interdiction,  and  the  person  interdicted 
cannot  regain  the  exercise  of  his  civil  rights,  until  after  the  judgment 
removing  the  interdiction.     33  "V.,  c  26,  s.  9. 

"  886o.  The  wife,  or  the  son  of  full  age,  of  any  person  so 
interdicted,  may  be  appointed  his  curator. 

When  the  wife  of  the  person  interdicted  has  been  appointed,  she 
has  all  the  powers  of  curators  to  persons  interdicted  for  prodigality, 
and  is  subject  to  the  provisions  of  article  180  of  this  Code,  save  in  so 
far  as  regards  acts  of  simple  administration,  and  for  such  acts  her 
appointment  as  curatrix  avails  as  full  authorization.  33  Y.,  c.  26,  s. 
10. 

"  836p.  Proceedings  under  this  chapter  are  summary.  33  V., 
c.  26,  s.  13. 
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"  9SMq,  The  name  of  every  person  interdicted  under  this  chapter 
must  be  inscribed  on  the  roll  of  interdicted  persons,  as  in  other  cases 
of  interdiction."     83  V.,  c.  26,  s.  14. 


SCHEDULE. 

A. 

FORM  OF   PETITION   FOR  INTERDICTION. 

Province  of  Quebec,! 
District  of  j 

To  the  Honorable  A.  B.,  one  of  the  judges  of  the  Superior  Court  for 
the  Province  of  Quebec  : 

C.  D.,  of  the  parish  of  ,  in  the  said  district, 

farmer,  by  this  his  petition,  respectfully  represents : 

That  for  about  year    ,  E.  F.,  of  the  said  parish 

of  ,  farmer  (uncle  or  brother  of  the  petitioner,  cw 

the  case  may  he),  has  been  an  habitual  drunkard,  and  that  by  reason 
of  his  drunkenness  he  squanders  or  mismanages  his  property,  or 
places  his  family  in  trouble  or  distress,  or  transacts  his  business 
prejudicially  to  his  family,  his  relations  or  his  creditors,  and  that, 
therefore,  it  is  desirable  that  in  virtue  of  the  law,  the  s€ad  K  F.,  be 
interdicted  as  an  habitual  drunkard. 

Wherefore,  your  petitioner  prays  that  the  interdiction  of  the  said 
K  F.,  as  an  habitual  drunkard,  be  pronounced  in  accordance  with  the 
law. 

33  v.,  c.  26,  Schedule  A. 


B 

FORM   OF   AFFIDAVIT  WHICH   MUST  ACCOMPANY  THE  PETmON  PRAYING 
FOR  THE   INTERDICTION. 

C.  D.,  the  petitioner  named  in  the  foregoing  petition,  being  duly 
sworn  upon  the  Holy  Evangelists,  doth  depose  and  say :  That  the 
facts  alleged  in  the  foregoing  petition  are  true,  and  that  the  said 


Digitized  by 


Google 


Appendix.    Amendments  by  R.  S.  Q.—AH.  339-343,        733 

petition  hath  not  been  made  through  malice,  nor  with  a  view  to 
oppress.  And  he  hath  (declared  himself  to  be  unable  to  sign,)  or 
(hath  signed)  after  the  same  hath  been  duly  read  to  him. 

Sworn  before  me,  at  ,  "l 

this  ,18  } 

J.  S.  C.  J 

33  v.,  c.  26,  schedule  B. 


C. 

judge's  order,  convening  a  family  council  to  proceed  to  the 

interdiction. 

Considering  the  foregoing  petition  and  affidavit,  let  the  relations, 
whether  of  blood  or  by  affinity,  and  in  default  of  such  relations,  the 
friends  of  the  said  E.  F.,  in  the  said  petition  mentioned,  appear  before 
me  in  chambers,  in  the  court  house,  in  the  city  or  town,  etc.,  on  the 
day  of  ,  18     ,  at  o  clock  in  the  noon, 

for  the  purpose  of  proceeding  upon  the  said  petition.  18 

J.  S.  C. 
33  v.,  ch.  26,  Schedule  C. 

6791.  Article  339  shall  read  as  follows  : 

"  389*  With  the  exception  of  curators  to  habitual  drunkards, 
curators  to  the  person  are  appointed  with  the  formalities  and  accord- 
ing to  the  rules  prescribed  for  the  appointment  of  tutors. 

They  are  sworn  before  entering  upon  their  dutiea"  C.  C,  339 ; 
33  v.,  c.  26,  s.  1. 

5792.  Article  343  shall  read  as  follows  : 

"  848«  The  curator  to  a  person  interdicted  for  imbecility,  insan- 
ity or  madness  has  over  such  person  and  his  property  all  the  powers 
of  a  tutor  over  the  person  and  property  of  a  minor ;  and  he  is  bound 
towards  him  in  the  same  manner  as  the  tutor  is  towards  his  pupil. 

These  powers  and  obligations  extend  only  to  the  property  when 
the  interdiction  is  for  prodigality  or  habitual  drunkenness."  C.  C, 
343  ;  42-43  V.,  c.  28,  s.  1. 
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5793.  Article  347  shall  read  as  follows  : 

"  347*  Curators  to  property  are  those  appointed  : 

1.  To  the  property  of  absentees  ; 

2.  In  cases  of  substitution ; 

3.  To  vacant  estates  ; 

4.  To  the  property  of  extinct  corporations ; 

5.  To  property  abandoned  by  insolvent  traders  who  have  made 
an  abeuidonment  of  their  property  for  the  benefit  of  their  creditors, 
or  by  arrested  or  imprisoned  debtors,  or  on  account  of  hypothecs ; 

6.  To  property  accepted  under  benefit  of  inventory."  C.  C,  347  ; 
48  v.,  c.  22,  s.  4 ;  49-60  V.,  c.  12,  s.  1. 

5794.  The  following  chapter  is  added  after  chapter  fourth  of  title 

tenth  of  book  first : 

"  S51a.  In  the  case  of  the  sale  of  capital  sums,  such  as  shares  or 
interest  in  financial,  commercial  or  manufacturing  joint  stock  com- 
panies, or  public  securities,  belonging  to  minors,  interdicted  persons 
or  absentees  or  to  substitutions,  the  judgie  or  the  court,  authorizing 
such  sale  upon  the  advice  of  a  family  council,  may,  if  he  or  it  deem 
it  meet,  order  that  the  sale  be  made,  at  the  current  rate  upon  the 
stock  exchange,  by  a  broker  or  other  person  appointed  for  that  pur- 
pose, without  advertisement  or  other  formalities ;  and  the  judge  or 
court  in  case  he  or  it  may  deem  the  same  advisable,  may  authorize, 
during  such  delay  as  shall  be  determined,  the  gradual  disposal  of  such 
securities  at  the  current  rate  upon  the  stock  exchange. 

The  person  appointed  shall  make  a  report  of  all  sales  by  him 
made,  and  deposit  it  in  the  clerk's  office  where  the  authorization  for  the 
sale  has  been  deposited,  with  an  attestation  under  oath,  showing  the 
market  value  of  similar  securities  sold  upon  the  stock  exchange  on  the 
day  of  each  sale.  42-43  V.,  c.  26,  ss.  1  and  2. 

"  »«16.  Articles  298  and  299  of  this  Code,  and  the  fifth  title  of 
of  the  third  part  of  the  Code  of  Civil  Procedure,  do  not  apply  to  the 
sale  of  immoveable  property  or  immoveable  rights,  belonging  to  mi- 
nors or  persons  incapable  of  acting  for  themselves,  nor  to  the  sales  of 
the  capital  sums,  shares  or  interest  of  such  minors  or  persons,  in  any 
financial,  commercial  or  manufacturing  joint  stock  company,  the  real 
value  of  which  does  not  exceed  the  sum  of  four  hundred  dollars. 

The  sale  may  take  place  in  the  manner  set  forth  in  article  6016 
of  the  Revised  Statutes  of  Quebec."  35  V.,  c.  7,  s.  1 ;  36  V.,  c.  17,  s.  1 ; 
36  v.,  c.  18,  s.  1. 
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5795.  Article  365  shall  read  as  follows : 

"  S6S*  In  consequence  of  the  disabilities  which  arise  from  their 
corporate  character,  they  can  neither  be  tutors  nor  curators,  nor  can 
they  take  part  in  meetings  of  family  councils. 

They  ccmnot  be  entrusted  with  the  execution  of  wills  or  any  other 
administration  which  necessitates  the  taking  of  an  oath,  or  imposes 
personal  responsibility. 

They  cannot  be  summoned  personally,  nor  appear  in  court  other- 
wise than  by  attorney. 

They  cannot  sue  nor  be  sued  for  assaults,  battery  or  other  violence 
to  the  person. 

They  cannot  serve  as  witnesses  nor  as  jurors  before  the  courts. 

They  can  neither  be  guardians  nor  judicial  sequestrators,  nor  can 
they  be  charged  with  any  other  functions  or  duties  the  exercise  of 
which  might  entail  imprisonment."  C.  C,  365  ;  C.  S.  L.  C,  c.  34,  s.  6. 

6796.  The  following  article  is  added  after  article  366  : 

**  S66a.  All  corporations  which,  under  the  provisions  of  their 
charters  or  of  the  law,  cannot  acquire  real  estate  except  to  a  limited 
amount,  have  the  right,  whenever  they  dispose'of  or  alienate  any  real 
estate  belonging  to  them,  to  apply  the  price  thereof  to  the  a^squisition 
of  other  real  estate,  and  also  to  receive  the  revenues  thereof  and  to  em- 
ploy the  same  for  the  objects  for  which  they  were  constituted."  42-43 
v.,  c.  34,  s.  1. 

5797.  Article  368  shall  read  as  follows  : 

"  S68.  Corporations  are  dissolved  : 

1.  By  any  act  of  the  legislature  declaring  their  dissolution  ; 

2.  By  the  expiration  of  the  term  or  the  accomplishment  of  the 
object  for  which  they  were  formed,  or  the  happening  of  the  condition 
attached  to  their  creation  ; 

3.  By  forfeiture  legally  incurred  ; 

4.  By  the  natural  death  of  all  the  members,  the  diminution  of 
their  number,  or  by  any  other  cause  of  a  nature  to  interrupt  the  cor- 
porate existence,  when  the  right  of  succession  is  not  provided  for  in 
such  cases  ; 

5.  By  the  mutual  consent  of  all  the  members,  subject  to  the  mod- 
ifications and  under  the  circumstances  hereinafter  determined  ; 

6.  By  voluntary  liquidation  in  the  cases  by  law  provided."  C.  C, 
368  ;  42-43  V.,  c.  31,  ss.  5  and  22. 
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5798.  Article  371  shall  read  as  follows  : 

"  S71.  Saving  the  case  of  the  voluntary  liquidation  of  joint 
stock  companies,  a  dissolved  corporation  is,  for  the  liquidation  of  its 
affairs,  in  the  same  position  as  a  vacant  succession.  The  creditors  emd 
others  interested  have  the  same  recourse  agwnst  the  property  which 
belonged  to  it,  as  may  be  exercised  against  vacant  successions  and 
the  property  belonging  to  them."   C.  C,  371  ;  42-43  V.,  c.  31,  s.  22. 

6799.  The  following  article  is  added  after  article  373  : 

"  STSa.  In  the  case  of  the  voluntary  liquidation  of  a  joint  stock 
company,  one  or  more  liquidators  are  appointed  in  the  manner  required 
by  law,  for  the  purpose  of  winding  up  the  affairs  and  of  distributing 
the  assets  of  the  company."     42-43  V.,  c.  31,  ss.  5  and  22. 

6800.  Article  428  shall  read  as  follows  : 

"  4!S8.  Pigeons,  rabbits  and  fish  which  go  into  another  dove- 
cote, warren  or  pond,  become  the  property  of  him  to  whom  such 
pond,  warr,en  or  dove-cote  belongs,  provided  they  have  not  been 
attracted  there  by  fraud  or  artifice. 

Bees  living  in  a  state  of  freedom  are  the  property  of  the  person 
discovering  them,  whether  or  not  he  be  proprietor  of  the  land  on 
which  they  have  established  themselves. 

Whenever  a  swarm  of  bees  leaves  a  hive,  the  proprietor  may 
reclaim  them,  so  long  a,s  he  can  prove  his  right  of  property  therein, 
and  he  is  entitled  to  take  possession  of  them  at  any  place  on  which 
they  may  settle,  even  if  such  place  be  on  the  land  of  another  person, 
provided,  however,  that  he  notify  the  proprietor  of  such  land  and 
compensate  him  for  all  damages,  and  unless  the  swarm  settles  in  a 
hive  which  is  already  occupied,  in  which  case  the  proprietor  loses  all 
right  of  property  in  such  swarm. 

If  the  proprietor  of  a  swarm  of  bees  decline  to  follow  such 
swarm,  and  another  person  undertake  the  pursuit,  such  other  person 
is  substituted  in  the  rights  of  the  proprietor,  and  every  swarm  which 
is  not  followed  becomes  the  property  of  the  proprietor  of  the  land  on 
which  it  settles,  without  regard  to  the  place  from  which  it  came. 

Any  unpursued  swarm  which  lodges  on  any  property  whatsoever, 
without  settling  thereon,  may  be  secured  by  the  first  comer,  unless 
the  proprietor  of  the  land  objects."  C.  C,  428  ;  28  V.,  c.  8,  ss.  1,  2.  3, 
4  and  5. 
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5801.  The  following  article  is  added  after  article  650  : 

"  OSOa.  Letters  of  verification  may  be  obtained  in  the  case  of 
a  succession  ab  intestat,  devolving  in  this  Province,  having  property 
situate  outside  of  its  limits  or  debts  due  by  persons  not  residing 
therein. 

The  procedure  in  such  case  is  regulated  by  the  Code  of  Civil 
Procedure."    41  V.,  a  10,  s.  1. 

5803.  Article  945  shall  read  as  follows  : 

"  945*  All  substitutes,  born  and  unborn,  are  represented  in  all 
inventories  and  partitions  by  a  curator  to  the  substitution,  appointed 
in  the  manner  established  as  regards  tutors.  The  curator  to  the  sub- 
stitution attends  to  the  interest  of  such  substitutes  and  represents 
them  in  all  cases  in  which  his  intervention  is  requisite  or  proper. 

The  institute  who  neglects  to  demand  this  nomination  may  be 
declared  to  have  forfeited  in  favor  of  the  substitute  the  benefit  of  the 
disposition. 

All  persons  who  are  competent  to  demand  the  appointment  of  a 
tutor  to  a  minor  of  the  same  family,  may  also  demand  the  nomination 
of  a  curator  to  the  substitution."    38  V.,  c.  13,  s.  1. 

5803.  The  following  chapters  are  added  after  chapter  fourth  of  title 
second  of  book  third  : 


"  CHAPTER  FOURTH  (A). 

OF    TRUSTS. 

"  981a.  All  persons  capable  of  disposing  freely  of  their  pro- 
perty may  convey  property,  moveable  or  immoveable,  to  trustees  by 
gift  or  by  will,  for  the  benefit  of  any  persons  in  whose  favor  they 
can  validly  make  gifts  or  legacies.  42-43  V.,  c.  29,  s.  1. 

"  9816.  Trustees,  for  the  purposes  of  their  trust,  are  seized  as 
depositaries  and  administrators  for  the  benefit  of  the  donees  or  lega- 
tees of  the  property,  moveable  or  immoveable,  conveyed  to  them  in 
trust,  €uid  may  claim  possession  of  it,  even  against  the  donees  or  lega- 
tees for  whose  benefit  the  trust  was  created. 

This  seizin  lasts  only  for  the  time  stipulated  for  the  duration  of 

the  trust ;  and  while  it  lasts,  the  trustees  may  sue  and  be  sued  and 
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take  all  judicial  proceedings  for  the  affairs  of  the  trust.     42-43  V.,  c 
29,  8.  2. 

"  981c.  The  donor  or  testator  creating  the  trust  may  provide 
for  the  replacing  of  trustees  as  long  as  the  trust  lasts,  in  case  of 
refusal  to  accept,  of  death,  or  other  cause  of  vacancy,  and  indicate 
the  mode  to  be  followed. 

When  it  is  impossible  to  replace  them  under  the  terms  of  the 
document  creating  the  trust,  or  when  the  replacement  is  not  provided 
for,  any  judge  of  the  Superior  CJourt  may  appoint  replacing  trustees, 
after  notice  to  the  benefited  parties.     42-43  V.,  c.  29,  s.  3. 

"  981d.  Trustees  dissipating  or  wasting  the  property  of  the 
trust,  or  refusing  or  neglecting  to  carry  out  the  provisions  of  the 
document  creating  the  trust,  or  infringing  their  duties,  may  be 
removed  by  the  Superior  Court.     42-43  V.,  a  29,  s.  4. 

"  9816.  The  powers  of  a  trustee  do  not  pass  to  his  heirs  or  other 
successors,  but  the  latter  are  bound  to  render  an  account  of  his  admin- 
istration.    42-43  v.,  c.  29,  s.  5. 

"  981/.  When  there  are  several  trustees,  the  majority  may  act, 
unless  it  be  otherwise  provided  in  the  document  creating  the  trust. 
42-43  v.,  c.  29,  s.  6. 

"  981gr.  Trustees  act  gratuitously,  unless  it  be  otherwise  pro- 
vided in  the  document  creating  the  trust. 

All  expenses  incurred  by  trustees,  in  the  fulfilment  of  their 
duties,  are  borne  by  the  trust."     42-43  V.,  c  29,  s  7. 

"  981/t.  Trustees  are  obliged  to  execute  the  trust  which  they 
have  accepted,  unless  they  be  authorized  by  a  judge  of  the  Superior 
Court  to  renounce  ;  and  they  are  liable  for  damages  resulting  from 
their  neglect  to  execute  it,  when  not  so  authorized.     42-43  V.,  c.  29, 

s.  8. 

"  981i.  Trustees  are  not  personally  liable  to  third  parties  with 
whom  they  contract.     42-43  V.,  c.  29,  s.  9. 

"  981;.  The  trustees,  without  the  intervention  of  the  parties 
benefited  administer  the  property  vested  in  them  and  dispose  of  it, 
invest  moneys  which  are  not  payable  to  the  parties  benefited,  and 
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alter,  vary  and  transpose,  from  time  to  time,  the  investments,  in 
accordance  with  the  provisions  and  terms  of  the  document  creating 
the  trust. 

In  default  of  instructions,  the  trustees  make  investments  without 
the  intervention  of  the  parties  benefited,  in  accordance  with  the  pro- 
visions of  article  981o.     42-43  V.,  c.  29,  s.  10. 

"  981A;.  Trustees  are  bound  to  exercise,  in  administering  the 
trust,  reasonable  skill  and  the  care  of  prudent  administrators  ;  but 
they  are  not  liable  for  depreciation  or  loss  in  investments  made  accord- 
ing to  the  provisions  of  the  document  creating  the  trust,  or  of  the 
law,  or  for  loss  on  deposits  made  in  chartered  banks  or  savings  banks, 
unless  there  has  been  bad  faith  on  their  part  in  making  such  invest- 
ments or  deposits.     42-43  V.,  c.  29,  s.  11. 

**  9HU,  At  the  termination  of  the  trust,  the  trustees  must  render 
an  account,  and  deliver  over  all  moneys  and  securities  in  their  hands 
to  the  parties  entitled  thereto  under  the  provisions  of  the  document 
creating  the  trust,  or  entitled  thereto  by  law. 

They  must  also  execute  all  transfers,  conveyances,  or  other  deeds 
necessary  to  vest  the  property  held  for  the  trust  in  the  parties  enti- 
tled thereto.     42-43  V.,  c.  29,  s.  12. 

"  981m.  Trustees  are  jointly  and  severally  bound  to  render  one 
and  the  same  account,  unless  the  donor  or  testator  who  created  the 
trust  has  divided  their  functions,  and  each  has  kept  within  the  scope 
assigned  to  him. 

They  are  also  jointly  and  severally  responsible  for  the  property 
vested  in  them,  in  their  joint  capacity,  and  for  the  payment  of  any 
balance  in  hcmd,  or  for  any  waste  or  for  any  loss  arising  from  wrong- 
ful investments,  saving  where  they  are  authorized  to  act  separately, 
in  which  case  those  having  acted  separately,  within  the  scope  assigned 
to  them,  are  alone  liable  for  such  separate  administration.  42-43  Y., 
c.  29,  s.  13. 

"  981n.  Trustees  are  liable  to  coercive  imprisonment  for  what- 
ever is  due,  by  reason  of  their  administration,  to  those  to  whom  they 
are  accountable,  subject  to  the  provisions  contained  in  the  Code  of 
Civil  Procedure.     42-43  V.,  c.  29,  s.  14. 
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"  CHAPTER  FOURTH  (B). 

OF  THE  INVESTMENT  OF  MONEYS  BELONGING  TO  OTHER  PERSONS. 

"  981a.  Except  in  the  case  of  testamentary  executors  otherwise 
authorized  by  the  will,  in  that  of  institutes  under  a  substitution 
otherwise  authorized  by  the  instrument  creating  the  substitution,  and 
in  that  of  trustees  otherwise  authorized  by  the  instrument  constitut- 
ing such  trust,  every  institute  in  whatever  degree  under  a  substitu- 
tion, howsoever  created,  every  executor  under  any  will,  €uid  every 
tutor,  curator  or  trustee  having  as  such  the  possession  or  administra- 
tion of  property  belonging  to  another,  or  held  by  him  for  the  benefit 
of  another,  bound  by  law  to  invest  money  held  by  him  as  such  admin- 
istrator, must  invest  moneys  held  by  them  as  such  in  Dominion  or 
Provincial  stock  or  in  public  securities  of  the  United  Kingdom  or  of 
the  United  States  of  America,  or  in  municipal  stock  or  debentures,  or 
in  real  estate  in  this  Province,  or  on  first  privilege  or  hypothec  upon 
real  estate  in  this  Province  to  an  amount  not  exceeding  three-fifths 
of  the  municipal  valuation  of  such  real  estate.  33  Y.,  c.  19,  ss.  1  and 
2  ;  42-43  V.,  c.  29,  ss.  1,  2  and  10 ;  42-43  V.,  c.  30,  s.  1 ;  46  V.,  c.  24, 
ss.  1  and  2. 

"  981jp.  The  institute,  executor,  administrator,  tutor,  curator  or 
trustee,  making  investments  in  accordance  with  the  preceding  article, 
is  exempt  from  all  responsibility  respecting  the  investments  so  made, 
saving  always  in  the  case  of  fraud,  which  renders  these  persons 
responsible  for  the  damages  occasioned  by  their  fraud,  under  pain  of 
coercive  imprisonment,  subject  to  the  provisions  contained  in  the 
Code  of  Civil  Procedure.    42-43  V.,  c.  30,  ss.  1  and  3. 

''  981^.  The  institute,  executor,  administrator,  tutor,  curator 
and  trustee,  when  investments  are  made  otherwise  than  as  provided 
in  article  981  o,  or  than  as  ordered  by  the  will  appointing  the  execu- 
tors or  administrators,  or  by  the  document  creating  the  substitution 
or  trust,  are  obliged  to  indemnify  the  parties  to  whom  they  are 
accountable  for  losses  caused  by  the  depreciation  of  the  securities 
invested  in,  under  pain  of  coercive  imprisonment,  subject  to  the  pro- 
visions contained  in  the  Code  of  Civil  Procedure.   42-43  V.,  a  30,  s.  2. 

**  9^1r.  Whenever  the  terms  of  the  instrument  give  such  per- 
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sons  the  power  to  invest  moneys,  and  a  full  or  restricted  discretion 
as  to  the  nature  or  manner  of  such  investment,  they  are  held  to  have 
the  like  power  and  discretion  to  change  from  time  to  time  any  such 
investment  they  may  have  made,  by  selling  the  property  in  which 
they  had  invested,  and  re-investing  the  proceeds  as  they  might  ori- 
ginally have  done.    33  V.,  c.  19,  s.  3. 

5804.  Article  1162  shall  read  as  follows : 

"  116S*  When  a  creditor  refuses  to  receive  payment,  the  debtor 
may  make  an  eu^tual  tender  of  the  money  or  other  thing  due ;  and, 
in  any  action  afterwards  brought  for  its  recovery,  he  may  plead  and 
renew  the  tender,  and  if  the  thing  due  be  a  sum  of  money,  may 
deposit  the  amount ;  and  such  tender,  or  such  tender  and  deposit,  if 
the  thing  due  be  a  sum  of  money,  are  equivalent  with  respect  to  the 
debtor  to  a  payment  made  on  the  date  of  the  first  tender  ;  provided 
that  from  the  date  of  the  first  tender  the  debtor  continue  always 
ready  and  willing  to  deliver  the  thing  or  to  pay  the  sum  of  money. 

Whenever  any  person  desires  to  pay  any  sum  of  money  and  is 
prevented  from  doing  so  by  reason  of  the  refusal  of  his  creditor  or  of 
the  absence  of  his  creditor  from  the  place  where  the  debt  is  payable, 
such  person  may  deposit  such  sum  in  the  general  deposit  office  for  the 
Province  in  accordance  with  the  provisions  of  tine  law  respecting 
judicial  deposits ;  such  deposit  frees  the  debtor  from  the  payment  of 
interest  from  the  date  thereof,  provided  that  the  creditor  present  had 
without  lawful  right  refused  to  accept  the  offers."  C.  0.,  1162  ;  85 
v.,  c.  5,  s.  8 ;  49-55  V.,  c.  101,  ss  38  and  following. 

5805.  Article  1207  shall  read  as  follows  : 

"  1207*  The  following  writings,  executed  or  attested  with  the 
requisite  formalities  by  a  public  officer  having  authority  to  execute 
or  attest  the  same  in  the  place  where  he  acts,  are  authentic  and  make 
proof  of  their  contents,  without  any  evidence  of  the  signature  or  seal 
appended  to  them,  or  of  the  official  character  of  such  officer  being 
necessary,  that  is  to  say : 

Copies  of  the  acts  of  the  Imperial  Parliament,  of  the  Parliament 
of  the  Province  of  Canada,  and  of  the  Parliament  of  the  Dominion  of 
Canada,  and  copies  of  the  Edicts  and  Ordinances,  and  of  the 
Ordinances  of  the  Province  of  Quebec,  and  of  the  statutes  and 
Ordinances  of  the  Province  of  Lower  Canada,  and  of  the  statutes  of 
Upper  Canada,  printed  by  the  printer  duly  authorized  by  Her 
Majesty  the  Queen,  or  by  any  of  her  predecessors ; 
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C!opies  of  acts  of  the  Legislatures  of  the  provinces  forming  the 
Dominion  of  Canada,  or  of  any  of  the  provinces  or  territories,  here- 
after admitted  into  the  Dominion,  printed  by  a  Queen's  printer,  or 
other  printer  by  authority,  for  the  Government  of  €uiy  of  the  said  pro- 
vinces or  territories ; 

Letters-patent,  commissions,  proclamations  and  other  instrumeDts 
issued  by  Her  Majesty  the  Queen,  or  by  the  executive  Qovemmentof 
the  Province  of  Ccuiada  or  of  the  Dominion  of  Cancwla ; 

Letters-patent,  orders  in  council,  commissions,  proclamations  and 
other  instruments  issued  by  the  Government  of  this  Province ; 

Copies  of  official  documents,  proclamations  or  announcements, 
printed  by  a  Queen's  printer,  or  other  printer  by  authority  for  the 
government  of  a  province  of  the  Dominion  of  Canada  and  of  the  pro- 
vinces or  territories  hereafter  admitted  into  the  Dominion. 

Official  announcements  in  the  Canada  Gazette  and  in  the  Quebec 
Official  Gazette  published  by  authority ; 

The  records,  registers,  journals  and  public  documents  of  the  sever- 
al departments  of  the  Executive  Government  and  of  the  Parliament 
of  the  Province  of  Canada  and  of  the  Dominion  of  Canada,  as  well 
as  those  of  the  Executive  Government  and  Legislature  of  this  Pro- 
vince; 

The  records  and  registers  of  courts  of  justice  and  of  judicial  pro- 
ceedings in  the  Province ; 

The  books  and  registers  of  a  public  character  required  by  law 
to  be  kept  by  official  persons  in  the  Province  ; 

The  books,  registers,  by-laws,  records  and  other  documents  and 
papers  of  municipal  corporations  and  of  other  corporations  of  a  public 
character  in  this  Province  ; 

Official  copies  and  extracts  of  and  from  the  books,  documents  and 
writings  above  mentioned,  and  certificates  and  all  other  writings  in- 
cluded within  the  legal  intendment  of  this  article,  although  not  enu- 
merated." C.  C,  1207  ;  31  V.,  c.  13,  s.  9  ;  31  V.,  c.  18,  sa  1  and  2  ;  32 
v.,  c.  10,  ss.  1  and  2  ;  49-50  V.,  c.  100,  s.  13.    See  R  S.  C,  c.  139. 

5806.  Artile  1208  shall  read  as  follows  : 

"  120^«  Saving  wills,  a  notarial  deed  received  before  one  notary 
alone  is  authentic."     C.  C,  1208 ;  46  V.,  c.  32,  s.  48. 

5807.  Artice  1209  shall  read  as  follows  : 

"  1209*  Notifications,  summonses,  protests  and  services,  by 
which  a  reply  is  required,  may  be  made  by  one  notary,  whether  the 
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party  in  whose  name  they  are  made  has  or  has  not  signed  the  deed. 

Such  instruments  are  authentic  and  make  proof  of  their  contents 
until  contradicted  or  disavowed. 

But  nothing  inserted  in  any  such  instrument,  as  the  answer  of 
the  party  upon  whom  the  same  is  served,  is  proof  against  him,  imless 
it  be  signed  by  such  party. 

With  the  exception  of  the  notifications,  summonses,  protests  and 
services  which  precede,  all  other  notifications,  summonses,  protests 
and  services  may  be  made  by  an  ordinary  notarial  deed  signed  in  the 
office  of  the  notary  or  elsewhere. 

In  such  case  it  is  sufficient  for  the  notary  to  serve  a  copy  of  such 
deed  upon  the  person  to  be  so  notified,  summoned  or  protested,  or  at 
his  domicile. 

It  is  not  necessary  to  deliver  to  the  adverse  party  a  copy  of  the 
prochS'Vefi'hal  of  service ;  such  prochs-verhal  may  be  drawn  up  and 
signed  afterwards."    47  V.,  c.  14,  s.  1 ;  48  V.,  c.  18,  s.  1. 

6808.  Article  1231  shall  read  as  follows : 

"  1S81*  All  persons  are  legally  competent  to  give  testimony, 
except : 

1.  Persons  deficient  in  understanding,  whether  from  immaturity 
of  age,  insanity  or  other  cause  ; 

2.  Those  insensible  to  the  religious  obligation  of  an  oath  ; 

3.  Those  civilly  dead  ; 

4.  Those  declared  infamous  by  law  ; 

6.  Husband  and  wife,  for  or  against  each  other,  except  in  the 
case  provided  for  in  article  252  of  the  Code  of  Civil  Procedure,  when 
one  of  the  consorts,  separate  as  to  property,  administers  as  agent  the 
property  of  the  other."  C.  C.,1231 ;  35  V.,  c.  6,  s.  9. 

6809.  Article  1265  shall  read  as  follows : 

"  120S*  After  marriage,  the  marriage  covenants  contained  in 
the  contract  cannot  be  altered,  (even  by  the  donation  of  usufruct, 
which  is  abolished,)  nor  can  the  consorts  in  any  other  manner  confer 
benefits  inter  vivos  upon  each  other,  except  in  conformity  with  the 
provisions  of  the  law,  under  which  a  husband  may,  subject  to  certain 
conditions  and  restrictions,  insure  his  life  for  his  wife  and  children." 
C.  a,  1265  ;  41-42  V.,c.  13,  s.  2  and  following. 

5810.  Article  1336  shall  read  as  follows  : 

*  1886*  If  the  dissolution  be  demanded  by  the  survivor,  and 
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some  of  the  children  be  still  mincMrs,  his  demand  must  be  preceded  by 
an  inventory,  which  he  must  make  according  to  the  form  of  that  re- 
quired to  prevent  the  continuation  of  community,  and  for  such  pur- 
pose the  subrogate  tutor  represents  the  minors  and  stands  as  an 
adverse  party."    38  V.,  c.  13,  s.  1 

681L  Article  1548  shall  read  as  follows  : 

''  1S48.  In  the  s€tle  of  moveable  things  the  right  of  dissolution 
by  reason  of  non-payment  of  the  price  can  only  be  exercised  while 
the  thing  sold  remains  in  the  possession  of  the  buyer,  without  pre- 
judice to  the  seller's  right  of  revendication  as  provided  in  the  title  of 
Privileges  and  Hypothecs. 

In  the  case  of  insolvency  such  right  can  only  be  exercised  during 
the  fifteen  days  next  after  the  delivery."  C.  C,  1543 ;  48  V.,  c.  20,  s.  1. 

5813.  The  following  section  is  added  after  section  second  of  chapter 
sixth  of  title  fifth  of  book  third  : 

"  ISOla.  Whenever  any  land  has  been  sold  under  a  deed  of  sale, 
or  under  a  promise  of  sale  or  contract  in  the  nature  of  a  promise  of 
sale  followed  by  tradition  and  actual  possession,  and  the  vendor  is 
entitled,  by  reason  of  non-payment  of  the  price  or  any  other  cause,  to 
demand  the  dissolution  of  the  sale,  if  the  buyer  have  abandoned  the 
land  and  has  left  it  so  abajidoned  during  two  years  or  more,  the 
vendor  may  recover  the  land  and  re-enter  into  possession  of  the  same 
by  observing  the  formalities  prescribed  in  the  Code  of  Civil  Pro- 
cedure.    33  v.,  c.  16,  ss.  1  and  13. 

"  1S616.  Every  buyer,  who  has  ceased  to  occupy  the  land  by 
himself  or  by  his  family  and  who  has  made  no  transfer  of  his  rights 
in  the  land,  or  who,  having  made  a  transfer,  has  not  notified  the 
vendor  in  writing,  of  such  transfer,  is  deemed  to  have  abandoned  the 
land. 

No  actual  possession  of  the  land  by  any  person  whatever  shall 
be  deemed  to  be  a  notice  of  any  such  transfer."  33  V.,  c.  16,  ss.  1  and  12* 

5813.  Article  1565  shall  read  as  follows  : 

"  1S6S*  The  voluntary  sale  by  auction  of  goods,  wares,  mer- 
chandise or  effects  cannot  be  made  by  any  person  other  than  a  licensed 
auctioneer,  subject  to  the  following  exceptions  : 

1.  The  sale  of  goods  or  effects  belonging  to  the  Crown  or  seized 
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by  a  public  officer  under  judgment  or  process  of  any  court  or  as  being 
forfeited  ; 

2.  The  sale  of  goods  of  minors  by  forced  or  by  voluntary  licita- 
tion  ; 

3.  The  sale  of  property,  at  any  bazaar  held  for  religious  or  chari- 
table purposes,  or  the  sale  of  property  for  religious  purposes  ; 

4.  The  sale  of  goods  and  effects  belonging  to  deceased  persons  or 
to  any  dissolution  of  community,  or  to  any  church  ; 

5.  The  sale  of  personal  property,  grain,  or  cattle  for  non-commer- 
cial purposes  by  the  inhabitants  of  the  rural  districts,  removing  from 
the  locality  ; 

6.  The  sale  at  exhibitions  of  f  6u:m  animals  exhibited  by  agricul- 
tural societies  ; 

7.  Sales  for  municipal  taxes  under  municipal  laws."  C.  C,  1665  ; 
41  v.,  c.  3,  s.  109  ;  48  V.,  c.  7,  s.  1. 

5814k  The  following  articles  are  added  after  article  1571  ; 

"  lS71a.  Whenever,  in  the  case  of  a  sale  of  a  debt  or  a  right  of 
action,  the  debtor  has  left  or  has  never  had  his  domicile  in  this  Pro- 
vince, the  signification  of  the  sale  required  by  article  1571  may  be 
effected,  by  publishing  a  notice  of  the  said  sale,  twice  in  the  French 
language,  in  a  newspaper  published  in  the  French  language,  and  twice 
in  the  English  language,  in  a  newspaper  published  in  the  English 
language,  in  the  district  in  which  the  debt  was  contracted  or  in 
which  the  SjCtion  may  be  instituted  ;  and  in  default  of  such  news- 
papers in  such  district,  then  in  similar  newspapers  in  the  nearest 
locality. 

The  delivery  of  a  copy  of  the  deed  of  sale,  required  by  the  said 
article  1571  may  be  effected,  by  leaving  such  copy  for  the  debtor  in 
the  hands  of  the  prothonotary  of  the  district  in  which  the  significa- 
tion was  published.    35  V.,  c.  6,  s.  3. 

"  1S71&.  Whenever  in  either  of  the  cases  mentioned  in  the  pre- 
ceding article,  an  action  has  been  brought  against  the  debtor,  the 
service  of  the  action,  in  the  manner  prescribed  by  article  68  of  the 
Code  of  Civil  Procedure,  is  a  sufficient  signification  of  the  deed  of 
sale,  if  in  the  order  published  in  virtue  of  the  said  article,  the  sale  is 
mentioned  and  described  ;  and  the  filing  of  a  copy  of  the  deed  of 
sale  together  with  the  return  of  the  action,  is  sufficient  delivery 
thereof  to  the  debtor.    35  V.,  c.  6,  s.  4. 
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"  157  lo.  Whenever  a  whole  class  of  rents  or  debts  collectively 
are  sold,  the  signification  of  the  sale  required  by  €irticle  1571  may  he 
effected  by  causing  the  deed  of  S€tle  to  be  published  in  the  manner 
prescribed  by  article  1571a,  and  the  delivery  of  the  copy  may  be 
effected  by  depositing  a  copy  of  the  deed  of  sale  in  the  office  of  the 
prothonotary  of  the  district  in  which  the  succession  opened,  or  in 
which  are  situated  the  lands  charged  with  such  debts,  or  of  the  dis- 
trict in  which  is  or  was  the  chief  place  of  business  of  the  original 
creditor. 

Such  publication  and  deposit  shall  be  a  sufficient  signification 
and  delivery  with  respect  to  each  debtor  individually/*  35  V.,  c.  6, 
s.  5. 


SCHEDULE. 
FORM  OF   NOTICE. 

In  connection  with  article  1571a. 

To  {narae  cmd  designation  of  the  debtor,) 

Notice  is  hereby  given  you  that  the  debt  (or  right  of  action) 
which  (name  of  the  eelling  creditor)  had  against  you  by  virtue  of 
(description  of  the  title  on  which  the  debt  or  the  right  is  founded) 
has  been  sold  and  conveyed  to  (name,  designation  OTid  residence  of 
the  purchasing  creditor)  by  virtue  of  an  instrument  (before  notaries 
or  by  private  writing)  executed  at  , 

the  day  of  , 

in  the  year  ,  in  the  presence  of  (witn^ess  or  the 

name  of  the  notary.) 

35  v.,  c.  6.  Schedule. 
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